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THE    LAW 


WITH   RESPECT   TO 


WILLS. 


CHAPTER   XXVII. 

CONDITIONS. 

1.    Conditions,  whether  precedent  or  subsequent.  —  Consequences  of  this  Distinction. 
II.    Conditions  void  for  Repugnancy,  and  herein  as  to  Provisions  restrictive  of  Alienation,  to 
defeat  an  Estate  on  Bankruptcy,  ^c. 

III.  Conditions  in  restraint  of  Marriage ;  and  as  to  such  Conditions  heing  in  terrorem 

only.  —  What  amounts  to  a  Performance  of  Conditions  requiring  Consent,  ^c, 

IV.  Condition  as  to  changing  or  assuming  a  Name,  disputing  a  Will,  Sj'c. 

I.    No  precise  form  of  words  is  necessary,  in  order  to'  create  condi- 
tions in  wills ;  any  expression  disclosing  the  intention  will  Conditions, 
have  that  effect.     Thus  a  devise  to  A.,    "he  paying,"  or  ''o""  created. 
"  he  to  pay  500Z.  within  one  month  after  my  decease,"  would  be  a 
condition  (a) ,  for  breach  of  which  the  heir  might  enter  (6)  :  "^  *  un-        *2 

(a)  1  Co.  Lit.  2-36  b. 

(b)  But  as  to  the  equitable  relief  afforded  in  such  cases,  see  Hayes  ».  Hayes,  Finch,  231, 
and  cases  cited  and  commented  on,  Hayes  &  Jarm.  Cone.  Wills,  3d  ed.  398,  [8th  ed.  407;  and 
to  the  cases  there  cited,  add  Paine  v.  H)'de,  4  Beav.  468;  Hawkes  v.  Baldwin,  9  Sim.  355; 
Steuart  v.  Frankland,  16  Jur.  738;  Re  Hodges'  Legacy,  L.  R.  16  Eq.  92.  But  what  was  once 
deemed  a  devise  upon  condition  would  now  be  generally  construed  a  devise  in  fee  upon  trust, 
and  instead  of  the  heir  entering  for  condition  broken,  the  c.  q.  t.  could  enforce  the  trust. 
Sug.  Pow.  106,  8th  ed.;  Wright  v.  Wilkins,  2  B.  &  S.  232.  A  condition  annexed  to  a  lejracv 
may  be  enforced  in  like  manner.  Rees  v.  Engelback,  L.  R.  12  Eq.  225;  Middleton  i'.  Win- 
dross,  L.  R.  16  Eq.  212.  In  re  Wellstead,  25  Beav., 612,  a  bequest  towards  the  endowment  of 
a  church,  in  consideration  of  which  testatoi-'s  nepheAv  and  his  heirs  were  to  nominate  every 
third  incumbent,  was  held  not  a  condition,  but  a  purchase  of  the  right;  and  the  bishop  de- 
clining to  concede  the  right,  the  legacy  failed.  But  if  a  legacy  be  to  A.  on  condition  that  he 
convey  a  particular  estate  to  B.,  and  A.  conveys  accordingly,  the  analogy  of  purchase  will 
not  extend  to  give  him  a  lien  on  the  estate  for  his  legacy,  this  being  due  from  the  executor. 
Barker  «.  Barker,  L.  R.  10  Eq.  438.] 

1  Inasmuch  as  a  will  has  no  legal  force  5  Gray,  67.    It  seems  clear,  however,  that  a 

until  after  the  death  of  the  testalor,  there  can,  gift  m'ade  upon  agreement  with  the  donee  for 

it  seems,  be  no  valid  condition,  as  such,  in  the  the  performance  of  certain  acts  during  the  tes- 

instrumeiit  which,  without  notice,  shall  re-  tator's  lifetime  might  properly  be  made,  and 

quire  of  a  beneficiary  the  performance  of  acts  that  failure  to  perform  the  agreement  might 

during  the  lifetime  of  the  testator,  such  as  disentitle  the  donee  to  the  bounty.    So,  too, 

providing  for  his  support.     Colwell  v.  Alger,  if  a  condition  of  similar  import  were  brought 
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less  the  property  were  given   over  in   default  by  way  of  executory 
devise  (c). 

Conditions  are  either  precedent  or  subsequent ;  in  other  words,  either 

(c)  See  Ch.  XXVI.- 


by  the  testator  to  the  notice  of  the  beneficiary, 
it'woultl  seem  that  the  same  should  be  valid. 
But  as  such  a  condition  would  be  unusual,  it 
■would  devolve  upon  the  party  seeking  to  take 
advantage  of  it  to  show  the  notice.     Clearly 
the  donee  would  not  be  bound  in  the  first  in- 
stance (i.e.  before  evidence  of  notice)  to  prove 
performance  of  the  condition.      Colwell   v. 
Alger,  supra.     Of  .course  a  testator  may  in 
his  will  provide  that  a  gift  shall  be  condi- 
tional, or  fail  of  taking  effect,  upon  some  act 
to  be  performed  by  himself  personallj'  (an 
act  therefore  not  to  be  performed  by  his  rep- 
resentatives).    Such  a  provision  would  not 
amount  to  a  reservation  of  a  right  to  alter  or 
revoke  the  will   by  an  unattested  paper  (a, 
subject  spoken  of  in  Vol,   I.,  p.  20,  note). 
Langdon  v.  Astor.  16  N.  Y;  9,  26.    See  Yates 
V.  University  College,  L..E.  7  H.  L.  438; 
S.  C.  L.  R.  8  Ch.  454.    But  the  mere  expres- 
sion of  an  intention  in  the  testator  to  do  some 
act  personally  (or  indeed  to  have  some  one 
else  do  an  act)  does  not  necessarily  amount 
to  a  condition.     L.  R.  7  H.  L.  438,  444,  I.ord 
Cairns.    Whether  or  not  a  condition  has  been 
prescribed  is  generally  (an  exception  will  be 
mentioned  presently),  iu  the  absence  of  un- 
mistakable langujige,  matter  of  construction 
to  be  applied  for  ascertaining  the  intention. 
lb.    Indeed,  it  has  recently  been  laid  down 
with  far  greater  significance  (because  of  being 
less  obvious)  that  to  an  estate  already  clearly 
given,  it  is  not  possible  to  annex  a  condition 
from  words  which  are  capable  of  being  inter- 
preted as  mere  description  of  what  must  occur 
before  the  estate  given  can  arise.    Edgeworth 
V.  Edgeworth,  L.  R.  4  H.  L.  35,  41,  Lord 
Westbury.    Description  of  itself  clearly  can- 
not in  general  amount  to  condition.     Thus,  it 
has  been  held  that  a  gift  to  "  one  of  the  exec- 
utors of  this  my  will "  cannot  be  treated  as  con- 
ditional upon  the  donee's  accepting  the  position 
of  executor.    In  re  Denby,  3  De  G.,  F.  &  J. 
350.     SecKS,  where  it  is  left  to  the  executor 
"  for  his  trouble  "  as  such.    Lewis  ?J.  Mathews, 
L.  R.  8  En.  277 ;  Slaney  v.  Watnev,  L.  R.  2 
Eq.  418;  Morris  v.  Kent,  2  Edw.  "174.     The 
statement,  however,  of  the  Vice-Chancellor  in 
Lewis  V.  Mathews,  and  the  similar  one  in  Jer- 
vis  V.  Lawrence,  L.  E.  8  Eq.  345,  and  in 
other  cases  infra,  that  a  legacy  given  to  an 
executor,  dnd  nothing  more,  is  presumed  to 
have  been  given  in  respect  of  his  office,  so  as 
to  be  conditional  upon   his  acceptance,  ap- 
pears to  be  opposed  to  the  express  decision  c\f 
the  Lords  Justices' in  In  re  Denby,  supra;  a 
case  not  noticed  either  in  Lewis  v.  Mathews 
or  in  Jervis  v.  Lawrence.    Statements  in  other 
cases,  like  that  in   Lewis  v.  Mathews,  were 
quoted  with  approval  in  Kirkland  v.  Narra- 
more,  105  Mass.  31,  where  the  gift  was  to  a 
trustee.      But  the  terms  of   the  will  there 
clearly  implied  a  gift  to  the  trustee  in  office. 
Jt  must  be  admitted,  however,  that  the  lan- 


guage of  the  cases  generally  supports  the 
proposition  fully  that  a  gift  to  an  executor  (or 
perhaps  to  a  testamentary  tnistee),  whether  by 
such  designation   or  not,  is  presumptively  a 
gift  to  the  party  in  oflSce;  i.e.  it  is  conditional 
upon  his   acceptance  of  the  position.      See 
Kothmahleri).  Cohen,  4  Desaus.  21.5;  Billings- 
lea  V.  Moore.  14  Ga.,  370;  Abbot  v.  Massie, 
3  Ves.  Jr.  148 ;  Read  v.  Devavnes,  3  Brown, 
Ch.   95;    Calvert   v.   Sebbon,"  4  Beav.   222; 
Stackppole  v.  Howell,  13  Ves.  417 ;  Hawkins's 
Trust,  33  Beav.  570;  Angermanu  i).  Ford,  29 
Beav.  349;  In  re  Reeve's  Trusts,  L.  R.  4  Ch. 
D.  841;  S.  C.  46  L.  J.  Ch.  412.    Still,  where 
the  testator's  purpose  is  not  expressly  declared, 
the  question  is  often  even  here  oiie  of  con- 
struction, and,  as  the  cases  supra  show,  it 
may  be  decided  upon  slight  indications  of  in- 
tention.    See  e.g.  Bubb  v.  Yelverton,  L.  R. 
13   Eq.    131;   In   re  Reeve's   Trusts, 'supra; 
Brand  v.  Chaddock,  19  Week.  R.  378,  Stuart, 
V.-C. ;  Gadbury  v.  Sheppard,  27  Miss.  20-3. 
But  if  the  court  cannot  decide,  the  gift  fails, 
according  to  these  cases.    Clearly  there  can 
be  no  presumptive  condition  in  the  case  of  a 
gift  to  a  person  imder  an  office  or  a  designa- 
tinn  named  that  he  shall  assume  the  same 
unless  the  testator  is  at  least  shown  to  have 
been  interested  in  having  the  donee'  assume 
it;  for  there  would  be  no  motive  for  the  con- 
dition.   Parol  evidence-,   it  may  be  added, 
would  doubtless  be  admissible  in,  all  such 
cases  to  aid  in  ascertaining  the  testator's  in- 
tention.    But  though  an  estate  be  given  in 
express  and  apt  tenns,  still  if'the  gift  be  fol- 
lowed, or  indeed  if  it  be  preceded,  by  clea* 
words  (not  of  mere  description,  but)  of  condi- 
tion, the  condition  must  stand  if  not  repug- 
nant to  the  estate.    Edgeworth  v.  Edgeworth, 
, supra,  Lord  Hatherley;  Maddison  v.  Chap- 
man, 4  Kay  &  J.  709.     Where  the  question 
is  of  the  existence  of  a  condition  or  not,  and 
not  between  a  condition  and  something  else, 
such  as  a  charge,  the  language  of  the  will  is 
not  construed  as  conditional  unless  it  is  clear 
that  the  testator  intended  that  the  gift  should 
operate  pr  continue  onlv  in  a  certain  event. 
Skipwith  V.  Cabell,  19  G'ratt.  758,  782.    If  by 
reasonable  interpretation  the  testator's  lan- 
guage can  be  regarded  as  meaning  that  he 
referred  to  the  contingent  event  as  the  reason 
merely  for  making  the  will,  then  the  gift  is 
not  conditional.    In  re  Porter,  L.  R.  2  P.  &  D. 
22,  24;  In  re  Dobson,  L.  R.  1  P.  &  D.  88; 
In  re  Martin,  ib.  380;   Skipwith  v.  Cabell, 
supra.    In  the  English  cases  just  cited  the 
question  of  the  condition  went  to  the  exist- 
ence of  the  whole  will;   but  it  was  held  in 
Skipwith  V.  Cabell,  supra,  that  the  doctrine 
declared  in  tliem,  or  rather  in  In  re  Dobson, 
was  equally  applicable  to  the  case  of  a  par- 
ticular one  of  several  gifts  of  a  testator.    In 
Skipwith  V.  Cabell  the  gift  in  question  was 
thus  expressed:  "In  case  of  a  sudden  and 
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the  performance  of  them  is  made  to  precede  the  vesting  of  an  Conditions 
estate,  or  the  non-performance  to  determine  an  estate  antece-  '"^'^^''i"' 
dently  vested.'    But  though  the  distinction  between  these  quent. 
two  classes  of  cases  is  sufficiently  obvious  in  its  consequences  ;  yet  it  is 
often  difficult,  from  the  ambiguity  and  vagueness  of  the  language  of  the 
will,  to  ascertain  whether  the  one  or  the  other  is  in  the  testator's  con- 
templation ;   i.e.  whether  he  intend  that  a  compliance  with  the  requi- 
sition which  he  has  chosen  to  annex  to  the  enjoyment  of  his  bounty 
shall  be  a  condition  of  its  acquisition,  or  merel}'  of  its  retention. 

As  on  questions  of  this  nature  general  propositions  afford  but  little  as- 
sistance in  dealing  with  particular  cases  of  difHcultj-  (rf),  we  shall  proceed 
to  the  immediate  consideration  of  the  cases  ;  adducing  some  instances, 
first,  of  conditions  precedent ;  and,  secondly,  of  conditions  subsequent. 

In  an  early  case  (e),  where  a  man  devised  a  term  to  A.  if  he  lived  to 
the  age  of  twenty-five,  and  paid  to  his  eldest  brother  a  cer-  j„gfaj,(.gg  ^j 
tain  sum  of  money ;   it  was  agreed  that  -no  estate  passed  conditions 
until  that  age  and  payment  of  the  money.  •^' "'  ^"*' 

So  where  (/)  A.  charged  his  real  estate  with  500/.  to  be  paid  to  his 
sister  H.  within  one  month  after  her  marriage,  but  so  as  she  . 

Legacy 

married  with  the  approbation  of  his  brother  J.,  if  living;  charged  on 
and,  in  case  she  married  without  his  consent,  the  oOOZ.  was  '^'"^  S'^^n 

(d)  But  see  some  general  rules  laid  down  bv  Willes,  C.  J.,  in  Acherley  v.  Vernon,  Willes, 
163,  infra. 

(e)  Johnson  v.  Castle,  oit.  Winch.  116,  8  Vin.  Ab.  104,  pi.  2. 
(/)  Reves  k.  Heme,  5  Vin.  Ab.  34-3,  pi.  41. 

unexpected  death,  I  give  the  remainder  of  my  is  matter  of  construction,  dependent  upon  the 

property,"  &c.     The  clause  "was  construed  as  intention  of  the  testator  as   manifested  by 

not  creating  a  conditional   gift.     Upon  the  the  will.     See  4  Kent,  Com.  124;  Finlay'M. 

subject  of  conditional  t«'&,  see,  in  addition  King,  3  Pet.  346.     The  legal  result  of  the 

to  tlie  cases  above  cited,  Roberts  v.  Eo.erts,  distinction  is  in  nothing  more  striking  than 

2  Swab.  &  T.  337;  In  re  Winn,  ib.  147;  In  re  in  the  fact  (1)  that  equity  cannot  interfere  to 

Thome,  4  Sw^b.  &  T.  36;  Parpens  i'.  Lanor,  relieve  from  the  consequence  of  a  failure  to 

1  Ves.  Sen.  90;  Strauss  v.  Schmidt,  3  Phillim.  perform  a  condition  precedent  (4  Kent,  Com. 
209;  Ingram  v.  Strong,  2  Phillim.  294;  Bur-  125),  while  nothing  is  more  common  than  for 
ton  V.  Collingwood,  4  Hagg-  .176 ;  Jacks  v.  that  court,  acting  upon  motives  of  conscience 
Henderson,  I'Desaus.  543:  Damon  v.  Damon,  And  justice,  to  grant  relief  when  the  unper- 
8  Allen,  192;  Tarver  !).  Tarvev,  9  Peters,  174;  formed  condition  is  subsequent;  and  (2)  that, 
Stewart  e.  Stewart,  5  Conn.  317;  Pitkin  v.  according  to  recent  authority,  not  even  the 
Pitkin,  7  Conn.  315;  Wagner  v.  McDonald,  consent  of  the  testator  himpelf  who  has  im- 

2  Har.  &  J.  346;  Todd's  Will,  2  Watts  &  S.  posed  the  precedent  condition  can  dispense 
145;  Ritter's  Appeal,  59  Penn.  St.  9;  Fred-  with  it  without  remodelling  the  devise  or 
crick's  Appeal,  52  Penn.  St.  338;  Ex  parte  legacy,  while  the  contrary  is  true  of  a  subse- 
Lindsay,  2  Bradf.  204;  Thompson  v.  Connor,  quent  condition.     Davis  w.  Angel,  31  Beav. 

3  Bradf.  .366;  Dougherty  v.  Dougherty,  4  22-3,  226,  Sir  John  Romillv,  M.  R. ;  affirmed 
Met.  (Ky.)  25;  Maxwell  v.  Maxwell,  3  Met.  on  appeal,  4  De  G.,  F.  &'J.  524,  Lord  West- 
(Ky. )  101;  Augustus  i).  Seabolt,  ib.  155.  burj'.  The  case  cited  is  a  forcible  illustration 
within  the  abovp-stated  rule  that  to  consti-  of  this  proposition.  The  condition  of  the  gift 
tute  a  condition  it  should  be  clear  that  the  was  that  the  donee  should  marry  A.,  otherwise 
testator  intended  the  gift  to  take  effect  or  con-  over.  The  donee,  with  the  testator's  consent, 
tinue  only  in  a  certain  event,  the  gift  of  prop-  married  B.,  but  itwasjield  that  the  condition 
erty  to  a'town  *'  fi^r  the  support  of  tlie  Con-  was  not  dispensed  with.  Lord  Westburv, 
gregational  minister,  who  shall  exercise  the  however,  conceded  that  the  case  would  prob- 
duties  of  that  office,  where  the  meeting-house  ably  be  different  where  a  testator  contem  plat- 
now  stands,  forever,"  is  not  conditional.  ing  a  future  eveilt  (after  his  death)  should 
Brown  )•.  Concord,  33  N.  H.  285.  merely  give  certain    directions    concerning, 

1  There  is  no  distinction  in  the  way  of  e.r/.  the  marriage  of  A.,  and  then  A.  should 
technical  words  between  conditions  precedent  marry  in  the  testator's  lifetime  with  his 
and  conditions  subsequent;   the  distinction      consent. 


*3  CONDITIONS. 

uponmar-  not  to  be  raised.  H.  married  in  the  lifetime  of  J.,  and  with- 
consent.  out  his  consent ;  and  it  was  held  that,  this  being  a  condition 
precedent,  nothing  vested. 

Again,  where  (g)  V.  devised  to  his  sister  A.  a  rent-charge,  to  be  paid 
Eent-charse    half-j'early  out  of  the  rents  of  his  real  estate,  during  her  life  ;■ 
upon  condi-    and,  by  a  codicil,  declared  that  what  he  had  given  to  her 
devisee  re-     should  be  accepted  in  satisfaction  of  all  she  might  claim  out 
leases.  of  ]j}g  rg^l  or  personal  estate,  and  upon  condition  that  she 

released  all  her  right  or  claim  thereto,  to  his  executors.  The  court  held 
it  was  a  condition  precedent,  and  that  an  action,  which  the  husband  as 

administrator  had  brought  for  the  arrears,  could  not  be  sus- 
*3         tained.     Willes,  C.  J.,    observed  that  no  words   *  necessarily 

made  a  condition  precedent ;  but  the  same  words  would  make  a 
What  makes'  condition  either  precedent  or  subsequent,  according  to  the 
a  condition  nature  of  the  thing  and  the  intent  of  the  parties.  If,  there- 
prece  en.  foj-e,  a  man  devised -one  thing  in  lieu  or  consideration  of 
another,  or  agreed  to  do  anything,  or  pay  a  sum  of  money  in  consider- 
ation of  a  thing  to  be  done,  in  these  cases  that  which  was  the  consid- 
eration was  looked  upon  as  a  condition  precedent.  There  was  (he 
said)  no  pretence  for  saying,  in  the  present  case,  that  the  devisee  could 
not  perform  the  condition  before  the  time  of  payment  of  the  annuity ; 
for  the  first  payment  was  not  to  be  until  six  months  after  the  testator's 
decease,  and  she  might  as  well  release  her  right  in  six  months,  as  at 
any  future  time.  Besides,  the  penning  of  the  clause  afforded  another 
very  strong  argument  that  this  was  intended  to  be  a  condition  prece- 
dent ;  for  all  the  words  were  in  the  present  tense.  The  testator  willed 
that  this  annuity  be  accepted  in  satisfaction  and  upon  condition  that 
"  she  release,"  which  is  just  the  same  as  if  he  had  said,  "  I  give  her  the 
annuity,  sH'e  releasing,"  which  expression  had  b.een  always  holden  to 
make  a  condition  precedent,  as  appeared  from  Large  v.  Cheshire  (/i), 
where  a  man  agreed  to  pay  J.  S.  50/.,  he  making  plain  a  good  estate  in 
certain  lands. 

Again,  in  Randall  v.  Paj-ne  (i),  where  a  testator,  after  giving  certain 
Other  oases  l^g^icies  to  J.  and  M.  added,  "  If  either  of  these  girls  should 
of  conditions  marry  into  tlie  families  of  G.  or  R.,  and  have  a  son,  I  give 
prece  en  .  ^|j  ^^^  estate  to  liim  for  life  (with  remainder  over)  ;  and  if 
they  shall  not  marry,"  then  he  gave  the  same  to  other  persons.  Lord 
Thurlow  held  this  to  be  a  condition  precedent ;  and  that  nothing  vested 
in  the  devisees  over  while  the  performance  of  the  condition  bj-  J.  or  M. 
was  possible,  which  was  during  their  whole  lives  (k)  ;  and  that  their 
having  married  into  other  families  did  not  preclude  the  possibility  of 
their  performing  the  condition,  as  they  might  survive  their  first 
husbands. 

(g)  Acherler  v.  Vernon,  Willes,  153.  See  also  Gillett  v.  Wray,  1  P.  W.  284;  Harvey  ». 
Aston,  1  Atk.  361,  Com.  Rep.  726.  {h)  1  Vent.  147.  (i)  1  H.  C.  C.  55. 

{k)  As  to  this,  see  Page  v.  Hayward,  2  Salk.  671,  stated  infra,  p.  5:  Lowe  v.  Manners, 
6  B.  &  Aid.  917  i  [Davis  v.  Angel,  4  D.  F.  &  J.  524.] 
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So  in  Lester  v.  Garland  (I) ,  where  L.  by  his  will  bequeathed  the  resi- 
due of  his  personal  estate  to  trustees,  upon  trust  that,  in  case  his  sister 
S.  P.  should  not  intermarry  with  A.  before  all  or  any  of  the  shares 
thereafter  given  to  her  children  should  become  payable  ;   and  in  case 
his  sister  should,  within  six  calendar  months  after  his  decease, 
give  such  securitj'  as  his  *  trustees  should  approve  of  that  she         *d 
would  not  intermarrj'  with  A.  ;  or,  in  case  she  should  so  marry 
after  all  or  any  of  the  shares  bequeathed  to  her  children  should  be  paid 
to  him,  her  or  them,  that  she  would,  within  six  calendar  months  after 
such  marriage,  pay  the  amount,  or  cause  such  child  or  children  who 
should  have  received  his,  her,  or  their  share  or  shares,  to  refund  ;  then 
and  not  otherwise,  the  trustees  were  directed  to  pay  such  residuary 
estate  to  the  eight  children  of  S.  P.  at  the  age  of  twenty-one  or  mar- 
riage, with  benefit  of  survivorship  ;   and  the  testator  provided,  that  in 
case  his  said  sister  should  intermarrj"^  with  A.  before  all  or  an_v  of  the 
shares  should  be  payable,  or  should  refuse  to  give  such  security  as 
aforesaid,  then  he  directed  1,000/.  a-pieee  only  to  be  paid  to. the  chil- 
dren ;   and  subject  thereto,  gave  his  residuary  estate  to  the  children  of 
another  sister.     It  was  agreed  that  this  was  a  condition  pre-  Computation 
cedent ;  and  the  only  question  was,  whether  the  computation  "^  '""®- 
of  the  six  months  was  inclusive  or  exclusive  of  the  day  of  the  testator's 
decease,  he  having  died  on  the  12th  of  Januarj^  and  the  security  having 
been  given  on  the  12th  of  July.     Sir  W.  Grant,  M.  R.,  con-  penod 
sidered  that  the  reason  of  the  thing  required  the  exclusion  of  allowed  for 
the  daj-,  as  the  legatee  could  not  reasonabl}'  be  supposed  to  condition 
have  any  opportunity  of  beginning,  on  the  daj'  of  L.'s  death,  Y''^-  ^ ''?  !?" 
the  deliberation  which  was  to  govern  the  election  ultimately  day  of  testa- 
to  be  made  (m) .  ""''  ''«''"^- 

So  in  Ellis  v.  Ellig  (n) ,  where  a  testator  bequeathed  to  his  grand- 
daughter, "  if  she  be  unmarried,  and  does  not  marrj'  without  the  con- 
sent of  mj  trustees,"  the  sum  of  400/.  ;  one  moiety  to  be  paid  upon  her 
marriage,  if  her  marriage  should  be  made  with  consent,  and  the  other 
in  one  year  afterwards  ;  but  if  she  were  then  married,  or  should  marrj' 
without  such  consent,  then  the  400/.  to  "  sink  in  the  personal  fortune." 
Lord  Redesdale  was  of  opinion  that  marriage  was  a  condition  prece- 
dent, and  that  the  legacj'  was  wholly  contingent  until.that  event.^ 

(/)  15  Tes.  248. 

[(m)  See  also  Gorst  v.  Lowndes,  11  Sim.  434.] 

(n)  1  Sch.  &  Lef.  1.  Cf.  Wheeler  v.  Bingham,  3  Atk.  364.  See  further  as  to  conditions 
precedent,  Frj'  v.  Porter,  1  Ch.  Cas.  138;  Semphill  v.  Bavly,  Pre.  Ch.  562;  PulHng  v.  Reddy, 
1  Wils.  21 ;  Elton  v.  Elton,  ib.  159  ;  Garbut  v.  Hilton,  1  "Atk.  381 ;  Reynish  v.  Martin,  3  Atk. 
330;  Long  ».' Dennis,  4  Burr.  2052;  Stackpole  v.  Beamnont,  3  Ves.  89;  [Latimer's  Case, 
Dyer,  596 ;  Atkinsu.  Hiccocks,  1  Atk.  500 ;  Morgan  v.  Morgan,  15  Jur.  319,  20  L.  J.  Ch.  109.] 

1  The  following  cases  contain  useful  ex-  Dennian,  ib.  218 ;   Campbell  v.  McDonald, 

amples   of  conditions  precedent:  Marston  v.  10  Watts,  179;  Maddox  v.  Price,  17  Md.  413; 

Marston,  47  Me.  495 ;  Minot  v.  Prescott,  14  Isaac   v.  West,  6  Rand.  662 ;   Vaughan   v., 

Mass.  495;  Caw  v.  Robertson,  1  Seld.  125;  Vaughan,  30  Ala.  329;  Davis  v.  Angel,  31 

Ely  V.  Ely,  20  N-  J-  Eq.  43;  Reynolds  v.  Beav,  223. 
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One  of  the  earliest  examples  of  a  condition  subsequent  in  wills  is 

afforded  by  Woodcock  v.  Woodcock  (o) ,  where  W.  devised  a  leasehold 

house  to  J.  for  her  life ;   and  if  she  died  before  S. 

Cases  of  con-     ^^        ^  ,  ,oiiii- 

ditious  subsi-     *5       *then  that  b.  should  have  it  upon  such  reasonable 

*"""'•  composition  as  should  be  tliought  fit  hy  his  overseers 

(i.e.  his  executors),  allowirug  to  his  other  executors  such  reasoTiable 

rates  as  should  be  thought  meet  by  his  overseers.     It  was  agreed  by 

the  court  that  this  condition  was  subsequent,  as  the  overseers  might 

make  agreement  with  him  at  any  time.^ 

(o)  Cro.  EI.  795. 


1  When  a  condition  subsequent  is  followed 
by  a  gift  over  upon  non-performance  or  other 
breach,  it  becomes  a  conditional  limitation. 
4  Kent,  Com.  12B.  See  Woodward  v.  Wall- 
ing, .31  Iowa,  533;  Hanna's  Appeal,  31Penn. 
St.  53;  Fox  v.  Phelps,  20  Wend.  43T,  The 
practical  difference  following  the  estate  is  that 
the  mere  condition  does  not  defeat  the  estate 
until  entry  by  the  party  entitled  upon  the 
breach,  i.e.  the  heir  in  the  case  of  a  will ;  while 
in  the  case  of  a  limitation  over  upon  the  breach, 
the  limitation  itself,  in  the  absence  of  a  dif- 
ferent intention,  defeats  the  prior  conditional 
estate,  as  soon  as  the  breach  occurs.  4  Kent, 
Com.  126.  Again,  at  common  law  only  the 
heir  in  the  case  of  a  will  can  take  advantage 
of  a  breach  of  condition  (ib.  See  Hooper  v. 
Cummings,  45  Me.  359 ;  Bangor  v.  War- 
ren, 34  Me.  324);  while,  of  course,  a  stranger 
can  haA'e  the  benefit  (without  entry)  of  a  con- 
ditional limitation.  Ib.  But  even  a  condition 
may,  it  seems,  be  such  that  a  breach  will 
alone,  without  entry,  operate  to  defeat  the 
estate,  where  the  intention  of  the  testator  is 
sufficiently  clear  to  that  effect.  See  Wood- 
ward V.  Walling,  supra.  In  the  absence  of 
evidence  of  such  an  intention,  a  provision  for 
the  benefit  of  A.  to  be  carried  out  by  B.,  a 
devisee,  is  regarded  as  creating  a  trust  or 
charge  upon  the  land  in  his  favoi',  rather  than 
a  limitation  upon  the  estate  devised.  Ib. 
Fox«.  Phelps,  17  Wend.  39-3;  S.  C.  20  Wend. 
437 ;  Woods  i).  Woods,  1  Bush.  290 ;  Taft  v. 
Morse,  4  Met.  523 ;  Hajina's  Appeal,  31  Penn. 
St.  53;  Luckett  v.  White,  10  Gill  &  .T.  480; 
Sands  ».  Champlin,  1  Storv,  376 ;  Ward  «. 
Ward,  15  Pick.  511 ;  Sheldon  v.  Purple,  ib. 
528;  Veasey  v.  Whitehouse,  10  N.  H.  409; 
Jennings  v.  Jennings,  37  111.  518.  See  also 
Meakin  v.  Duvall,  43  Md.  372.;  Donnellj'  v. 
Edelen,  40  Md.  117.  Indeed,  a  provision  im- 
posing a  burden  upon  the  devisee  B.  in  favor 
of  A.,  such,  for  example,  as  that  B.  shall 
pay  over  to  A.  a  certain  portion  of  the  valued 
amount  of  the  property  given  him,  or  merely 
a  certain  sum  *'out  of  the  estate,"  is  treat- 
ed as  amounting  only  to  a  charge  upon  the 
estate,  and  not  as  a  condition  the  breaeli 
of  which  will  give  the  heir  a  right  of  en- 
try. Fox  V.  Phelps,  supra;  Taft  v.  Morse, 
supra.  One  of  the  consequences  of  this  posi- 
tion is  that  the  person  for  whom  the  burden 
is  created  has  a  remedy  to  enforce  perform- 
ance not  merely  against  the  donee  but  also 
against  all  terre-tenants  who  have  purchased 


the  estatd  with  notice  of  the  charge.  Taft  v. 
Morse,  supra.  (A  mere  charge  is  not  a  legal 
interest  in  the  land;  and  hence,  it  is  said,  sub- 
sequent holders  of  the  estate  would  not  be 
liable  without  notice.  Ib.  Nothing  is  said, 
however,  of  the  need  of  notice  to  the  purchas- 
er in  Meakin  «.  Ouvall,  43  Md.  372,  or  in  Don- 
nelly V.  Edelen,  40  Md.  117.  The  record  of  the 
will  is  sufiicient  notice.  Post,  p.  582,  n.)  What 
makes  the  requirement  a  charge  in  such  a  case, 
instead  of  a  condition,  is  that  the  payment  is 
to  be  made  *'  out  of  the  estate  "  devised.  Taft 
V.  Morse,  supra ;  Gardner  v.  Gardner,  3  Mason, 
178 :  S  C.  12  Wheat.  498.  The  intention  of 
the  testator  in  such  a  case  is  deemed  to  be  to 
provide  a  security  for  the  paj'ment,  but  a  se- 
curity only,  for  nothing  more  is  required. 
Where,  however,  the  testator  has  not  pro- 
vided a  security  for  compelling  the  perform- 
ance of  the  requirement,  then  to  prevent  a 
failure  of  his  purpose  it  will  be  held  that  the 
provision  amounts  to  a  condition;  thus  giving 
a  right  of  entry  to  the  heir  upon  a--  breach. 
Taft  V.  Morse,  supra.  It  is  with  this  qualifi- 
cation that  the  rule  is  to  be  understood  that  if 
a  Plan  devise  land  to  another  ad  faciendum 
or  ea  intentione  that  he  should  do  a  particular 
thing,  or  ad  solvendum^  this  makes  a  good 
condition.  Coke'Litt.  204,  236;  Crickmere's 
Case,  Croke  EKz.  146 ;  S.  C.  1  Leon.  174;  Bo- 
raston's  Case,  3  Coke,  20;  Portington's  Case, 
10  Coke,  41;  Taftj).  Morse,  snpi-a.  If  the 
heir  should  refuse  to  enter,  the  remedy,  it 
seems,  would  be  against  the  devisee  personal- 
ly (to  compel  payment),  to  be  pursued,  accord- 
iiig  to  the. more  common  practice,  in  equitv, 
Eland  v.  Eland,  1  Beav.  235;  S.  C.  4  Mylne"& 
C.  420 ;  Taft  v.  Morse,  supra ;  Swasey  u.Little, 
7  Pick.  296 ;  Fox  v.  Phelps,  20  Wend.  437,  443 ; 
or  bv  an  action  ex  conti-actu ;  Gridley  v.  Grid- 
ley,  "24  N.  Y.  130;  Spraker  v.  Van  Alstvne, 
18  Wend.  200;  Taft  j).  Morse;  Swasey  i;." Lit- 
tle. Or  perhaps  equity  would  decree  a  sale 
of  the  property  to  make  payment.  Fox  v. 
Phelps,  supra.  The  mere  right,  under  the  will, 
of  an  executor  to  sell  upon  breach  by  the 
devisee  of  the  testator's  requirement  does  not, 
it  seems,  make  the  devise  technically  an 
estate  upon  condition  or  a  conditional  limita- 
tion, if  there  be  no  direction  that  the  estate 
shall  vest  in  the  heir  or  in  the  executor  on 
default  of  the  devisee'.  Harma's  Appeal.  31 
Penn.  St.  53.  Indeed,  the  effect  of  the  deci- 
sion referred  to  is  that  such  a  right  of  sale, 
without  £ui"ther  provision,  is  by  implication 
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So,  in  Popham  v.  Bampfleld  (p),  where  one  R.  devised  real  estate  to 
trustees  for  paj'ment  of  debts,  and,  after  his  debts  paid,  then  in  trust 
for  A.  and  his  lieirs  male  ;  but  declared  that  A.  should  have  no  benefit 
of  this  devise,  unless  his  father  should  settle  upon  him  a  certain  estate  ; 
and  in  default  thereof,  or  if  A.  died  without  issue,  then  over.  It  was 
held,  that  this  was  a  condition  subsequent,  and  was  performed  by  the 
father  devising  his  estate  to  the  son. 

So,  in  Pej'ton  v.  Bury  (q) ,  where  one  bequeathed  the  residue  of  his 
personal  estate  to  S.,  provided  she  married  with  the  consent  of  A.  and 
B.,  his  executors  in  trust,  and  if  S.  should  marry  otherwise,  he  be- 
queathed the  said  residuum  to  W.  A.'  died ;  after  which  S.  married 
without  the  consent  of  B.  The  M.  R.  observed,  it  was  very  clear  that, 
in  the  nature  of  the  thing,  and  according  to  the  intention  of  the  tes- 
tator, this  could  not  be  a  condition  precedent ;  for,  at  that  rate,  the 
right  to  the  residue  might  not  have  vested  in  any  person  wlAtever  for 
twenty  or  thirty  years  after  the  testator's  death,  since  both  of  the  execu- 
tors might  have  lived,  and  S.  have  continued  so  long  unmarried, 
during  all  which  time  the  right  to  the  residue  could  not  be  said  to  be 
(beneficially)  in  the  executors,  they  being  expressly  mentioned  to  be 
but  executors  in  trust  (r-).  Of  this  case  [Sir  W.  Grant]  observed,  that 
the  bequest  over  showed  what  the  testator  meant ,  by  making  marriage 
with  consent  a  condition  in  the  previous  gift,  namely,  that  marriage 
without  consent  was  to  be  a  forfeiture  (s) .  The  case  seems  somewhat 
analogous  in  principle  to  those  (<)  in  which  a  devise  or  bequest,  if  the 
object  shall  attain  a  certain  age,  with  a  gift  over  in  case  he  shall  die 
under  that  age,  has  been  held  to  be  immediately  vested. 

Again,  in  Page  v.  Hayward  (u),  where  a  testator  devised  lands  to  M. 

(p)  1  Vei-n.  79,  1  Eq.  Ca.  Ab.  108,  pi.  2. 

(})  2  P.  W.  626.     See  also  Gulliver  v.  Asliby,  4  Burr.  1929,  stated  post,  8. 
(?•)  Nor  would  the  intermediate  beneficial  interest  have  belonged  to  them  if  they  .had  not. 
It  would  have  gone  in  augmentation  of  the  contingently  disposed  of  residue, 
[(s)  Knight  1).  Cameron,  14  Ves.  392.] 
(0  Ante,  Vol.  I.,  p.  809.  (m)  2  Salk.  570. 

inconsistent  with  a  right  of  entry  in  the  heir.  sonal   assets  to  pay  the  legacies.    Now  it  is 

Still,  a  right  of  that  kind  given  the  executor  laid  down  that  the  rule  even  in  such  a  case  is 

would  no  doubt  suffice  for  the  legatee  in  a  that  the  personalty  must,  in  the  ab.sence  of 

case  in  which  it  was  not,  as  to  the  legatee,  vir-  evidence  of  a  different  intention,  be  treated  as 

tuallj' nullified,  as  it  was  in  Hanna's  Appeal,  the  fund  out  of  which  the  legacies  are'to  be 

by  other    circumstances.     See    infra.    The  paid;  and  it  is  further  held  that  though  such 

foregoing  remarks  suppose  of  course  a  gift  of  fund  be   misappropriated   by  the  executor, 

realty.     In  the  case  of  a  gift  of  personalty'to  the  disappointed  legatee  cannot  look  to  the 

one  who  is  simply  required  by  the  testator  to  land  charged.    Hanna's  Appeal,  31  Penn.  St. 

pay  a  certain  sum  of  money  to  another,  with-  53.  The  charge  upon  the  land,  in  this  view,  ap- 

out  making  the  payment  a  charge  or  provid-  pears  to  be  created  by  way  of  caution  merely, 

ing  for  a  forfeiture"  or  other  penalty  upon  re-  againstapossibledeficiency  of  personal  assets, 

fusal,  the  remedj'  of  the  intended  beneficia-  But  of  course  this  rule  will  give'  way  to  any 

ry  must  be  confined  to  proceedings  against  the  clear  manifestation  of  intention  at  Variance 

donee  m  personam,  since  there  is  no  subject-  with  it,  whether  by  express  language  that  the 

matter  for  an  entry.    But  there  is  another  land  devised  is  to  be  treated  as  the  primary 

aspect  of  this  subject.    It  sometimes  happens  fund  for  satisfying  the  legacies,  or  by  provid- 

that  a  devise  is  charged  with  the  payment  of  ing  for  a  forfeiture  or  a  gift  over  on  non-pay- 

legacies  and  that  there  is  also  left  by  the  tes-  nient.  lb.   See  further  as  to  charging  legacies 

tator  with  his  executor  a  sufficiency  of  per-  upon  land,  post,  pp.  582,  note  1;  622,  note  1. 
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and  the  .heirs  male  of  her  body;  upon  condition  that  she  married  and 
Qj,ggg  pf  had  issue  male  by  a  Searle  ;  and,  in  default  of  both 

conditions  *6  *  conditions  he  devised  the  lands  to  E.  in  the  same 
bu  sequen  .  manner,  with  remainders  over :  it  was  held  that  M. 

and  E.  took  estates  tail,  which  did  not  determine  by  marrying  another 
person,  inasmuch  as  they  might  survive  their  first  husband,  and  marry 
a  Searle.  In  this  case  the  limitation  was,  in  effect,  and  seems  to  have 
been  regarded  by  the  court,  as  a  devise  in  special  tail  to  M.  and  E. 
successive^,  i.e.  to  them,  and  the  heirs  male  of  their  bodies,  begotten 
by  a  Searle. 

So,  in  Aislabie  v.  Rice  (x),  where  a  testator  devised  certain  lands 
and  furniture  to  H.  and  her  assigns  for  iter  life,  in  case  she  continued 
unmarried ;  and,  after  her  decease,  he  devised  the  lands  and  furniture 
to  such  persons  as  she  should  by  deed  or  will  appoint,  and,  for  want  of 
appointment,  then  over  ;  but  in  case  H.  should  marrj^  in  the  lifetime  of 
the  testator's  wife,  and  with  her  consent,  or,  after  her  death,  with  the 
consent  of  A.  and  B.  or  the  survivor,  then  H.  should  enjoy  the  lands 
and  furniture  in  the  same  manner  as  she  would  have  done  if  she  had 
continued  unmarried.  The  testator's  wife  and  A.  and  B.  all  died  ;  after 
which  H.  married.  She  and  her  husband  sold  the  property  in  question  ; 
and  the  purchaser  objecting  to  the  title,  Sir  W.  Grant,  M.  R.,  sent  a 
case  to  the  C.  P.,  on  the  question  as  to  what  estate  H.  took  under  the 
will.  The  court  certified  that  H.  took  an  estate  for  life,  with  a  power 
of  appointment  over  the  fee,  subject,  as  to  her  life-estate  only,  to  the 
condition  of  her  remaining  sole  and  unmarried,  which  condition  was 
qualified  by  the  proviso,  that  a  marriage  with  the  consent  of  the  per- 
sons mentioned  should  not  determine  her  life-estate  :  that  the  condition 
was  a  condition  subsequent,  and  as  the  compliance  with  it  was,  by  the 
deaths  of  tliose.  persons,  become  impossible  by  the  act  of  God,  her 
estate  for  life  became  absolute  ( y) ,  and  she  might  execute  the  power. 
R  k  on  ^''^'  "^"  Leach,  V.-C,  in  conformity  to  this  certificate,  decreed 
Aislabie  v.      a  Specific  performance  of  the  contract.     The  court  must,  in 

^'^^'  this  case,  have  considered  the  limitation  as  being,  in  effect, 

a  devise  of  an  entire  estate  for  life,  subject  to  the  condition  of  manyiug 
(if  at  all)  with  consent,  which  being  rendered  impracticable  by  the 
death  of  the  persons  whose  consent  was  required,  the  estate  became 
absolute ;  not  (as  the  language  would  seem  to  imply)  a  devise  of  two 
distinct  estates,  the  one  to  cease  on  marriage,  under  any  circumstances, 
and  the  other  to  commence  on  marriage  with  consent. 

Of  course,  where  an  interest  is  given  to  certain  persons,  with 
*7        *  a  direction  that,  on  a  prescribed  event,  as  their  marriage  with- 
out consent,  it  shall  be  forfeited,  such  a  direction  operates  merely 
to  divest,  and  not  to  prevent  the  vesting  of  the  interest  so  given  {z). 

[So  where  a  rent-charge  was  given  to  A.  fpr  life,  or  as  long  as  her  con- 

(x)  3  Mad.  256.  (y)  As  to  this,  see  infra,  10.  («)  Lloyd  v.  Brauton,  3  Mer.  108. 
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duct  was  discreet  and  approved  by  B.,  it  was  held,  that  the  gift  was 
vested  and  that  the  condition  was  subsequent  (a).  And  a  condition 
may  be  subsequent  tliough  the  estate  or  interest  which  it  is  to  defeat 
is  contingent,  and  can  in  no  case  vest  before  the  condition  taljes  effect ; 
for  a  contingent  gift  or  interest  has  an  existence  capable,  as  well  as  a 
vested  interest  or  estate,  of  being  made  to  cease  and  become  void  (6).]^ 
It  would  seem,  from  the  preceding  cases,  that  the  argument  in  favor 
of  the  condition  being  precedent  is  stronger  where  a  gross  „     ,    . 

"    ^  ®  *="  Conclusions 

sum  of  monej'  is  to  be  raised  out  of  land  (c)  than  where  it  is  from  the  pre- 
a  devise  of  the  land  itself ;  where  a  pecuniary  legacy  is  given,  '^'''"S  teases. 
than  a  residue  (d)  ;  where  the  nature  of  the  interest  is  such  as  to  allow 
time  for  the  performance  of  the  act  before  its  usufructuary' enjoj-ment 
commences,  than  where  not  (e)  ;  where  the  condition  is  capable  of 
being  performed  instanter,  than  where  time  is  requisite  for  the  per- 
formance (/)  ;  while,  on  the  other  hand,  the  circumstance  of  a  definite 
time  being  appointed  for  the  performance  of  the  condition,  but  none  for 
the  A-^esting  of  the  estate,  favors  the  supposition  of  its  being  a  condition 
subsequent  (g).^ 

It  is  often  difHcult,  from  the  absence  of  declared  intention  on  the 
point  (h) ,  to  determine  what  is  the  period  ■  allowed  for  the  Period 
performance   of    a   condition ;,   i.e.  whether  the   devisee  is  peXrjJ,fn™ 
bound  to  perform  the  act  within  a  convenient  time  after  conditions. 
the  vesting  of  the  interest  (t)  or  has  his  whole  life  for  its  per- 
formance.°    One  *  of  these  conclusions  seems  to  be  inevitable,         *8 

[(a)  Wynne  v.  Wynne,  2  M.  &  Gr.  8.     See  Webb  v.  Grace,  2  Phill.  701. 

(6)  Egertoii  v.  Earl  Brownlow,  4  H.  L.  Ca.  1.  This  case  (wliich  involved  also  a  question 
of  public  policy)  was  decided  by  D.  P.,  upon  the  advice  of  Lords  Lyndhurst,  Brougham, 
Truro,  and  St.  Leonards,  against  the  opinion  of  all  but  two  of  the  judges,  and  overruling  the 
decision  of  Lord  Cranworth,  V.-C.  (1  Sim.  N.  S.  464),  who  as  L.-C.  retained  his  original 
opinion.] 

(c)  Indeed,  such  cases  seem  to  fall  a  fortiori  under  the  principle  of  the  cases  (referred  to 
ante,  Vol.  I.  p.  834)  m  which  such  charges  were  held  to  fail,  from  the  death  of  the  devisee 
before  the  time  of  payment. 

(d)  Peyton  v.  Bury,'  2  P.  W.  626,  ante,  5.  (e)  Acherley  f.  Vernon,  Willes,  153 
(/)  Gulliver  d.  Corrie  f.  Ashby,  4  Burr.  1940. 

((/)  Thomas  v.  Howell,  1  Salk.  170,  as  to  which,  see  infra,  10;  [and  see  per  Lord  Hard- 
wiclie,  Avelyn  v.  Wai-d,  1  Ves.  422;  Walker  v.  Walker,  2  I).  F.  &  J.  ,255,  29  L.  J.  Ch.  856. 
See,  however,  Roundell  v.  Currer,  2  B.  C.  C.  67 ;  Piobinson  v.  Wheelwright,  6  D.  M.  &  G.  532. 

(A)  Or  from  the  ambiguity  of  the  declaration.  See,  for  in.'itance,  tangdale  v.  Briggs,  3 
Sm.  &  Gif.  255,  8  D.  M.  &  G".  391 ;  Blagrove  v.  BradsJiaw,  4  Drew.  230. 

(i)  This  is  generally  requisite  where  another  is  prejudiced  by  delay.  See  n.  (T  1),  1  Rep. 
25  b. 

1  The  following  cases  may  be  referred' to  2  Buddy  v.  Gresham,  2  L.  E.  Ir.  442.  This 
as  containing  examples  of  conditions  subse-  is  especially  true  where,  in  addition  to  time,, 
quent:  Hooper  v.  Cummings,  45  Me.  359;  the  consent  and  approval  of  others  are  re- 
Thomas  V.  Record,  47  Me.  500;  Smith  v.  quired  in  order  to  carry  out  the  condition.  lb. 
Jewett,  40  N.  H.  530;  rilden  v.  Tilden,  13  Ball,  C. 

Gray,  103 :  Havden  v.  Stoughton,  5  Pick.  528 ;  S  Contrary  to  the  dictum  of  Chief  .Justice 

Brigham  v.  Shattuck,  10  Pick.  306;   Hoge-  Marishall,  in  Finlay  «.  King,   3  Peters,  346, 

boom  V.  Hall,  24  Wend.  146;  Jones  ».  Stites,  376,  that,  when  no  time  for  the  performance 

19  N.  J.  Eq.  324;  Taylor  ».  Sutton,  15  Ga.  of  a  condition  is  specified  in  the  will,  the 

103;  Kirkman  v.  Mason,  17  Ala.  134;  Lind-  party  has  his  lifetime,  such  appears  to  be  the 

sey  r.  Lindsey,  45  Ind.  552;  Calkins  v.  Smith,  case  only  when  it  is  the  meaning  of  the  will, 

41  Mich.'  409;  Jennings  ».  Jennings,  27  lU.  either  froni  construction  of  the  language  or 

518.  from  the  nature  of  the  condition.    .Clearly, 
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for  the  nature  of  the  case  hardly  admits  of  any  other  alternative. 
[Page  V.  Haj'ward  (k)  is  an  instance  of  the  devisee  having  his  whole 
life  for  the  performance  of  the  condition ;  and]  in  Gulliver  v.  Ashby  (Z), 
where  a  devise  in  tail  was  declared  to  be  upon  condition  that  the  devisee 
assumed  a  certain  name,  Ashton,  J.,  thought  the  devisee  had  his  whole 
life  for  taking  the  name,  and  Lord  Mansfield  said  that  the  court  would 
perhaps  incline  against  the  rigor  of  the  forfeiture,  though  the  condition 
remained  unperformed  three  years  after  the  estate  devolved  upon  the 
devisee,  when  he  suffered  a  common  recovery,  and  though  some  of ,  the 
expressions  in  the  will  certainly  favored  a  rnore  rigid  construction ; 
the  testator's  requisition  being,  that  whenever  it  should  happen  that  the 
estate  should  come  to  any  of  the  persons  thereinbefore  named  (there 
being  several  successive  limitations) ,  the  person  or  persons  to  whom 
the  same  should  from  time  to  time  descend  or  come,  did  and  should 
"then  "  change,  &c.  [But  the  point  was  not  decided ;  the  court  hold- 
ing that  the  plaintiff,  who  was  the  next  remainder-man,  was  not  entitled 
to  take  advantage  of  the  breach,  if  there  was  one.  If]  the  estate  was 
not  divested  at  the  time  of  the  recovery,  of  course  such  recovery  de- 
stroyed the  condition  ;  which  leads  us  to  observe,  that  to  render  effectual 
such  conditions  imposed  upon  tenants  in  tail,  they  should  (so  far  as  is 
practicable,  consistently  with  the  rule  against  perpetuities)  be  made  to 
.  precede  the  vesting ;  for,  if  subsequent,  whether  accompanied  by  a 

(k)  1  Salk.  5T0.] 

(,1)  1  W.  Bl.  607,  4  Burr.  1929.  In  Davies  v.  Lowndes,  2  Scott,  67,  1  Bing.  N.  C.  597,  in 
the  event  of  the  testator's  lawful  heir  not  being  found  within  a  year  after  his  decease,  he  de- 
vised certain  lands  to  A.,  "  upon  condition  he  changes  his  name  to  S."  A.  did  not  change  his 
name  to  S.  within  the  j'car,  but  he  did  so  after  the  date  of  a  linal  decree  in  a  suit  in  Chancery, 
which  gave  him  the  possession  of  the  property ;  and  this  was  adjudged  sufficient.  [And  see 
Bennett  v.  Bennett,  2  Dr.  &  Sm.  275.] 

As  to  what  amounts  to  a  compliance  with  particular  requisitions,  see  Montague  v.  Beauclerk, 
3  B.  P.  C.  Toml.  277;  Roe  d.  Sampson  v.  Down,  2  Chittv's  Cas.  t.  Mansfield,  529;  Doe  d. 
Duke  of  Norfolk  »,  Hawke,  2  East,  481 ;  [Tanner  D.Tebbutt,  2  Y.  &  C.  C.  C.  225;  Ledward 
V.  Hassells,  2  K.  &  J.  370;  Priestley  v.  Holgate,  3  it).  286;  Woods  v.  Townley,  11  Hare,  314.] 
Whether  neglect  amounts  to  refusal,  see  2  Jilast,  487,  and  Lord  EUenborough's  judgment  in 
Doe  d.  Kenrick  v.  Lord  Beauclerk,  11  East,  667;  [Re  Couington's  Will,  6  Jur.  N.  S.  992. 
Condition  that  A.  shall  convey  on  the  request  of  B. :  if  B.  do  not  make  the  request  in  A.'s  lite- 
time,  the  condition  becomes  impossible.  Doe  d.  Davies  v.  Davies,  16  Q.  B.  951.  Option  to 
purchase  within  one  year  after  the  death  of  tenant  for  life  (who  died  before  testator)  held 
well  exercised  within  one  year  after  testator's  death,  Evans  v.  Stratford,  2  H.  &  M.  142.] 

where  the  condition  is  precedent  (it  was  sub-  ure,  however,  does  not  necessarily  follow  un- 

sequent  in  Finlay  ».  King,  though  that  would  less  there  is  a  gift  over  upon  n'on-perform- 

probably  make  no  difference),    performance  ance  of  the  condition.     If  there  be  no  such 

must  be  made  within  a  reasonable  time,  to  be  disposition,  the  act,  though  made  precedent 

determined  by  the  nature  of  the  case.     Drew  by  the  will,   may  sometimes  be  performed 

V.  Wakefield,  64 Me.  291;  Wards.  Patterson,  aifterwards  if  a  proper  reason  appear  for  its 

46  Penn.  St.  372;  Carter  i;.  Carter,  14  Pick.  non-performance  within  the  time  prescribed. 

424;  Ross  v.  Tremain,  2  Met.  495.     On  the  Hollinrake  v.  Lister,  1  Russ.  600,  508;  Taylor 

other  hand,  where  time  is  prescribed  for  per-  v.  Pophim,  1  Brown,  Ch.  167.     But  this  is 

formance,  the  fact  that  the  conditional  devisee  true  only  when  equity  can  put  the  parties  in 

or  legatee,  being  e.ff.  abroad,  did  not  know  of  the  same  situation  as  if  the  condition  had 

the  existence  of  the  condition  or  of  the  will  been  performed.   lb.   The  common  statement 

until  the  time  had  expired  gives  him  no  fur-  that  conditions'  precedent  must  be   strictly 

ther  opportunity.    Powell  v.  Rawle,  L.  R.  18  complied  with  to  prevent  a  forfeiture  (Kevins 

Eq.  243;  Burgess  ».  Robinson,  3  Meriv.  7;  v.  Gourley,  95  111.  206),  is  to  be  understood 

In  re  Hodges's  Legacy,  L.  R.  16  Eq.  92.    See  with  that  qualification.    HoUiurake 'v.  Lister, 

Stover's  Appeal,  77  Penn.  St.  282.    Forfeit-  supra. 
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devise  over  or  not,  they  are,  as  we  have  seen,  liable  to  be  defeated  by 
the  act  of  the  person  to  whose  estate  they  are  annexed  (m) .  [For 
this  reason,  Lord  Mansfield  thought  that  such  *  a  condition  an-  *9 
nexed  to  an  estate  tail  could  never  be  meant  to  be  compulsory  ; 
and  Yates,  J.,  in  the  last  case,  said  the  condition  could  only  operate 
as  a  recommendation  or  desire.  But  where  a  condition  not  to  mow  a 
park  was  annexed  to  an  estate /or  life,  without  any  gift  over  on  breach, 
the  condition  was  enforced  by  injunction  (ra).] 

Conditions  precedent  and  subsequent  differ  considerably  Conditions 
in  regard  to  the  effecj;  of  events  rendering  the  performance  JjfcTpabif  of 

of  them  impracticable.  performance. 

It  is  clear  that  where  a  condition  precedent  [annexed  to  a  If  conditi m 
devise  of  real  estate  or  of  a  charge  on  realty]  becomes  im-  estate  lietCT*' 
possible  to  be  performed,  even  though  there  be  no  default  or  arises. 
laches  on  the  part  of  the  devisee  himself,  the  devise  fails  (o) . 

Thus,  .where  a  testator  (p),  being  seised  in  fee  of  certain  lands,  and 
of  other  lauds  for  life,  under  the  will  of  C,  devised  both  estates  to  trus- 
tees, to  be  conveyed  to  other  trustees,  to  the  use  of  R.  (who  was  tenant 
in  tail  next  in  remainder  under  the  will)  for  life  ;  remainder  to  his  first 
and  other  sons  in  tail  male,  remainders  over.  The  devise  was  upon 
express  condition  that  E.  should  within  six  months  suffer  a  recovery, 
and  bar  the  remainders  in  C.'s  will,  and  convey  all  her  estates  to  such 
uses,  &c.,  as  were  declared  by  his  (testator's)  will  as  to  his  own  estates, 
and  no  conveyance  of  his  estates  was  to  he  made  before  R.  had  suffered  the 
recovery ;  and,  in  default  of  his  suffering  such  recovery,  to  convey  his 
(testator's)  estates  to  other  uses.  He  also  directed  E.  to  take  the  name 
of  C,  and  declared  this  to  be  a  condition  precedent  to  the  vesting  of 
his  estate.  E.,  on  the  testator's  death,  entered,  and  was  preparing  to 
suffer  the  recovery,  when  he  died.  Sir  LI.  Kenyon,  M.  E.,  appeared  to 
consider  this  to  be  in  the  nature  of  a  condition  precedent,  and  decreed 
that,  the  act  directed  by  the  testator  not  being  done,  the  estates  created 
by  him  never  arose.  In  answer  to  the  argument  that  there  was  scarcely 
an  opportunity,  and  that  there  was  no  neglect,  and  that  if  it  was  pre- 
vented by  the  act  of  God,  it  should  be  held  as  done,  his  Honor  said 
that  there  were  many  cases  where  the  act  is  rendered  impossible  to  be 
done,  and  j'et  the  estate  should  not  vest ;  as  an  estate  given  to 
A.  on  *  condition  that  he  shall  enfeoff  B.  of  Whiteacre,  and  B.  '  *10 
refuses  to  accept,  the  estate  would  not  vest  in  A. 

[So,  in  Boyce  v.  Boyce  {q) ,  where  a  testator  devised  his  houses  to 

(m)  Pase  o.  Havward,  2  Salk.  570  j  Watson  v.  Earl  of  Lincoln,  Amb.  328 ;  Driver  d.  Edgar 
».  Edgar.  Cowp.  379. 

[(n)  Blagrave  D.  Blagrave,  1  De  G.  &  S.  252.  (o)  Co.  Lit.  206  b.l 

(p)  Roundel  v.  Currer,  3  B.  C.  C.  67;  1  Swanst.  383,  n.  See  also  Bertie  ».  Falldand, 
3  Gil.  Cas.  129,  2  Vern.  340,  1  Eq.  Ca.  Ab.  110,  pi.  10;  [Robinson  v.  Wheelwright,  6  D.  M. 
&  G.  635;  Earl  of  Shrewsbury  v.  Scott,  29  L.  J.  (C.  P.)  34,  6  .Tur.  N.  S.  452,  472. 

(j)  16  Sim.  476.    See  also  Philpott  v.  St.  George's  Hospital,  21  Beav.  134. 
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trustees,  in  trust  to  convey  to  his  daughter  M.  such  one  of  the  houses 
as  she  should  choose,  and  to  convej'  and  assure  all  the  others  which  M. 
should  not  choose  to  his  daughter  C. ;  M.  died  in  the  testator's  lifetime, 
and  Sir  L.  Shadwell,  V.-C,  considering  the  gift  to  C.  to  be  of  those 
houses  that  should  remain  provided.  M.  should  choose  one  of  them  {r) , 
held  that  the  condition  having  become  impossible  by  M.'s  death,  the 
If  condition     gift  to  C.  failed.] 

subsequent  is  On  the  Other '  hand,  it  is  clear  that  if  performance  pf  a 
peitonnance,  condition  subsequent  be  rendered  impossible,^  the  estate  to 
estate  be-  which  it  is  annexed  [whether  in  land  or  money  legacies] 
absolute.        becomes  by  that  event  absolute. 

Thus  in  Thomas  v.  Howell  (s),  where  one  devised,  to  his  eldest 
daughter,  on  condition  that  she  should  marr3'  his  nephew  on  or  before 
she  attained  the  age  of  twenty-one  years.  The  nephew  died  young ; 
and  after  his  death,  the  devisee,  being  then  under  twenty-one,  married 
another.  It  was  held,  that  the  condition  was  not  broken,  its  perform- 
ance having  become  impossible  by  the  act  of  God.  It  is  not,  indeed, 
expressly  stated  in  this  case  that  the  court  held  the  condition  to  be  sub- 
sequent ;  but,  as  it  seems  fairly  to  bear  that  construction,  and  the  deci- 
sion would  otherwise  stand  opposed  to  the  doctrine  under  consideration, 
it  may  reasonably  be  inferred  that  such  was  the  opinion  of  the  court. 

This  rule  has*  been  often  laid  down  in  very  general  terms,  sufficient, 
Distinction  indeed,  to  include  a  case  where  the  property  is  given  over 
'J'^sested  Qjj  non-performance  ;  and  Graj-don  v.  Hicks  (£)  might  seem 
is  a  gift  over,  to  countenance  its  application  even  to  such  a  case.  A  tes- 
tator there  gave  1,000Z,  to  his  only  daughter  M.  to  be  paid  at  her  age 
of  twenty-one,  or  day  of  marriage,  provided  she  married  with  the  con- 
sent of  his  executors  ;  but,  in  case  she  died  before  the  mone}'  became 
payable  upon  the  conditions  aforesaid,  then  he  gave  the  same  over. 
The  executors  died.  M.  afterwards  married ;  and  Lord  Hardwicke 
held  that  [notwithstanding  the  gift  over],  the  death  of  the  persons 

whose  consent  was  necessary  relieved  her  from  the  restriction. 
*11  *  It  does  not  appear  whether  the  claimant  had  reached  the  age 

of  twenty-one :  but  it  will  be  observed  that  marriage  with  con- 
Remarks  on    ^^^^  "^^^  "ot  the  only  condition  on  which  the  legacj'  was  to 
Graj'don  ii.     be  payable  (m)  ;  it  only  accelerated  the  payment ;  so  that  it 
*""■  was  impossible  for  the  court  to  declare,  as  was  asked,  that 

the  legacy  was  forfeited  by  marriage  without   consent.     This  case, 

(r)  As  to  this  part  o{  the  decision,  see  ante,  Vol.  I.  p.  365.] 

(s)  1  Salk.  170.     See  also  Aislabie  v.  Eice,  3  Macld.  250,  2  J.  B.  Moo.  358;  [Burchett  v. 
Woolward,  T.  &  R.  442;  Walker  v.  Walker,  2  D.  F.  &  J.  255,  29  L.  J.  Ch.  856  (legacy).] 
(0  2  Atk.  16.    Also  Peyton  v.  Bury,  2  P.  W.  626 ;  but  see  infra. 
(u)  See  King  ».  Withers,  1  Eq.  Ca.  Ab.  112,  pi.  10. 

1  As  by  the  death,  in  the  lifetime  of  the  dition.  Parkerr.  Parker,  123  Mass.  584;  Mer- 
testator,  of  the  person  who  was,  after  the  tes-  rill  i'.  Emery,  10  Pick.  507,  fill  ;  Collett  v.  Col- 
tator's  death,  to  perform  the  subsequent  con-      lett,  35  Beav.  312.    See  4  Kent,  Com.  130. 
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therefore,  leaves  the  question  untouched  (x) .  [However,  the  point 
was  decided  in  Collett  v.  CoUett  (y),  where  a  testator  gave  a  Thedistinc- 
share  of  his  real '  and  personal  estate  to  his  daughter,  her  ''""  rejected. 
heirs,  executors,  &c.,  and  declared  that  it  should  become  payable  at 
her  age  of  twent3--one  or  day  of  marriage,  provided  such  marriage 
should  be  with  the  consent  of  his  wife ;  but  in  ease  of  the  daughter's 
death  "  without  having  attained  twentj'-one  or  been  so  married"  then 
over.  The  wife  died ;  after  which  the  daughter  married,  and  was  still 
under  age.  Lord  Eomilly  said  the  question  depended  on  whether  the 
condition  requiring  consent  was  precedent  or  subsequent.  He  tliought 
it  was  subsequent ;  that  the  death  of  the  wife  having  made  it  impossible, 
compliance  was  dispensed  with  ;  and  that  the  gift  over  (in  which 
*  he  read  "or"  as  "and")  did  not  take  effect.  A  doubt  had  *12 
been  expressed  (he  said)  whether,  in  the  case  of  a  gift  over,  the 
gift  over  would  not  take  effect  if  the  condition,  though  a  condition  sub- 
sequent, were  not  specifically  performed,  whatever  might  be  the  reason 
of  the  failure.  But  he  thought  Graydon  v.  Hicks  was  an  authority  to 
show  that  the  gift  over  would  not  take  effect  if  the  performance  of  the 
condition  had  become  impossible  by  the  act  of  God.  He  thought  this 
was  "  the  proper  conclusion  to  be  drawn  from  the  cases  which  decided 
that,  when  the  performance  of  the  condition  in  toto'hsid  not  taken  place 
because  the  performance  of  a  portion  of  the  condition  had  become  im- 
possible through  no  act  or  default  of  the  person  who  had  to  perform  it, 
the  performance  of  that  portion  of  the  condition  would  be  dispensed 
with."  He  therefore  ordered  the  property  to  be  transferred  to  the  trus- 
tees of  the  daughter's  settlement  (made  under  18  &  19  Vict.  c.  43), 
although  she  had  not  attained  twenty-one. 

[(x)  The  reasons  for  the  distinction  were  thus  stated  in  1st  ed.]  Where  property  is 
devised  to  a  person,  with  a  proviso  divesting  his  estate  in  favor  of  another,  if  lie  (the  first 
devisee)  do  not  marry  A.,  or  do  not  enfeoff  A.  of  Whiteacre,  within  a  piven  period,  and  A.  in 
the  mean  time  dies,  or  refuses  to  marry  the  devisee,  or  be  enfeoffed  of  Whiteacre,  these  are 
contingencies  inseparably  incident  to  such  a  condition,  and  may  therefore  be  supposed  to  have 
been  in  the  testator's  contemplation  when  he  imposed  it ;  and  having  said  that  the  estate  shall , 
be  divested  in  case  the  act  be  not  performed  (not  merely  on  its  not  beiuiif  altumpted  to  be 
performed)  he  is  presumed  to  mean  that  it  shall  be  divested  if  the  act,  under  whatever  cir- 
cumstances, is  not  perfdrined,  though  it  may  have  been  rendered  impracticable  by  events  over 
which  the  devisee  has  no  control.  But  it  may  be  said  that  this  reasoning  applies  to  all  cas.es  of 
conditions  subsequent,  as  well  those  which  are  not,  as  those  which  are,  accompanied  by  a  gift 
over;  and  that,  in  regard  to  the  former,  the  doctrine  in  question  is  fully  established.  The 
stronger  argument,  therefore,  in  favor  of  the  distinction  suggested,  because  it  is  applicable 
exclusively  to  the  latter  class  of  cases,  is  that  where  there  is  a  devise  over  on  non- 
performance, the  court,_by  making  the  estate  of  the  first  devisee  absolute,  would  trike  the 
property  J'rom  the  substituted  devUee  in  an  event  in  which  the  testator  has  t/ivm  it  to  him.  If 
the  gift  had  been  simply  to  B.,  in  case  A.  do  not  marry  C.  or  enfeoff  C.  of  Whiteacre,  it  could 
not  have  been  maintained  for  an  instant  that  B.'s  estate  did  not  arise,  in  the  event  of  the  death 
or  refusal  of  C. ;  and  why  should  the  result  be  different  because  A.  happens  to  be  the  prior 
devisee?  There  seems  to  be  no  solid  ground  for  treating  with  such  unequal  regard  these 
respective  objects  of  the  testator's  bounty:  and  the  cases  on  marriage  conditions  afford  (as 
we  shall  presently  see)  abundance  of  authority  for  the  principle  which  ascribes  this  kind  of 
efficiency  to  a  bequest  over. 

[(y)  35  Beav.  312.  If,  as  would  appear  from  Dawson  v.  Oliver -Massey,  2  Ch.  D.  753,  a 
condition  requiring  the  consent  of  parents,  guardians  or  trustees  to  the  marriage  of  the 
devisee  or  legatee  is  to  be  understood  as  itself  subject  to  a  tacit  qualification  that  the  person 
whose  consent  is  required  shall  be  living  when  the  marriage  takes  place,  the  facts  of  this  case 
furnish  a  special  ground  for  the  decision  without  touching  the  general  question.  But  the 
observations  of  the  M.  E.  are  general. 
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So,  where  the  condition  is  impossible  in  its  creation,  as,  to  go  to 
Conditions  Rome  in  a  d^j' ;  or  illegal,  as  to  kill  a  man,  or  to  convey 
iS!  ot'^"*  land  to  a  charity  ;  ^  if  the  condition  is  precedent,  the  devise, 
illegal.  being  of  real  estate,  is  itself  void  (z)  ;  if  the  condition  is 

subsequent,  the  devise,  whether  of  real  or  personal  estate,  is  abso- 
lute (a) . 

But  with  respect  to  legacies  out  of  personal  estate,  the  civil  law, 
Distinctions  which  in  this  respect  has  been  adopted  bj'  courts  of  equity, 
persmal  differs  in  some  respects  from  the  common  law  in  its  treat- 
bequest,  ment  of  conditions  precedent ;  the  rule  of  the  civil  law  being 
that  where  a  condition  precedent  is  originally  impossible  (6),  or  is  made 
so  by  the  act  or  default  of  the  testator  (c),  or  is  illegal  as  involving 
malum  prohibitum  (d  ) ,  the  bequest  is  absolute,  just  as  if  the  condition 
had  been  subsequent.  But  where  the  performance  of  the  condition  is 
the  sole  motive  of  the  bequest  (e),  or  its  impossibility  was  unknown  to 
the  testator  (./),  or  the  condition  which  was  possible  in  its  crea- 
*13  tion  has  since  become  *  impossible  by  the  act  of  God  {g),  or 
where  it  is  illegal  as  involving  malum  in  se,  in  these  cases  the 
civil  agrees  with  the  common  law  in  holding  both  gift  and  condition 

void  (h) . 
Rule  where         Where  a  legacy  is  charged  both  on  the  real  and  personal 

legacy  comes        ,    .       ■        •„  „  .      .  .  „ 

out  of  both  estate,  it  will,  so  far  as  it  is  paj-able  out  of  each  species  of 
persmaity.  pi'operty,  be  governed  by  the  rules  applicable  to  that 
species  (t) . 
Conditions  subsequent  which  are  intended  to  defeat  a  vested  estate 
Conditions  or  interest,  are  always  construed  strietlj',  and  must  therefore 
ar^construed  ^^  ®°  expressed  as  not  to  leave  an}'  doubt  of  the  precise  con- 
strictly,  tingency  intended  to  be  provided  for.  This  is  a  clearly 
established  rule  which  we  have  already  seen  illustrated  in-  a  former 
chapter  (k)  ;  it  will  suffice  here  to  refer  to  some  of  the  later  cases,  in 
which  it  has  been  asserted  and  followed  (l).Y 

(z)  Shep.  Touch.  132, 133. 

(a)  Shep.  Touch.  132,  133;  Co.  Lit.  206;  Poor  v.  Mial,  6  Mad.  32  (charity);  and  the  follow- 
ing cafes  on  provisions  for  separation  of  husband  and  wife  :  Cartwright  v.  Cartwright,  3  D.  M. 
&  G.  982;  H.  «.  W.,  3  K.  &  J.  382;  Bean  v.  Griffiths,  1  Jur.  N.  S.  10i5;  Wren  b.  Bradlev, 
2  De  G.  &  S.  49 ;  Shewell  v.  Dwarris,  Johns.  172.  In  the  last  case  the  condition  was  upheld 
on  the  ground  that  it  liwd  Regard  only  to  the  state  of  circumstances  at  the  testator's  death  and 
therefore  could  have  no  influence  on  future  conduct.  (b)  1  Ed.  115,  116  ;  1  Wils.  160. 

(c)  Darley  v.  Langworthy,  3  B.  P.  C.  Toml.  359;  Gath  v.  Burton,  1  Beav,  478. 

(d)  Brown  v.  Peck,  ]  Ed.  140;  Harvev  ».  Aston,  Com.  Rep.  738;  Wren  v.  Bradley,  2  De  G. 
&  S.  49.  (e)  Wms.  Exec.  6th  ed.  p.  1174;  Rishton  v.  Cobb,  5  My.  &  0.  145. 

if)  1  Swinb.  pt  iv.,  s.  vi.,  pi.  8,  9. 

iff)  1  Swinb.  pt.  iv.,  s.  vi.,  pi.  14;  Lowther  v.  Cavendish,  1  Ed.  99;  1  Rop.  Leg.  755,  4th 
ed.  ■  Priestley  v.  Holgate,  3  K.  &  J.  286. 

(A)  1  Swinb.  pt.  iv.,  s.  vi.,  pi.  16.  (i)  3  Atk.  335.  (ifc)  Vol.  I.  p.  827. 

(0  Clavering«.  Ellison,  3  IJtew  451,  7  H.  L.  Ca.  707;  Kiallmark  v.  Kiallmarli,  26  L.  J. 
Ch.  1;  Bean  v.  Griffiths,  1  Jur.  N.  S.  1045;  Langdale  v.  Brings,  8  D.  M.  &  G.  429,430;  Her- 
vey-Bathurst  v.  Stanley,  4  Ch.  D.  272.    And  see  post,  pp.  18,  19.] 

1  Or  that  a  woman  shall  not  live  with  2  Duddy  v.   Gresham,  2  L.   E.  Ir.  442, 

her  husband;  such  a  condition  being  void  on  471 ;  Clavering  v.  Ellison,  3  Drew.  451;  Eger- 

grounds  of  public  policy.    Conrad  v.  Long,  ton  v.  Brownlow,  7  H.  L.  Cas.  721.     Tlie 

33  Mich.  78.  condition  muat  be  such  that  the  courts  can 
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Here  it  maj'  be  observed,  that  where  the  devisee,  on  whom  a  condi- 
tion affecting  real  estate  is  imposed,  is  also  the  heir  at  law  Devisee,  if 
of  the  testator,  it  is  incumbent  on  any  person  who  would  testator,  must 

take  advantage  of  the  condition,  to  give  him  notice  thereof ;  '^."^''^  '^"\\':?  "^ 
,      ,  .     ,  ,        ,  .  ,  tJie  condition. 

for  as  he  has,  independently  of  the  will,  a  title  by  descent,  it 

is  not  necessarilj'  to  be  presumed,  from  his  entry  on  the  land,  that  he 

is  cognizant  of  the  condition  (m)  ;  and  the  fact  of  notice  must  be  proved  ; 

it  will  not  be  inferred  (w) .     [It  is  otherwise  where  the  devisee  is  a 

stranger  ;  for  as  he  claims  only  under  the  will,  he  must  comply  with  its 

provisions,  and  ignorance  of  them  however  arising  is  no  excuse  for 

non-eompliance'(o) .] 

II.  Conditions  that  are  repugnant  to  the  estate  to  which  they  are 
annexed,  are  absolutelj'  void.^    Thus,  if  a  testator,  after  Repugnant 
giving  an  estate  in  fee,  proceeds  to  qualify  the  devise  by  a  conditions. 
proviso  or  condition,^  which  is  of  such  a  nature  as  to  be  incompatible 
with  the  absolute  dominion  and  ownership,  the  condition  is  nugatory, 
and  the  estate  absolute.'     Such  would,  it  is  clear,  be  the  fate  of  anj' 
clause  providing  that  the  land  should  forever  thereafter  be  let 
at  a  definite  rent  {p),  or  be  cultivated  in  a  *  certain  manner  ;  this       *14 
being  an  attempt  to  control  and  abridge  the  exercise  of  those 

(m)  Doe  d.  Kenriclc  «.  Lord  Beaaclerlc,  11  East,  667. 

(n)  Doe  d.  Taylor  i).  Crisp,  8  Ad.  &  El.  778. 

[(<))  Ladv  Fry's  case,  1  Vent.  199;  Burgess  v.  Robinson,  3  Mer.  7;  Carter  v.  Carter,  3  K. 

6  J.  618;  lie  Hodges'  Legacy,  L.  R.  16  Eq.  92;  Powell  v.  Rawle,  L.  R.  18  Eq.  2i3;  Astley  ». 
E.  of  Essex,  ib.  29U.] 

(p)  Att.-Gen.  v.  Catherine  Hall,  Jao.  395.  To  this  principle,  it  is  conceived,  may  be  re- 
ferred the  case  of  Iiiskip  v.  Lade,  in  Chancery,  I6th  June,  17-11,  [1  W.  Bl.  428,  Amb.  479, 
Butler's  n.  to  Fearne  C.  R.  530,]  where  Sir  Jo'hn  Lade,  by  will  dated  the  17th  August,  1739, 
devised  all  his  real  estate  to  trustees,  their  heirs  and  assigns,  to  the  use  of  his  cousin,  John 

see  from  the  beginning,  precisely  and  dis-  2  go  of  a  gift  in  remainder  after  an  es- 
tinctly,  upon  the  happening  of  what  event  it  tate  in  fee,  Ramsdell  v.  Ramsdell,  21  Me. 
is  that  the  vested  estate  is  to  determine.  Lord  288  ;  Rona  v.  Meier,  47  Iowa,  607  ;  MoRae  v. 
Cranworth  in  Egerton  v.  Brownlow,  supra.  Means,  34  Ala.  349;  Jackson  v.  Robins,  16 
So,  also,  when  a  prior  estate  is  vested  by  a  Johns.  537;  Ide  i).  Ide,  5  Mass.  500;  Picker- 
devise,  but  subject  to  be  divested  on  the  hap-  ing  V.  Langdon,  22  Me.  413;  McKenzie's 
pening  of  a  contingency,  the  event  musttake  Appeal,  41  Conn.  607;'Harris  «.  Knapp,  21 
place  literally  or  the  prior  estate  will  not  be  di-  Pick.  412;  Homer  v.  Shellon,  2  Mef.  194; 
vested.  IllinoisLandCo.i).  Bonner,  75111.3/5.  Lvnde  v.  Esterbrook,  7  Allen,  68;  Fiske  v. 
1  But  while  special  provisions  or  conditions  Ciibb,  6  Gray,  144;  Burbank  v.  Whitney,  24 
will  not  in  ordinary  cases  avail  to  take  away  Pick.  146. 

from  an  estate  qualities  which  the  law  attaches  B  A  gift  expressed  to  be  for  the  common 

to  it,  still  provisions  may  be  operative  to  carry  good,  as  to'a  town  for  educational  purposes, 

out  a  similar  purpose  when  they  are  framed  may  be  attended  by  a  repugnant  condition  in 

as  limitations  to  the  estate;  thus  serving  to  that  the  testator  has  attempted  to  exclude 

show  that  what  without  them  might  be  a  larger  certain  designated  persons  and  their  descend- 

estate  was  intended  to  be  a  smaller  interest.  ants  from  participation  in  tlie  advantages  of 

Sheet's  Estate,  52  Penn.  St.  257.     Urich  ».  the   bounty.     Nourse   v.   Merriam,   8  Cush. 

Merkel,  81  Penn.  St.  332.     Thus,  a  condition  11.     Such   a  condition   would    be    void   not 

against  alienating  an  estate  clearly  and  fully  merely  on  tlie  ground  of  the  practical  diffi- 

given  IS,  as  will  be  seen  on  the  next  page,  re-  culty'in  the  wav  of   carrying    it  out,   but 

pugnant  to  the  estate ;  but  an  estate  mav  be  also  and  chiefly,  it  is  said,  because  it  strikes 

given  ().e.  limited)  until  an  attempt  shall  be  at  the  equalitv  upon  which  citizenship  rests 

niiide  to  alien  it,  and  then  over.    Lear  v.  Leg-  and    up<m  which  the    gift   itself   is  made, 

gett,  1  Rups.&M.  690;  Ex  parte  Eyston.L  R.  Ib.     (The  condition   in   the  particular  case 

7  Oh.  D.  145;  Pace  v.  Pace,  63  N.  Car.  119;  cited  seems  to  have  been  void  on  grounds  of 
Dick  V.  Pitchford,  1  Dev.  &  B.  Eq.  480;  Me-  public  policy,  rather  than  of  repugnancy.) 
bane  v.  Mebane,  4  Ired.  Eq.  131.     See  Spar- 
hawk  V.  Cloon,  125  Mass.  263,  266. 
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rights  of  enjoj-ment  which,  are  inseparately  incident  to  the  absolute 
ownership.  But,  of  course,  a  direction  that  the  rents  of  the  .existing 
tenants  should  not  be  raised,  .or  that  certain  persons  should  be  con- 
tinued in  the  occupation  (9) ,  would  be  valid ;  as  this  merely  creates 
a  reservation  or  exception  out  of  the  devise  in  favor  of  those  indi- 
viduals. [So,  if  there  be  a  devise  in  fee  upon  condition  that  the  wife 
shall  hot  be  endowed,  or  the  husband  be  tenant  by  the  courtesy,  the 
condition  is  void,  because  repugnant  to  the  estate  devised  (r).  And  it 
was  said  bj'  Lord  Hardwicke,  that  a  gift  over  in  case  devisee  in  fee  or 
in  tail  should  commit  treason  within  a  given  term  of  j'ears,  would  be 
void  as  abrogating  the  law  (s).] 

A  power  of  alienation  is  necessarily  and  inseparably  incidental  to  an 
General  estate  in  fee.     If,  therefore,  lands  be  devised  to  A.  and  his 

restraint  on  heirs,  upon  condition  that  he  shall  not  alien  TO  ^  for  charge 
alienation  ,  '     '^  \  /    L  o 

Inskip  for  life,  with  remainder  to  the  use  of  the  trustees  for  the  life  of  John  Inskip,  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use  of  .the  first  and  other  sons  of  John 
Inskip  in  fail  male,  with  remainder  to  the  use  of  several  other  persons  and  their  issue,  in 
strict  settlement,  in  lilte  manner;  and  the  testator  directed,  that  while  John  Inskip  should  be 
under  the  age  of  twenty-six,  mid  so  often  and  during  such  time  as  the  person  Jbr  the  time 
beiny^  hi  ca^e  helicid  not  otherwise  directed,  would,  by  virtue  of  his  will,  have  been  entitled  to 
the  said  devised  premises^  or  the  trust  thereof,  as  tenant  for  life  in  his  oiim  ric/ht,  or  tenant  in 
tail  male,  slbould  be  severally  under  tlte  aye  of  twenty-six  years,  his  said  trustees  should  enter 
upon  the  same  premises,  and  receive  the  rents  and  profits  thereof,  and  should  [thereout  main- 
tain the  person  under  age,  and  accumulate  the  residue,  and  invest  the  accumulations  in  pur- 
chasing other  land  to  be  settled  to  the  same  uses.]  On  the  14th  of  November,  1760,  Lord 
Nortliing'ton  sent  a  case  Xo  the  Court  of  K.  B.,  with  the  question,  whether  upon  the  death  of 
John  Inskip  the  cousin,  leaving  his  eldest  son  under  the  age  of  twenty-si^c,  the  trustees  took 
any  and  what  estate  under  the  proviso.  The  answer  of  tlie  judges  was  in  the  negative;  and 
their  certificate  was  conlirmed  by  the  L.  C. 

It  does  not  appear  what  was  the  precise  ground  of  the  decision  —  whether  the  proviso  was 
adjudged  to  be  invalid,  as  being  repugnant  to  the  several  estates  conferred  by  the  devise,  or 
as  being  obnoxious  to  the  rule  against  perpetuities:  on  either  ground,  it  seems  open  to  ex- 
ception: [but  the  latter  appears  to  be  the  true  ground,  see  Butler's  n.  cited  above.] 

(q)  Tibbetts  ».  Tibbetts,  19  Ves.  656. 

[()•)  Portington's  case,  10  Rep.  36;  Mildmay's  case,  6  lb.  40  a. 

(s)  Carte  v.  Carte,  3  Atk.  180.    As  to  forfeiture  for  treason  see  Vol.  I.  p.  43.] 

(0  Co.  Lit.  206  b,  223  a. 

1  Mandlebaum  v-  McDonell,  29  Mich.  78;  tration  law,  covering  wills,  everywhere  pre- 
Oxley  ».  Lane,  35  N.  Y.  345;  Norris  v.  vails,  which  fixes  notice  upon  all  the  world; 
Beyea,  3  Kern.  273;  Reifsnyder  v.  Hunter,  while  the  contrary  has  been  true  in  England. 
19  Penn.  St.  41;  Walker"i;.  Vincent,  ib.  And  the  decisions  of  the  Ennlish  courts  ap- 
369;  Yard's  Appeal,  64  Penn.  St.  95;  Kar-  pear  to  have  been  based  upon  the  necessity  of 
ken's  Appeal,  60  Penn.  St.  141;  Sheets' s  lis-  protecting  creditors.  The  existence  of  regis- 
tate,  52  Penn.  St.  257;  Gleason  «.  Fayer-  try  laws  here  would -in  principle  justify  "the 
weather,  4  Gray,  SJS;  Blackstone  Bank  v.  rejection  of  the  English  law  altogether  m  or- 
Davis,  21  Pick. '42 ;  Lane  v.  Lane,  8  Allen,  dinary  cases  ;  but  the  American  law  is  clearly 
350;  Jones  v.  Bacon,  68  Me.  34;  Norris  ti.  settled  in  accordance  with  the  English  rule  in 
Hensley,  27  Cal.  439;  Pace  v.  Pace,  73  ordinary  cases  of  plain  conditions  (not  limita- 
N.  Car.  119.  A  restriction  against  a  division  tions)  against  what  is  commonly  deemed  an 
of  property  between  co-devisees  is  a  restric-  incident  to  property.  Courts,  however,  have 
tion  upon  alienation,  and  therefore  is  invalid.  not  felt  bound  to  carryout  the  English  rule 
Lovette.  Gillender,  35  N.  Y.  617;  Oxley  by  applying  it  to  othei' cases  as  to  which  the 
V.  Lane,  ib.  340,  346.  See  Lane  v.  Lane,  principle  upon  which  the  English  courts  have 
8  Allen,  350.  When  the  restriction  is  per-  acted  clearly  does  not  apply  in  this  country; 
sonal,  it  has  no  force  as  against  subsequent  and  there  is  the  best  of  authority  for  the  prop- 
holders,  though  it  should  be  deemed  valid  as  osition  that  where  the  testator  (or  indeed  any 
to  the  first  taker.  McKinster  v.  Smith,  27  yiver)  has  provided  a  trust  for  the  benefit  of 
Conn.  628.  There  is,  moreover,  an  obvious  another,. upon  a  condition  against  alienation 
distinction  between  the  situation  of  adverse  or  the  like,  this  is  good,  though  the  condition 
claimants  in  England  and  in  the  United  do  not  amount  to  a  limitation  in  the  technical 
States  in  respect-of  conditions  against  aliena-  sense.  Nichols  v.  Eaton,  91  U.  S.  716; 
tion  and  the  like.    In  this  country  a  regis-  White  ».  White,  30  Vt.  338 ;  Fisher  v.  Taylor, 
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them  with  an}-  annuity  (m)],  the  condition  is  void.     And  a  by  devisee  in 

condition  restraining  tlie  devisee  from  aliening  by  any  par-  fee  is  void. 

ticular  mode  of  assurance  is  bad.     Thus,  where  (v)  a  testator  c     ^  ,■ 

,  ^   -'  So  01  ahena- 

devised   lands  to  A.  and  his  Jieu's  forever,  and  in  case  he  tion  in  speci- 

offered  to  mortgage  or  suflfer  a  fine  or  recovery  of  the  whole  '"'^'^  '"'"^'^' 
or  any  part,  then  to  B.  and  his  heirs  :  it  was  held  that  A.  took  an 
absolute  estate  in  fee,  without  being  liable  to  be  affected  bj'  his 
mortgaging,  levj-ing  a  *  fine,  or  suffering  a  recoverj'.      [And  a       *15 
condition  not  to  alien  except  by  waj'  of  exchange  or  for  re-invest- 
ing in  other  land  is  equally  bad  (x). 

So,  if  lands  be  devised  to  A.  and  his  heirs,  with  a  gift  over  if  he  die 
intestate,  or  shall  not  part  with  the  property'  in  his  hfetime,  Gift  over  if 
the  gift  over  is  repugnant  and  void  ;  since,  in  the  first  case,  it  ^^v'see  dies 
would  not  only  defeat  the  rule  of  law  which  says,  that  upon  without  sell- 
the  death  intestate  of  an  owner  in  fee-simple,  his  property  msisvoid. 
shall  go  to  his  heir  at  law,  but  also  deprive  him  of  the  power  of  aliena- 
tion by  act  inter  vims  ;  and,  in  the  second  case,  it  would  take  away  the 
testamentary  power  from  an  owner  in  fee  (y).'    And  if  the  devised 

[(m)  Willis  «.  Hiscox,  4  Mv.  &  C.  201.]  (»)  Ware  i;.  Cann,  10  B.  &  Cr.  433. 

Ux)  Hoods.  Ofjlander,  34'Beav.  513. 

(y)  Holmes  v.  God.son,  8  D.  M.  &  G.  152;  Gulliver  v.  Vaux,  Serj.  Hill's  MSS.  in  Line. 
Inn  Library,  lib.  x.,  fo.  282,  to  the  same  eifect,  cited  in  Holmes  v.  Godson ;  Barton  v.  Barton, 
3  K.  &  J.  512;  Shaw  v.  Ford,  7  Ch.  D.  669.  Real  and  personal  estate  are  for  this  purpose' 
classed  together,  Co.  Lit.  223  a.  JJoe  d.  Stevenson  v.  Glover,  1  C.  B.  448,  must  be  treated  a* 
overruled. 

2  Rawle,  33;  Holdship  v.  Patterson,  7  Watts,  Rofjers,  19  Minn.  32;  Holland  v.  Anderson^. 
547  ;  Shankland's  Appeal,  47  Penn.  St.  113 ;  38  JIo.  55.  It  should  be  added  that  even  in 
Ashurst  V.  Given,  5  Watts  &  S.  323;  Brown  the  case  of  a  gift  over  (with  or  "without  a 
i;. -Williamson,  36  Penn.  St.  338;  Still  v.  tru.st)  upon  the  happening  of  the  event,  or 
Spear,  45  Penn.  St.  161 ;  Leavitt  v,  ISeirne,  21  upon  the  non-performance  of  the  thing  re- 
Conn.  1;  Nickell  t'.  Handly,  10  Graft.  336;  quired,  the  restriction  may  become  partly 
Pope  «.  Elliott,  8  B.  Mon.  56;  Campbell  v.  invalid  by  giving  the  same  "devisee  or  legatee 
Foster,  35  N.  Y.  361.  If  it  shoidd  be  thought  a  vested  share  in  such  gift  over;  the  rule 
that  the  general  adoption  of  the  English  rule  being  that  the  share  in  such  a  case  shoul'd  be 
concerningtbeinvalidity  of  simple  conditions  separated  from  the  rest  of  the  gift.  Nichols 
against  alienation  and  "the  like  acts  may  be  v.  Eaton.  91  U.  S.  716,  723;  Page  ».  Way, 
justiKed  upon  the  ground  that  creditors  in  3  Beav.  20;  Perry  f.  Roberts,  1  Myhie  &  li. 
point  of  fact  are  generally  ignorant  of  the  ex-  4;  Kippon  v.  Norton,  2  Beav.  6.3";  Lord  v. 
istenceof  restrictions  upon  the  use  of  property  Bunn,  2  Younge  &  C.  Ch.  98.  But  in  a  case 
given  to  devisees  or  legatees,  and  may  well  of  trusts,  if  the  gift  over  be  for  the  support  of 
be  deceived  by  the  fact  that  the  debtor  is  in  the  original  donee  and  his  family  as  the  trus- 
possession  and  in  the  exercise  apparently  of  tees  may  think  proper,  and  not  to  liiin  and  his 
absolute  rights :  indeed,  though  it  should  be  wife  and  children,  it  is  said  that  the  weight 
thought  that  the  devisee  or  legatee  might  of  English  authority  {there  appear  to  be  no 
properly  be  deemed  estopped  to  assert  the  American  decisions  on  the  point)  seems  op- 
condition  against  a  creditor;  —  this  clearly  posed  to  any  claim  by  the  donee  and  those 
could  not  be  true  where  the  property  has  been  deriving  rights  from  him.  Nichols  v.  Eaton, 
put  into  the  hands  of  trustees.  As  to  the  supra;  Twopenii}-  ■».  Peyton,  10  Sim.  487 ; 
suggestion  just  made  of  an  estoppel  upon  the  Godden  ».  Crowhurst,  ib.'642. 
devisee  or  legatee  to  whom  the  testator  has  i  Tliis  phase  of  the  doctrine  of  repugnant 
directlv  given  the  property,  it  is  clear  that  conditions  has  been  strikingly  put  in  a  recent 
mere  implied  notice  under  the  registration  law  English  case  not  referred  to  in  the  text.  In 
will  not  prevent  an  estoppel  arising  in  favor  that  case  Sir  George  Jessel,  iVI.  R..  said' that 
of  a  creditor,  in  the  face  at  all  events  of  a  while  a  man  could  direct  his  property  to  go 
positive  representation  by  the  debtor  that  the  according  to  any  series  of  liniita'ions,  he 
property  is  absolutely  his  own.  Such  a  rep-  could  not  create  a  new  mode  of  devolution 
resentation  may  be  acted  upon  as  against  the  by  operation  of  law.  Thus,  in  the  case  of  a 
mere 'implied  notice  to  the  contrary.  See  gift  in  fee,  the  donor  could  not  say  that  in  the 
David  ».  Park,  103  Mass.  501 ;  Parham  v.  event  of  the  donee  dying  intestate,  the  estate 
Randolph,  6   How.   (Miss.)  435;  .Kiefer   v.  should  descend  not  to  his  eldest  but  to  his 
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interest  is  transmissible,  it  is  immaterial  that  it  is  contingent :  the  gift 
over  on  death  intestate  is  still  void  (z) . 

If,  in  the  case  put,  A.  dies  in  the  testator's  lifetime,  so  that  the 
Whether  the  Revise  to  him  lapses,  the  land  is  undisposed  of  (a).  This 
rule  holds  position  has,  indeed,  been  questioned  by  a  learned  judge  (b),  on 
de-risee  dies  ^he  ground  that  there  can  be  no  repugnance  in  fact  until  the 
before  tes-  devise  has  vested  in  A.,  and  that  when  this  event  has  failed 
simply  through  lapse,  the  gift  over  ought  to  be  held  good. 
It  is  submitted,  however,  that  the  position  is  defensible  in  law.  It  is 
difficult  indeed  to  apply  such  a  gift  over  to  the  period  antecedent  to  the 
testator's  death,  or  to  suppose  that  he  intended  it  to  be  so  applied ; 
since  until  after  the  testator's  death,  A.  can  neither  devise  the  land,  nor, 
in  any  proper  sense  of  the  condition,  die  intestate  of  it ;  compliance 
and  non-compliance  are  both  equa,ll3'  out  of  his  reach  (c).  But  assum- 
ing that  the  gift  over  is  applicable  to  the  period  before  as  well  as  to 
the  period  after  the  testator's  death,  the  limitation  must,  to  support  the 

learned  judge's   view,    be   split   up   and   remodelled   so   as   to 
*16       *  introduce,  first,  an  alternative  gift  to  take  effect  if  the  original 

gift  never  vests,  i.e.  if  A.  dies  before  the  testator ;  and,  secondlj', 
.  an  executory  gift  to  take  effect  in  defeasance  of  the  original  gift  after 
the  latter  has  vested.  To  such  a  process  the  case  -of  Andrew  v.  An- 
drew (d),  seems  in  principle  to  be  strongly  opposed.  In  that  case  the 
testator  bequeathed  consumable  articles  to  his  sister  for  her  life,  or  so  long 
as  she  should  remain  unmarried,  "in  either  events  then  to  go  over 
to "  A.  The  sister  married  in  the  testator's  lifetime.  It  was  held  by- 
Sir  J.  K.  Bruce,  V.-C,  that  the  gift  over  was  void.  There  was  no 
express  reference,  he  observed,  to  the  happening  of  anj-  event  in  the 
testator's  lifetime :  the  testator  meant  death  or  marriage  whensoever 
happening,  not  death  or  marriage  happening  only  in  his  lifetime. 
"  The  words  were  intended  to  operate  by  way  of  remainder.  It  is  a 
gift  to  her  so  long  as  she  shall  be  living  unmarried,  and  then  over. 
Now  the  gift  of  consumable  articles  to  a  woman  so  long  as  she  shall  be 

(z)  Barton  v.  Barton,  3  K.  &  J.  516,  per  Wood,  V.-C] 

(a)  Hughes  v.  Ellis,  20  Beav.  193  (personalty);  Created  v.  Created,  26  Beav.  621. 

(b)  James,  L.  J.,  Ee  Stringer's  estate,  6  Cli.  D.  15.  Baggallay  and  Braniwell,  L.  J.I., 
were  silent  on  this  point.  Jessel,  M.  R-,  had  followed  Hughes  v.  Ellis  without  full  argument, 
but  without  any  inclination  to  differ  from  it,  6  Ch.  P.  7.  On  appeal,  it  became  unnecessary 
to  decide  the  point,  because  the  court  spelt  out  of  the  context  an  alternative  gift,  by  implica- 
tion, in  the  event  of  the  devisee  dying  before  the  testator,  as  well  as  a  gift  over  in  the  event 
of  his  surviving  him,  but  not  disposing  of  the  devised  estate. 

(c)  If  tiie  original  donee  is  the  testator's  wife  (as  in  Hughes  v.  Ellis)  who.  if  she  dies  before 
him,  necessarily  dies  altogether  intestate  —  this  is  an  additional  and  distinct,  but  (it  is  sub- 
mitted) not  an  essential,  reason  against  such  an  application  of  the  gift  over. 

[(rf)  1  Coll.  690. 

youngest  son.    In  re  Wilcock's  settlement,  tion  that  the  clause,  though  Inconsistent  with 

L.  R.  1  Ch.  D.  229.    See  to  the  same  effect  expressions "  literally  interpreted  concerning 

Ross  V.  Ross,  1  Jac.  &  W.  154;   Holmes  v.  the   estate,  is  not  out  of  harmony  with  it; 

Gibson,  8  De  C.  M.  &' C.  152,  165;  Hill  «.  in  which  case  the  clause  is  of  course  good, 

Downes,  125  Mass.  609,  512.     But  it  may  ap-  upon  the  principle  that  the  testator's  inten- 

pear,  upon  a  proper  constrnction  of  the  will,  tion  must  prevail  when  not  contrary  to  law. 

that  the  testator  has  by  sufficiently  appro-  See  Hill  o.  Downes,  supra, 
priate  language  so  limited  the  estate  in  ques- 
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living  unmarried  is  the  gift  of  an  absolute  interest  (e).  Tlie  gift  over, 
therefore,  is  void,  nor  rendered  valid  bj-the  circumstance  of  the  legatee 
having  survived  the  testator  and  married  in  his  lifetime."] 

But  such  a  partial  restraint  on  the  disposing  power  of  a  Restraints  on 
tenant  in  fee  maj-  be  imposed,  as  that  he  shall  not  alien  to  de'vi^tes'in^^ 
such  a  one,  or  to  the  heirs  of  such  a  one,^  or  that  he  shall  fee,  how  far 
not  alien  in  mortmain  (/). 

It  appears  too  that  a  condition  imposed  on  a  devisee  in  fee  not  to 
alien  except  to  particular  persons  is  good.  Tims,  where  (g)  a  testator 
devised  to  his  two  daughters  A.  and  H.  his  lands  in  the  count}-  of  Y. 
(subject  to  some  legacies),  to  hold  to  them,  their  heirs  and  assigns,  as 
tenants  in  common,  "  upon  this  special  proviso  and  condition,"  that  in 
case  his  said  daughters,  or  either  of  them,  should  have  no  lawful  issue, 
that  then,  and  in  such  case,  the}-  or  she,  having  no  lawful  issue  as  afore- 
said, should  have  no  power  to  dispose  of  her  share  in  the  said  estates 
so  above  given  to  them,  except  to  her  sister  or  sisters,  or  to  their  children  ; 
and  the  testator  devised  the  residue  of  his  real  estate  to  his  said  two 
daughters  in  fee.  A.  married  W.,  and  levied  a  fine  of  her  moietj', 
declaring  the  uses  in  trust  for  W.  in  fee,  and  died  without  having  had 
an}-  issue.  It  was  held,  that  this  occasioned  a  forfeiture  en- 
tithng  the  heir  to  enter.  Lord  Ellenborough  —  *  "  We  think  *17 
that  the'condition  is  good  ;  for,  according  to  the  case  of  Daniel 
f^.  Ubley  Qi) ,  though  the  judges  did  not  agree  as  to  the  effect  of  a  devise 
'to  a  wife,  iq  dispose  at  her  will  and  pleasure,  and  to  give  to  which 
of  her  sons  she  pleased;'  Jones,  J.,  thinking  it  gave  an  condition  not 
estate  for  life,- with  a  power  to  dispose  of  the  reversion  to  alien  iaao 
among  the  sons;  the  other  judges,  according  to, his  report,  class  held 
thinking  it  gave  her  a  fee-simple  in  trust  to  convey  to  any  S°<"^- 
of  her  sons  ;  yet,  in  that  case,  it  was  not  doubted  but  that  she  might 
have  had  given  her  a  fee-simple  conditional  to  convey  it  to  any  of  the 
sons  of  the  devisor ;  and,  if  she  did  not,  that  the  heir  might  enter  for 
the  condition  broken ;  which  estate  Jones  thonght  the  devise  gave,  if  it 
did  not  give  a  life-estate  with  a  power  of  disposing  of  the  reversion 
among  the  sons.  And  Dodderidge  said  («),  '  he  conceived  she  had  the 
fee,  with  condition,  that  if  she  did  alien,  that  then  she  should  alien  to 
one  of  her  children ; '  and  concluded  his  argument  on  this  point,  by 
saying,  that  '  her  estate  was  a  fee,  with  a  liberty  to  alienate  it  if  she 
would,  but  with  a  condition  that  if  she  did  alienate,  then  she  should 
alienate  to  one  of  her  sons.'  And  there  is  a  case  {k)  to  this  effect : 
'  A  devise  to  a  wife  to  dispose  and  employ  the  land  on  herself  and  her 
sons  at  her  will  and  pleasure  : '  and  Dier  and  Walsh  held  she  had  a  fee- 

(c>  Vide  Ch.  XXVI.  ad.  fin.J 

(/)  Co.  Lit.  223  a.     [As  to  Ludlow  p.  Bunbiirv,  35  Beav.  36,  }«.] 

((/)  Doe  d.  Gill  v.  Pearson,  6  East,  173. 

(A)  Sir  W.  Jones,  137,  Latch,  9,  39, 134.  (t)  Latch,  37.  (Tc)  Dalison,  58. 

1  Langdon  v.  Ingram,  28  Ind.  360;  Mc Williams  ».  Nisly,  2  Serg.  &  E.  507,  513. 
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simple,  but  that  it  was  conditional,  and  that  she  could  not  give  it  to  a 
stranger ;  but  that  she  might  hold  it  herself,  or  give  it  to  one  of  her 
sons." 

[But  the  limit  within  which  a  restraint  of  this  nature  is  good,  is 
Condition  to  shown  by  Muschamp  v.  Bluet  (/),  where  it  was  helcJ,  that  a 
alien  to  none  condition  not  to  alienate  to  anj"- but  J.  S.,  imposed  on  a 
Muschiimt) ti!  devisee  in  fee-simple,  was  void:'^  "for,''  it  was  said,  "to 
Bluet.  restrain  generally,  and  that  he  shall  alien  to  none  but  J.  S., 

is  all  one ;  for  then  feoffor  may  restrain  from  aliening  to  any  but  him- 
self, or  such  other  person  by  name  whom  he  may  well  know  cannot  nor 
never  will  purchase.  .  .  .  Neither  is  there  an}'  authority  to  waiTant 
this  restraint,  for  Littleton  leaves  the  feoffee  at  liberty  to  alien  to  any 
but  J.  S." 

In  Attwater  v.  Attwater  (m),  Sir  J.  Romillj-  held  that  this  principle 
Attwater  v.  '^^^  applicable  to  a  devise  of  land  to  A.  in  fee  subject  to 
Attwater.  u  g^jj  injunction  never  to  sell  it  out  of  the  famil3-,"but  if  sold 
at  all  it  must  be  to  one  of  A.'s  brothers  hereafter  named,"  and  that 

"  notwithstanding  Doe  v.  Pearson,"  the  condition  was  void. 
*18  *  There  is  certainly  a   distinction  between  a  case  like  Doe 

V.  Pearson,  where   alienation  is  restricted  to  an  unascertained 
, .»    ,  class,  and  one  like  Attwater  v.  Attwater,  where  it  is  restricted 

Attwater  v.  '  ' 

Attwater  to  named  or  ascertained  persons ;  for  in  the  latter  case  aU 
questioned,  j^jgjjj.  j^g  selected  paupers.  But  though  the  condition  in 
Daniel  v.  Ubley  was  of  the  latter  kind  ("to  dispose  of  to  such  of  my 
sons  as  she  thinks  best"),  the  judges  took  no  objection  to' it,  as  a  con- 
dition, on  that  ground  ;  and  in  Re  Macleay  {n) ,  Sir  G.  Jessel, 
<=  eay.  -^^  -^^^  while  apparentlj-  approving  of  the  principle  of  Mus- 
champ V.  Bluet  (since  yon  might  not  do  that  indirectly  which  you  might 
not  do  directl}'),  dissented  from  his  predecessor's  application  of  it. 
According  to  the  old  books,  he  said,  the  test  was  whether  the  condition  ' 
took  away  the  whole  power  of  alienation  substantially.,  The  condition 
before  him  (viz.  "  not  to  sell  out  of  the  family  ")  did  not  do  so  ;  for  it 
permitted  of  a  sale  (o),  not  to  one  person  only,  but  to  a  class,  manj'  of 
whom  were  named  in  the  will ;  it  was  probablj'  a  large  class,  and  was 
certainly  not  small :  the  restriction  was  therefore  limited,  and  conse- 
quently valid. 

On  the  principle  that  a  restraint  is  good  which  does  not  substantially 
Restraint  on  ^^^^  away  all  power  of  alienation,  a  condition  will,  it  seems, 
alienation  be  supported  which  proliibits  alienation  until  after  a  defined 
stated  period,  ^^d  not  too  remote  period  of  time.''  Thus  in  Large's  case  (p) , 
good.  where  a  testator  devised  lands  to  ,his  wife  until  his  son  W. 

[(I)  J.  Brid^m.  132,  137.  (m)  18  Beav.  330.  (n)  L.  K.  20  Eq.  189. 

(o)  The  M.  E.  observed  it  was  a  limited  restriction  in  this  also,  that  a  sale  only  and  not  any 
other  mode  of  alienation  was  prohibited.  But  see  Ware  v.  Cann,  10  B.  &  Cr.  433,  cited  above. 
(p)  2  Leon.  82;  3  Leon.  182. 

1  Schermerhorn  J).  Negus,  1  Denio,  448.  Simonds  v.  Simonds,  3  Met.  562;  Jackson  v. 

2  Blackstone  Bank  v.  Davis,  21  Pick.  42;      Shutz,  18  Johns.  1^4  (but  see  as  to  this  case 
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should  attain  the  age  of  twenty-two,  with  remainder  to  testator's  sons 
A.  and  J.,  upon  condition  that  if  either  of  them,  before  W.  attained 
twentj'-two,  should  go  about  to  make  any  sale  of  any  part,  he  should 
forever  lose  the  lands,  and  the  same  should  remain  over.  Before  W. 
attained  twenty-two  A.  leased  for  four  successive  terms  of  60  j-ears 
without  rent:  and  it  was  argued  that  this  condition  was  good,  for  the 
devisee  was  not  utterly  restrained  from  selling,  but  only  until  W.  should 
attain  twentj'-two,  and  that  the  lease  was  a  breach ;  and  it  was  after- 
wards adjudged  that  the  lease  was  a  sale  within  the  intent  of  the  will. 

So  in  Barnett  v.  Blake  {q) ,  where  bj'  deed  freehold  and  leasehold 
property  was  settled  in  trust  upon  a  certain  event  to  be  convej'ed  to 
six  named  persons  (it  is  presumed  in  fee) ,  or  such  of  them  as  should 
be  then  living,  and  it  was  declared  that  if  any  of  them  should 
before  the  conveyance  alienate  his  share,  it  *  should  be  for-  '*19 
felted  and  go  to  the  others  ;  before  the  happening  of  the  specified 
event,  one  of  the  six  executed  an  assignment  of  his  share,  and  it  was 
not  suggested  that  the  clause  against  alienation  was  invalid. 

The  point  has  more  frequently  occurred  with  regard  to  personal 
estate  (r)  ;  but  in  no  case  where  the  condition  has  been  held  good  did 
it  aim  at  restraining  alienation  of  the  property  after  the  period  of  pay- 
ment or  distribution.  On  principles  alreadj'  stated,  a  condition  requiring 
alienation  within  a  given  time  is  void  ;  e.g.  a  condition  that  A.  and  B., 
tenants  in  common  in  fee,  shall  make  partition  during  their  joint  lives  ; 
for  it  is  a  right  incident  to  their  estate  to  enjoj'  in  undivided  shares  (s) .] 

(y)  2  Dr.  &  Sm.  117. 

ir)  Churchill  v.  Marks,  1  Coll  441 :  Re  Payne,  25  ib.  556  (in  both  of  which  the  bequeathed 
intei'est  was  during  the  specilied  period  contingent  as  well  as  reversionary);  Kialimark  v. 
Kiallmark,  26  L.  J.  Ch.  1;  I'earson  r.  Uolman,  L.  R.  3  Eq.  320.  See  also  Samuel  v.  Samuel, 
12  Ch.  D.  152;  Graham  v.  Lee,  23  Bear.  388  (in  both  of  which  the  validity  of  such  a  con- 
dition was  unquestioned).  It  is  said,  1  Coll.  445,  that  an  eminent  conveyancer,  in  answer  to 
a  question  put  to  him  by  the  court,  stated  his  opinion  to  be  that  a  gift  to  A." in  fee,  with  a  pro- 
viso that  if  A.  aliens  in  B.'s  lifetime,  the  estate  shall  shift  to  B.,  is  valid. 

(s)  Shaw  V.  Ford,  7  Ch.  D.  669.] 

De  Pej'ster  v.  Michael,  6  N.  Y.  467),  Langdon  tee  may  sometimes  be  restricted  for  a  definite 

V.  Ingram,  28  Ind.  360;  Mc Williams  v.  Nisly,  term  without  infringing  the  rule  as  to  repug- 

2  Serg.  &  R.  507,    513;    Stewart  w.  Brady,  nincy .  Such  a  restriction  does  not  necessarily 

2  Bush,  623;    Stewart  v.    Barrow,   7  Bush.  cut  6ft  the  power    of   alienation;   since  the 

368.     But  see  Hall  ti.  Tufts,  18  Pick.  455,  in  beneficiary  himself  may  be  able  inmanyca.ses 

which    it  was  held  that  a  restraint  imposed  to  make  a  good  conveyance.     Hetzel  v.  Bar- 

upon  remainder-men  after  a  life-estate  against  ber,  69  N.  Y.  1.     Thus,  if  land  should  be 

alienation    during  the   life-estate  was   void.  vested  by  descent  or  hy  devise  in  A.,  subject 

And  in   Mandlebaum  v.  McDonell,  29  Jlich.  to  a  power  of  sale  in  B.,  to  be  exercised  afler 

78,   the  whole  doctrine  of  the  right  to   re-  a  definite  time  for  the  benefit  of  C,  the  bene- 

strict  the   power  of  alienation,   even    for    a  ficiary  C.   could     unite  with  A.  in  a  war- 

daj',  is  denied  in  an  exhaustive  opinion  by  ranty  deed  to  D.,  before  the  arrival  of  the 

Mr.   Justice  Christiancy;  who  there  reviews  time  for  the  execution  'of  the  power  by  B., 

all  the  authorities  from  Large's  case,  2  Leon.  and  make  a  good  title.     The  power  could  not 

82,  and  3   Leon.  182,   down,   including  the  afterwards  be  executed,  because  the  person 

cases  above  cited.     The  conclusion  reached  entitled  to  the  benefits  of  the  sale  had  antici- 

was,  that   the  rule  was  not  to  be  sustained  pated  the  result  and  deprived  himself  of  the 

in  principle  and  rested  upon  but  a  slender  right  to  claim  the  proceeds.    Garvey  v.  Mc- 

basis  of  authority.     See  also  Oxley  v.  Lane,  Devitt,  72  N.  Y.  550,  563,  Earl,  J.     Or  C. 

35  N.  Y.  340,  347;  Roosevelt  v.  Thurman,  7  could  release  his  right  to  A.   Ib. ;  Hetzel  v. 

Johus.  Ch.  220.  But  a  power  of  sale  in  a  trus-  Barber,  supra. 
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Condition  restraining  alienation  by  a  tenant  in  tail  are  also  void,  as 

repugnant  to  his  estate  {t) ,  to  which  a  right  to  bar  the  entail 

alienation  by  bj  means  of  a  fine  with  proclamations,  and  the  entail  and 

tenant  m  tail,  ^jjg  remainders  by  suffering  a  common  recovery,  was,  before 

invalid.         ,  JO  j  t  i 

the  abolition  of  these  assurances,  inseparablj;  incident  (u)  ; 
but  it  was  held,  that  a  tenant  in  tail  might  be  restrained  from  making 
a  feoffment  or  levying  a  fine  at  common  law,  i.e.  without  proclamations, 
or  any  other  tortious  alienation  ;  and  also,  it  seems,  from  granting 
leases  under  the  stat.  32  Hen.  8,  c.  28  [or  a  lease  for  his  own  life  {x).'] 
The  invalidity  of  an}'  restraint  on  the  power  of  a  tenant  in  tail  to  en- 
large his  estate  into  a  fee-simple,  however,  being  once  established,  it  is  of 
little  avail  to  fetter  him  even  with  such  conditions  as  are  consistent 
with  his  estate,  since  he  may  at  any  time,  by  barring  the  entail,  eman- 
cipate himself  from  all  restrictions  annexed  to  it.  At  one  period,  the 
attempts  to  restrain  the  aliening  power  of  a  tenant  in  tail  were  nurnerous  ; 
and  as  it  was  apparent  that  it  was  too  late  to  defeat  the  estate  tail  on 
the  suffering  of  the  recovery,  since  by  that  act  the  condition  itself  was 
defeated,  the  next  contrivance  was  to  declare  the  estate  to  be  deter- 
mined, on  the  tenant  in  tail  taking  any  preparatory-  steps  for 
*20  the  purpose,  as  agreeing  or  assenting  to,  or  *  going  about,  any 
act,  &o.  (y),  but  which,  of  course,  was  equally  void  on  the  prin- 
ciple already  stated. 

One  of  the  latest  attempts  to  interfere  indirectlj'  with  the  power  of 
Trnst  to  alienation  incidental  to  an  estate  tail,  occurs  in  Mainwaring 

charge  lands  j;.  Baxter  (z),  where  lands  were  limited  bj' deed  to  A.  for  life, 
b.v  tenant  in  remainder  to  trustees  for  1000  years,  remainder  to  B.  for  99 
tail,  void.  years,  if  he  should  so  long  live,  remainder  to  trustees  during  . 
his  life,  to  preserve,  &c.,  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainders  over ;  and  the  trusts  of  the  term  of  1000  jears 
were  declared  to  be,  to  the  intent  that  it  should  not  be  in  the  power  of 
any  person  to  destroj'  or  prevent  the  estate  or  benefit  of  him  or  them 
appointed  to  succeed  ;  and  that  the  trustees,  after  an}'  contract  touch- 
ing the  alienation  of  the  premises,  should  raise  5,000^.  for  the  benefit 
of  the  person  whose  estate  was  so  defeated.  It  was  held  liy  Sir  R.  P. 
Arden,  M.  R.,  that  the  trusts  of  the  term  were  void,  as  being  incon- 
sistent with  the  rights  of  the  tenants  in  tail. 

[And  an  attempt  to  secure  the  saine  object,  by  imposing  on  the 
revise  in  tail  tenant  in  tail  himself  a  "trust"  to  preserve  the  remainders 
on  trust  not  jg  equally  ineffectual.  As,  where  a  testator  devised  land  to 
the  remain-  A.  in  ta,il,  on  special  trust  and  confidence  that,  if  A.  should 
ders,  void.  i^a,ve  no  issue  lawfully  begotten,  he  would  do  nothing  to  pre- 
vent the  remainders  from  taking  effect ;  and  then  limited  the  remain- 

(0  Pierce  t'.  Win,  1  Vent.  331,  Pollex.  435. 

(m)  10  Ren.  36,  Fea.  C.  R.  260.  (,x)  Co.  Lit.  22.3  b. 

(j/)  Mary  Portington's  case.  10  Rep.  36  ;  Corbet's  case,  1  Rep.  83  b. ;  Jermvn  v.  Arscot,  cit. 
1  Rep.  85  a";  Mildmay's  case,  6  Rep.  40;  Foy  v.  Hynde,  Cro.  .Jac.  696;  all  .stated  Fea.  C.  E. 
253  U  seq.  (z)  5  Ves.  468.     Tlie  same  principle  applies  to  wills. 
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ders  in  default  of  issue  of  A.  It  was  held,'  that  the  "  trust "  was  void. 
It  was  not  properly  a  trust  (for  A.  was  beneficial  as  well  as  legal  owner 
in  tail),  but  a  clause  intended  to  defeat  the  estate  of  the  tenant  in  tail 
if  he  barred  the  remainders ;  and  by  no  form  of  words  could  such  a 
restriction  be  effectually  imposed  (a).] 

Here  it  maj'  be  noticed,  that  an  objection  is  advanced  in  some  of  the 
earlj'  eases,  and  has  been  adopted  by  text  writers  of  high  repu-  Limitation 
tation  (6),  to  conditions  or  provisos  which  are  intended  to  over  as  if 

^  •"  .  '       ^  tenant  ni  tail 

defeat  an  estate  tail,  on  the  ground  that  the  estate  is  declared  were  dead 
to  cease,  as  if  the  tenant  in  tail  were  dead,  not  as  if  he  were  [^itlout 
dead  without  issue ;  or,  as'  we  are  told  would  be  most  cor-  issue). 
rect  (c),  as  if  the  tenant  in  tail  were  dead,  and  there  was  a  general 
failure  of  issue  inheritable  under  the  entail.  A  limitation  over  in 
the  terms  first  mentioned  is,  it  is  said,  contrariant,  and  on  *  that         *21 
account  void,  inasmuch  as  it  amounts  to  saying,  that  the  estate 
shall  be  determined  as  it  would  be  in  an  event  which  might  not  deter- 
mine it.     But  it  seems  questionable,  whether  much  reliance  can  at  the 
present  day  be  placed  on  the  objection.     The  courts  would,  it  is  con- 
ceived, supply  the  words  "without  issue,"  as  in  an  early  case  (d),  the 
principle  of  which  seems  not  verj-  dissimilar,  where  a  devise  to  a  person 
in  tail,  with  a  limitation  over  "  if  he  die,"  was  read  if  he  die  without 
issue.     It  is  to  be  observed,  too,  that  in  the  cases  in  which  the  doctrine 
in  question  was  advanced  (e),  the  proviso  was  void  on  the  ground  of 
repugnanc}' ;  and  it  is  remarkable,  that  even  Mr.  Fearne,  its  strenuous 
advocate,  completely  disregarded  the  point  in  the  opinion  given  hy  him 
on  INIr.  Heneage's  will  (/)  ;  the  proviso  in  which,  so  far  as  it  respected 
the  sons  of  the  tenant  for  life,  was  obnoxious  to  this  objection. 

[However,  in  Bird  v.  Johnson  (g),  Sir  W.  P.  Wood,  V.-C,  treated 
the  objection  as  valid,  and  as  being  applicable  to  that  case,  which  was 
as  follows  :  A  testator  gave  personal  property  in  trust  for  his  daugh- 
ter for  life,  and  after  her  death  for  her  children,  payable  at  the  age  of 
twentj'-one,  or  ai  the  decease  of  the  daughter,  which  should  last  hap- 
pen, with  a  proviso,  that  if  any  of  the  legatees  should  become  bankrupt 
before  his  share  was  paj'able,  his  interest  should  "  cease  and  determine 
'as  if  he  were  then  dead  ;  "  it  was  held  that  a  child  who  became  bankrupt 
in  the  lifetime  of  his  mother  did  not  thereby  forfeit  his  interest,  the 
terms  of  the  condition  not  fitting  to  the  previous  gift.  "  If,"  the  V.-C. 
said,  "the  interest  given  had  been  an  annuitj',  which  would  naturally 
be  at  an  end  on  the  death  of  the  annuitant,  such  a  clause  would  be 
operative  ;  but  here  it  is  an  absolute  interest  which  is  given,  and  if  the 

[(n)  Dawkins  v.  Lord  Penrhyn,  6  Cli.  D.  318,  4  App.  Ca.  51.  See  also  Hopd  v.  Oglander 
34  Beav.  513,  522.] 

(4)  Fea.  C.  R.  253,  Harg.  &  Butl.  Co.  Lit.  223  li,  ii.  132,  [Sand.  Uses,  eh.  2,  =.  iv.  4.] 

(c)  Mr.  Butler's  n.  Fea.  C.  E.  254.  (d)  Anon..  1  And.  33,  pi.  84. 

(e)  Corbet's  case,  1-Rep.  83b;  Jermyn  v.  Arscot,  cit.  ib.  85  a;  Mildniav's  case,  6  Kep.  40) 
Fo}-  ),'.  Hvnde,  Cro.  Jac.  696.  (/')  Butl.  Fea.  616  App. 

[((/)  18  Jur.  976.     See  also  Re  Catt's  Trusts,  2  H.  &  M.  46. 
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donee  were  dead,  the  only  effect  would  be  to  give  the  fund  to  his  execu- 
tors or  administrators.  ...  As  to  real  estate,  the  old  cases  have  quite 
settled  the  law  upon  this  point.  With  regard  to  estates  tail,  it  has 
been  decided  that  it  is  a  condition  repugnant,  and  therefore  void,  if 
it  does  not  state  that  the  interest  is  to  cease  as  if  the  donee  were 
deceased  without  issue,  or  without  issue  heritable  under  the  entail,  as 
the  case  may  be ;  for  that  such  a  condition  would  not  determine  the 
estate  tail." 

There  is,  however,  an  obvious  difference  between  the  case  of 
*22  *  an  estate  tail  where  the  words  "  as  if,"  &c.,  may  reasonably  be 
understood  as  pointing  to  the  regular  determination  of  the  estate, 
and  where  there  is  no  doubt  what  words  are  wanting  to  express  that 
meaning  (A) ,  and  the  case  of  a  fee-simple,  or  perpetual  interest  in  person- 
alty, of  which  there  is  no  regular  determination,  and  where  it  is  uncer- 
tain what  other  mode  of  determination  is  contemplated.  In  Astley  v.  Earl 
of  Essex  (i),  where  the  devise  was  to  A.  in  tail,  with  a  proviso  that  in  a 
given  event  his  estate  should  cease  and  the  property  devolve  as  if  he 
were  naturally  dead,  the  words  "without  issue  "were  (in  effect)  sup- 
plied b}'  Sir  G.  Jessel,  M.  R.,  in  order  to  effect  the  declared  intention 
that  in  the  case  contemplated  the  estate  of  A.  should  cease.  J 
I  The  principle  which  precludes  the  imposition  of  restrictions  on  the 
As  to  re-  aliening  powers  of  persons   entitled  to  the  inheritance  of 

straining  lands,  applies  to  the  entire  or  absolute  interest  in  person- 
fegatee'of  ^  alty  (Jc).  It  is  clear,  therefore,  that  if  a  legacy  were  given 
personalty,  to  a  person,  his  executors,  administrators,  or  assigns,  with 
an  injunction  not  to  dispose  of  it,  the  restriction  would  be-  void ;  and 
a  gift  over,  in  case  of  the  legatee  dying  without  making  any  disposi- 
tion (Z),  [or  of  what  he  should  not  spend  (m)],  would  also  be  rejected 
as  a  qualification  repugnant  to  the  preceding  absolute  gift  (Z) .  [But, 
as  already  noticed  (ra),  a  prohibition  against  ahenation  at  any  time  be- 
fore the  property  falls  into  possession  has  frequently  been  upheld.] 

(A)  This  construction  would  of  course  be  excluded  if  a  clear  intention  were  expressed  that 
the  interest  of  the  defaulting  tenant  in  tail  alone  should  cease,  and  not  that  of  the  heirs  of  his 
bodv.  But  the  intention  would  fail  of  effect,  since  such  a  partial  defeasance  of  the  estate  is 
not  permitted  by  the  law.  Seymour  ».  Vernon,  33  L.  J.  Ch.  690,  10  Jur.  N.  S.  487.  See  Vol.' 
I.,  p.  866,  n.  (0- 

(!)  L.  R.  18  Eq.  290,  296.  In  Jellicoe  v.  Gardiner,  11  H.  L.  Ca.  323,  estate  X.  stood  set- 
tled in  remainder  on  testator's  sons  in  tail  male;  the  testator  devised  his  own- estates  to  his 
sons  in  tail  male,  remainders  to  their  children  in  tail  general ;  and  provided  tliat,  if  any  of 
his  sons,  &c.  should  become  entitled  (o  the  X.  estate,  the  testator's  own  estate  should  shift  to 
the  person  next  in  remainder  as  if  the  son,  &c.  so  becoming  entitled  were  dead  wilhont  is- 
sue. This  was  read  "dead  without  issue  male,"  so  as  not  to  exclude  issue  female,  who  were 
next  in  reiuainder,  and  to  whom  the  X.  estate  could  never  devolve. 

{k)  Co.  Lit.  223  a.] 

(0  Bradley  w.  Peixoto,  3  Ves.  324;  [Rishton  v.  Cobb,  5  Mv.  &  C.  153;]  Ross  v.  Ross, 
1  J.  &.  W.  154 :  [Green  v.  I-Lirvev,  1  Hare,  428 ;  Watkins  v.  Williams,  3  Mac.  &  G.  622 ;  Re 
Yalden,  1  D.  M.  &  G.  53;  Hughes  v.  Ellis,  20  Beav.  193  (as  to  which  vide  ante.  p.  15);  Re 
Mortlock's  Trust,  3  K.  &  J.  456;  Bowes  b.  Goslett,  27  L.  J.  Ch.  249;  ReWilcock's  Estate, 
1  Ch.  D.  229.  The  cases  show  that  repugnancy  is  the  true  ground  of  the  decision,  and  not, 
as  suggested  by  Lord  Truro  in  Watkins  v.  Williams,  the  difficulty  or  impossibility  of  ascer- 
^ining  whether  any,  or  what  part,  of  the  fund  remained  undisposed  of. 
(wi)  Henderson  v.  Cross,  29  Beav.  216.  (m)  Ante,  p.  19. 
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Upon  the  principle  which  forbids  the  disposition  of  property  divested 
of  its  legal  incidents,  it  is  clear  that  no  exemption  „ 

°  ^  Property  can- 

can *  be  created  by  the  author  of  the  gift  from  its  lia-       *23  not  be  given 

bility  to  the  debts  of  the  donee  :  ^  and  property  can-  emptfrom the 

not  be  so  settled  as  to  be  unaffected  by  bankruptcy  or  insol-  operation  of 
venc}',  which  is  a  transfer  by  operation  of  law  of  the  whole  ''"  ^'^^  "' 
estate ;  and  it  is  immaterial  for  this  purpose  what  is  the  extent  of 
interest  conferred  by  the  gift,  the  principle  being  no  less  applicable  to 
a  life-interest  than  to  an  absolute  or  transmissible  property  (o).  What- 
ever remains  in  the  bankrupt  or  insolvent  debtor  at  the  time  of  his 
bankruptcy  or  insolvencj^  becomes  vested  in  the  person  or  persons  on 
whom  the  law,  in  such  event,  has  cast  the  property. 

Thus,  in  Brandon  v.  Robinson  (ju),  where  a  testator,  after  devising 
his  real  and  personal  property  to  trustees,  upon  trust  to  sell  and  divide 
the  produce  among  his  children,  directed  that  the  share  of  his  son 
should  be  invested  at  interest  in  the  names  of  the  trustees  during  his 
life,  and  that  the  dividends  and  interest  thereof,  as  the  same  became 
payable,  should  be  paid  b}'  them  from  time  to  time  into  his  own  proper 
hands,  or  on  his  order  and  receipt,  subscribed  with  his  own  proper  hand, 
to  the  intent  that  the  same  should  not  be  grantable,  transferable,  or 
otherwise  assignable,  by  way  of  anticipation  of  any  unreceived  payment 
or  paj-ments  thereof,  or  of  any  part  thereof;  and  upon  his  decease,  the 
principal,  together  with  the  interest  thereof,  to  be  paid  and  applied  to 
such  persons  as  would  be  entitled  to  any  personal  estate  of  A.'s  said 
son,  if  he  had  died  intestate.     The  legatee  became  bankrupt. 

On  a  bill  filed  by  the  assignees  against  the  trustees  of  the  will,  to 
have  the  benefit  of  the  bequest,  the  latter  demurred.  It  Was  argued 
for  the  defendants,  that  it  could  not  be  disputed  that  a  testator  might 
limit  a  personal  benefit  strictly,  excluding  any  assignee  either  by  actual 
assignment  or  operation  of  law.  He  might  limit  the  enjoyment  up  to 
a  particular  period  or  event,  and  then  to  be  forfeited  or  transferred  to 
some  other  person.  ,  If  the  testator  has  a;  right  so  to  limit,  he  may 
direct  the  trustees,  who  are  to  take  the  absolute  legal  interest,  to  dis- 
pose of  it  from  time  to  time  in  a  particular  manner,  to  pay  into  the  hands 
of  the  legatee  personally  from  time  to  time,  and  to  no  other.  Such  a 
disposition,  it  was  contended,  is  not  opposed  hy  any  principle  of  law  or 
public  policy.  The  son  acquires  nothing  until  each  payment  becomes 
due.  When  he  actually  receives,  and  then  onlj',  the  trust  is  exe- 
cuted ;  and  the  effect  of  a  decision,  that  the  *  pa^'ment  is  to  *24 
,  be  made  not  to  him  personally,  but  to  others,  who  by  representa- 
tion are  become  at  law  entitled  to  his  rights,  would  be  making  another 

(o)  Brandon  v.  Kobinson,  18  Ves.  420,  1  Rose,  197 ;  Graves  i/.  Dolphin,  1  Sim.  66 ;  Eoch- 
ford  V.  Hackraan,  9  Hare,  475 ;  all  referred  to,  post. 
(^;)  18  Ves.  429;  1  Rose,  197. 

1  Blaclsstone  Bank  v.  Davis,  21  Pick.  42;  Appeal,  80  Penn.  St.  348.  But  see  the  distino- 
Keyser's  Appeal,  57  Penn.  St.  236;  Huber's      tionante,  p.  13,  note,  and  infra,  in  the  text. 

25 


*25  CONDITIONS. 

will  for , the  testator.  It  was  contended  for  the  assignees,  that  this  case 
was  not  to  be  distinguished  from  the  case  of  a  lease  with  a  proviso  not 
to  assign  without  license,  which  would  pass  by  the  assignment  under  a 
commission  of  bankruptcy,  or  might  be  sold  under  an  execution.  The 
voluntary  act  is  restrained,  but  not  the  act  of  law  in  invitum.  Lord 
Life  interest  Eldon,  C. :  "  There  is  no  doubt  that  propertj-  maj-  be  given 
to'cease  'on  ^  to  a  man  until  he  shall  become  bankrupt :  Mt  is  equally'  clear, 
bankruptcy,  generally  speaking,  that  if  property  be  given  to  a  man  for 
his  life,  the  donor  cannot  take  awaj'  the  incidents  to  a  life-estate  ;  and 
a  disposition  to  a  man  until  he  shall  become  bankrupt,  and  after  his 
bankruptcy  over,  is  quite  different  from  an  atte'm^^t  to  give  it  to  him 
for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it.  If  that  con- 
dition is  so  expressed -as  to  amount  to  a  limitation,  reducing  the  inter- 
est short  of  a  life-estate,  neither  the  man  nor  his  assignees  can  have  it 
beyond  the  period  limited.  In  the  case  of  Foley  v.  Burnell  (9),  this 
question  afforded  much  argument.  A  great  variety  of  clauses  and 
means  was  adopted  by  Lord  Foley,  with  a  view  of  depriving  the  credi- 
tors of  his  sous  of  any  resort  to  their  i^ropertj-.  But  it  was  argued 
here,  and,  as  I  thought,  admitted,  that  if  the  property  were  given  by 
Lord  Folejr  to  his  sons,  it  must  remain  subject  to  the  incidents  of  property, 
and  it  could  not  be  preserved  from  the  creditors,  unless  given  to  some  one 
else.  So  the  old  way  of  expressing  a  trust  for  a  married  woman  was, 
that  the  trustee  should  pay  into  her  own  proper  hands,  and  upon 
*25  her  own  receipt  only  (r),  yet  this  court  always  *  said  she  might 
'     dispose  of  that  interest,  and  her  assignee  would  take  it ;    as  if 

(?)  1  B.  C.  C.  274. 

(r-)  What  words  create  a  trast  for  separate  use,  has  often  been  a  subject  of  dispute.    [The 

Erinciple  of  construction  is  stated  to  be,  that  the  marital  right  is  not  to  be  excluded,  except 
y  expressions  which  leave  no  doubt  of  the  intention.  5  Ves.  521;  9  Ves.  377  ;  1  Mad.  207; 
2'  R.  &  My.  188;  2  Mv.  &  K.  181,  188.  Bat  in  Willis  v.  Kymer,  7  Ch.  D.  181,  a  precatory 
trust  for  children,  simpiiciter,  was  held  by  Jessel,  M.  R..  to  authorize  the  trustee  to  add  a 
trust  for  separate  use ;  as  if  the  trust  had  been  executory.] 

"  To  be  at  her  own  disposal."  — In  Kirk  n.  Paulin,  at  the  Rolls  (1737),  7  Tin.  Abr.  95, 

1  This  of  course  proceeds  upon  tlie  familiar  was  sufficient,  and  that  the  donee  could  not 

distinction  between  a  condition  and  a  limita-  afterwards  dispute  the   recital.    ^Hillson  v. 

tion.     Ante,  p.  13,  note.     An  estate  may  be  Crofts,  L.  R.  15  Eq.  314.     See  also  Aylwin's 

limited  to  A.  until  his  bankruptcy,  and  then  Trusts,  L.  R.  16  Eq.  585;    Ex  parte  Eyston, 

over  to  some  one  else  ;  but  it  cannot  be  given  L.  R.  7  Ch.  D.  145,  where  failure  to  answer 

to  A.  absolutely  or  for  a  term,  without  being  a  debtor's  summons,  which  was  followed  by 

liable  for  his  debts.    See  supra,  p.  23 ;  Nichols  an  adjudication  of  bankruptcj',  was  held  as 

V.  Levy,  5  Wall.  433.      In  ordinary  cases  of  coming  within  a  proviso  of  the  will  that  if 

the  kiiid  referred  to  in  the  text,  the  purpose  the  donee  shoald  "  at  any  time  do  or  permit 

of  the  testator  beingto  have  the  benefit  enure  any  act,   deed,  matter  or  thing  whatsoever 

to  the  donee,  the  courts  will  not,  merely  as  wHereby  the  same  shall  be  alieiied,  charged, 

against  him,  decree  a  forfeiture  it  the  terras  of  or  incumbered  in  anv  manner,"  the  gift  (an 

the  will  in  that  respect  be  ambiguous  and  annuity)  should  be  "forfeited.     The  question 

consistent  with  a  different  result.     Samuel  v.  in  that  case,  however,  turned  largely  on  the 

Samuel,  L.  R.  12  Ch.  D.  125.     See  White  v.  meaning  of  the  word  "  permit;  "  the  judge 

'Chitty,  L.  R.  1  Eq.  372,  for  an  illustration.  in,  the  lower  court  thinking   that  a  hostile 

As  to  what  will  come  within  the  terms  of  a  bankruptcy  could  not  have  been  intended, 

limitation  over  upon  bankruptcy  or  insolven-  See  Lear  v.  Leggett,  1  Russ.  &  M.  690.    The 

cy,  so  as  to  cause  a  forfeiture,  it  has  recently  term  "  bankruptcy  "  was,  in  Robins  v.  Rose, 

been  held  that  the  execution  by  the  donee  43  L,  J.  Ch.  334",  deemed  to  have  been  cut 

of  a  composition  deed  containing  a  recital  down  by  a  particular  intention  of  the  tes- 

that  he  was  unable  to  pay  his  debts  in  full  tator. 
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there  was  a  contract  entitling  the  assignee,  this  *  court  would  *26 
compel  her  to  give  her  own  receipt,  if  that  was  necessary  to  en- 

pl.  43,  A.  bequeathed  household  goods,  &c.,  to  his  daughter  B.,  theu  the  wife  of  C,  to  he  at 
her  own  disposal,  and  to  do  therewith  as  she  should  think  tit:  the  bequest  was  held  to  be  for 
her  separate  use.     See  also  Prichard  D.  Ames,  T.  &  R.  222. 

"  Fai'  the  livelihood"  of  the  wife.  —  In  Darley  v.  Uarley,  3  Atk.  399,  Lord  Hardwicke 
ruled  that  an  estate  given  to  the  husband ybr  the  livelihood  of  the  wife  created  a  trust  for  her 
separate  use.  [But  assuming  the  report  to  be  correct,  this  may  have  depended  on  the  hus- 
band being  soZe  trustee  (as  to  which  vide  infra):  in  the  case  itself  a  leasehold  estate  was  con- 
veyed to  the  wife  direct,  and  the  decision  was  the  reverse  of  the  dictum,  see  n.  bv  Sanders, 
3  Atk.  399,  and  per  Arden,  M.  R.,  3  B.  C.  C.  383.  In  Packwood  v.  Maddison,  1  S.'&  St.  2.B, 
Leach,  V.-C,  said,  that  by  a  gift  "  for  the  support  "  of  a  feme  coverte  a  trust  for  her  separate 
use  w'as  not  created.  And  see  Gilchrist  v.  Cator,  1  De  G.  &  S.  388;  and  per  Hall,  V.-C, 
Austin  V.  Austin,  i  Ch.  D.  236.  In  Cape  v.  Cape,  2  Y.  &  C.  543,  a  gift  by  codicil  for  the 
s\ipport  and  maintenance  of  the  wife  of  A.  was  held  to  be  for  her  separate  use,  probably 
because  the  "will  had  contained  a  bequegt  of  the  same  fund  to  A.  himself,  which  was  expressly 
revoked  by  the  codicil.] 

Jiecelpt  to  be  a  discharge.  —  In  Lee  v.  Priaux,  3  B.  C.  C.  381,  the  trust,  in  a  will,  was  to 
pay  certain  dividends  to  A.,  but  the  trustee  was  not  to  "  be  troubled  to  see  to  the  application 
of  any  sum  or  sums  paid  to  the  said  A.,  hut  her  receipt  in  wrifintj  should  be  a  suj'icient  dis~ 
eharye  "  to  the  trustee  for  the  sums  so  paid.  Arden,  M.  R.,  was  of  opinion,  that  the  words 
■were  sufficient  to  give  an  absolute  power  to  the  wife  independently  of  her  husband. 

Direction  to  deliver  legacy  on  the  demand  of  the  feme  legatee.  —  In  Dixon  v.  Olmius, 
2  Cox,n414,  a  bequest  to  the  testator's  niece.  Lady  W.,  of  certain  securities  owing  from  Lord 
W.,  with  a  direction  that  they  should  be  delivered  up  to  her  whenever  she  should  demand  or 
require  the  same,  was  held,  by  Lord  Loughborough,  to  be  a  gift  to  her  separate  use;  because 
Lord  W.  could  not  have  obtained  them  from  the  executors  without  a  demand  made  by  Lady  W. 
The  same  principle  evidently  applies  to  a  direction  that  a  feme  legatee  shall  not  sell  without 
her  husband's  consent.     Johnes  v.  Lockhart.  3  K.-  C.  C.  383,  n..  Belt's  ed. 

"  To  pay  into  the  proper  hands."  —In  Hartley  v.  Hurle,  5  Ves.  540,  Arden,  M.E.,  held, 
that  a  trust  to  pay  income  into  the  proper  hands  of  A.  was  a  trust  for  separate  use.  But  in 
Tyler  v.  Lake,  4  Sim.  144,  Shadwell,  V.-C,  made  a  contrary  decision  on  the  same  words. 
There  was  a  similar  gift  to  a  male  legatee  in  the  same  will ;  but  his  Honor  seems  not  to  have 
whollv  relied  on  this  circumstance;  and  the  decision  was  affirmed  by  Lord  Brougham, 
2  R.  &  Jly.  183,  [and  reluctantly  followed  by  Wigram,  V.-C,  in  Blacklow  v.  Laws,  2  Hare, 
49  (where  the  trust  was  "to  pay  an  annuity  into  the  proper  hands  of  A.  for  her  own  proper 
use  and  benclit").  See  also  Rycroft  i'.  Christy,  3  Bear.  238.  But  a  gift  in  trust  for  a 
woman,  she  "to  receive  the  rents  herself  while  she  lives,  whether  married  or  single"  with  a 
clause  forbidding  a  sale  or  mortgage  during  her  life,  was  in  Goulder  v.  Camm,  1  D.  F.  &  J. 
146,  held  to  create  a  trust  for  her  separate  use.] 

Afere  trust  for  married  woman  notsufjicientto  create  separate  property.  —  Of  course,  a  trust 
or  direction  to  pay  the  rents  or  income  of  property,  real  or  personal,  simply  to  a  married 
woman  for  life  creates  no  trust  for  her  separate  use.  Brown  u.  Clark,  3  Ves.'lG6;  Lumb  v. 
Milnes,  5  Ves.  517;  [Jacobs  v.  Amyatt,  1  jVIad.  376,  n. ;]  and  the  addition  of  the  words  "for 
her  own  use  and  benefit"  has  been  repeatedlv  held  not  to  varv  the  construction.  Wills  v. 
Sayer,  4  Mad.  409;  Roberts  i'.  Spicer,  5  Mad.'491;  [Beales  v.  Spencer,  2  Y.  &  C  C  C.  651; 
and  in  Taylor  v.  Stainton.  2  Jur.  N.  S.  634,  it  was  admitted  that  a  residuaiy  bequest  to  a 
married  woman  "  for  her  own  proper  use  and  benefit,"  did  not  create  a  separate  trust. 

"  Sole  "  is  prima  facie  not  equivalent  to  "  separate."  —  "  Separate  "  is  the  proper  technical 
word  for  excluding  the  marital  right :  "  sole  "  is  not  equivalent ;  and  prima  facie  a  devise  or 
bequest  direct  to  a  smr/Ze  woman  (including  the  testator's  .widow)  for  \\qy  sole  use  will  not 
create  a  separate  use, 'Gilbert  v.  Lewis,  1  D.  J.  &  S.  38;  Lewis  v.  Mathews,  L.  R.  2  Eq.  177. 
Nor  will  the  mere  circumstance  that  the  property  is  vested  in  ti'ustees,  as  where  all  the  tes- 
tator's estate  is  given  to  trustees  for  the  general  purposes  of  the  will,  affect  the  result.  Massy 
V.  Rowen,  L.  R.  4  H.  L.  288.  It  is  a  question  of  constructio'n  on  the  whole  will  in  each  case; 
and  where  the  machinerv  of  a  trust  was  created  for  the  special  benefit  of  a  married  woman 
(Green  v.  Britten,  1  D.  J.  &  S.  649).  and  of  a  single  woman  for  whose  possible  marriage  the 
testator  was  providing  (Re  Tarsey's  Trusts,  L.  R.  1  Eq.  561),  a  ti-ust  for  the  sole  use  was 
held  to  exclude  the  husband.  In  Re  Tarsey's  Trusts  the  allusion  to  marriage-  was  not  in  ) 
connection  with  the  very  legacy  upon  which  the  question  arose,  but  with  another  given  by 
the  same  will  distinctly  for  the  same  legatee's  separate  use;, and  the  exclusion  of  the  husband 
from  one  fund  by  clear  words  was  considered  to  increase  the  probability  that  by  the  use  of 
the  word  "sole"  it  was  intended  to  exclude  him  from  the  other  (see  also  L.  R.  4  H.  L.  302): 
a  fortiori,  where  one  bequest  was  to  be  enjoyed  together  with  the  other,  as  a  house  with  its 
furniture.    Ex  parte  Killick,  3  M.  D.  &  D.  480. 

Distinction  between  income  and  corpus  as  regards  the  word  "sole.','  —  Income  being  more 
commonly  devoted  to  separate  use  than  corpus  (and  in  Troutbeck  v.  Boughey,  L.  R.  2  Eq. 
534,  the  separate  use  was  held  upon  the  construction  of  the  will  to  attach  on  the  income  only, 
although  the  woman  was  devisee  in  fee),  "  sole  "  may  more  readily  be  understood  as  intended 
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*27      able  him  to  receive  it.     It  was  not  before  Miss  *  "Watson's  case 
that  these  words, '  not  to  be  paid  by  anticipation/  &c. ,  were  intro- 

to  annex  such  a  use  to  income  than  to  corpus,  per  Lord  Cairns,  L.  R.  4  H.  L.  301?  and  see 
Adamson  v.  Armitage,  Coop.  283,  19  Ves.  416  (where  there  was  also  a  special  trust  created); 
Inglefield  v.  Coghlan,  2  Coll.  247.  feut]  if  a  testator  after  directing  that  the  [income]  be- 
queathed to  females  shall  be  "  under  their  sole  control "  (words  which  standing  alone  would 
clearly  exclude  the  marital  right),  show  by  the  context  that  the  expression  has  reference  to 
the  possible  control  of  some  per^ion  other  than  the  husband,  the  words  will  be  inoperative  to 
modify  the  interest.  Massey  v.  Parker,  2  My.  &  K.  174.  [Ex  parte  Kay,  1  Mad.  199,  where, 
in  default  of  children,  the  trust  of  corpus  vas  for  the  sole  use,  beneHt  and  dispositidn  of  a 
woman,  arose  on  her  marriage  settlement;  so  that  an  intention  to  exclude  the  husband  might 
be, readily  inferred  from  the  nature  of  the  instrument.  But  some  dicta  in  this  and  other  cases 
previous  to  Gilberts.  Lewis,  especially  in  Ex  parte  Killick,  ascribe  greater  force  to  the  word 
"sole"  than  is  consistent  with  late  cases;  with  which  also  Cox  v.  Lyne,  Young,  562,  and 
Lindsell  v.  Thaclier,  12  Sim.  178,  are  difficult  to  reconcile.] 

Extrinsic  circumstances  not  to  he  regarded.  —  The  construction  is  wholly  uninfluenced  by 
any  extrinsic  circuuistances  in  the  situation  of  the  cestui  que  trust,  which  might  seem  to 
render  a  trust  of  this  nature  reasonable  or  convenient,  as  that  of  her  being  indigent,  or  living 
separately  from  her  husband,  or  both,  Palmer  v.  Trevor,  1  Vern.  261,  Raithby's  ed.;  .[unless 
the  circumstances  are  expressly  referred  to  in  the  will,  as  where  "  in  case  husband  and  wife 
should  not  at  testator's  death  be  living  together,"  the  bequest  was  to  the  wife  "absolutely," 
Shewell  V.  Dwarris,  Joh.  172.  But]  the  fact  of  the  husband  being  one  of  the  trustees,  Ken- 
sington u.  DoUond,  2  My.  &  K.  184,  or  even  that  of  the  prior  trust  being  for  him  determinable 
on  bankruptcy,&c.,  [the  trust  in  that  event  being  simply  to  pay  "  unto  "  the  wife,]  Stanton. 
V.  Hall,  2  R.  &  Jly.  175,  does  not  afford  ground  for  inferring  a  separate  trust.  [If  the  hus- 
band be  made  sole'  trustee  the  inference  might  be  stronger,  per  Leach,  V.-C,  Ex  parte  Beilby, 
1  Gl.  &  J.  167.] 

^^  Independent  of  any  other  person.''*  —  Where  the  gift  was  to  A.  and  B.  (one  a  married 
woman,  and  the  other  her  infant  danghter),-to  be  equally  divided  between  them,  "  for  their 
own  use  and  benefit,  independent  of  any  other  person  ;  "  it  was  held,  that  these  words  meant 
^'' independent  of''  all  mankind,  and,  therefore,,  included  the  husband,  Margetts  v.  Barringer, 
7  Sim.  482.  [liut  a  general  exclusion  of  all,  was  by  Lord  Hatherley,  L.  R.  4  H.  L.  298,  dis- 
tinguished from  the  particular  exclusion  of  a  husband.] 

In  Wardle  v.  Claxton,  9  Sim.  524,  a  direction  to. trustees  to  pav  the  interest  to  the  testator's 
■wife,  to  be  by  her  applied  for  the  maintenance  of  herself  and  her  children,  was  held  not  to 
create  a  trust  for  separate  use;  [the  words  "to  be  applied,  &c."  referring  not  only  to  the 
widow,  but  to  all  the  children.  But  this  circumstance  will  not  control  the  force  of  a  clear 
trust  for  separate  use.  Bain  v.  Lescher,  11  Sim.  397;  for,  as  K.  Bruce,  V.-C,  said  (2  Coll.  421), 
"a  case  might  arise  in  which  the  words  'sole  use'  applied  to  a  class  of  men  and  women, 
might  not  be  held  indiscriminately  applicable  to  each."  See  also  Froggatt  v.  Wardell,  3  De 
G.  &  S.  685.] 

Where  a  trust  for  separate  use  is  created,  but  no  trustee  is  appointed,  the  husband  becomes 
a  trustee  for  his  wife,  Bennett  v.  Davis,  2  P.  W.  316;  [see  also  9  Ves.  375,  583.  The  point 
had  been  doubted  by  Lord  Cowper  in  Harvey  v.  Harvey,  1  P.  W.  125.] 

What  amounts  to  a  restraint  on  anticipation  by  a  feme  coverte.  —  To  the  complete  efficiency 
of  a  trust  for  the  separate  use,  a  restraint  on  the  anticipation  of  future  income  is  essential  as  a 
protection  against  marital  influence.  Plence,  to  ascertain  by  what  terms  a  restrictive  provision. 
of  this  nature  may  be  created  is  a  point  of  much  importance.  [The  intention  must  be  clear; 
and  therefore  a  direction  to  pav  the  income  froin  time  to  time,  or  as  it  shall  become  due,  or 
into  the  proper  hands  of  the  /erne  coverte,  f'ybus  u.  Smith.  3  B.  C.  C.  340,  1  Ves.  Jr.  189; 
Parkes  v.  White,  11  Ves.  222;  Acton  v.  White,  1  S.  &  St.  429;  Glyn  v.  Baster,  1  Y.  &  J.  329; 
or  even  upon  her  personal  appearance  and  receipt,  Ross's  Trust,  1  Sim.  N.  S.  196;  cf.  Ardcn 
V.  Goodacre,  11  C.  B.  883;  will  not  take  away  the  power  of  anticipation,  in  Alexander  v. 
Young,  6  Hare,  393,  the  principle  was  carried  to  its  full  extent,  Wigram,  V.-C,  holding  that 
a  trust  for  the  separate  use  of  a  married  woman  for  her  life  ;  and  after  her  death,  as  she 
should  appoiut,  but  no  appointment  by  deed  to  come  into  operation  until  after  her  death,  did  not 
forbid  anticipation. 

But  no  technical  form  of  words  is  necessary.  In  Field  v.  Evans,  15  Sim.  375,  Shadwell, 
V.-C,  decided,  that,  under  a  trust  for  the  sepsirate  use  of  a  married  woman,  and  a  declaration 
that  the  receipts  of  herself  or  the  persons  to  whom  she  should  appoint  the  income^  after 
the  same  should  become  due,  p\iou\^  be  effectual,  she  was  restrained  from  [anticipating.  See 
also  Baker  v.  Bradley,  7  D.  M.  &  G.  697.  In  Steedman  v.  Poole,  6  Hare,  193,  a  gift  of  prop- 
erty for  tire  sepai'ate  use  of  Afeme  coverte,  "  and  not  to  be  sold  or  mortgaged,"  was  similarly 
construed;  and  under  a  bequest  to  children,  "the  girls'  shares  to  be  settled  on  themselves 
strictly,"  it  was  held,  that  a  trust  for  separate  use  without  power  of  anticipation  was  created, 
Loch  y.  Bagley,  L.  R.  4  Eq.  122.  In  Brown  v.  Bamford,  1  Phill.  260,  it  was  decided  by  Lord 
Lyndhurst  (reversing  11  Sim.  127),  that  a  bequest  in  trust  to  pa)'  the  income  to  such  p'ersons 
as  a  married  woman  should  appoint,  but  not  by  way  of  anticipation,  and  in  default  of  appoint- 
ment, into  her  proper  hands  for  her  separate  use,  created  a  valid  restraint  against  anticipation, 
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duced.  I  believe  they  were  Lord  Thurlow's  own  words,  with  wliom  I 
had  much  conversation  upon  it.  He  did  not  attempt  to  take  away  any 
power  the  law  gave  her  as  incident  to  property,  which,  being  a  creature 
of  equity,  she  could  not  have  at  law ;  but  as  under  the  words  of  the 
settlement  it  would  have  been  hers  absolutely,  so  that  she  could  alien, 
Lord  Thurlow  endeavored  to  prevent  that,  by  imposing  upon  the  trus- 
tees the  necessity  of  paying  her  from  time  to  time,  and  not  by  antici- 
pation, reasoning  thus :  that  equity  making  her  the  owner  of  it,  and 
enabling  her  as  a  married  woman  to  alien,  might  limit  her  power  over 
it ;  hut  the  case  of  a  disposition  to  a  man^  who,  if  he  has  the  property,  has  the 
power  of  aliening,  is  quite  different.  This  is  a  singular  tiust.  If  upon 
these  words  it  can  be  established  that  he  had  no  interest  until  he  ten- 
ders himself  personallj'  to  the  trustees  to  give  a  receipt,  then  it  was  not 
his  property  till  then  ;  but  if  personal  receipt  is  in  the  construc- 
tion of  *  this  court  a  necessary  act,  it  is  very  difficult  to  main-  *28 
tain,  that  if  the  bankrupt  would  not  give  a  receipt  during  his 
life,  and  an  arrear  of  interest  accrued  during  his  whole  life,  it  would 
not  be  assets  for  his  debts.  It  clearly  would  be  so.  Next,  is  there  in 
this  will  evidence  to  show,  that  as  the  interest  is  not  assignable  by  way 
of  anticipation  of  anj'  unreceived  payment,  therefore  it  cannot  be 
assigned  and  transferred  under  the  commission  of  bankruptcy?  To 
prevent  that  it  must  he  given  to  some  one  else  (s)  ;  and,  unless  it  can  be 
established  that  this  hj  implication  amounts  to  a  limitation,  giving  this 
interest  to  the  residuary  legatee,'  it  is  an  equitable  interest  capablei  of 
being  parted  with.  The  principal  at  the  death  of  the  bankrupt  will  be 
under  very  different  circumstances.  The  testator  had  a  right  to  limit 
his  interest  to  his  life,  giving  the  principal  to  such  person  as  may  be 
his  next  of  kin  at  his  death,  to  take  it  as  the  personal  estate  not  of  the 

extending  not  only  to  the  express  power  but  to  the  trust  in  default  of  appointment.  So, 
Moore  «.  Moore,  l' Coll.  54;  Harnett  v.  M'Dougall,  8  Beav.  187  ;  Spring  v.  Pride,  4  D.  J. 
&  S.  305.  .      <  ' 

Where  the  inheritance  of  land  or  the  corpus  of  an  income-producing  fund  is  settled  to  the 
separate  use,  with  a  restraint  on  anticipation,  the  property  cannot  lie  alienated  by  any  act 
during  coverture,  Baggett  v.  Meux,  1  Coll.  138,  1  Phill.  627;  Re  Ellis'  Trusts,  L.  fi.  17  Eq. 
409;  at  least,  not  witliout  a  reservation  of  the  income  during  coverture,  see  per  Jessel,  M.  R., 
Cooper  V.  Macdonald,  7  Ch.  D.  288,  298.  During  the  coverture  the  feme  coverte  can  only 
have  the  income  paid  to  her,  Baggett  ».  Meux,  Re  Ellis'  Trusts,  supra.  But  she  may  bar  an 
entail  in  land  so  settled  and  dispose  of  it  by  will  executed  during  coverture,  Cooper  v.  Mac- 
donald, supra.  Where  there  were  gifts  to  several  married  women,  including  a  gift  to  one  of 
them  of  a  fund  not  producing  income,  and  the  will  contained  a  general  clause  providing  that 
all  gifts  to  married  women  should  be  for  their  separate  use  without  poNver  of  anticipation,  and 
that  their  sole  receipts  should  be  sufficient,  it  was  held  by  Bacon,  V.-C,  that  the  restraint 
was  inapplicable  to  the  fund  which  was  not  producing  income,  and  that  the  corpus  was  pay- 
able to  the  feme  coverte  during  coverture.  Ee  Croughton's  Trusts,  8  Ch.  D.  460,  and  see 
Armitage  v.  Coates,  35  Beav.  1.  But  where  the  restraint  is  annexed  specifically  to  the  par- 
ticular fund,  this  construction  cannot  be  adopted,  and  the  feme  coverte  will  be  entitled  to  the 
income  only  during  coverture,  Re  Sarel,  10  Jur.  N.  S.  876,  4  N.  R.  321;  Re  Gaskell's  Trusts, 
11  Jur.  N.'S.  780;  as  to  Re  Sykes'  Trusts,  2  J.  &  H.  415,  see  L.  R.  17  Eq.  411;  and  as  to 
whether  a  restraint  on  "alienation"  would  be  effectual  as  regards  a  barren  fund  where  a  re- 
straint on  "  anticipation  "  would  not,  qu. ;  Bacon,  V.-C,  rejected  the  distinction,  8  Ch.  D.  463. 

With  the  ordinary  proviso  against  anticipation,  income  accruing  de  die  in  diem,  but  not  yet 
actually  payable,  cannot  be  dealt  with,  Ee  Brettle,  1  D.  J.  &  S.  79;  but  overdue  arrears  are 
not  protected,  Pemherton  v.  M'Gill,  1  Dr.  &  Sm.  266.] 

l(s)  As  to  this,  vide  post,  37.] 

29 


*29  CONDITIONS. 

son,  but  of  him  the  testator,  not  as  if  it  was  the  son's  personal  estate, 
but  as  the  gift  of  the  testator.  The  demurrer  must,  upon  the  whole, 
be  overruled." 

So  in  Graves  v.  Dolphin  {t) ,  where  a  testator  directed  trustees  to  paj- 
Assiffnees  in  *°  annuity  of  500Z.  to  his  son  I.  for  his  life,  and  declared 
bankruptcy  that  it  was  intended  for  his  personal  maintenance  and  sup- 
benefU  of°  P°^* '  ^""^  should  .not,  on  any  account  or  pretence  whatso- 
trust  for  ever,  be  subject  or  liable  to  the  debts,  engagements,  charges, 
or  incumbrances  of  his  said  son,  but  that  the  same  should, 
as  it  became  payable,  be  paid  over  into  the  proper  hands  of  Aim,  the 
testator's  said  son,  and  not  to  any  other  person  or  persons  whomsoever  ; 
and  the  receipts  of  the  son  only  were  to  be  sufHcient  discharges.  The 
son  became  bankrupt,  and  it  was  held  by  Sir  J.  Leach,  V.-C,  that  the 
annuity  belonged  to  his  assignees. 

And  the  vesting  in  trustees  of  a  discretion  as  to  the  mode  in  which 
■J,  ,   ...  income  is  to  be  appUed  fo'r  the  benefit  of  a  cestui  que  trust, 

standing  does  not  take  it  out  of  the  operation  of  bankruptej-  or  insol- 
a  dStion^*  vency ;  to  effect  which  the  discretion  of  the  trustees  must 
as  to  mode  of  extend,  not  merel}'  to  the  manner  of  applying  the  income 
app  ica  ion.  ^^^.  ^^^  benefit  of  the  cestui  que  trust,  but  also  to  the  enabling 
of  them  to  apply  it  either  for  his  benefit,  or  for  some  other  purpose. 

Thus,  in  Green  v.  Spicer  (a) ,  where  a  testator  devised  certain  estates 
to  trustees,  upon  trust  to  pay  and  applj'  the  rents  and  profits  to  or  for 
the  board,  lodging,  maintenance,  and  support  and  benefit  of  his 
*29  son  R.,  at  such  times  and. in  such  manner  as  *  thej-  should  think 
proper,  for  his  life.:  it  being  the  testator's  wish,  that  the  applica- 
tion of  the  rents  and  profits,  for  the  benefit  of  his  said  son,  might  be  at 
the  entire  discretion  of  the  said  trustees  ;  and  that  his  son  should  not 
have  axij  power  to  sell  or  mortgage  or  anticipate  in  an}'  waj-  the  same 
rents  and  profits.  R.  took  the  benefit  of  an  insolvent,  act,  whereupon 
his  interest  was  claimed  bj-  the  assignee.  Sir  J.  Leach,  M.  R.,  held 
the  assignee  to  be  entitled,  on  the  ground  that  the  insolvent  was  the 
sole  and  exclusive  object  of  the  trust.  The  trustees  were  bound,  he 
said,  to  apply  the  rents  for  the  benefit  of  R.,  and  their  discretion 
applied  onlj-  to  the  manner  of  their  application. 

So  in  Snowden  v.  Dales  (r),  where  A.  vested  a  money  fund  in  trus- 
Title  of  i^^B,  in  trust  daring  the  life  of  B.,  or  during  such  part 

assignees  in  thereof  as  the  trustees  should  think  proper,  and  at  their  will 
not  excluci'ed  ^'^^  pleasure,  but  not  otherwise,  or  at  such  other  time  or 
by  discretion  times  and  in  such  sum  or  sums  as  they  should  judge  proper, 
given  to  to  allow  and  pay  the  interest  into  the  proper  hands  of  B.,  or 

trustees.  otherwise,  if  they  should  think  fit,  in  procuring  for  him  diet, 
■lodging,  wearing  apparel,  and  other  necessaries  ;  but  so  that  he  should 

(t)  1  Sim.  6R.  (m)  1  E.  &  My.  396,  Taml.  396. 

(x)  6  Sim.  524.  [See  also  Pieroy  v.  Roberts,  1  My.  &  K.  4:  Younghusband  s.  Gisborne, 
1  Coll.  400. 
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not  have  an}-  right,  title,  claim,  or  demand  in  or  to  such  interest,  other 
than  the  trustees  should,  in  their  or  his  absolute  and  uncontrolled  power, 
discretion,  and  inclination,  think  proper  or  expedient;  and  so  as  no 
creditor  of  his  should  or  might  have  any  lien  or  claim  tliereon,  or  the 
same  be  in  anj'  way  subject  or  liable  to  his  debts,  dispositions,  or  en- 
gagements ;  with  a  direction  that  a  proportionate  part  of  the  interest 
should  be  paid  up  to  the  decease  of,B.  ;  and  after  his  decease  the  fund, 
and  all  savings  and  accumulations,  should  be  in  trust  for  his  children, 
&c.  B.  became  bankrupt.  Sir  L.  Shadwell,  V.-C,  held,  tliat  the  as- 
signees were  entitled  to  the  life-interest ;  for  he  thought  there  was  no 
discretion  to  withhold  and  accumulate  any  portion  of  the  interest  during 
the  life.i 

[But, in  Twopeny  v.  Peyton  (y),  where  the  trustees  had  a  discretion 
to  apply  i/ie  whole  or  such  part  of  the  income  as  they  should  Exception 
think  fit,  for  tlie  maintenance  and  support  of  the  cestui  que  "Jnir^fti^' 
trust,  who  (the  testatrix  recited)  had  become  a  bankrupt  and  trust. 
insane,  and  for  no  other  purpose  whatsoever;  Sir  L.  Shadwell,  V.-C, 
held,  that  the  assignees  took  no  interest.^     It  may  be  doubted,  however, 
whether  the  trustees  had  power  to  withhold  the  whole  income  from  the 
bankrupt. 

*  If  the  trusts  of  the  property  be  declared  in  favor      *30  Assignees 
of  several,  as  a  man,  his  wife  and  children,  to  be  ap-  entitled  to 

plied  for  their  benefit)  at  the  discretion  of  the  trustees,  the  undivided 
man's  assignees,  in  case  of  his  bankruptcy,  are  entitled  to  ^'^^''^' 

(y)  10  Sim.  487.  Tlie  bankrupt  was  uncertificated,  so  that  this  property  was  liable.  See 
also  Yarnold  v.  Moorliouse,  1  R.  &  My.  364,  stated  post. 

1  See  Easterly  v.  Keney,  36  Conn.  IS;  authorities  that,  in  the  absence  of  a  gift  over 
Johnson  v.  Connecticut  Bank,  21  Conn.  148.  upon  alienation  or  the  insolvency  of  the  bene- 
Eurther  as  to  the  American  law,  see  ante,  p.  fieiary,  the  trust  fund  itself  could  be  I'eached 
14,  note,  and  infra,  note  2.  against  him  by  creditors.     See,  for  example, 

2  See  ante,  p.  14,  note;  Huber's  Appeal,  Easterly  d.  Kenev,  36  Conn.  18;  Girard  Life 
80  Penn.  St.  348,  357;  Rife  i'.  Geyer,  59  Penn.  Ins.  Co.  v.  Chambers,  46  Penn.  St.  485.  But 
St. '393;  Vaux  v.  Parke,  7  Watts  &  S.  19;  apart  from  statute,  where  the  trustee  is  clothed 
Nichols  V.  Eaton,  91  U.  S.  716;  Nichols  v.  with  a  discretion  as  to  making  payments  to 
Lew,  5  Wall.  433;  Campbell  v.  Foster,  35  the  beneficiary,  the  trust  estate  devised  can- 
N. "?.  361 ;  Williams  v.  Thorn,  70  N.  Y.  270.  not  be  reached  by  creditors:  they_can  only 
The  New  York  cases,  it  should  be  noticed,  reach  what  has  been  paid  over  to  tiie  cestui 
proceed  largely  upon  statutory  law.  It  is  me  trust.  Keyser  v.  Mitchell,  67  Penn.  St. 
there  held  under  statutes  that  the  income  set  473;  Nichols  v.  Eaton,  supra;  Easterly  v. 
apart  for  the  beneficiary,  above  what  is  nfeces-  Keney,  supra.  Nor  is  the  case  of  Williams 
sary  for  a  suitable  support  and  maintenance,  v.  Thorn  opposed,  to  this  proposition.  A  dif- 
may  be  reached  in  equity  by  creditors.  Wil-  ferent  rule  would  virtually  require  the  courts 
liams  u.  Thorn,  supra  (denying  the  individual  to  exercise  the  discretion  which  the  testator 
opinion  of  Wright,.  .J.,  in  Campbell  v.  Foster,  has  properly  confided  to  the  trustee;  compel- 
supra).  See  also  Hallett  v.  Thompson,  5  ling  the  trustee  to  set  apart  from  ah  estate 
Paige,  586 ;  Rider  v.  Mason,  4  Sandf.  Ch.  351 ;  upon  which  they  have  no  just  claim  a  sum  to 
Silliclc  V.  Mason,  2  Barb.  Ch.  79;  Bramhall  «.  be  availed  of  by  creditors.  Of  course  a  gift 
Ferris,  34  N.  Y.  41;  Scott  v.  Nevins,  6  Duer,  of  the  income  of  property,  to  cease  upon  the 
672;  Graff  v.  Bonnett,  31  N.Y.  9.  And  see  insolvency  or  bankruptcy  of  the  donee,  will 
Nickell  D.  Handly,  10  Graft.  .3.36;  Johnston  ».  take  effect  according  to  such  limitation  as 
Zane,  11  Graft.  552.  This  doctrine  prevails  well  as  though  it  were  a  gift  of  the  body  of 
where  no  discretion  is  given  the  trustee  con-  the  property.  Nichols  c.  Eaton,  91  U.  S. 
cerning  the  sum  to  be  paid  to  the  beneficiary.  716,  722;  Demmill  «.  Bedford,  3  Ves.  Jr.  149; 
Williams  v.  Thorn,  supra.  In  such  a  case  it  Brandon  v.  Robinson,  18  Ves.  427;  Rockford 
would  probably  be  agreed  by  the  Supreme  v.  Hackmen,  9  Hare,  475;  Tilliughast  v. 
Court  of  the  Cfnited  States  and  by  all  the  Bradford,  5  K.  I.  205. 
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as  much  of  the  fund  as  he  would  himself  have  been  separatelj'  entitled 
—  e  nt  *°'  ^^^^^'  providing  for  the  maintenance  of  the  wife  and  chil- 
in  special  dren  (c).  But  if  he  was  entitled  to  notliing  separatel3',  but 
cases.  ^^^Yy  ^Q  an  enjoyment  of  the  property  jointly  with  his  wife 

and  children,  then  his  assignees  have  no  claim  (a).  And  where  the 
Assignees  trustees  of  a  settlement  had  a  discretionar}^  power  of  exclud- 
may  be  ex-  ing  any  of  the  objects  of  the  trusts,  their  power  was  held  to 
the  trustees  Continue  after  the  insolvencj'  of  one  of  such  objects  (i) .  It 
have  a  (lis-      ^-^g   said,  however,   that  any  benefit  which  the   insolvent 

crstioti  to 

exclude  the  might  take  would  belong  to  his  assignees  (c).  And  if  the 
iaukiupt.  trustees  decline  (as  by  paying  the  fund  into  court)  to  exer- 
cise their  power  of  exclusion,  the  power  is  gone,  and  the  assignees  are 
entitled  to  the  whole  or  an  aliquot  portion  of  the  fund,  according  as  the 
bankrupt  was  the  only  cestui  que  trust  or  not  (if).] 

But  though  a  testator  is  not  allowed  to  vest  in  the  object  of  his 
Life-interest  bounty  an  inalienable  interest  exempt  from  the  operation  of 
tu^cease'on'''^  bankruptcy,  yet  there  is  no  principle  of  law  which  forbids 
banlcruptcy.  his  giving  a  life-interest  in  real  or  personal  property,  with  a 
proviso,  making  it  to  cease  on  such  event :  for  whatever  objection  there 
may  be  to  allowing  a  person  to  modifj-  his  own  property,  in  such  man- 
ner as  to  be  divested  on  bankruptcy  or  insolvency  (e),  it  seems  impos- 
sible, on  any  sound  priticiple,  to  denj'  to  a  third  person  the  power  of 
shifting  the  subject  of  his  bounty  to  another,  when  it  can  no  longer  be 
enjoyed  by  its  intended  object.  The  validity  of  such  provisions  was 
established  in  the  earlj'  case  of  Lockyer  v.  Savage  (/),  where  4,000Z. 
was  settled  by  the  father  of  a  feme  coverte,tor  the  use  of  the  husband 
for  life,  with  a  direction  that  if  he  failed  in  the  world,  the  trus- 
*31  tees  should  pay  the  produce  to  *  the  separate  maintenance  of  his 
wife  and  children ;  and  the  latter  trust  was  held  to  be  good. 

Indeed,  this  principle  is  now  so  well  settled,  that  the  onl}-  point  on 
which  any  doubt  can  arise  is,  whether  the  clause  is  so  framed  as  to 
apply  to  bankruptcy,  which  we  shall  see  has  often  been  a  subject  of 
controversj'. 

It  appears  that  bankruptcy  is  a  forfeiture,  under  a  proviso  prohibit- 
ing alienation,  if  the  terms  of  such  proviso  extend  to  alienations  by 

(z)  Page  ».  Why,  3  Bear.  20;  Kearslej'  v.  AVoodcock,  3  Hare,  185;  RIppon  v.  Norton, 
2  Beav.  63 ;  Lord  v.  Bunn,  2  Y.  &  C.  C.  C.  98;  Wallace  «.  Anderson,  16  Beav.  533.  Some  of 
these  cases  arose  on  deeds,  but  the  same  principles  seem' to  apply  to  wills. 

{a)  Godden  v.  Crowhurst,  10  Sim.  642.  Tlie  principle  for  which  this  case  is  cited  is  recog- 
nized in  Kearsley  v.  Woodcock,  3  Hare,  185;  but  the  decision  itself  has  been  questipned;  see 
Younqhusband  v.  Gisborne,  1  Coll.  400. 

(i)'  Lord  V.  Bunn,  2  Y.  &  C.  C.  C.  98.  (c)  Per  Sir  K.  Bruce,  V.-C,  ib. 

{d)  Re  Coe's  Trust,  4  K.  &  J.  199. 

(e)  As  to  this,  see  Wilson  v.  Greenwood,  1  Sw.  481;  Ex  parte  Mackav,  L.  E.,  8  Ch.  643; 
Ex  parte  Williams,  7  Ch.  D.  138.] 

(/)  2  Stra.  947.  This  case  (among  many  others)  shows  that  there  is  not  (as  sometimes 
contended)  any  real  distinction  between  a  trust  for  A.  until  bankruptcy  and  a  trust  for  A.  for 
lite,  with  a  proviso  determining  the  life-interest  on  bankruptcy;  each"  is  equallv  valid.  [Of 
course  clauses  of  this  nature  do  not  affect  arrears  of  income.  Ke  Stulz's  Trusts,  4  D.  M.  &  G. 
404.] 
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operation  of  law,  as  well  as  those  produced  by  the  act  of  the  devisee ; 
bankruptcy  being  regarded  as  an  alienation  of  the  former  kind. 

Thus,  In  Dommett  v.  Bedford  {g) ,  where  a  testator  after  giving  r.n 
annuity,  charged  on  real  estate,  to  A.  for  life,  directed  that  Where  banl- 
it  should  from  time  to  time  be  paid  to  himself  only,  and  that  ™i'f9' '^  a 
a  receipt  under  hvs  own  hand,  and  no  other,  should  be  a  under  a 
sufficient  discharge  for  the  payment  thereof ;  the  testator's  stranfin^' 
intent  being   that  the  said  annuity,   or  anj'  part  thereof,  alienatiun. 
should  not  on  any  account  be  alienated  for  the  whole  term  of  his  life,  or 
for  anj-  part  of  the  said  term ;   and,  if  so  alienated,  the  sajd  annuity 
shoidd  cease.     A.  having  become  bankrupt,  it  was  held  that  the  annuity 
had  determined. 

So  in  Cooper  v.  Wyatt  {h) ,  where  the  overplus  of  the  rents  of  a 
moietj'  of  the  testator's  real  estate  was  directed  to  be  paid  into  the 
hands  of  S.,  hut  not  to  his  assigns,  for  the  term  of  his  natural  life,  for 
his  own  sole  use  and  benefit,  with  a  limitation  over  if  the  devisee  should, 
bj'  anj-  waj'S  or  means  whatsoever,  sell,  dispose  of,  or  incumber,  the  right, 
benefit,  or  advantage,  he  might  have  for  life,  or  any  part  thereof:  Sir 
J.  Leach,  V.-C,  held  that  bankruptcy  was  a  forfeiture;  considering 
that  the  expressions  of  the  testator  denoted  that  the  devisee's  interest 
was  to  cease  when  the  property  could  be  no  longer  personally  enjoyed 
bj'  him. 

On  the  other  hand,  in  Wilkinson  v.  "Wilkinson  (i),  where  a  testator, 
after  ariving  certain  annuities  and  other  life  interests  to  sev-  „   ,  .    , 

.  .  1,11  Bankrnptcy 

eral  persons,  provided  that  m  case  they  should  "  respec-  ijekl  »■/ to  be 
tively  assign  or  dispose  of  or  otherwise  charge  or  incumber  the  "  lorfeiture. 
life-estates,  the  annuities,  and  provisions  so  made  to  and  for  them  dur- 
ing their  respective  lives  as  aforesaid,  so  as  not  to  be  entitled  to  the  per- 
sonal receipt,  use  and  enjoyment  thereof;  then  the  annuit}',   life-estate, 
or  interest,   of  him,   her,    or   their    heirs   respectively  (k),   so 
*  doing,  or  attempting  so  to  do,"  should  cease,  and  should  im-      *32 
mediately  thereupon  devolve  upon  the  persons  who  should  be 
next  entitled  thereto.     Sir  W.  Grant,  M.  R.,  was  of  opinion,  that  the 
testator  had  not  with  sufficient  clearness  expressed  an  intention  that 
the  life-estate,  which  he   had  given  to  his   son,   should   cease   upon 
bankruptcj'. 

So  in  Lear  v.  Leggett(/),  where  a  testator,  after  bequeathing  to  his 
son  and  daughters  the  dividends  of  certain  stock  for  their  respective 
lives,  declared,,  that  their  provisions  should  not  be  subject  to  anj'  aliena- 
tion or  disposition  bj-  sale,  mortgage,  or  otherwise,  in  any  manner  what- 
soever, or  by  anticipation  of  the  receipt.  And  in  ease  they,  or  anj-  or 
either  of  them,  should  charge  or  attempt  to  charge,  aflTect,  or  incumber 

(a)  S  Yes.  149,  6  T.  R.  684.  (h)  3  Mad.  482. 

(■/)  Coon.  259,  3  Sw.  515,  see  528.  (i)  Sic  orig.  as  reported. 

U)  2  Sim.  479,  1  K.  &  My.  690.  See  also  Whitfield  v.  Prickett,  2  Kee.  608;  [Graham  v. 
Lee,  23  Beav.  391.] 
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the  same,  or  anj'  part  or  parts  thereof  respectively,  then  such  mortgage, 
sale  or  other  disposition,  or  incumbrance  so  to  be  made  by  them,  or 
any  or  either  of  them,  on  his,  her,  or  their  interest,  should  operate  as  a 
complete  forfeiture  thel-eof,  and  the  same  should  devolve  as  if  he,  she, 
or  they  were  then  dead.  The  son  became  bankrupt,  and  Sir  L.  Shad- 
well,  V.-C,  decided  that  the  bankruptcy  was  not  a  forfeiture.  He  ob- 
sei-ved,  that  the  words  declaring  that  the  gift  should  not  be  subject  to 
anj'  alienation  or  disposition,  did  not  create  any  forfeiture.  And  the 
subsequent  words  referred  to  a  voluntary  alienation  onh',  and  bank- 
niptc}'  was  not  such.  He  commented  on  the  difference  of  the  language 
of  the  clause  here,  and  in  Cooper  v.  Wj-att  (m),  the  authority  of  which 
had  been  much  pressed  on  the  court.  Lord  Lj-ndhurst,  C,  affirmed  the 
decree  of  the  V.-C,  observing,  that  the  prohibition  in  Dommetti'.  Bed- 
ford (»»),  was  expressed  in  much  more  general  and  comprehensive  terms 
than  in  the  case  before  him,  and  might  well  be  construed  to  extend  to 
alienations  by  act  of  law. 

Where  the  language  of  a  clause  restrictive  of  alienation  does  not  ex- 
tend to  an  alienation  iti  invitum,  it  seems  that  the  seizure  of  the  property 
ujider  a  judicial  process  sued  out  against  the  devisee  or  legatee  does  not , 
occasion  a  forfeiture. 

Thus  in  Rex  v.  Robinson  (re) ,  where  an  annuity  Of  400Z.  was  be- 
Sale  under  queathed  to  W.  as  an  unalienable  provision  for  his  personal 
process  of  use  and  benefit,  for  his  life,  and  not  otherwise  ;  and  so  that 
hel/no^or-  the  same  annuitj',  or  anj'  part  thereof,  should  not  be  subject 
feiture,      .  or  liable  to  be  alienated,  or  be   or  become  in  any 

ing'positive  *33  manner  liable  to  *  his  debts,  control,  or  engagements  ; 
*■='•  and  the  annuity  was  made  to  cease  in  case  W.  should 

"at  any  time  sell,  assign,  transfer,  or  make  over,  demise,. mortgage, 
charge,  or  otherwise  attempt  to  alienate,"  the  annuity  or  any  part 
thereof,  or  should  "  make,  do,  execute,  or  cause  or  procure  to  be  made, 
done  and  executed,  any  act,  deed,  matter  or  thing  whatsoever,  to 
charge,  alienate  or  affect,  the  said  annuity,""  or  anj' part  thereof.  A 
creditpr  of  the  legatee  sued  him  to  outlawiy.  Macdonald,  C.  B.,  held, 
on  the  authority  of  Domraett  v.  Bedford  (o)  and  Doe  d.  Mitchinson  v. 
Carter  (;?),  that  the  seizure  of  the  annuity  under  the  outlawry,  at  the 
suit  of  the  ci^own,  arising  merelj'  from  the  negative,  and  not  the  posi- 

(m)  Ante,  31.  ,   (n)  Wightw.  386.  (o)  6  T.  R.  684;  ante,  31. 

Ip)  8  T.  R.  57.  A  lessee  having  covenanted  not  to  let,  set,  assign,  transfer  or  nialse  over, 
&c.  the  indenture  of  lease,  a  warrant  of  attornej-  to  confess  judgment,  given  without  any  spe- 
cial intent  to  evade  the  restriction  on  alienation,  [was  held  not  to  create  a  forfeiture  under  a 
proviso  for  re-enfrv  on  breach  of  any  covenant.  It  afterwards  appeared  that]  the  warrant  of 
attorney  was  given  for  the  express  purpose  of  enabling  the  creditor  to  take  the  lease  in  execu- 
tion, and  this  was  held  (8  T.  R.  300)  to  be  a  fraud  on  the  covenant,  and  to  enable  the  landlord 
to  recov.er  in  ejectment.  Lord  Kenyon  said ;  "It  the  lease  had  been  taken  by  the  creditor 
under  an  adverse  judgment,  the  tenant  not  consenting,  it  would  not  have  been  a  forfeiture; 
but  here  the  tenant  concurred  throughout,  and  the  whole  transaction  was  performed  for  the 
very  purpose  of  enabling  (he  tenant  to  convey  his  term  to  the  creditor."  [This  distinction  was 
recognized  in  Doe  v.  Hawkes,  2  East,  481,  and  Avison  r.  Holmes,  1  J.  &  H.  530.  See  also 
Sevmour  v.  Lucas,  1  Dr.  &  Sni.  177.  And  as  to  contrivances  to  evade  such  a  clause,  see 
Olclham  v.  Oldham,  L.  R.  3  Eq.  404. 
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tive  acts  of  the  partj',  was  not  a  forfeiture  on  the  words  of  the  bequest, 
which  required  a  positive  act.  He  considered  the  words,  in  the  present 
case,  were  not  so  large  as  in  Dommett  v.  Bedford,  but  were  more 
conformable  to  those  in  Doe  v.  Carter. 

These  cases  show  that  when  it  is  intended  to  take  away  a  benefit  as 
soon  as  it  cannot  be  personally  enjoyed  by  the  devisee,  it 
should  be  made  to  cease  on  alienation,  not  only  by  his  own  straining 
acts,- but  by  operation  of  law.     [To  "  do  or  suffer"  {q),  or  '^nd 'tolnl 
to  "do  or  permit"  (»■),  or  anj'  act  causing  alienation  has  voluntary 
been  held  to  include  an  act  done  in  invitumJ]. 

It  seems  that  formerl}"^  taking  the  benefit  of  an  insolvent  act  might  be 

an  alienation,  when  bankruptcy  would  not,  as  it  required  Taking  bene- 

certain  acts  on  the  part  of  the  insolvent  (viz.  the  filing  of  '■'  of  Insol- 
T,^  ....  ',.  vent  Debtors' 

a  petition,  schedule,  &c.),  constituting  it  a  voluntary  anena-  Acta  volun- 
tion,  as  distinguished  from  a  bankruptcy,  which  partook  '?'J  al'^na- 
more  of  the  nature  of  a  compulsoiy  measure. 

As  in  Shee  v.  Hale  («),  where  a  testator  gave  real  and  personal 
estate  to  trustees,  upon  trust  to  pay  to  his  son  J.  M.  the  *  yearly  *34 
sum  of  200?.  during  his  natural  life,  or  until  he  should  sign  any 
instrument  whereby  he  should  contract  to  sell,  assign,  or  otherwise  part 
with  the  same,  or  anj^  part  thereof,  or  in  any  way  charge  the  same  as  a 
securit}',  or  in  any  other  manner  dispose  of  such  annuity  bj'  anticipa- 
tion, or  whereby  lie  should  authorize,  or  intend  to  authorize,  any  person  or 
persons  to  receive  tJie  same,  except  only  as  to  the  then  next  quarterly  pay- 
ment. And  the  testator  declared  that,  in  case  his  said  son  should  at 
any  time  sign  or  execute  any  instrument  or  writing  for  any  of  the  pur- 
poses aforesaid,  then  the  annuity  should  cease.  The  testator's  son  took 
the  benefit  of  an  insolvent  act ;  and  this  Sir  W.  Grant  held  to  be  a  for- 
feiture, being  an  act  authorizing  others  to  receive  "the  annuity.  It  differed, 
he  said,  from  the  case  of  a  bankrupt.  The  insolvent  debtor  was  not  in 
a  situation  to  be  compelled  to  part  with  the  annuity ;  he  might  have 
enjoyed  it  for  his  life.:  the  signing  of  the  petition  and  schedule  were 
clear  acts  (<). 

[So  in  tirandon  v.  Aston  (t«),  where  a  testator  bequeathed  to  trus- 
tees an  annuity  of  50?.  upon  trust,  during  the  life  of  his  nephew  J.  N., 
to  pay  the  same  to  him  when  and  as  the  same  should  become  due  for 
his  own  use  and  benefit.  And  the  testator  declared  that  J.  N.  should 
have  no  power  to  sell,  mortgage,  incumber,  or  anticipate  the  payment 

(q)  Roffey  v  Bent,  L.  R.  3  Eq.  759.  See  also  Monteflore  v.  Behrens,  35  Beav.  95;  Dixon 
V.  Kowe,  W.  N.  1870,  p.  266  (sequestration). 

(r)  Ex  Parte  Eyston,  7  Ch.  D.  145.]  (s)  13  Ves.  404. 

((I)  This  distinciion  was  also  recognized  by  Lord  Lyndhiirst,  in  Lear  v.  Leggett,  ante,  32, 
[and  by  Turner,  V.-C.,  in  Rochford  ».  Hackrnan,  9  Hare,  484.  But  a  creditor  Ijeing  enabled 
by  1  &  2  Vict.  c.  110,  s.  36,  to  obtain  an  order  vesting  an  insolvent's  property  in  the  provi- 
sional assignee  (which  was  as  much  a  proceeding  in,  invitum  as  bankruptcy),  insolvency  under 
such  circumstances  was  not  within  the  reason  of  this  distinction.  See  Pym  v.  looltyer,  12 
Sim.  394. 

(»)  2  T.  &  C.  C.  C.  24. 
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of  the  said  annuity ;  and  in  case  he  should  attempt  so  to  do,  the  same 
should  cease,  and  be  no  longer  paj-able  to  him  ;  with  a  gift  over  upon 
the  death  of  J.  N.,  or  any  such  attempt  by  him  to  sell,  &c.  The 
nephew  took  the  benetit  of  the  Insolvent  Act,  and  Sir  J.  K.  Bruce, 
V.-C,  held  that  there  had  been  a  clear  attempt  to  incumber  or  antici- 
pate payment  of  the  annuity. 

And  in  Churchill  v.  Marks  (x) ,  the  same  judge  held  that  taking  the 
benefit  of  an  insolvent  act  was  a  forfeiture  of  propert}"^  bequeathed  to 
the  insolvent,  subjfect  to  a  proviso  that  he  should  not  be  "  allowed,  or 
sell,  or  part  with,"  his  share  in  the  monej'  till  it  should  be  divided  ;  with 
a  gift  over  in  case  of  non-compliance  (y) . 

So,  bank-  And  a  petition  bj'  the  debtor  himself  for  adjudiea- 

dettoVsown  *^^  ^^'^^  ""'^^i"  *  ^^^  Bankruptcy  Act,  1861  (z),  or  for 
petition.  liquidation  under  the  Bankruptcy  Act,  1869  (a),  are 

voluntary  acts,  no  less  than  taking  the  benefit  of  an  insolvent  act  for- 
merlj-  was,  and  equally  productive  of  forfeiture  under  clauses  prohibit- 
ing such  acts.] 

Sometimes  the  question  arises,  whether  a  proviso  of  this  nature  ex- 
Effect  of  tends  to  bankruptcy  or  insolvency  occurring  in  the  lifetime  of 
in"ife"ime''of  ^^^  testator.  If  such  event  has  left  the  after-acquired  prop- 
testator,  erty  of  the  bankrupt  or  insolvent  exposed  to  the  claims  of 
his  creditors,  then  a  forfeiture  would  take  place  under  words  sufflcientl}' 
strong  to  determine  the  interest  of  the  devisee  or  legatee,  when  the 
property  becomes  applicable  to  anj-  other,  purpose  than  the  benefit  of  the 
cestui  que  trust. 

As  in  Yarnold  v.  Moorhouse  (b),  where  a  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his  nephew,  solely  for  the  maintenance  of  him- 
self and  famil3-,  declaring  that  such  dividends  should  not  be  capable  of 
being  charged  with  his  debts  or  engagements  ;  and  that  he  should  have 
no  power  to  charge,  assign,  anticipate,  or  incumber  them ;  but  that  if  he 
should  attempt  so  to  do,  or  if  the  dividends  bj'  bankruptcjs  insolvencj', 
or  otherwise,  should  be  assigned  or  become  paj'able  to  any  other  person, 
or  be,  or  become,  applicable  to  or  for  any  other  purpose  than  for  the  mainte- 
nance of  the  nephew  and  hisfamil;/,  his  interest  therein  should  cease,  and 
the  stock  be  held  upon  trust  for  his  children.  Subsequently  to  the  exe- 
cution of  the  will,  and  prior  to  a  codicil  confirming  it,  the  nephew  took 
the  benefit  of  the  Insolvent  Act  (1  Geo.  4,  ch.  119)  in  the  usual  way: 
afterwards  the  testator  died.  As  it  appeared  that  the  act  gave  to  the 
Insolvent  Debtors'  Court  a  control  over  stock  in  the  public  funds,  and 

{x)  1  Coll.  441 :  see  also  Martin  «.  Margliam,  14  Sim.  2-30 ;  Rocfiford  v.  Ilackman,  9  Hare, 
475;  Tnwnsend  ».  Early.  .^4  Beav.  2-3. 

(;/)  In  I'acli  of  the  two  la.st  cases,  the  insolvent  stated  in  hia  schedule  that  he  liad  no  power 
to  assign  the  property  in  miestinn.     But  the  V.-C.  held  this  to  be  immaterial. 

(z)  Lloyd  r.  Lloycl.  L.  R.  2  Eq.  722. 

(ri)  Re'Aniherst's  Trusts,  L.  R.  13  Eq.  404  ("part  from").  But  a  mere  declaration  of  in- 
solvency, thouffh  voluntarv,  is  no  more  a  forfeiture  than  any  other  act  of  bankruptcy.  Graham 
V.  Lee,  23  Beav.  388.] 

(i)  1  R.  &  My.  364.  [So  in  Seymour  v.  Lucas,  1  Dr.  &  Sm.  177,  though  the  words  were 
"thereafter  become  bankrupt;"  Trappes  ».  Meredith,  L.  R.  7  Ch.  248,  reversing  10  Eq.  604.] 
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the  future  propert3'  generallj'  of  a  discharged  prisoner  (c),  the  V.-C.  held 
that  the  insolvency  operated  as  a  forfeitiu'e  of  the  legatee's  life-interest 
in  tlie  stock ;  and  his  decree  was  affirmed  113'  Lord  Lyndliurst,  who 
thought  that,  as  the  dividends  were  subject,  at  the  discretion  of  the 
creditors,  to  be  cliarged  with  the  payment  of  their  debts,  the  in- 
terest was  forfeited  under  the  words  carrying  *  over  the  bequest  *36 
in  the  event  of  its  being  or  becoming  in  any  manner  applicable 
to  or  for  any  other  purpose  than  for  the  maintenance  of  tlie  legatee. 

[So,  in  Manning  v.  Chambers  (/c) ,  where  the  income  of  property  was 
given  to  one  for  life  or  ''  until  he  shall  become  bankrupt"  or  assign  his 
interest,  and  after  his  death  or  upon  his  becoming  bankrupt  or  assign- 
ing, over,  and  the  legatee  was  already'  a  bankrupt  at  the  date  of  the 
instrument,  the  gift  over  took  effect  immediately'. 

The  words  of  futurity-,  in  these  cases,  are  not  permitted  to  operate  so 
as  to  defeat  what  upon  the  will  itself  appears  to  be  the  manifest  inten- 
tion, uam3ly,  that  the  gift  shall  be  a  personal  benefit  to  the  legatee,  and 
shall  not  become  payable  (through  him)  to  any  other  person  (/) . 

Conversely  if  the  status  or  act  of  the  legatee  still  leaves  him  in 
the  personal  enjoyment  of  the  gift,  there  is  no  forfeiture,  no  forfeiture 
Therefore  if,  after  having  become  bankrupt,  the  legatee,  be-  '^;^^''^^°'ij  ?"y 
fore  the  first  paj-ment  of  income  falls  due,  procures  an  annul-  due,  tlie 
ment  of  his  bankruptcy,  forfeiture  is  avoided  («i) .    So,  where  ig^annuUeT- 
a  fund  was  given  to  one  for  life,  and  afterwards  to  A.,  with 
a  clause  of  forfeiture  in  case  A.  should  in  the  lifetime'  of  the  brance  is 
tenant  for  life  become  bankrupt,  or  do  anything  wliich  would  P^'tl  off. 
vest  the  fund  in  an^- other  person  ;  A.  mortgaged  his  reversion,  but  hav- 
ing paid  off  the  mortgage  before  the  death  of  the  tenant  for  life,  he  was 
held  not  to  have  forfeited  his  interest  (»). 

But  in  Cox  V.  Fonblanque  (0) ,  it  was  held  that  this  principle  was  not 
applicable  where  the  condition  of  solvenc3'  was  precedent. 
In  that  case,  a  testator  directed  his  executors  to  invest  so  where  sol- 
much  of  his  residuary  estate  as  would  produce  lOOZ.  a  year,  '*'«""' '»» 

■^  ^  '■  J         ^    conaition 

and  to  pa^-  the  same  to  A.  (if  not  at  the  testator's  death  an  precedent, 
uncertificated  bankrupt  or  otherwise  disentitled  to  receive  and  *"' ' 
enj03-  the  same)  during  his  life,  or  until  he  should  become  bankrupt  or 
assign  the  annuitj',  or  do  or  suffer  something  wherebj-  the  same  would 
become  pa^-able  to  some  other  person ;  and  after  the  determination  of 

(c)  The  insolvent  had  also  executed  to  the  provisional  assi^ee  a  warrant  of  attnrne}',  as 
required  by  the  act;  but  tiiis  fact,  though  very  prominently  set  forth  in  the  Master's  report, 
seems  not  to  have  been  material,  since  property  of  this  nature  could  not,  in  the  then  state  of 
the  law,  be  seized  under  any  execution  which  could  have  been  obtained  by  virtue  of  such 
warrant  of  attornev. 

[(k)  1  DeG.  &  S.  282.     See  an  analogous  case,  Re  Williams,  12  Beav.  317. 

(0  See  per  Lord  Hatherley,  L.  R.  7  Ch.  252;  per  Jessel,  M.  R.,  12  Ch.  D.  159. 

(m)  White  v.  Chittv,  !>  R.  1  Eq.  372;  Llovd  v.  Llovd,  L.  R.  2  Eq.  722;  Trappes  v  Mere- 
dith, L.  R  9  Kq.  229;'  Re  Parnham's  Trusts,  46  L.  J.  Ch.  80;  Ancona  v.  Waddell,  10  Ch.  D. 
157  (though  the  annulment  was  not  formally  completed  till  long  after).  It  is  otherwise  if  any 
payment  has  fallen  due.     Re  Parnham's  Trusts,  L.  R.  13  Eq.  413;  41  L.  J.  Ch.  292. 

(n)  Samuel  v.  Samuel,  12  Oh.  D.  152.  (o)  L.  E.  6  Eq.  482. 
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that  trust,  or  in  the  event  of  its  failure,  then,  after  the  testator's  death, 
to  sink  into  the  residue.  A.  was  an  uncertificated  bankrupt  at 
*37  the  testator's  death ;  but  within  six  months  *  afterwards  the  bank- 
ruptcy was  annulled.  It  was  held  by  Lord  Romill3',  M.  R.,  that 
the  gift  nevertheless  failed.  "  The  gift  was  only  made  (he  said)  pro- 
vided the  donee  was  not  a  bankrupt ;  that  was  a  condition  precedent  an- 
nexed to  the  gift ;  he  was  a  bankrupt,  he  did  not  fulfil  the  condition, 
consequently  there  was  no  gift.  The  cases  cited  (/>)  do  not  appear  to 
me  to  have  any  application  to  this  case ;  those  were  cases  of  conditions 
subsequent,  in  which  the  annulment  of  the  bankruptcj'  prevented  the 
effect  of  the  condition,  but  here  no  subsequent  annulment  could  prevent 
him  from  having  been  a  bankrupt  at  the  testator's  death." 

But  was  not  the  true  question  here  precisely  the  same  as  in  the  pre- 
vious cases,  viz.  was  the  donee  bankrupt  within  the  meaning  of  the 
condition  ?  and  must  not  the  meaning  be  the  same  whether  the  condi- 
— Where  the  tiou  is  precedent  or  subsequent?  The  case  is  different  where 
prohibited       ^{jg  prohibited  act  is  not  in  its  nature  such  as  to  deprive  the 

act  would  not  ^  ^ 

denude  the  legatee  of  the  personal  enjoyment  of  the  legacy,  e.  g.  a  com- 
legatee.  position  with  creditors.     Here   personal  enjo3ment  is  not 

made  the  criterion.  If,  therefore,  the  legatee  compounds,  though  with- 
out touching  the  bequeathed  interest,  the  forfeiture  takes  effect  {q). 

Where  "  insolvency"  is  made  a  cause  of  forfeiture,  it  is  not  generally 
"Insolvency"  necessary  that  the  legatee  should  have  taken  the  benefit  of 
bilky\o"pay  ^'^J'  ^"^  '^^r  the  relief  of  insolvent  debtors.  It  is  enough  that 
in  full.  he  is  unable  to  pay  his  debts  in  full  (r) . 

Lord  Eldon  is  sometimes  supposed  to  have  intended  in  Brandon  v. 
As  to  validity  Robinson  (s)  to  lay  it  down  that  a  limitation  over  to  some 
of  condition    third  person  is  in  all  eases  essential  to  the  validity  of  a  con- 

determining  '  -' 

legatee's  in-    dition  makmg  a  hfe-interest  to  cease  on  bankruptcy.   His  re- 

there'irno'^    marks,  however,  are  not  be  taken  as  going  to  that  extent  (t)  ; 

gift  over.        and  Dommett  v.  Bedford  (u) ,  and  Joel  v.  Mills  (a;),  in  which 

the  life-interest  was  held  to  cease  upon  the  proviso  for  cesser  without 

any  gift  over,  are  direct  authorities  to  the  contrar3'.3 

Unalienable  An  attempt  to  vest  in  a  person  an  interest  which 

trust  for  #33     shall  adhere  *  to  him,  in  spite  of  his  own  voluntary 

maintenance  *  •' 

not  per-  acts  of  alienation,  is  no  less  nugatory  and  unavailing 

mitted;  ^^^^  jg^  ^^  have  seen,  the  endeavor  to  create  an  interest 

( p)  White  V.  Chitty,  Lloyd  v.  Lloyd,  supra. 

(})  Sharp  V.  Cosseiat,  20  Beav.  470.  A  colonial  bankruptcy  is  within  the  term  "bank- 
ruptcy." Townsend  v.  Early,  34  Beav.  23;  Re  Aylwin's  Trusts,  L.  R.  IC  Eq.  590.  But  in 
Montefiore  ».  Enthoven,  L.  R.  5  Eq.  35,  it  was  held  by  Malins,  V.-C,  upon  the  context,  that 
executing  an  inspection  deed  under  the  Bankrupt  Act,  1861,  not  assigning  any  property,  was 
not  within  a  clause  prohibiting  "taking  the  benefit  of  an  act  for  the  relief  of  insolvent 
debtoi-s."    Cf.  Billson  v.  Crofts,  L.  R.  15  Eq.  314. 

(?•)  De  Tastet  v.  Tavernier.  1  Kee.  161 ;  Re  Muggeridge's  Trusts,  .Toh.  625 ;  Freeman  t>. 
Bowen,  35  Beav.  17.  The  legatee  is  estopped  by  a  recital  of  such  inability  contained  in  a 
composition  deed  executed  by  him.     Billson  ».  Crofts,  L.  R.  15  Kq.  314. 

(s)  18  Ves.,  see  p.  435 :  and  see  per  Wood.  V.-C,  Stroud  ».  Norman,  Kay,  330. 

(0  See  per  Turner,  V.-C,  Rochford  v.  Hackman,  9  Hare,  481,  482. 

(a)  6  T.  K.  684.  (x)  3  K.  &  J.  458. 
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which  shall  be  unaffected  by  bankruptcy  or  insolvency,  as  the  law  of 
England  does  not  (like  that  of  Scotland)  admit  of  the  creation  of  per- 
sonal inalienable  trusts,  for  the  purpose  of  maintenance,  or 

6XC6t)t  in 

otherwise,  except  in  the  case  of  women  under  coverture,  who  case  of  a  mar- 
it  is  well  known  may  be  restrained  from  anticipation.  [And  "^^'l^^^an; 
where  a  life  annuity  was  given  payable  by  trustees  half-yearly,  with  a 
gift  over  on  the  death  of  the  annuitant  of  so  much  "  as  should  remain 
unapplied  as  aforesaid,"  the  gift  over  was  held  void  on  the  same  prin- 
ciple as  a  gift  over,  after  an  absolute  bequest,  in  case  the  legatee  has 
not  disposed  of  the  legacy  (y).] 

And  a  restriction  on  the  aliening  power  of  an  unmarried  woman  is  no 
less  inoperative  than  a  similar  restraint  on  the  jus  disponendi  but  not  ex- 
of  a  man.     This  was  distinctly  admitted  in  Barton  v.  Bris-  cepting  the 

..,  .  ij-ii  case  of  an  un- 

coe  (z),  where  a  sum  of  money  was  vested  in  trustees,  upon  married 
trust  to  pay  the  annual  produce  to  such  persons-  as  A.  (a  feme  woman. 
coverte)  should,  notwithstanding  her  coverture,  appoint,  but  not  so  as 
to  deprive  herself  of  the  benefit  thereof  hy  sale,  mortgage,  charge,  or 
otherwise,  in  the  way  of  anticipation  ;  and  in  default  of  such  direction, 
into  her  own  proper  hands,  for  her  separate  use,  exclasively  of  B.  her 
husband ;  and  after  her  decease,  upon  trust  to  transfer  the  fund  as  A. 
by  will  should  appoint,  and  in  default  of  such  appointment  to  M. ,  the 
only  child  of  A.  A.  survived  her  husband,  and  now  with  M.  filed  a  bill 
to  obtain  a  transfer  of  the  fund,  which  Sir  T.  Plumer,  M.  R.,  decreed, 
on  the  ground  that  the  restriction  was  confined  to  coverture,  and  that 
when  a  married  woman  becomes  discoverte,  she  has  the  same  power  of 
disposition  over  her  property  as  other  persons. 

As  the  restriction  was  evidently  confined  to  the  existing  coverture, 
the  case  cannot  be  considered  as  an  authority  on  the  general  p       , 
question,  concerning  which,  however,  there  is  no  doubt  either  Barton  ». 
upon  authority  or  principle.  Bnscoe. 

Thus,  in  Jones  v.  Salter  (a),  where  the  income  of  a  money  fund  was 
bequeathed  in  trust  for  A.,  the  wife  of  B.,  for  her  life,  for  inalienable 
her  separate  use,  so  that  the  same  should  not  be  subject  to  trust  for  un- 
the  debts,  dues,  or  demands,  and  should  be  free  from  the  woman  not 
control  or  interference  of  B.,  or  of  any  other  husband  or  *''""^^i'^'^- 
husbands,  with  whom  she  might  at  any  time  thereafter  intermarry,  and 
without  any  power  to   charge,   incumber,  anticipate  or  assign  the 
growing  *  payments  thereof;  and  after  her  decease,  in  trust  for       *39 
other  persons.    B.,  the  husband,  died,  and  A.,  the  widow,  and  the 
ulterior  cestuis  que  trust,  petitioned  for  a  transfer  of  the  fund.     Sir  "W. 
Grant,  M.  R.,  after  some  consideration,  made  the  order. 

So  in  Woodmeston  v.  Walker  (6),  part  of  a  residue  was  to  be  laid 
out  in  the  purchase  of  a  life  annuit}'  for  A.,  for  her  separate  use,  and 
independent  of  any  husband  she  might  happen  to  marry,  with  a  direc- 

M  Re  Sanderson,  3  Jur.  N.  S.  809.]  (z)  Jao.  603. 

(a)  2  K.  &  My.  208.  (6)  2  B.  &  My.  197. 
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tion  that  her  receipts,  notwithstanding  her  coverture,  should  be  good  and 
sufficient  discharges  for  the  same,  and  to  be  for  her  personal  benefit  and 
maintenance,  and  without  power  for  her  to  assign  or  sell  the  same  by  way 
of  anticipation,  or  otherwise,  A.  was  a  widow  at  the  date  of  the  will, 
and  not  having  married  again,  applied  for  payment  of  the  fund.  Sir  J. 
Leach,  M.  R.,  held  that  A.  was  not  entitled  to  the  absolute  interest, 
inasmuch  as  the  gift  was  subject  to  the  contingency  of  a  future  marriage, 
when  the  restriction  would  be  operative.  He  observed,  that  at  law  a 
wife  could  have  no  separate  estate,  and  it  was  only  by  the  principles  of 
a  Court  of  Equity  that  such  an  estate  was  permitted  for  protection 
against  the  legal  rights  of  the  husband  ;  that  to  give  full  effect  to  such 
protection,  equity  permitted  a  restraint  upon  the  power  of  disposition, 
which  would  be  invalid  in  any  other  case ;  and  he  could  not  satisfy 
himself  that  there  was  any  substantive  distinction  between  a  present 
covertilre  and  a  future  coverture.  It  was  a  familiar  case  (he  added), 
that  where  the  interest  of  a  legacy  was  given  to  an  unmarried  female  ■ 
for  life,  to  her  separate  use  in  case  of  coverture,  and  the  power  of  sale 
or  anticipation  was  restrained,  then  in  case  of  a  future  marriage,  and  a 
sale  or  anticipation  of  the  interest  during  the  coverture,  the  court  held 
that  sale  or  anticipation  void,  although  by  the  terms  of  the  will  the  life- 
interest  of  the  legatee  was  not  limited  over  upon  that  event  (c).  The 
decree  was  reversed  by  Lord  Brougham,  C,  on  the  authority  of  Barton 
V.  Briscoe.  After  laying  down  the  doctrine,  that  equitj'  allows  a  re- 
striction to  be  Imposed  on  the  dominion  over  separate  estate,  as  a  tiling 
of  its  own  creation,  the  better  to  secure  it  for  the  benefit  of  the  object, 
he  observed,  that  the  operation  of  the  clause  against  anticipation,  where 
there  was  no  limitation  over,  rested  entirely  on  its  connection  with  the 
coverture,  and  on  its  being  applied  to  a  species  of  interest  which 
*40  was  itself  the  creature  of  equity ;  that  the  *  presexit  was  not  a 
,  case  where  there  was  a  coverture,  but  a  possibilitj'  only  of 
coverture;  and  it  would  be  going  farther  than  the  authorities  warranted, 
and  be  violating  legal  principle,  to  give  effect  to  an  intention  of  creating 
an  inalienable  estate  in  a  chattel  interest,  conveyed  to  the  separate  use 
of  a,  feme  sole  (which  estate,  till  her  marriage,  or  after  the/ husband's 
decease,  she  might  otherwise  deal  with  at  discretion),  simply  because, 
at  some  after  period,  she  might  possibly  contract  a  marriage.  It  was 
said  (he  continued),  that  tlie  woman  might  have  the  property  at  her  own 
disposal  till  she  married,  and  that  when  that  event  happened,  a  sort  of 
postponed  fetter  might  attach,  which  would  fall  off  upon  her  husband's 
death,  and  be  again  imposed  should  she  contract  a  second  marriage. 
That,  he  observed,  would  be  a  strange  and  anomalous  species  of  estate  ; 
nor  was  it  very  easy  to  conceive  bj'  what  process  or  contrivance  it  could 
be  effectually  created,  unless,  perhaps,  bj'  annexing  to  tlie  gift  a  limita- 

(c),TlieRe  passages  in  the  jndpnnent  of  the  M.  R.  contain  a  clear  statement  of  the  doctrine, 
as  then  undcvstood  in  the  profession ;  but  as,  in  the  case  before  the  court,  the  cestui  que  triist 
was  discoverte,  the  observations  are  inapplicable. 
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tion  over  to  trustees,  to  preserve  it  for  the  woman  during  the  successive 
covertures. 

It  will  be  perceived  that  both  the  M.  R.  and  the  L.  C.  touched  upon 
a  point,  which  though  not  raised  by  the  case  before  the  court  „       , 

,    *  '  *=■  ''  liomaiks  on 

is  of  great  and  general  importance,  and  was  afterwards  the  Wnodmestun 
subject  of  much  discussion,  namel3',  whether  a  restriction  on  "'  ^  ^'"' 
alienation,  extending  generally'  to  future  coverture,  is  valid.  Formerly 
this  point  was  not  supposed  to  admit  of  doubt.  It  was  considered  tliat 
a  trust  restricting  anticipation  during  future  coverture  might,  like  a  trust 
for  future  separate  use,  be  created,  without  violating  the  principle  which 
denies  effect  to  inconsistent  and  repugnant  qualifications,  as  no  attempt 
is  made  to  restrain  the  aliening  power  of  the  object  of  the  trust,  until 
she  enters  into  that  state  to  which  tiie  restriction  is  adapted.  It  was 
supposed,  therefore,  that  if  no  act  was  done  by  the  cestui  que  trust, 
while  sole,  to  emancipate  herself  from  the  restriction,  the  coverture, 
whfen  it  supervened,  had  tlie  effect  of  fastening  such  restriction  on  her, 
in  the  same  manner  as  if  it  liad  existed  at  the  time  of  its  original  imposi- 
tion. To  the  surprise  of  the  profession,  however,  a  restric-  contj-nversv 
,  tion  on  alienation  applied  to  future  coverture,  was  pronounced  as  to  trust  for 
by  Sir  L.  Shadwell  to  be  invalid  in  Newton  v.  Reid  {d),  and  alienable  "use 
Brown  v.  Pocock  (e),  though  without  much   consideration.  >lui-iiig  future 

covGrturc. 

Lord  Brougham,  too,  in  Woodmeston  v.  Walker,  expressed 
(as  we  have-  seen)  his  strong  doubt  of  the  capacity  of  a  testator  or 
settlor  to  create  a  fetter  on  alienation  which  should  attach 
during  *  future  coverture,  and  from  time  to  time  fall  off,  when  *41 
such  coverture  determines.  But  it  may  be  asked,  is  not  a  trust 
for  separate  use  during  future  coverture  (the  validity'  of  wliieh  neither 
he  nor  the  V.-C.  attempted  to  impeach  (/)) ,  obnoxious  to  the  same  line 
of  reasoning?  It  comes  into  operation  on  each  successive  coverture, 
and  expires  at  its  determination,  and  what  principle  of  law  forbids  the 
creation  of  a  prospective  restriction  on  alienation  in  the  same  manner? 
Both  the  trust  for  separate*  use,  and  the  fetter  on  alienation,  are  cer- 
tainly not  applicable  to  tlie  actual  condition  of  the  cestui  qui  trust,  while 
sole  ;  but  no  attempt  is  made  to  apply  them  to  such  condition  ;  they  are 
only  to  arise  on  a  change  of  circumstances,  to  which  they  are  adapted, 
and  in  which,  tlierefore,  the  supposed  incongruity  does  not  exist. 
Separate  property  is  the  creature  of  equity,  and  according  to  Lord 
Eldon's  reasoning  in  Brandon  v.  Robinson  (jf),  as  equity  conferred,the 
power  of  alienation  as  an  incident  to  the  trust  for  separate  use,  why 
should  it  not  modify  the  power  as  convenience  or  the  exigency  of  the 
case  requires  ? 

{d)  4  Sim.  160.  _  (e)  5  Sim.  663. 

{/)  Even  trusts  for  separate  use  during  future  coverture  seemed  exposed  at  one  time  to 
some  peril  by  the  often  cited  doctrine  in  Massey  v.  Parker,  2  My.  &  K.  274;  but  the  appre- 
hensions on  "tills  subject  had  considerably  abated.  e\-en  before  the  cases  of  Tullett  v.  Arm- 
strong, and  Scarborough  v.  Borman,  post,  had  established  beyond  controversy  the  validity  of 
restrictions  on  alienation  extending  to  future  coverture.  Davies  v.  Thornycroft,  6  Sim.  420; 
Johnson  o.  Johnson,  1  Kee.  648.  (y)  Ante,  27. 
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Happily,  the  subsequent  eases  of  Tullett  v.  Armstrong  (h),  and  Scar- 
borough V.  Bormaa  (i) ,  have  established  beyond  dispute  the  validity  of 
a  trust  for  the  separate  unalienable  use  of  a  wornan  during  future  cov- 
erture. In  each  of  those  cases  Lord  Langdale,  M.  R.,  and  on  appeal, 
Validity  of  Lord  Cottenham,  held  a  trust  of  this  nature  to  be  valid, 
trust  for  sep-  "  After  the  most  anxious  consideration,"  said  the  L.  C,  in 
aSnaMe  use  concluding  an  elaborate  judgment  in  the  former  case,  "  I 
during  future  have  come  to  the  conclusion  that  the  jurisdiction  which  this 
finally  estab-  court  has  assumed  in  similar  cases  justifies  it  in  extending 
lished.  jt  to  the.pj-otection  of  the  separate  estate,  with  its  qualifica- 

tion and  restrictions  attached  to  it  throughout  a  subsequent  coverture ; 
and  resting  such  jurisdiction  upon  the  broadest  foundation,  and  that  the 
interests  of  society  require  that  this  should  be  done.  When  this  court 
first  established  the  separate  estate  it  violated  the  laws  of  property  as 
between  husband  and  wife  ;  but  it  was  thought  beneficial,  and  it  pre- 
vailed. It  being  once  settled  that  a  wife  might  enjoy  separate 
*42  estate  as  *  a  feme  sole,  the  laws  of  property  attached  to  this  new 
estate  ;  and  it  was  found,  as  part  of  such  law,  that  the  power  of 
alienation  belonged  to  the  wife,  and  was  destructive  of  the  security  in- 
tended for  it.  Equity  again  interfered,  and  by  another  violation  of 
the  laws  of  property  supported  the  validity  of  the  proliibition  against 
alienation"  (k). 

Life-estate  ^^^  ,  although  a  life-interest  cannot  be  made  to  adhere  to 

may  be  made  any  person  (except  a  married  woman)  in  spite  of  his  own 
voluntary  voluntary  acts  of  alienation,  j'et  as  it  may  be  made  to  cease 
aheuation.  q^  bankruptcy  or  insolvency,  so  of  coui-se  it  may  be  deter- 
mined on  voluntary  alienation  (J). 

(h)  1  Beav.  1,  i  Mv.  &  Cr.  390.  and  Sweet's  Cases  on  Separate  Estate,  28. 

(i)  1  Beav.  34,  4  My.  &  Cr.  378. 

[(4)  As  to  whether  a  trust  for  separate  use  is  intended  to  apply  to  all  future  covertures,  or 
only  to  an  existing  or  contemplated  coverture,  see  Beable  v.  Dodd,  1  T.  R.  193 ;  Ke  GaSee, 
1  Mao.  &  G.  541,  and  the  cases  there  cited.     Hawkes  v.  Hubback,  L.  R.  11  Eq.  5. 

(I)  Lewes  v.  Lewes,  6  Sim.  304;  Carter  v.  Carter,  3  K.  &  J.  618.]  Questions  frequently 
arise  as  to  the  effect  of  particular  acts  in  occasioning  forfeiture  under  clauses  of  this  descrip- 
tion. Where  an  annuity  was  to  cease  if  the  annuitant  should  do.  any  act  with  a  view  to 
assign,  charge,  incumber,  or  anticipate,  it  was  held  to  be  forfeited  by  his  giving  an  unstamped 
memorandum  charging  the  annuity  with  an  annuity  which  he  had  contracted  to  grant. 
Stephens  v.  James,  4  Sim.  499. 

[But  mere  negotiation  for  an  assignment  is  no  breach,  Jones  v.  Wyse,  2  Kee.  285;  and  an 
attempt  to  alien  (where  "attempts"  are  prohibited)  must  be  such  an  act  as  but  for  the  pro- 
hibition would  be  an  alienation,  Graham  v.  Lee,  23  Beav.  391.  A  power  of  attorney  given  to 
a  creditor  to  receive  dividends  is  irrevocable,  and  is  therefore  a  clear  violation  of  a  clause 
against  incumbering  them,  Wilkinson  v.  Wilkinson,  3  Sw.  515;  unless  arrears  then  due  cover 
the  debt.  Cox  v.  Beckett,  35  Beav.  48.  So  is  an  authority  by  agreement  with  the  creditor 
given  to  trustees  to  pay  dividends  to  the  creditor,  Oldham  v.  Oldham,  L.  R.  3  Eq.  404 ;  and 
so  held  notwithstanding  an  arrangement  between  debtor  and  creditor  that  the  authority 
should  be  binding  in  honor  only,  this  being  considered  a  mere  contrivance  to  evade  the  condi- 
tion, ib.  In  Craven  v.  Brady,  'L.  R.  4  Eq.  209,  4  Ch.  296,  marriage  was  held  an  act  whereby 
a  woman  was  deprived  of  "the  right  to  receive  or  the  control  over"  rents  of  real  estate. 
But  in  Bonfield  v.  Hassell,  32  Beav.  217,  a  personal  annuity  to  a  woman  with  a  clause  prohib- 
iting any  act  whereby  it  might  "  vest  or  become  liable  to  vest "  in  any  other  person,  was  held 
not  forfeited  by  marriage. 

By  deed  one  may  settle  even  his  own  property  on  himself  for  life,  with  an  effectual  proviso 
for  cesser  on  voluntary  alienation.  Brooke  v.  Pearson,  27  Beav.  181 ;  Knight  v.  Browne, 
30  L.  J.Ch.  649. 
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[But  where  a  sum  of  money  is  giv^n  to  be  invested  in  the  purchase, 
in  the  names  of  trustees,  of  an  annuity  for  the  life,  and  for  the  ^  ,    ,., 
benefit,  of  A.,  it  has  been  doubted  whether  a  gift  over  on  annuitj',  to 
alienation  or  bankruptcy  is  valid  ;  on  the  ground  that,  apart  wlth"gross^^ 
from  the  gift  over,  it  is  an- absolute  interest  in  A.,  and  that  sum,  bo  so 
the  gift  over  is  consequently  repugnant.     Now,  in  form,  and 
so  far  as  the  testator's  intention  is  concerned,  the  gift  of  a  sum ^  to  pur- 
chase an  annuity  for  A.  is  not  an  absolute  gift  to  him  of  the  sum ;  but 
the  conclusion  that  A.  is  absolutely  entitled  to  the  sum  is  arrived  at  in 
this  waj-.     The  trust  to  purchase  is  first  taken  to  have  been  actually 
executed  (for  it  is  a  perfectly  lawful  trust) ,  and  seeing  from  that 
point  of  view  that  A.  may  *  immediately  sell  the  annuity,  the      *43 
court  dispenses  with  the  actual  purchase,  and  holds  that  A.  is, 
entitled  to  immediate  payment  of  the  sum.    But  where  the  annuity  when 
purchased  is  to  be  subject  to  a  gift  over,  the  same  point  of  view  does 
not  necessarily  present  the  same  conclusion.     The  case  would  then 
seem  to  be  the  same  as  if  the  testator,  being  possessed  of  an  annuity 
pur  autre  vie,  had  bequeathed  it  in  trust  for  the  cestui  que  vie,  with  a 
gift  over  in  case  of  alienation. 

The  question  was  raised  in  Hatton  v.  May  (w),  and  it  was  held 
by  Sir  R.  Malins,  V.-C,  that  the  gift  over  on  alienation  Hatton  n. 
was  good.  And  Sir  R.  Kindersley,  V.-C,  appears  to  have  ^^i'- 
been  of  the  same  opinion :  for  in  Day  v.  Day  (n)  where,  Day  v.  Day. 
after  a  life-estate  in  the  whole,  the  trust  of  one  share  of  residue  was  to 
purchase  a  government  annuity  for  the  life  of  C,  and  to  pay  the  same 
to  him  as  it  became  due  and  not  by  anticipation ;  but  if  C.  should 
either  before  or  after  the  testator's  death  become  bankrupt  or  incumber 
the  annuity,  then  over ;  C.  died  in  the  lifetime  of  the  tenant  for  life 
without  having  incumbered  or  become  bankrupt,  so  that  the  exact  point 
did  not  arise  ;  biit  in  dealing  with  the  question  whether  or  not  C.'s  rep- 
resentatives were  entitled  to  the  share,  the  V.-C.  had  to  consider  the 
effect,  as  a  matter  of  construction,  of  the  gift  over ;  and  he  distinguished 
between  the  restraint  on  anticipation,  which  (he  said)  apart  from  the 
gift  over,  would  have  been  void  in  law,  and  the  gift  over,  which  he 
treated  as  an  effectual  provision,  without  a  hint  that  he  thought  it  open 
to  any  objection  in  point  of  law. 

But  if  the  testator  directs  the  annuity  to  be  purchased  in  the  narhe  of 
the  annuitant,  here,  the  purchase  would  no  sooner  be  njade,  than  all 
control  over  the  annuity  would  be  gone,  as  completely  as  if  the  will  had 
contained  no  gift  over :  the  annuitant  therefore  is  entitled  to  immediate 
payment  of  the  value  (o).]  i 

(m)  3  Ch.  D.  148.  See  also  Power  v.  Hayne,  L.  E.  8  Eg.  262,  the  conflict  between  which 
and  Day  v.  Day,  infra,  is  upon  another  point  (vide  ante,  Vol.  I.,  p.  397),  and  not,  it  is  sub- 
mitted, on  the  point  here  dealt  with. 

(«)  22  L.  J.  Ch.  878, 17  Jur.  586 ;  also,  but  too  shortly  reported,  1  Drew.  569. 

(o)  Hunt-Foulston  v.  Furber,  3  Ch.  D.  285.] 
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Conditions  in      HI.   It  is  now  proposed  to  treat  of  conditions  in  restraint 

rpstmnt"  ht  x       x 

marriage.  of  marriage.  The  numerous  and  refined  distinctions  on  this 
Distinction  in  subject,  however,  do  not  apply  to  devises  of,  or  pecuniary 
amf^-ieisonai  charges  upon,  real  estate  {p),  but  are  confined  exclusively 
estate.  to  personal  legacies  [and  money  arising  from  the  sale  of 

*44       lands  (9)]  ;  and,  *  with  regard  to  the  latter,  they  owe  their  in- 
troduction to  the  ecclesiastical  courts,  who,  in  the  exercise  of  the 
jurisdiction  [they  once  possessed]  over  personal   legacies,  it  is  well 
known,  borrowed  manj'  of  their  rules  from  the  civil  law. 

By  this  law,  all  conditions  in  wills  restraining  marriage,  whether 
Rnle  of  the  precedent  or  subsequent,  whether  there  was  anj'  gift  over  or 
civil  law.  j^q(;^  j^j^(J  however  qualified,  were  absolutely  void  (p)  ;  and 
marriage  simply  was  a  suflScient  compliance  with  a  condition  requiring 
marriage  with  consent,  or  with  a  particular  individual,  or  under  anj'  other 
restrictive  circumstances  (q)  ;  but  this  doctrine  did  not  apply  to  widows. 

Our  courts,  however,  [while  they  equally  deny  validity  to  conditions 
™,  ,  in  general  restraint  of  marriage,  though  accompanied  by  a 

valid  re-  gift  over  (r),  yet]  have  not  adopted  the  rule  of  the  civil  law 
marriage  by  ^^  ^*®  unqualified  extent,  but  have  subjected  it  to  various 
the  law  of  modifications.  "  By  the  law  of  > England,"  saj'S  an  eminent, 
'ngan  .  judge,  "an  injunction  to  ask  consent  is  lawful,  as  not  re- 
straining marriage  generally  (s).^  A  condition  that  a  widow  shall  not 
marry,  is  not  unlawful  (<)."    An  annuity  during  widowhood  («),  a  con- 

(21)  Eeves  v.  Heine,  5  Vin.  Ab.  343,  pi.  41;  Hervey  ».  Aston,  1  Atk.  301;  Revnish  t». 
Martin,  3  Atk.  330. 

[(y)  Bellairs  i;.  Bellairs,  L.  R.  18  Eq.  510,  518,  per  Jessel,  M.  R.  The  case  was  one  of  a 
mixed  fiinri,  and  was  held  governed  bv  the  rule  respecting  peisonaltv.] 

(p)  Godolph.  Orph.  Leg.  p.  1,  c.  15.  (?)  lb.  p.  3',  c.  17. 

[()!)  Morlev  o.  Ktnnoldson,  2  Hare,  570;  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255;  Bellairs  v.  Bel- 
lairs, L..R.  IS'Eq.  510] 

(s)  Sutton  ».  .Jewks,  2  Ch.  Rep.  95;  Creagh  v.  Wilson,  2  Vern.  573;  Ashton  v.  Ashton, 
Pre.  Ch.  226:  Chauncev  v.  Grayrton,  2  Atk.  616;  Hemmiiigs  v.  Munckley,  1  B.  C.  C.  303; 
Dashwood  e.  Bulkelev.'lO  Ves.  230. 

«)  Barton  v.  Barton,  2  Vern.  308;  [Lloyd  v.  Lloyd.  2  Sim.  N.  S.  255;  whether  the  bequest 
be  by  the  husband  or  another,  Newton  v.  Marsden,  2  J.  &  H.  356.] 

(m)  Jordan  v.  Holkham,  Amb.  209. 

1  Collier  v.  Slaughter,  20  Ala.  263.  Penn.  St.  100,  104;  Commonwealth  v.  Stauf- 
'■^  Conditions  imposed  by  a  testator  in  a  fer,  10  Barr,  350.  In  gifts  of  legacies,  how- 
gift  of  realty  in  restraint  of  marriage  on  the  ever,  the  condition  would  be  held  'void  by 
part  of  his  widow  are,  by  the  general  current  those  courts  which  have  followed  the  doo- 
of  authority,  valid .  Duddy  v.  Gresham,  2  L.  R.  trines  of  the  English  Ecclesiastical  Court.  lb. 
Ir.  442,  464;  Commonwealth  v.  Stauffer,  10  See  Jones  v.  Jones,  intra;  Marples  v.  Bain- 
Barr,  350;  Cornell  v.  Lovett,  35  Penn.  St.  bridge,  1  Madd.  5!)0:  Duddv  v.  Gresliam, 
100.  See  Liiigait  v.  Ripley,  19  Ohio  St.  24;  2.L."R.  Ir.  442,  465;  Bannerman  v.  Weaver, 
Clark  V.  Tennison,  33  Md.  85;  Duncan  v.  8  Md.  517;  (jough  v.  Manning,  26  Md. 
Philips,  3  Head,  415;  Hughes  i>.  Boyd,  2  347,  362;  Waters  v.  Tazewell,  9  Md.  292. 
Sneed,  512;  Vaughan  v.  Lovejoy,  34  Ala.  This  is  the  !«  (eivocem  doctrine  of  the  judges 
437;  Snider  v.  Newsom,  24  Ga.  139;  Chapin  who  "  have  never  felt  very  sure  of  the  ground 
V.  Marvin,  12  Wend.  538;  Scott  v.  Tyler,  upon  which  they  were  treading."  Dick.son's 
2  Brown,  Cli.  487;  Phillips  v.  Medbury,  Trust,  1  Sim.  Kf.  S.  37,  Lord  Crartwortli ;  Sel- 
7  Conn.  568;  Pringle  v.  Dunkley,  14  Smedes  den  v.  Keen,  27  Gratt.  576,  581.  See  infra, 
&  M.  16;  Dumey  ».  Schoeffler,  24  Mo.  170,  p.  45.  In  such  cases  a  gift  during  widow- 
177;  Allen  V.  Jackson,  L.  R.  1  Ch.  I).  399.  hood  becomes  a  gift  for  life.  Bannerman  r. 
And  the  same  rule  applies  to  the  second  Weaver,  supra.  The  better  opinion  appears 
marriage  of  a  man  as  to  that  of  a  woman,  to  be  that  in  those  states  in  whicli  the  cccle- 
AUen  11.  Jackson,  sijpra.  The  condition  in  siastical  law  has  not  been  adopted,  the  condi- 
such  case  is  probably  good,  though  there  be  tion  even  in  a  gift  of  personaltv  would  be 
no  limitation  over.    Cornell  v.   Lovett,   35  valid.    See  the  reasoning  in  Commonwealth 
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dition  to  marry  or  not.  to  marry  T.,  is  good  (x).     A  condition  prescrib- 

(x)  Jervoise  v.  Duke,  1  Vera.  19.    See  also  Randall  v.  Paj'ne,  1  B.  C.  C.  55,  ante,  3; 
[Davis  V.  Angel,  4  D.  I''.  &  J.  524. 

».  Stauffer,  supra.  In  many  of  the  cases, 
however,  the  condition  has  been  followed  by 
a  gift  over  upon  breacli;  and  this  has  always 
been  held  to  make  the  condition  good ;  a 
distinction,  however,  which  is  criticised  infra. 
As  to  the  law  of  Indiana,  see  Harmon  v. 
BroAvn,  53  Ind.  207;  Mack  v.  Miilcahy, 
47  Ind.  68.  In  regard  to  the  marriage  of 
others  than  the  testator's  widow,  a  condition, 
witiiout  a  gift  over,  should,  it  is  held,  be  lim- 
ited to  the  forbidding  of  marriage  with  a 
particular  person,  or  under  a  certain  age,  or 
without  the  consent  of  certain  persons.  Duddy 
V.  Gresham,  supra;  Maddox  v.  Maddox.  11 
Graft.  804;  Williams  v.  Cowden,  H  Mo.  211; 
Cornell  v.  Lovelt,  supra.  If,  however,  the 
gift  be  made  in  the  form  of  a  limitation  of 
the  estate,  as  where  land  is  devised  to  A. 
"  until  marriage,"  or  to  A.,  "  and  in  the  event 
of  marriage, "  t^ien  over,  the  gift  over  is  by 
the  general  current  of  authority  deemed  good. 
Otis  V  Prince,  10  Grav,  58 1 ;  Parsons  v.  Wins- 
low,  3  Mass.  169;  Selden  v.  Keen,  27  Graft. 
576;  Lloyd  i).  Branton.  3  Meriv.  108;  Mor- 
ley  V.  Kennoldson,  2  Hare,  570;  Harmon  v. 
Brown,  5-3  Ind.  207  {overruling,  on  statutory 
law,  Spurgeon  v.  Scbeible,  43  Ind.  216);  Ran- 
dall I-.  Marble,  60  Me.  310  (case  of  a  deed) ; 
Maddox  «.  Maddox,  11  Graft  804;  Dawson 
V.  Olivcr-Massey,  L.  R.  2  Ch.  D.  753.  A  tes- 
tator may  give  another  as  small  an  estate  as 
he  will,  and  clearly  the  donee  cannot  take  a 
larger  interest,  to  the  detriment  of  the  later 
donee,  in  the  absence  of  evidence  in  the  wijl 
of  any  purpose  in  the  testator  to  enlarge  th~e 
first  gift  in  any  case.  The  courts  cannot  give 
a  devisee  or  legatee  an  estate  wliich  the  tes- 
tator did  not  express  an  intention  to  give; 
and  the  rights  of  the  later  donee  in  such  a 
case  are  to  be  respected  as  much  as  those  of 
the  earlier.  But  the  limitation  over  must  be 
valid,  or  the  prior  taker  will  hold  the  estate 
free  from  it.  Otis  v.  Prince,  supra;  Randall 
V.  Marble,  supra.  And  inasmuch  as  there 
cannot  be  an  hen-  of  a  living  person,  it  was 
held  in  Otis  v.  Prince  that  a  limitation  over 
to  the  "  heirs  "  of  the  donee  upon  his  mar- 
riage, in  the  absence  of  evidence  in  the  will 
to  show  that  the  term  was  not  used  in  its 
technical  sense,  was  void;  and  an  attempt  to 
forfeit  the  donee's  interest  in  his  lifetime  in 
favor  of  his  ''  heirs  "  failed.  In  Randall  v. 
Marble,  which  arose  under  a  grant,  a  broader 
ground  was  taken;  the  court  declaring  that  a 
limitation  over  to  one's  heirs  was  of  no  effect, 
because  the  estate  would  descend  to  the  heirs 
in  case  of  forfeiture  whether  there  was  a  limi- 
tation or  not.  Hence,  forfeiture  to  the  do- 
nor's heirs  was  no  forfeiture.  The  gift  over 
must  be  to  a  stranger.  Compare  Williams  v. 
Cowden,  11  iMo.  211.  And  see  ante,  p.  5, 
n.,  as  to  the  distinction  between  a  condition 
and  a  limitation  in  the  matter  of  forfeiture. 
The  question  may  sometimes  be  difficult  to 
decide  whether  tlie  testator  intended  to  im- 
pose a  general  (and,  therefore,  unlawful)  re- 
straint upon  marriage,  or  merely  to  provide 
for  the  dunes  while  unmarried,  a  provision  to 
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the  latter  effect  being,  of  course,  a  mere  limit 
fixed  upon  the  estate  given.  See  .lones  v. 
Jones,  L.  R.  1  Q.  B.  D.  270,  a  ca.se  in  which 
the  court  considered  that  the  testator  did  not 
intend  to  impose  a  restraint  upon  marriage. 
It  was  also  a:t!irnied  in  this  case  that  tliere 
is  no  authority  for  holding  that  the  validity 
of  a  gift  of  land  may  turn»upon  the  question 
whetiier  tlte  disposition  amounts  to  a  (condi- 
tional) limitation  or  not,  though  the  validity 
of  a  gift  of  personalty  might,  perhaps,  turn 
upon  such  a  question.  And  it  was  said  that 
the  general  doctrine  concerning  gifts  in  re- 
straint of  marriage  liad  been  borrowed  from 
the  ecclesiastical  law'  (Commonwealth  v. 
Stauffer,  10  Barr,  350,  354;  Cornell  v.  Lov- 
ett,  35  Penn.  St.  100,  101,  103),  and  that  the 
consequences  had  sometimes  been  so  incon- 
venient that  the  courts  had  resorted  to 
many  nice  distinctions  between  conditions 
and  limitations  to  escape  the  rule.  Common- 
wealth V.  Stauffer,  supra;  Cornell  v,  Lovett, 
supra.  See  also  Parsons  v,  Winslow,  6  jMass. 
169,  181;  4  Kent,  Com.  127,  doubting  tlie 
soundness  of  a  distinction  based  upon  a  mere 
gift  over  in  such  cases.  It  will  be  observed 
that  cases  of  this  kind  differ  widely  from 
cases  of  restrictions  upon  alienation  and  the 
like.  In  those  cases  the  rights  of  creditors 
are  concerned,  and  the  distinction  between 
a  bare,  repugnant  condition  and  a  limitation 
of  the  estate  becomes  most  important :  in  the 
case  under  consideration,  however,  the  real 
question,  supposing,  with  the  authorities,  that 
an  attempt  to  impose  a  general  restraint  upon 
marriage  is  void,  should  be  whether  a  pur- 
pose to  impose  such  a  restraint  is  apparent 
from  the  will.  If  that  purpose  is  apparent, 
then  in  principle  it  should  be  immaterial  in 
what  form,  whether  by  a  simple  condition  or 
by  a  limitation,  the  purpose  is  ^expressed. 
Thus,  in  case  of  a  gift  of  Blackacre  to  A.  in 
fee,  but  upon  A  's  marriage,  then  over  to  B., 
the  question,  notwithstanding  the  existence 
of  a  limitation,  should  be  whether  the  testa- 
tor intended  by  the  gift  over  to  restrain  A. 
from  marrying;  as  to  which  it  seems  there 
should  be  "some  clear  evidence  —  something 
beyond  the  mere  form  of  a  gift  in  language  — 
Tike  that  of  the  examples,  except  perhaps  in 
the  case  of  a  gift  to  the  testator's  widow. 
If  such  evidence  appear,  then  A.  should  take 
in  fee  in  disregard  of  the  limitation.  How- 
ever, it  may  be  too  late  in  America  to  make 
this  suggestion  even  nii  the  authorityof  Jones 
V.  Jones,  supra,  although  in  all  the  distinc- 
tions taken,  and  in  the  actual  conflict  of  au- 
thority, there  has  never,  it  is  apprehended, 
been  "any  doubt  that  if  the  provi>ion  as  to 
marriage  could  be  construed  as  not  dtsif/ned 
(even  though  tending)  to  impose  restraint 
upon  marrying,  it  must  be  sustained.  And  if 
the  question  were  open,  there  might  be  ground 
to  inquire  whether  conditions  in  restraint  of 
marriage  generally  were  ctiutrary  to  public 
policy.  See  Commonwealth  v,  Stauffer,  su- 
pra; Allen  V.  Jackson,  L.  R.  1  Ch.  D.  399,- 
405 ;  Jones  v.  Jones,  supra. 
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ing  due  ceremonies  and  place  of  marriage  is  good  (y)  ;  still  more  is 
the  condition  good  which  only  limits  the  time  to  twenty-one  (z) ,  or  any 
other  reasonable  age  (a),  provided  it  be  not  used  as  a  cover  to  restrain 
marriage  generally"  (b).  [Conditions  not  to  marry  a  Papist  («),  or  a 
Scotchman  (rf) ,  not  to  marry  any  but  a  Jew  (e)  ,^  and  that  a  man  shall 

not  marry  again  (/),  Have  also  been  held  good. 
*45  On  the  other  hand,  a  condition  not  to  marry  a  man  of  a  *  par- 

ticular profession  (g),  or  a  man  *ho  is  not  seised  of  an  estate 
in  fee,  or  of  perpetual  freehold  of  the  annual  value  of  5001.  (h),  is  said  to 
be  too  general,  and  therefore  void. 

But  a  bequest  during  celibacy  is  good ;  "  for  the  purpose  of  interme- 
Limitatiou  ^^^^  maintenance  will  not  be  interpreted  maliciously  to  a 
Until  mar-  charge  of  restraining  marriage  "  (i) .  "  This  is  not  a  subtlety 
riage.  ^^  ^^^  j^^  ^^^^^  _  ^^^  ^.^.^  j^^  made  the  same  distinction  "  {k) . 

And  no  gift  over  is  required  to  make  the  restriction  in  this  form 

effectual  (Z).J 

But  generally  to  make  a  condition  to  ask  consent  effectual  there  must 
be  a  bequest  over  in  default,  otherwise  the  condition  will  be 

necessary,  to  regarded  as  in  terrorem  only  (m).     "Different  reasons  have 

make  effect-    been  assigned  for  allowing  this  operation  to  a  bequest  over. 

to  ask  con-     Some  have  said  that  it  afforded  a  clear  manifestation  of  the 

sent.  intention  of  the  testator  not  to  make  the  declaration  of  for- 

ty) In  Haughton  v.  Haiighton,  1  Moll.  611  (a  case  of  real  estate)  a  condition  requiring 

marriage  to  be  accortling  to  the  rules  of  the  Quakers  was  held  valid.] 
(z)  Stackpole  r.  Beaumont,  3  Ves.  89. 
[(rt)  Yonge  V.  Fiirse,  8  D.  M.  &  G.756  (twentv-eight).] 
(b)  Per  Lord  Thurlow,  in  Scott  v.  Tvler,  2  B.  'G.  C.  488. 
((c)  Duggan  ».  Kelly,  10  Ir.  Eq.  Rep-  29S. 

'      (rf)  Perrin  i'.  Lrrtn,  9  East,  170  (real  estate). 

'      (e)  Hodgson  «."Halford,  11  Ch.  D.  959.  (/)  Allen  v.  Jackson,  1  Ch.  D.  399. 

(0)  1  Eq.  da.  Ab.  110,  pi.  1,  n.  in  marg. 
(h)  Keilv  V.  Monck,  3  Ridg.  P.  C.  205. 

(i)  Scott  V.  Tvler,  Dick.  722;  Heath  v.  Lewis,  3  D.  M.  &  G.  954;  Potter  v.  Richards, 
24  L.  J.  Ch.  488,'  1  Jnr.  N.  S.  462;  Evans  v.  Rosser,  2  H.  &  M.  190.  And  see  Bullock  v. 
Bennett,  7  D.  M.  &  G.  283 ;  Webb  ».  Grace,  2  Phill.  701. 

(k)  Per  Wilmot,  C.  J.,  Wilm.  Op.  373.  But  the  distinction  does  not  hold  in  gifts  of  real 
estate.    Jones  v.  Jones,  1  Q.  B.  D.  274,  stated  infra.' 

(1)  Heath  ».  Lewis,  3  D.  M.  &  G.  954.] 

(m)  2  Ch.  Rep.  95;  2  Freem.  41;  2  Eqi.  Ca.  Ab.  212;  1  Ch.  Cas.  22;  2  Freem.  171;  2  Vern. 
357;  2  Vern.  452;  Pre.  Ch.  562;  2  Eq.  Ca.  Ab.  213;  Sel.  Cas.  in  Ch>  26;  1  Atk.  361;  Willes, 
83;  2  Atk.  616;  3  Atk.  330;  1  Wils.  130:  3  Atk.  364;  19  Ves.  14.  Two  cases,  indeed,  may 
be  cited  which  may  seem  to  militate  against  the  rule  ascribing  this  effect  to  a  bequest  over,  — 
Underwood  v.  Morris,  2  Atk.  184;  and  Jones  «.  Suffolk,  1  B.C.  C.  528;  but  the  authority  of 
the  former  was  doubted  bv  Lord  Loughborough  in  Hemmings  v.  Muncklev,  1  B.  C.  C.  303, 
1  Cox,  39;  and  denied  by  Lord  Thurlow,  in  Scott  v.  Tyler,  2  B.  C.  C.  488;  and  in  the  other 
(Jones  V.  Suffolk)  it  is  to  be  inferred  from  the  judgment,  though  the  fact  is  not  distinctly 
stated,  that  one  of  the  persons  whose  consent  was  required  was  dead,  and  consequently  the  gift 
over  on  marriage  without  consent  failed ;  and  [even  if  the  general  rule  were  not  (as,  however, 
it  seems  that  it  is)]  that  where  the  act  or  event  which  is  to  give  effect  to  the  gift  over  and 
defeat  the  prior  defeasible  gift  becomes  impossible,  the  former  is  defeated,  and  the  latter  is 
rendered  absolute  (ante,  p.  11),  yet  where  the  effect  of  a  contrary  construction  would  be,  as 
in  the  present  case,  to  impose  a  general  restraint  on  the  marriage  of  the  iirst  devisee  or  legatee, 
after  the  death  of  the  person  whose  consent  is  required,  the  case  seems  to  fall  within  the  prin- 
ciple on  which  conditions  restraining  marriage  generally  have  been  considered  as  void;  the 
necessary  consequence  of  which  would  be  that  the  first  legacy  is  absolute,  and  the  substituted 
gift  fails.    The  same  observations  apply  to  Peyton  ti.  Bury,  2  P.  W.  626. 

1  Or  that  she  shall  not  marry  a  particular  person.  Graydon  i>.  Graydon,  23  N.  J.  Eq.  229. 
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feiture  merety  in  terrorem,  which  might  otherwise  have  been  presumed. 
Others  have  said  that  it  was  the  interest  of  the  legatee  over  which  made 
the  difference,  and  that  the  clause  ceased  to  be  merely  a  condition  of 
forfeiture,  and  became  a  conditional  limitation,  to  which  the  court  was 
bonnd  to  give  effect.  Whatever  might  be  the  real  ground  of  the  doc- 
trine, it  was  held  that  where  the  testator  only  declared,  that  in  case  of 
marriage  without  consent,  the  legatee  should  forfeit  what  was 
before  given,  but  did  *not  say  what  should  become  of  the  leg-  *46 
aej^  in  such  case  the  declaration  was  wholly  inoperative''  (ra). 

This  observation,  it  will   be  seen,  refers  to  conditions  subsequent, 
and  certainly  it  is  in  regard  to  them  onlj'  that  it  can  be  made  j^  terrorem 
with  confidence ;  for  though  in  manj'  of  the  cases  already  doctrine  as  to 
cited  the  condition  was  precedent,  yet  there  are,  on  the  other  subsequent'; 
hand,  not  a  lew  such  cases  in  which  a  compliance  with  a  con-  and  prece- 
dition  to  many  with  consent,  though  unaccompanied  by  a  '^^°'" 
bequest  over,  has  been  enforced. 

On  examining  these  cases,  however,  it  seems  that  in  each  of  them 
there  was  some  circumstance  which  afforded  a  distinction ;   and  though 
some  of  these  distinctions  may  appear  to  savor  of  excessive  refinement, 
and  were  not  recognized  by  the  judges  who  decided  the  cases,  yet  in  no 
other  manner  than  bj'  their  adoption  can  many  of  the  modern  cases  be 
reconciled  with  the  stream  of  general  authorities.     But  it  is  impossible 
that  the  reader  should  receive  without  some  degree  of  jealousy  a  plan 
for  reconciling  these  cases,  when  an  eminent  judge  (o)  expressed  an 
opinion  that  thej'  were  so  contradictory  as  to  justify  the  court  in  coming 
to  any  decision  it   might  think  proper.     With  diffidence.  Conditions 
therefore,  the  writer  submits  that,  according  to  the  authori-  ^'hen'^not  i» 
ties,  conditions  precedent  to  marry  with  consent,  unaccom-  terrorem. 
panied  bj'  a  bequest  over  in  default,  will  be  held  to  be  in  terrorem, 
unless  in  the  following  cases. 

First,  Where  the  legatee  takes  a  provision  or  legacj'  in  the  alterna- 
tive of  marrying  without  the  consent,  Creagh  v,  Wilson  (/>),  where  the 
Gillet  V.  Wray  {q) .     In  Creagh  v.  Wilson  this  principle  is  legatee  takes 
not  expressly  stated  to  have  governed  the  decision,  but  it  tive  provi- 
cah  be  accounted  for  only  on  this  ground.     The  smallness  of  ^'°"- 
the  alternative  legacj'  could'  make  no  difference,  if  the  principle  be,  as 
apparently  it  is,  that  the  testator,  by  providing  for  the  event  of  the'  con- 
dition being  broken,  shows  that  he  did  not  intend  it  to  be  in  terrorem 
onlj'.     In  Gillet  v.  Wray,  the  alternative  provision  was  an  annuitj'  of 
lOZ.  ;   and  Lord  Cowper  held,  that  as   the  legatee  was  provided  for, 
equity  could  not  relieve  (r) . 

(n)  Per  Sir  W.  Grant,  in  Lloyd  v.  Branton,  3  Mer.  108. 

(o)  See  Lord  Loughborough's  judgment  in  Stackpole  v.  Beaumont,  3  Ves.  98. 

(p)  2  Vem.  573,  1  Kq.  Ca.  Ab.  Ill,  pi.  5.  (q)  1  P.  W.  284. 

(!•)  Illcks  V.  Pendarvis,  2  Freeni.  41,  2  Eq.  Ca.  Ab.  212,  pi.  1,  in  which  this  principle  is 
denied,  is  of  no  authority.  In  Holmes  v.  Lysaght,  2  B.  P.  C.  Toml.  281,  llie  circumstance  of 
another  legacy  being  given  free  from  any  such  condition  of  marrying  with  consent  was  not 
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*47  *  Secondly,  "Where  marriage  with  consent  is  only  one  of  two 

events,  on  either  of  which  the  legatee  will  be  entitled  to  the  leg- 
Where  le"--  ^'^y '  ^s  where  it  is  given  on  marriage  with  consent,  or 
acy  is  siven  attaining  a  particular  age.  Hemmings  v.  Munckley  («),  Scott 
ternative  V.  Tyler  (t) .  In  these  cases  neither  of  the  events  happened. 
event.  jjj  Hemmings  v.  Muncklej^,  the  legatee  married  without  con- 

sent, and  died  before  attaining  the  required  age.  In  Scott  v.  Tj-ler  the 
alternative  event  was  reaching  a  particular  age  unmarried,  and  the  leg- 
atee defeated  the  gift  qudcunque  vid  by  marrying  without  consent  before 
that  age. 

Thirdly,  Where  marriage  with  consent  is  confined  to  minority.  Stack- 
Where  mar-  Pole  V.  Beaumont(M).  Lord  Loughborough,  in  his  judgment 
riase  with      jn  this  casB,  observed,  that  it  was  perfectlv  impossible  to 

consent  js  rs-  i.  •/         i 

stricted  to  hold  that  restraints  on  marriage  under  twenty-one  could  be 
minority.  dispensed  with,  now  (i.e.  since  the  Marriage  Act  of  26  Geo. 
2,  c.  33)  that  such  marriage  was  contrary  to  the  political  law  of  the 
country,  unless  (if  by  license)  with  the  consent  of  parents  ;  and  the  tes- 
tator merelj-  places  trustees  in  the  room  of  parents  (a-). 

In  all  such  cases,  therefore,  the  legatee  must  complj'  with  the  condi- 
Observa-  tion  imposed  on  him  by  the  will,  although  there  is  no  bequest 
tions.  over.     They  certainh'  show  the  anxiety  of  the  judges  of  later 

times  to  limit  as  much  as  possible  the  rule  adopted  from  the  civil  law, 
which  regards  such  restraining  conditions  as  being  in  terrorem  onl}- ; 
and  suggest  the  necessity  of  great  caution  in  its  application  to  all  other 
cases  of  conditions  precedent,  since  it  is  not  easy  to  calculate  whether 
future  judges  will  adopt  the  distinctions  which  modern  cases  present,  or 
treat  them  as  getting  rid  altogether  of  the  in  terrorem  doctrine,  as  appli- 
cable to  conditions  precedent  (y).  Such,  indeed,  we  may  collect  was 
the  intention  of  Lord  Lougliborough,  who  in  Stackpole  v.  Beaumont 
made  a  general  and  indiscriminate  attack  on  the  qualified  adoi^tion  of 

the  rule  of  the  civil  law,  as  applicable  either  to  personal  legacies 
*48       or  legacies  charged  on  real  estates,  conditions  precedent  *or 

subsequent.  His  decision  may,  and  it  is  conceived  does,  rest  on 
solid  grounds  ;  but  his  observations  do  not  evince  that  respect  for  au- 


regarded  as  an  alternative  provision  so  as  to  bring  it  within  this  excepHon.  Aptainst  this  de- 
cision, however  (of  tlie  Irish  Court  of  Exchequer),  there  was  an  appeal  to  D.  P.,  which  was 
compromised.     But  Hevnish  v.  iMartin,  3  Atlt.  330,  seems  to  go  to  the  same  point. 

(«)  1  B.  C.  C.  30-3,  1  Cox,  39. 

(t)  2  B.  C.  C.  431.  [And  see  Gardiner  «.  Slater,  25  Beav.  509,  where,  however,  there  was 
also  a  gift  over.] 

(«)  3  Ves.  89.  See  also  Hemmings  v.  MuncUlev,  1  B.  C.  C.  303,  referred  to  supra,  where 
the  age  on  which  the  legatee  was  to  Ijecome  entitled,  independently  of  the  condition  of  mar- 
rying with  consent,  was  eighteen;  and  Scott  v.  Tyler,  2  B.  0.  C.  431,  where  it  was,  as  to  one 
moiety  twenty-one,  and  the  other  twenty-five. 

(x)  The  courts  seem  to  have  inclined  greatlv  to  confine  marriage  conditions  to  marriage 
during  minority  or  within  the  period  tixed  for  the  pavment  of  the  legacv.  Knapp  v.  Noves, 
Anib.  682;  Osborn  v.  Brown,  5  Ves.  527;  King  v.  Witliers,  Cas.  t.  Tal6.  117,  1  Eq.  Ca.'Ab. 
112,  pi.  10;  [Uuggan  i'.  Kelly,  10  Ir.  liq.  Rep.  473;  We.«t  v.  West,  4  Gif.  198.] 

(y)  Such  a  conclusion  would  overturu  Reyiiish  v.  Martin,  3  Alk.  330,  and  many  other 
cases  decided  upon  great  deliberation. 
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thorit}''  and  esta]:)lished  principles  which  has  characterized  his  succes- 
sors. [However,  in  Yonge  v.  Furse  (z),  a  condition  precedent  not  to 
marry  under  twenty-eight  was  held  effectual,  though  there  was  no  gift 
over,  and  no  other  circumstance  to  bring  it  within  either  of  the  three 
categories  mentioned  above.] 

But  it  should  be  remembered  that  no  question  exists  as  to  the  appli- 
cability of  the  in  terrorem  doctrine  to  conditions  subsequent  {a) .  And 
here  it  may  be  observed,  that,  admitting  it  to  the  fullest  ex-  ,,    . 

•^  '  '  o  Marriage  ne- 

tent  in  regard  to  conditions  precedent ;  yet,  in  such  a  case  a  cessary, 
legacy  given  on  marriage  with  consent  cannot  be  claimed  by 
the  legatee  while  unmarried,  as  the  doctrine  dispenses  only  with  the 
consent,  not  with  the  marriage  itself  (h) . 

It  has  been  decided  that  where  a  condition  of  this  nature  is  annexed 
to  a  specific  or  pecuniary  bequest,  a  residuary  clause  in  the  „   . , 
same  will  is  not  equivalent  to  a  positive  bequest  over,  in  ren-  bequest  doea 
dering  the  condition  effectual  (c),  unless  there  is  an  express  "o^lSftover. 
direction  that  the  forfeited  legacy  shall  fall  into  the  resi-  Neither  does 
due  {d).     [And  it  was  held  in  Keily  v.  Monck  (e),  that  a  ^^^[''ff'^J'^ 
direction  that  a  forfeited  legacy  should  fall  into  a  fund  ere-  shall  fail  into 
ated  for  payment  of  debts  and  legacies,  there  being  no  defi-  [jj^'debyiF 
ciency  in  the   general  personaltj'^  to  occasion  a  resort  to  there  are  no 
that  fund,  was  not  equivalent  to  a  gift  over  :   and  a  dictum    ^  ^^" 
to  the  same  effect  of  Lord  Keeper  Harcourt  (/)  was  cited  in 
support  of  that  opinion.     The  ground  *  of  this  opinion  was,  that       *49 
in  order  to  constitute  such  a  gift  over,  there  must  appear  a  clear 
distinct  right  vested  in  a  third  person ;  but  as  there  was  no  necessity 
to  resort  to  the  fund,  there  was  no  person  who  had  such  a  right ;  there 
was   therefore   no  gift    over.     It    is    conceived,   however,   that    this 
reasoning  could  not  be  applied  to  a  case  where   a  clear  undoubted 
gift  over  lapses.] 

[(z)  8  D.  M.  &  G.  756. 

(a)  See  Marples  v.  Bainbridge,  1  Mad.  590  (second  marriage  of  widow);  Wheeler  v.  Bing- 
ham, 3  Atk.  368  (marriage  with  consent).  W —  v.  B — ,  11  Beav  621,  where  the  condition 
was  not  to  marry  any  daughter  of  A.,  seems  also  referable  to  this  ground;  for  "and"  could 
not  (as  appeal's  to  have  been  argued)  be  changed  into  "  or  "  so  as  to  understand  a  gift  over, 
on  breach  of  one  alternative  during  the  life  of  T.,  to  T.'s  widow;  while,  without  the  change, 
there  was  no  gift  over  corresponding  a<*:urately  with  the  condition.] 

(6)  Garbut  v.  Hilton,  1  Atk.  381. 

(c)  Semphill  v.  Bayly,  Pre.  Ch.  562;  Paget  v.  Haywood,  cit.  1  Atk.  378;  Scott  v.  Tyler,  as 
reported  Dick.  723;  which  overrule  Amos  v.  Horner,  1  Eq.  Ca.  Ab.  112,  pi.  9. 

{d)  Wheeler  ti.  Bingham,  3  Atk.  364;  Lloyd  «.  Branton,  3  Mer.  108',  overruling  the  dictum 
in  Keves  v.  Heme,  5  vin.  Ab.  343,  pi.  41,  and  Mr.  Roper's  suggestion,  1  Rop.  Leg.  327.  See 
also  Ellis  V.  Ellis,  1  Sch.  &  Lef.  1;  [Stevenson  v.  Abington,  11  W.  R.  935. 

(e)  3  Ridg.  P.  C.  205.  Legacies,  charged  on  real  in  aid  of  the  personal  estate,  were  there 
given  to  the  testator's  daughter.",  payable  on  their  respective  days  of  marriage,  subject  to  a 
proviso  that  if  either  married  without  consent,  or  a  man  not  seised  of  an  estate  in  fee,  or  of 
perpetual  freehold  of  the  annual  value  of  500/.,  she  should  forfeit  her  legacy,  which  was 
then  to  sink  as  in  the  text;  one  daughter  married  with  consent,  but  her  husband  had  not  the 
requisite  estate.  Lord  Clare  was  of  opinion  that  she  was  nevertheless  entitled  to  her  legacy 
on  either  of  two  grounds :  first,  that  the  legacy  was  pecuniary,  and  there  was  no  gift  over; 
or,  secondlj',  that  even  if  it  were  held  that  the  legacy  was  a  charge  on  the  realty,  the  con- 
dition was  illegal  at  common  law,  being  too  generally  in  restraint  of  marriage. 

(J)  Pre.  Ch.  350.] 
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As  the  rule  which  denies  effect  to  a  condition  restraining  marriage, 
Effect  whe  unless  accompanied  by  a  bequest  over,  is  (we  have  seen)  con- 
Jegacy  is  fined  to  bequest  of  personal  estate  [and  money  arising  from 
oinSTand  ^^^  ®^^®  °^  land],  it  follows  that  where  a  condition  of  this 
personal  es-  nature  is  annexed  to  a  legacy  which  is  charged  on  real  es- 
tate, in  aid  of  the  personalty,  the  condition  will,  so  far  as  the 
latter  (which  is  the  primary  fund)  is  capable  of  satisfying  the  legacj^,  be 
invalid  ;  while,  to  the  extent  that  it  becomes  an  actual  charge  on  the 
Teal  estate,  it  will  be  binding  and  effectual  (^r) . 

It  is  remarkable,  that  in  the  early  cases  of  conditions  to  marry  witii 
~,,    ,  consent  annexed  to  devises  of  land,  no  attempt  was  made  to 

ditionre-  argue  that  the  condition  was  not  broken  or  rendered  impos- 
?iase"wiS^'^"  ®^'-'-^®  ^^  marriage  without  consent,  as  the  devisee  might  sur- 
consent  is  vivB  Ms  wife  Or  her  husband,  and  then  be  in  a  situation  to 
j&^dnarnage  comply  with  the  condition.  Upon  this  principle  Lord  Thur- 
withoutcon-  low,  in  Randall  v.  Payne  (h)  held  that  a  gift  in  case  J.  and, 
M.  did  not  marry  into  certain  families  did  not  arise  on  their 
marrying  into  other  families,  as  they  had  their  whole  life  to  perform  the 
condition  ;  but  in  a  modern  case  (i),  a  devise  subject  to  a  condition  of. 
this  nature  was  held  to  be  forfeited  bj^  marriage  into  another  family. 
There  were  circumstances  distinguishing  it  from  Randall  v.  Pa5'ne,  par- 
ticularly a  legacy  paj^able  at  twenty-one  or  marriage,  by  way  of  alterna- 
tive provision,  which  showed  that  the  testator  had  a  Jirst  marriage  in 
contemplation. 

[The  same  argument  might  arise  with  regard  to  a  bequest  of  person^,! 
estate  if  the  case  were  one  of  those  in  which  a  condition  precedent  may 
be  enforced  without  a  gift  over  (^).  Thus  in  Clifford  v.  Beaumont  (1), 
where  a  legacy  was  given  by  the  testator  to  his  daughter  L.,  payable 
upon  her  marriage  "  with  such  consent  and  approbation  as  aforesaid," 
(the  reference  being  to  a  clause  requiring  marriage  "  if  before  twenty- 
one  with  the  consent  of  trustees  ")  :  the  legatee  married  under 
*50  twenty-one  *  and  without  consent,  and  Lord  Loughborough  de- 
cided that  the  legacy  was  not  then  paj'able  (m).  Afterwards, 
having  attained  twenty-one,  she  married  a  second  husband,  and  claimed 
the  legacy ;  but  Sir  J.  Leach,  M.  R. ,  thought  himself  precluded  from 
allowing  the  claim  by  the  previous  decision.  That  decision,  however, 
appears  in  fact  to  have  left  the  point  untouched ;  and  Sir  J.  Leach's 
judgment  has  consequently  been  questioned  («).] 

But,  even  in  regard  to  devises  of  real  estate,  it  seems  to  be  generally 
General  re-  admitted  (though  the  point  rests  rather  on  principle  than 
maSge,  as  decision),  that  unqualified  restrictions  on  marriage  are  void, 
to  real  estate,  on  grounds  of  public  policy.     Though  (o) ,  where  lands  were 

(o)  Reynish  v.  Martin,  3  Atk.  330. 

(h)  1  B.  C.  C.  56,  ante,  3.    See  also  Page  v.  Hayward,  2  Salk.  570. 

(j)  Lowe  1).  Manners,  6  B.  &  Aid.  917.  [(*)  Vide  ante,  46. 

(0  4  Russ.  325.  (m)  Stackpole  v.  Beaumont,  3  Ves.  89. 

(n)  See  Beaumont  v.  Squire,  17  Q.  B.  905.]  (o)  Perrin  v.  Lyon,  9  East,  170. 
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devised  to  A.  in  fee.  with  an  executory  limitation  over  if  she  married 
with  any  person  born  in  Scotland,  or  of  Scottish  parents,  the  devise  over 
was  held  to  be  valid,  as  not  falling  within  this  principle ;  it  is  evident, 
from  Lord  Ellenborough's  few  remarks,  that  he  would  have  considered 
a  devise  over,  defeating  the  estate  of  the  prior  devisee  on  marriage  gen- 
erally, to  be  void. 

[In  Jones  v.  Jones  (jo),  too,  it  was  said  by  Blackburn,  J.,  that  there 
was  strong  authority  that  where  the  object  of  the  will  was  to  restrain 
marriage  and  to  promote  celibacy,  the  court  would  hold  such  a  condi- 
tion to  be  contrary  to  public  policy  and  void.  In  that  case  a  testator 
devised  land  to  three  women.  A.,  B.,  and  C,  to  possess  and  enjoj'  the 
same  jointly  during  then-  lifetime,  and  when  any  or  some  of  them  should 
die  he  gave  their  shares  to  be  possessed  and  enjoyed  bj'  D.  and  her 
daughter  E.,  during  their  lifetime,  provided  that  E.  continued  single, 
otherwise  if  she  should  marry  her  share  was  to  go  to  the  others,  share 
and  share  alike.  E.  married  ;  and  it  was  held  that  her  estate  thereupoi^ 
ceased ;  for  that  there  appeared  to  be  no  intention  to  promote  celibacy, 
but  onlj'  that  if  C.  married  she  should  be  maintained  by  her  husband. 
Blackburn,  J.,  said,  the  will  "  comes  to  this,  '  I  have  left  to  three  women 
enough  to  live  upon,  and,  if  one  of  them  dies  I  bring  in  D.  and  E.  ;  but 
if  E.  (I  suppose  as  the  j-oungest  she  was  most  likely  to  change  her  state) 
happens  to  marrj'',  her  husband  must  maintain  her  and  her  share  shall 
pass  to  the  rest.' .  .  .  Looking  at  the  object  of  this  will  and  the  fact 
that  the  testator  probably  thought  that  his  property  was  not  more 
than  enough  for  these  women  to  live  upon  together,  *  his  direc-  *51 
tion  that  the  one  who  married  should  lose  her  share  cannot  be 
said  to  be  contrary  to  public  policy." 

It  was  argued  that  the  distinction  between  a  limitation  and  a  condi- 
tion was  established  hj  authority  and  was  fatal  to  the  condition  in  this 
case  ;  but  it  was  held  that  those  authorities  were  inapplicable  to  devises 
of  real  estate,  and  that  as  this  will  showed  the  testator's  object  not  to 
be  restraint  of  marriage  it  was  immaterial  that  the  disposition  was  in 
form  a  condition  :  what  he  intended  was  a  limitation  during  celibacy. 

Public  policy  is  equally  violated  by  a  condition  the  natural  effect  oi 
which  is  to  promote  celibacy,  whether  the  testator  intended  it  so  tp 
operate  or  not ;  but  if  it  is  a  question  of  intention,  it  is  certainlj'  more 
agreeable  to  general  rules  to  collect  that  intention  from  the  whole  con- 
text than  to  insist  on  its  being  manifested  bj'  a  particular  form  of 
words  (5').] 

It  has  been  decided,  that  a  requisition  to  marry  with  consent,  imposed 
by  a  testator  on  his  daughters,  then  spinsters,  did  not  apply  Legatije  mar- 
to  a  daughter  who  afterwards  married  in  the  testator's  life-  tator^s'nfe-'' 
time,  and  was  a  widow  at  his  death,  (y).     The  contrary  con-  time. 

[{p)  1  Q.  B.  D.  279. 

(y)  In  Right  v.  Compton,  9  East,  267,  stated  ante,  Vol.  I.,  p.  496,  a  limitation  until  mar- 
riage was  assumed  to  be  valid.]  (r)  Crbmmelin  ».  Crommelin,  3  Ves.  227. 
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struetion  would  have  produced  the  absurdity  of  obliging  the  legatee  to 
marry  again,  in  order  to  provide  for  her  children,  if  any,  by  her  first 
husband.  And  in  such  a  case,  it  seems,  if  the  legatee  marry  with  her 
father's  consent,  or  even  his  subsequent  approbation  (s),  she  will  be  en- 
titled to  all  the  benefit  attached  by  him  to  marrying  with  the  consent 
required  ;  as  it  is  impossible  to  suppose  that  a  testator  could  intend  to 
place  a  daughter,  marrying  with  his  own  consent,  in  a  worse  situation 
than  if  she  had  married  with  that  of  his  trustees  (t).  [The  substance 
of  the  condition  is  to  guard  against  an  improvident  marriage,  and  to 
this  end  the  control  of  the  testator  himself  is  equivalent  to  that  of  his 
deputies  :  the  condition  is  substantially  performed.  But  a  condition  not 
to  marry  before  a  given  age  (m),  or  requiring  marriage  with  A.  (v),  or 

not  to  marry  again  {x) ,  is  in  no  sense  performed  by  the  testator 
*52       giving  his  *  consent  to  a  marriage  before  the  prescribed  age,  or 

to  a  marriage  with  some  one  else  than  A.,  or  to  a  second  mar- 
riage (as  the  case  may  be).  Possiblj'  he  intended  the  legacy  to  stand 
freed  from  the  condition :  but  he  could  only  effect  that  object  (at  least 
since  the  stat.  1  Vict.  c.  26)  by  some  means  authorized  by  that  stat- 
ute (y).] 

It  seems  that  the  assent  of  trustees  will  sometimes  be  presumed  from 
Assent  to  the  non-expression  of  their  dissent,  according  to  the  maxim, 
.when  mS-  2''**'  ^'^'^^^  consentire  videtur,  especiallj'  if  the  express  assent 
sumed.  were  withheld  with  a  fraudulent  intent  (z)  ;   [and,  in  the  ab- 

sence of  direct  evidence,  assent  will  be  presumed,  where  no  objection  to 
the  legatee's  title  is  taken  for  a  long  period  of  time  after  the  alleged  for- 
feiture has  taken  place  (a).]  But  where  the  consent  is  required  to  be 
in  writing,  it  is  not  clear  that  an}-  misconduct  on  the  part  of  the  trustees 
Consent  in  would  be  a  ground  for  dispensing  with  it.  Thus  in  Mesgrett 
writing.  j,  Mesgrett  (6) ,  though  the  trustee  was  actuated  by  the  mo- 

tive of  inveigling  the  legatee  into  a  match  without  his  consent,  in  order 
to  transfer  the  portion  to  one  of  his  own  children,  yet  the  Lord-  Keeper 
laid  some'  stress  on  the  circumstance  that  a  consent  in  writing  was  not 
required;  and  Lord  Eldon,  in  Clarke  v.  Parker  (e),  observed  that  it 
would  be  difficult  to  support  the  decisionif  it  had  been.  On  the  other 
hand,  Lord  Hardwicke",  in  Strange  v.  Smith  (rf),  held  that  the  mother, 

(s)  Wheeler  v.  Warner,  1  S.  &  St.  304. 

(0  Clarke  ».  Berkeley.  2  Vern.  720;  Pamell  v.  Lyon,  1  V.  &  B.  479;  [Coventry  v.  Hig- 
gins,  14  Sim.  30;  Tweedale  v.  Tweedale,  7  Ch.  D.  633. 

(m)  Yonge  w.  Fiirse.  8  D.  M.  &  G.  756.  (s)  Davis  v.  Angel.  4  D.  F.  &  J.  524. 

(i)  Bullock  I).  Bennett,  7  D.  M.  &  G.  233 ;  West.o.  Kerr,  6  Ir.  Jur.  141.  The  circumstance 
that  the  restriction  was  in  the  form  of  a  limitation  during  widowhood  appears  not  to  have  been 
essential  to  these  decision.?. 

(i/)  In  Smith  v.  Cowdery,  2  S.  &  St.  358,  before  thiS  act,  a  condition  not  to  marry  A.  was 
heki  dispensed  with  by  testator  consenting  to  marriage  with  A.  This  case  was  relied  on  bv 
Wood,  V.-C,  in  Violetl  v.  Brookman,  26  L.  J.  Ch.  308,  a?  authority  for  holding,  upon  a  will 
dated  1850,  that  forfeiture  for  breach  of  a  condition,  not  to  dispute  another  document,  had 
been  waived  by  the  testator's  acts.  Sed  qu.  The  V.-C.  also  held  that  simple  confirmation  of 
the  will  by  codicil  subsequently  executed  set  up  the  gift  free  from  the  condition.     jSed  gu.] 

(z)  Mesgrett  t).  Mesgrett,  2  Vern.  .580;  [Berkley  u.  Ryder,  2  Ves.  533. 

(a)  Re  Birch,  17  Beav.  358.]  (6)  2  Vern.  580. 

(c)  19  Ves.  12.  (d)  Amb.  263. 
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whose  consent  in  writing  was  required,  had,  by  making  the  offer  to,  and 
permitting  the  addresses  of  the  intended  husband,  given  consent  to  her 
daughter's  marriage,  which  she  could  not  retract,  though  there  appears 
to  have  been  no  written  consent ;  a  circumstance  to  which  his  lordship 
does  not  once  advert,  nor,  which  is  still  more  singular,  dqes  Lord  Eldon, 
in  his  comments  on  this  and  the  other  cases,  in  Clarke  v.  Parker, 
notice  it.  Sir  J.  Leach  (e),  thought  that  the  accidental  omission  of  a, 
trustee.  Who  approved  the  marriage,  to  give  a  consent  in  writing,  would 
not  have  invalidated  it ;  but  in  the  case  before  his  Honor,  the  requi- 
site consent  was  held  to  have  been  contained  in  a  letter  *  written  *53 
by  the  trustee  before  the  marriage, .though  a  more  formal  writing 
was  in  his  contemplation  (/) . 

The  courts  are  disposed  to  construe  liberally  the  expressions  of  per- 
sons whose  consent  is  required  (^),  especially  if  they  have  Expressions 
sanctioned,  by  their  acquiescence,  the  growth  of  an  attach-  °*  consent, 
ment  between  the   parties  (A).      In   Pollock   y.  Groft(i),  stiued. 
[where,  under  the  circumstances,  consent  was  not  required  to  be  in  writ- 
ing. J  a  general  permission  tothe  legatee  to  marry  according  to  her  discre- 
tion, appears  to  have  been  deemed  sufficient,  without  any  further  consent. 

A  consent  to  a  marriage  with  A.,  of  course,  is  no  consent  to  a  mar- 
riage with  B..,  though  B.  should,  for  the  purpose  of  the  marriage,  and 
with  the  fraudulent  design  of  deceiving  the  trustees  as  to    .   ^ 

^  °  .  As  to  mar- 

his  identity,   assume   the   name   of  A.  (k) ,  (supposing  the  riage  in 
marriage,  under  such  circumstances,  to  be  lawful)  {l).  wrong  name. 

(e)  Worthington  v.  Evans,  1  S.  &  St.  165.      [(/)  See  also  Le  Jeune  v.  Budd,  6  Sim.  441.] 

(g)  Dalev  v.  Desbimverie,  2  Atk.  261;  but  as  to  which,  see  Clarke  v.  Parker,  19  Ves.  12; 
D'Aguilar  i'.  Drinkwater,  2  V.  &  B.  225. 

(A)  D'Aguilar  v.  Drinkwater,  2  V.  &  B.  225. 

(i)  1  Mer.  181 ;  [see  also  Mercer  v.  Hall,  4  B.  C.  C.  326.] 

{k)  Where  (as  sometimes  occurs)  a  person  drops  his  real  name  and  assumes  another,  with- 
out any  authority,  a  marriage  by  the  adopted. name  (being  the  name  by  which  he  is  generally 
known)  is  clearly  valid.  And  even  the  adoption  of  ,a  false  name,  pro  hdc  vick,  will  not,  un- 
der the  statute  of  3  Geo.  4,  c.  75,  invalidate  a  marriage  unless  the  misnomer  is  known  to  both 
parties^ 

Gift  to  supposed  husband  or  wife  not  being  actualltj  such.  —  And  here  it  may  be  observed  that 
a  gift  hy  will  to  a  person  described  as  the  husband  or  wife  [or  widow]  of  another  is  not  in 

feneral  affected  by  the  fact  of  the  devisee  or  legatee  not  actually  answering  the  description, 
y  reason  of  the  invalidity  of  the  supposed  marriage  [or  by  reason  of  the  second  marriage  of 
the  supposed  widow],  or  otherwise:  (iiles  u.  Giles,  lKee.685;  [Doe  d.  Gains  ti.  Rouse.  5  C.  B. 
422;  Uishton  «.  Cobb,  5  My.  &  C.  145;  Re  Petts,  27  Beav.  576 ;  Lepine  «.  Bean,  L.  R.  10  Eq. 
160.]  And,  on  the  same  principle,  a  legacy  to  a  person  described  as  the  testator's  intended 
wife  has  been  held  to  be  payable,  although  the  testator  did  not  eventually  marry  her.  Schlosa 
».  Stiebel,  6  Sim.  ].*  A  different  rule  prevailed,  however,  where  a  fraud  had  been  practised 
on  a  testatrix,  the  discovery  of  which,  there  was  reason  to  suppose,  would  have  destroyed  the 
motive  for  the  gift.  As,  in  Kennell  «.  Abbott,  4  Ves.  804,  where  the  testatrix,  under  a  power, 
bequeathed  a  legacy  to  a  man  whom  she  described,  and  with  whom  she  lived  as  her  husband, 
the  marriage  was  invalid,  on  account  of  his  having  a  wife  at  the  time,  but  the  fact  was  never 
known  to  the  testatrix.  Under  these  circumstances,  the  legacy  was  held  to  be  void.  [See 
also  Wilkinson  «.  ■  Joughin,  L.  R.  2  Eq.  319,  where  the  gift  to  the  fraudulent  "wife  "  failed, 
but  that  to  the  innocent  '■  step- daughter  "  was  upheld.  But  these  cases  are  properly  within 
the  exclusive  jurisdiction  of  the  Probate  Court;  ante.  Vol-  1.,  p.  27.] 

(I)  Dillon  V.  Harris,  4  Bli.  N.  S..329.    In  this  case  the  marriage  was  had  with  a  person 


*  This  was  before  the  act  1  Vict.  c.  26,  under  which  the  marriage  would,  if  it  had  taken 
place,  have  been  a  revocation  of  the  bequest;  ante,  Vol.  I.,  p.  128. 
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*54  *  It  seems,  that  if    trustees  withhold   their  consent  from  k 

^  vicious,  corrupt,  or  unreasonable  cause,  the  court  will  inter- 

Withholding  fere  (m)  ;  but  in  such  a  case  the  onus  of  proof  would  lie  oh 
consent.  ^j^g  complaining  partj',  and  it  would  not  be  incumbent 
on  the  trustee  to  assign  any  reason  for  his  dissent,  even  although  the 
person  whose  consent  is  required  be  the  devisee  over  (w),  notwith- 
•  Standing  the  doubt  thrown  out  by  Lord  Hardwicke,  in  Harvey  v. 
Aston  (o),  and  bj'  Lord  Mansfield,  in  Long  v.  Dennis  (jt?)  :  but  of 
course  the  refusal  of  such  a  person  would  be  viewed  with  particular 
iealousy.  And  where  a  trustee  refuses  either  to  assent  or  dissent,  the 
court  will  itself  exercise  his  authoritj-,  and  refer  it  to  the  Master  to 
ascertain  the  propriety  of  the  proposed  marriage  (q) . 

It  seems  that  consent  once  given,  with  a  knowledge  of  the  circum- 
Ketracting  Stances,  and  where  there  is  no  fraud,  cannot  be  retracted  (r) 
coflsent.  without  an  adequate  reason,  unless  it  be  given  upon  a  con- 
dition (as  that  of  th'e  intended  husband  making  a  settlement  (s),)  which 
is  not  performed  ;  but  actual  withdrawal  in  such  a  case  must  be  un- 
necessary, since  a  conditional  consent  is  no  consent  until  the  perform- 
ance of  the  condition.- 

Where  the  consent  of  several  persons  is  required  aU  must  concur; 
Cdnsentof]  and  the.' consent  of  two  out  of  three,  the  third  not  expressly 
*"•  dissenting,  is  insufficient  (t) .     [But  the  weight  of  authority 

Eenouncing  inclines,  after  some  fluctuation,  towards  dispensing  with  the 
trustee?  his  Concurrence  of  a  renouncing  executor  or  trustee.]  LordHard- 
consentnot     -wicke,  in  Graydon  v.  Hicks  (u),  held  that  a  consent,  which 

necessary.  ?  ./  \   / '  7 

was  to  be  obtained  of  the  testator's  "  executor,"  was  not 
rendered  unnecessary  by  his  renunciation.  On  the  other  hand  Sir  J. 
Leach,  V.-C.  (before  whom  Lord  Hardwicke's  decision  was  not  cited), 
held  (x) ,  [in  accordance  with  an  intimation  of  Lord  Eldon's  opinion  in  • 
Clarke  v.  Parker,]  that  where  the  marriage  was  to  be  with  the  consent 
of  "trustees,"  the  concurrence  of  one  who  had  not  acted,  and  had 
renounced  the  executorship  (he  being  also  executor),  was  not  necessary. 

[And  this  was  followed  by  Lord  Plunket,  C.  Ir.,  in  Boyce  v.  Cor- 
*55      bally  (y),  where,  though  Graydon  *v.  Hicks  was  cited,  he  held 

that  a  legacy  with  a  gift  over  in  case  of  marriage  without  the 

yvhom  the  testator  had  prohibited  the  legatee  from  associating  with,  or  having  any  further 
knowledge  of :  expressions  which  Lord  Brougham  appeared  to  think  did  not  necessarily  ex- 
tend to  marriage;  but  Lord  Tenterden  (whom  Lord  Brougham  consulted)  seems  to  have  in^ 
clined  to  a  contrary  opinion.  However,  this  point  did  not  arise,  according  to  the  adjudged 
construction. 

(m)  See  judgments  in  Clarke  i'.  Parker,  19  Ves.  18;  [Dashwood  v.  Lord  Bulkelev,  10  Ves. 
245;  Peyton  r.  Bury,  2  P.  W.-628.]       (n)  19  Ves.  22.       (0)  1  Atk.  380.       (j>)  4  Burr.  2052. 

iq)  fioldsmid  1).  Gokkmid,  Coop.  225,  19  Ves.  .368. 

ir)  Lord  Strange  v.  Smith,  Amb.  263;  Merry  v.  Ryves,  1  Ed.  1;  Le  Jeune  v.  Budd,  6  Sim. 
441. 

(s)  Dashwood  v.  Lord  Bulkelev,  10  Ves.  2.30.  [It  seems  that  a  settlement  after  maniage 
is  sufficient  to  satisfv  such  a  conditional  consent.    lb.  244 ;  Daley  v.  Desbouverie,  2  Atk.  261.1 

(0  See  Clarke  ».' Parker,  19  yes.,1.  (u)  2  Atk.  16. 

(x)  Worthihgton  v.  Evans,  1  S.  &  St.  165. 

[(y)  2  LI.  &  Go.  102.    See  also  Eweiis  v.  Addison,  4  Jur.  lil.  S.  1034.] 
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consent  of  the  executors  "  after  named,"  was  not  forfeited  by  marriage 
without  the  consent  of  one  of  the  persons  named  who  had  declined  to  act.] 

A  consent,  required  to  be  given  by  several  persons  nominatim,  of 
course,  cannot  be  exercised  by  survivors  ;  and  in  Peyton  v.  w'hether  sur- 
Bury(2),  it  was  so  decided,  though  the  persons  were  also  vivorscan 
appointed  executors,  whose  office  survives  ;  in  which,  how-  ^'™  ""^ 
ever.  Lord  Thurlow  seems  not  to  have  fully  concurred  (a)  ;  his  opinion 
being,  that  the  required  consent  of  ' '  guardians"  might  be  given  by  a 
survivor,  though  he  admitted  that  it  was  collateral  to  the  office  (6) . 
[And  with  this  agrees  the  decision  in  Dawson  v.  Oliver-Massey  (c), 
where  it  was  held  that  a  condition  precedent  to  marry  with  consent  of 
"  parents,"  was  well  performed  after  the  death  of  the  father  by  marry^ 
ing  with  the  consent  of  the  mother.  The  court  read  the  will  as  requir- 
ing marriage  to  be  "  substantially  with  proper  parental  consent  —  with 
the  consent  of  the  parents  or  parent,  if  any."  On  this  principle  it  has 
been  held,  that  a  condition  not  to  marry  A.  without  the  written  con- 
sent of  the  testator  applies  only  to  marriage  during  the  testator's  life- 
time ;  and  that  marriage  with  A.  after  the  testator's  death,  and  without 
any  written  consent  being  left  by  him,  was  no  breach  {d).'\ 

It  seems  to  be  clear,  that  approbation  subsequent  to  a  ma;rriage  is  not 
in  general  a  sufficient  (e)  compliance  with  a  condition  requir-  Subsequent 
ing  consent ;  but  Lord  Hardwicke,  in  Burleton  v.  Hum-  approbation. 
frey  (/),  took  a  distinction  between  the  words  "  consent "  and  "ap- 
probation," holding  the  latter  to  admit  subsequent  approval,  where 
coupled  with  the  former  disjunctively ;  but  he  decided  the  case  princi- 
pally on  another  ground,  and  in  regard  to  the  admission  of  subsequent 
consent  the  authority  of  the  case  has  been  questioned  {g) . 

Where  a  term  was  limited  to  trustees,  upon  trust  to  raise  portions 
for  daughters  upon  marriage  with  consent,  and  upon  condi-  instance  of 
tion  that  the  husband  should  settle  property  of  a  certain  equitable  re- 
value ;  and  the  marriage  was  had  with  the  requisite  consent, 
but  *  the  settlement  was  omitted  by  the   neglect  of  the   trus-       *56 
tee ;  the  court  relieved  against  a  forfeiture,  upon  a  settlement 
being  ultimately  made  Qi) . 

It  remains  only  to  be  observed,  that  in  a  case  («')  in  which  the  devise 
was  on  marrying  with  consent,  and  the  limitation  over  on  "Against" 
marrj'ing  against   consent,  the  word   "against"  was  con-  "^o'^^™'  .™°- 
strued  without,  to  make  it  alternative  to  the  other  gift.  out. 

(z)  2  P.  W.  626.  (a)  See  Jones  v.  Earl  of  Suifolk,  1  B.  C.  C.  528. 

(6)  See  this  point,  in  regard  to  powers  generally,  1  Powell  Dev.,  Jarm.  289. 

[(c)  2  Ch.  D.  753.  See  also  per  Lord  Eldon,  "Grant  v.  Dyer,  2  Dow,  84.  In  Peyton  v. 
Bury,  supra,  the  condition  was  subsequent :  so  that  the  effect  of  the  decision  was  to  make  tha 
legacy  absolute.  The  power  of  giving  or  withholding  consent  does  not  generally  pass  to  the 
representative  of  a  last-surviving  executor  or  trastee,  per  Lord  Eldon,  supra. 

(rf)  Booth  v.  Mover,  W.  N.  1877,  p:  224.] 

(e)  Fry  v.  Porter,  1  Ch.  Cas.  138;  Revnish  v.  Martin,  3  Atk.  330. 

(/)  Amb.  256.    (g)  See  Clarke  v.  Parser,  19  Ves.  21.   (A)  O'Callaghan  v.  Cooper,  5  Ves'.  117. 

h)  Long  V.  Ricketts,  2  S.  &  St.  179.  See  also  Creagh  v.  Wilson,  8  Veru.  573, 1  Eq.  Oa. 
Ab.  Ill,  pi.  5. 
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*67  CONDITIONS. 

IV.  An  obligation  is  frequently  imposed  on  a  deyisee  or  legatee  tft 
Condition  to  ^^sume  the  testator's  name ;  and  in  such  case  the  question 
assume  a  arises,  whether  the  condition  is  satisfied  by  the  voluntary 
"^"  ■  assumption  of  the  name,  or  requires  that  the  devisee    or 

legatee  should  obtain  a  license  or  authority  from  the  Crown,  or  the  still 
more  solemn  sanction  of  the  legislature,  unless  (as  commonly  happens) 
the  instrument  imposing  the  condition  prescribes  one  of  those  modes  of 
procedure. 

In  Lowndes  v.  Davies  (i),  where  a  testator  constituted  A.  his  lawful 
Whether  sat-  heir,  on  Condition  he  changed  his  name  to  G.,  it  was  held 
voluntary  ^^^  ^'^  unauthorized  assumption  of  the  name  was  suffi- 
assumption.  cient.  So,  in  Doe  d.  Luscombe  v.  Yates  (Z),  where  a  condi- 
tion was  imposed  upon  devisees  not  hearing  the  name  of  Luscombe,  that 
they,  within  three  years  after  being  in  possession,  should  procure  their 
names  to  be  altered  to  Luscombe  by  act  of  parliament ;  it  was  held  that 
this  requisition  did  not  apply  to  an  individual  who,  before  he  came  into 
possession  (m) ,  had  voluntarily  and  without  any  special  authority 
assumed  the  name  of  Luscombe  ;  he  being,  it  was  considered,  a  person 
"bearing  the  name"  within  the  meaning  of  the  will(ra). 

[But]  in  B^low  v.  Bateman  (o) ,  a  testator  gave  a  legacy  of 
*57  *  1,000Z.  to  his  daughter,  upon  condition  that  she  married  a  man 
of  the  surname  of  Barlow,  to  be  paid  her  on  the  day  of  such  her 
marriage  with  a  Barlow  aforesaid ;  but  if  she  died  unmarried,  or  mar- 
ried a  person  not  bearing  the  surname  of  Barlow,  he  gave  the  legacy  to 
another.  The  daughter  married  a  person  whose  name  was  Bateman,  but 
who,  at  the  time  of  the  marriage,  assumed  the  name  Of  Barlow,  and  this 
was  held  to  be  a  compliance  with  the  condition  by  Sir  J.  Jek3'll,  M.  R., 
who  said,  that  the  usage  of  passing  acts  of  Parliament  for  the  taking 
upon  one  a  surname  was  but  modern,  and  that  any  one  might  take 
upon  him  what  surname,  and  as  many  surnames  as  he  pleased,  without 
an  act  of  Parliament.  It  was  suggested  that  the  husband  might,  after 
receiving  the  legacy,  resume  his  old  name,  and  the  court  was  requested 
to  make  an  order  that  he  should  retain  it,  but  this  was  refused.  [The 
decision  of  the  M.  R.  was,  however,  reversed  inD.P.,  probably  on  the 

(h)  2  Scott,  71,  1  Bing.  N.  C.  59T. 

\l)  1  D.  &  R.v.,187,  5  B.  &  Aid.  543.    See  also  Hawkins  v.  Lnscombe,  2  Sw.  375. 

\m)  He  was  under  age  at  the  time,  and  this  perhaps  is  not  an  immaterial  circumstance,  as 
Abbott,  C.  J.,  observed  that  '■  a  name  assumed  by  the  voluntary  act  of  a  young  man  at  his 
outset  into  life,  adopted  by  all  who  know  him,  and  by  which  he  is  constantly  called,  becomes, 
for  all  purpo.ies  that  occur  to  my  mind,  as  much  and  effectually  his  name  as  if  he  had  obtained 
an  act  of  Parliament  to  confer  it  upon  him."     [But  see  3  Day.  Cony.  360,  n.,  3d  ed.] 

(n)  As  to  gifts  to  persons  of  a  prescribed  name,  vide  Jnbson's  case.  Cro.  El.  576,  and  other 
cases  cited,  Ch.  XXIX.  ad  Jin.  And  as  to  the  period  at  which  the  conditions  for  the  assump- 
tion of  a  name  are  to  be  performed,  see  Gulliver  v.  Ashby,  1  W.  Bl.  607,  4  Bur.  1940,  ante,  8; 
Lowndes  i<.  Davies,  2  Scott,  74 ;  Pyot  v.  Pyot,  1  Ves.  335,  post ;  Cro.  El.  532,  576 !  [Langdale 
V.  Briggs,  8  D.  M.  &  G.  391  (construction  of  "in  possession  or  receipt  of  the  rents"  where 
the  devised  estate  was  reversionary). 

Whether  the  assumed  name  is  to  stand  last,  or  alone,  as  surname,  see  D'Eyncourt  t;. 
Gregory,  1  Ch.  D.  441;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  276.] 

(o)  3  P.  W.  65. 
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EEQUIEING  ASSUMPTION  OP  NAME  —  RESIDENCE.         *58 

ground  urged  in  argument  that  the  testator  intended  a  person  of  his 
own  family,  and  originally  bearing  the  name  of  Barlow  (p). 

Another  condition  frequently  imposed  on  a  devisee  is  that  he  shall 
"reside"  in  a  particular  house.  The  terms  of  the  will  are  condition re- 
generally  such  as  to  leave  no  doubt  that  personal  residence  quiring 
to  some  extent  is  required  (q)  ;  but  where  no  period  is  fixed  '^^'  ^°''®" 
for  the  duration  of  the  residence,  it  is  almost  impossible  to  enforce  the 
condition  ;  for  on  the  one  hand  it  may  be  contended  that  the  devisee 
must  live  in  the  house  always  ;  and,  on  the  other,  that  if  he  constantly 
keeps  up  an  establishment  there  it  wiU  be  sufficient  if  he  goes  there 
only  once  in  his  life(r).  In  Fillingham  r.  Bromle3'(s),  this  difficulty 
was  held  insurmountable,  and  a  purchaser  was  compelled  by  Lord  Eldon 
to  take  a  title  depending  on  the  invalidity  of  the  condition.  "  Suppose 
(said  the  L.  C.)  the  devisee  had  been  a  member  of  Parliament,  and  had 
had  a  house  in  London,  would  you  say  he  did  not  live  and  reside  at 
J.  ? "  Even  should  the  devisee  be  required  to  reside  in  the  house  during 
a  defined  period  (t) ,  or  to  make  it  his  principal  or  usual  place  of 
abode  (  u) ,  the  condition  may  still  be  frustrated,  *  for  personal  pres-  *58 
enee  in  the  specified  place  for  any  part  of  a  day  is  sufficient  resi- 
dence for  that  day ;  and  it  is  not  necessary  to  pass  the  night  of  that  day 
there  (x).  It  will  depend  on  the  particular  terms  of  the  will  whether  a 
forced  absence  or  departure  from  the  house,  as  where  the  devisee  becomes 
bankrupt  and  the  assignees  sell  to  a  purchaser  who  turns  the  devisee 
out  (y),  is  a  breach  of  the  condition.  In  a  case  where  a  life-estate  was 
given  to  a  married  woman  on  condition  that  she  should  within  eighteen 
months  cease  to  reside  at  S.,  a  place  where  her  husband  carried  on  a  busi- 
ness which  required  his  residence  there,  the  condition  was  held  void,  as 
obliging  her  to  neglect  the  performance  of  a  duty,  sc.  living  with  her 
husband  (2).  And  of  course  a  life-annuity  given  to  A.,  to  cease  when 
A.  and  B.  should  cease  to  reside  together,  was  held  not  to  be  deter- 
mined by  the  death  of  B.  (a).] 

Sometimes  a  testator  imposes  on  a  devisee  or  legatee  a 
condition  that  he  shall  not  dispute  the  will.     Such  a  condi-  that  a  legatee 
tion  is  regarded  as  in  terrorem  only,  at  least,  where  the  sub-  ^'i',te  th^'^wu" 
ject  of  disposition  is,  personal   estate ;    and,  therefore,   a  as  to  person- 
legatee  will  not,  by  having  contested  the  validity  or  effect  *'  ®^'*'^' 

l(p)  2  B.  P.  C.  Toml.  272. 

(q)  See  cases  ante,  Vol.  I.,  p.  798.  As  to  the  construction  of  a  bequest  to  a  class  of  per- 
sons •'  residing  in  this  country,"  see  Dale  v.  Atkinson,  3  Jur.  N.  S.  41 ;  Woods  v.  Townley. 
n  Hare,  314. 

(i-)  Per  Wood,  V.-C,  Kay,  545.  See,  however.  Stone  v.  Parker,  29  L.  J.  Ch.  874,  where 
this  difficulty  was  not  alluded  to.       (s)  T.  &  R.  530.   See  also  7  Beav.  443:  24  L.  J.  Ch.  488. 

(()  Walcot  V.  Botfield,  Kay,  534. 

(u)  Wynne  ».  Fletcher,  24.  Beav.  430;  Dunne  ».  Dunne,  3  Sm.  &  Gif .  22,  7  D.  M.  &  G.  207. 

(x)  Per  Wood,  V.-C,  Walcot  v.  Botfield,  Kay,  550:  per  Jessel,  M.  R.,  Astley  v.  Earl  of 
Essex,  L.  R.  18  Eq.  295. 

(y)  Doe  V.  Hawke,  2  East,  481;  Doe  d.  Shaw  v.  Steward,  1  Ad.  &  Ell.  300.    . 

(2)  Wilkinson  v.  Wilkinson,  L.  R.  12  Eq.  604.  citing  Mitchel  v.  Eeynolds,  1  P.  W.  181. 

(a)  Sutclifie  v.  Richardson,  L.  R.  13  Eq.  606.] 
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inefectnal  of  the  will,  forfeit  his  legacy,  where  there  was  prohaUUs  causa 
gift  over.  litigandi  (b),  unless,  it  seems,  the  legacy  be  given  over  upon 
breach  of  the  condition  (c). 

[But  this  doctrine  has  never  been  applied  to  devises  of  real  estate : 
Seem,  as  to  on  the  contrary,  in  Cooke  v.  Turner  (d),  it  was  expressly 
real  estate;  decided  that  such  a  condition  annexed  to  a  devise  of  land 
was  valid  and  effectual  without  a  gift  over  on  breach.  It  was  argued 
that  the  condition  was  void  as  being  contrary  to  the  libertj'  of  the 
law  (e)  :  but  it  was  answered  by  the  court,  that  it  was  no  more  so  than 
a  condition  not  to  dispute  a  person's  legitimacy,  which  was  good  (/)  : 
that,  in  truth,  there  was  not  any  policy  of  the  law  on  the  one 
*59  side  or  the  other :  that  conditions  said  to  be  void  *  as  trenching 
on  the  liberty  of  the  law  were  such  as  restrained  acts  which  it 
Was  the  interest  of  the  state  should  be  performed,  as  marriage,  trade, 
agriculture,  and  the  like ;  but  it  was  immaterial  to  the  state  whether 
land  was  enjoyed  by  the  heir  or  ihe  devisee,  and,  therefore,  the  condi- 
tion was  good,  and  the  devisee  had,  by  disputing  the  will,  forfeited  the 
devise  in  her  favor. 

The  argument  and  judgment  both  turned  on  the  legality  of  the  condi- 
tion, and  no  doubt  seems  to  have  been  entertained  that  if  it  was  legal 
it  must  also  be  effectual.  That  this  ought  to  be  the  sole  criterion  in  all 
cases  where  the  effect  of  a  condition  is  brought  in  question,  can  scarcely 
be  doubted  ;  and  that  as  no  gift  over  will  give  effect  to  a  condition  in 
itself  illegal  (as  a  condition  in  total  restraint  of  marriage  (ff)  ) ,  so  a  legal 
condition  should  never  be  rendered  ineffectual  by  the  absence  of  such  a 
gift.  The  validity  of  a  condition  that  the  devisee  shall  not  dispute 
another  testator's  will  was  assumed  in  Violett  v.  Brookman  (h)  although 
there  was  no  gift  over  on  breach :  the  only  question  was  whether  the 
testator  had  by  concurring  in  the  acts  alleged  as  a  breach  waived  the 
condition  ;  and  it  was  held,  that  he  had  (i)  ;  and  further,  that  he  had  not 
re-imposed  it  by  subsequent  codicils,  which  simplj'  confirmed  the  will. 

(i)  Powell  V.  Morgan,  2  Vern.  90;  Lloyd  v.  Spillett,  3  P.  W.  344;  Morris  v.  Burroughs, 
1  Atk.  404. 

(c)  Cleaver  v.  Spurting.  2  P.  W.  528 ;  1  Eep.  304 ;  [Stevenson  v.  Abington,  11  W.  R.  935. 
"A  gift  to  the  executors  of  the  first  legatee  will  not  suffice.     Cage  v.  Russell,  2  Vent.  352. 

(rf)  15  M.  &  Wei.  727,  14  Sim.  493. 

(e)  Citing  Shep.  Touchst.  132;  which,  however,  says  only  that  conditions  which  art 
against  the  liberty  of  the  law  are  invalid,  not  that  a  condition  not  to  dispute  a  will  is  against 
the  liberty  of  the  law.     And  see  Anon.,  2  Mod.  7. 

("/)  Stapilton  v.  Stapilton,  1  Atk.  2. 

(g)  Morley  v.  Rennoldson,  2  Hare,  570;  Lloyd  i).  Lloj'd,  2  Sim.  N.  S.  255. 

(h)  26  L.  J.  Ch.  308.  Evanturel  v.  Evanturel,  L.  R.  6  P.  C.  1  (Canadian  appeal),  may  be 
usefully  perused  with  reference  to  such  conditions,  and  with  reference  to  the  question  whether 
legal  proceedings  are  a  breach  if  abandoned  before  judgment.  A  devise  on  condition  not  to 
take  any  proceedings  at  law  or  in  equity  relating  to  the  testator's  estate  is  too  wide:  it  would 
prevent  the  devisee  from  asserting  or  defending  his  right  to  the  devised  estate  against  a 
wrongdoer,  and  is  absurd  and  repugnant.  Rhodes  v.  Muswell  Hill  Land  Company,  2!)  Beav. 
B60.  A  condition  not  to  make  any  claim  against  a  testator's  estate  was  held  not  to  prohibit 
the  legatee  from  continuing  a  litigation  pending  between  them  at  the  testator's  death.  War- 
brick  V.  Varley,  30  Beav.  347.  A  breach  must,  of  course,  .be  proved  by  the  person  alleging 
it.    Wilkinson  ».  Dyson,  10  W.  R.  681  (condition  pot  to  interfere  in  administration). 

(i)  But  as  to  this  see  above,  52. 
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And,  even  with  regard  to  personal  estate,  the  in  terrorem  doctrine  is 
not  admitted  in  cases  arising  on  other  conditions  than  those  and  as  to 
relating  to  marriage  and  disputing  a  will.    Thus,  in  Re  Dick-  "^^gj.'^'^^j 
son's  Trust  (k) ,  where  a  testator  bequeathed  to  his  daughter  estate. 
a  life-interest  in  10,000Z.,  and  by  a  codicil,  provided  that  if  she  Re  Dickson's 
should  become  a  nun  she  should  forfeit  the  legacy :  there  was  Trust. 
no  gift  over  ;  but  Lord  Cranworth,  V.-C,  held  that  the  condition  being 
legal  was  effectual,  and  that  the  daughter  having  become  a  nun  had 
forfeited  the  legacy.     So,  in  the  earlier  case  of  Colston  v. 
Morris  (Z) ,  where  a  testator  gave  a  legacy,  and  de-  Colston  *. 

clared  that  *  if  the  legatee  should  ever  interfere  with  *60 
the  management  of  trustees  appointed  for  the  educa- 
tion of  the  legatee's  daughter,  then  he  revoked  the  legacy ;  there  was 
no  gift  over,  and  it  was  argued  that  the  declaration  or  condition  was 
therefore  in  terrorem  only;  but  it  was  held  by  Sir  J.  Leach,V.-C.,  that 
the  legatee  was  not  entitled  to  the  legacy  unless  he  undertook  to  com- 
plj'  with  the  condition. 

Where  the  legatee  has  taken  his  legacy  with  a  legal  condition  of  any 
kind  annexed,  he  is,  of  course,  estopped  by  his  own  act  from  Acceptance 
afterwards  insisting  on  rights,  which  by  the  terms  of  the  cif  legacy- 
condition  he  is  bound  to  release  (m),  or  from  declining  a  aifnexed 
duty  which  he  is  thereby  required  to  perform.     This  princi-  condition 
pie  was  applied  in  Att.-Gen.  v.  Christ's  Hospital  (ra),  where  a     "  '"^' 
testator  bequeathed  to  the  governors  of  the  hospital  (who  had  power  to 
accept  such  gifts)  an  annuity  of  400Z.  forever,  upon  condition  that  his 
trustees  should  be  at  liberty  to  send  a  certain  number  of  children  to  be 
educated  at  the  school ;  and  in  case  and  as  often  as  the  governors 
should  refuse  to  admit  the  children,  the  trustees  were  empowered  to 
apply  the  annuity  towards  the  education  of  the  children  elsewhere.    For 
some  years  the  governors  of  the  hospital  recei,ved  the  annuity  and  ad- 
mitted the  children,  but  afterwards  resolved  to  do  so  no  longer.     Sir  J. 
Leach,  M.  R.,  said,  the  question  was  whether  this  was  a.  gift  of  the 
annual  sum  so  long  as  they  should  receive  the  children,  or  a  gift  upon 
condition  that  they  should  receive  them  ?    He  thought  it  clear  the  latter 
was  the  true  construction,  and  that  having  accepted  it  they  were  bound 
by  the  condition.     The  proviso  gave  an  authority  to  the  trustees,  with- 
out releasing  the  governors  from  their  engagement.] 

(k)  1  Sim.  N.  S.  37.    And  see  per  Wood,  V.-C,  Re  Caft's  Ti-usts,  2  H.  &  M.  52.  • 
(/)  Jac.  257f  n.  (m)  Egg  D.  Devey,  10  Beav.  444. 

(•)  Taml.  393.    And  see  Gregg  v.  Coates,  23  Beav.  33.] 
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*  CHAPTER  XXVIIL 


GIFTS    TO    THE    HEIR    AS    PURCHASER    (WITHOUT    ANY   ESTATE 

m  THE  ancestor). 

Gifts  to  the  heir,  whether  of  the  testator  himself,  or  of  another,  are  so 
Gifts  to  frequently  found  in  wills,  and  where  these  instruments  are 

"heir,"  how  the  production  of  persons  unskilled  in  technical  language, 
construed.      ^^^  ^.^j.^^  f^^^^  jg  g^  ^^^gj^  ^^^^  ^^  ^  vague  and  inaccurate 

sense,  that  to  ascertain  and  fix  its  signification  in  regard  to  real  and 
personal  estate  respectively,  whether  alone  or  in  conjunction  with  other 
phrases  which  most  usually  accompany  it,  is  a  point  of  no  inconsidera- 
ble importance.  Like  all  other  legal  terms,  the  word  heir,  when  unex- 
plained and  uncontrolled  by  the  context,  must  be  interpreted  according 
to  its  strict  and  technical  import ;  in  which  sense  it  obviously  designates 
the  person  or  persons  appointed  by  law  to  succeed  to  the  real  estate  in 
case  of  intestacy.^    It  is  clear,  therefore,  that  where  a  testator  devises 


1  Three  cardinal  rules  exist,  the  applica- 
tion of  one  or  other  of  which  will  ^e  neces- 
sary to  the  solution  of  ordinary  questions 
concerning  the  meaning  of  the  word  "heirs," 
or  indeed  of  any  other  technical  term  of  dou- 
ble import.  1.  An  intention  actually  ex- 
pressed, or  to  be  gathered  from  the  language 
used,  will  prevail  over  any  technical  meaning 
attached  to  the  word,  unless  that  intention 
be  opposed  to  some  absolute  (and  not  merely 
prima  facie)  rule  of  law,  such  as  the  rule  in 
Shelly's  Casli.  See  Sears  v.  Russell,  8  Gray, 
86,  94;  Gilford  v.  Choate,  100  Mass.  343;  Ide 
V.  Ide,  5  Mass.  500 ;  Bowers  v.  Porter,  4  Pick. 
198;  Morton  v.  Barrett,  22  Me.  257;  Bennett 
V.  Evans,  26  Ohio  St.  409;  Fulton  v.  Harman, 
45  Md.  251;  Smith  v.  Schultz,  68  N.  Y.  41; 
Thurber  v.  Chambers,  66  N.  Y.  42;  Scott  V. 
Guernsey,  48  N.  Y.  106 ;  Cushman  v.  Horton, 
59  N.  Y.'  149;  Heard  v.  Horton,  1  Denio,  168; 
Came  v.  Roche,  7  Bing.  226 ;  Vannorsdall  v. 
Van  Deventer,  51  Barb.  137;  Bond's  Appeal, 
31  Conn.  183 :  Roberts  v.  Ogbourne,  37  Ala. 
174;  Reck'sAppeal,  78Penn.  St.  432;  Swann 
V.  Poag,  4  S.  Car.  16.  2.  Where  an  intention 
appears  to  make  a  gift  such  as  the  law  per- 
mits, and  a  technical  term  is  used  the  in- 
tended meaning  of  which  is  not  explained  by 
any  language  of  the  will,  the  technical  mean- 
ing of  the  term  will  be  applied,  whether  the 
result  be  to  annul  the  gift,  or  to  enlarge  or 
cut  it  down  as  contrasted  with  the  effect  of 
attaching  some  secondary  meaning  to  the 
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word.  Heard  v.  Horton,  1  Denio,  165 ;  Thur- 
ber V.  Chambers.  66  N.  Y.  42;  Caninbell  v. 
Eawdon,  18  N.  Y.  412 ;  Cushman  v.  Horton, 
59  N.  Y.  149, 154;  Simms  ».  Garrot.  1  Dev.  & 
B.  Eq.  393;  Sears  v.  Russell,  8  Gray,  86,  94; 
Clarke  v.  Cordis.  4  Allen,  466;  Abbott  v. 
Bradstreet,  3  Allen,  587 ;  Rand  v.  Sanger,  115 
Mass.  124;  Bassett  v.  Granger,  100  Mass. 
348;  Richardson  v.  Martin,  55  N.  H.  45; 
Eeinders  v.  Koppelman,  68  Mo.  482 :  Duncan 
V.  Harper,  4  S.  Car.  76;  Clark  v.  Moseley, 
1  Rich.  Ec(.  396.  3.  As  a  corollary  to  these 
two  rules,  it  is  held  that  when  a  word  is  used 
more  than  once,  it  is  to  receive  the  same  con- 
struction in  each  case;  with  this  exception, 
that  a  word  having  a  technical  legal  mean- 
ing, when  accompanied  in  one  clause  bv  a 
context  which  shows  an  intention  that  it 
should  be  understood  in  a  different  sense,  and 
used  in  another  distinct  clause,  in  reference 
to  a  different  subject,  without  such  explana- 
tory context,  must  receive  in  the  latter  clause 
its  technical  meaning.  Llovd  v.  Rambo,  35 
Ala.  709;  Carter  v.  Bentall,  2  Beav.  522; 
Doe  d.  Cadogan  k.  Ewart,  7  Ad.  &  E.  636; 
State  Bank  v.  Ewing,  17  Ind.  68.  Difficulty, 
however,  is  not  removed  in  all  cases,  if  in 
most  of  them,  by  the  statement  of  the  chief 
rules  that  are  to  govern :  the  question  oftener 
is,  how  to  apply  a  rule  to  the  particular  case, 
or  which  of  the  several  rules  the  case  falls 
within.  When,  for  instance,  to  refer  to  the 
first  of  the  foregoing  propositions,  has  the 
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real  estate  simply  to  his  heir,  or  to  his  heir  at  law,  or  his  right  heirs,  the 
devise  will  apply  to  the  person  or  persons  answering  this  description  at 


testator,  by  the  context  of  the  will,  attached 
to  the  word  "heirs  "  a  meaning  at  variance 
Tvith  its  technical  signification?  No  rule  can 
be  laid  down  for  the  answer  of  this  question 
for  all  cases.  One  or  two  rules,  however, 
relating  to  the  effect  of  the  language  of  the 
context,  have  been  found  possible  and  ser- 
viceable. Thus,  when  the  word  "heirs,"  as 
used  by  the  testator,  is  used  in  evident  refer- 
ence to  a  set  of  children  elsewhere  mentioned 
as  a  whole,  or  elsewhere  described  individ- 
ually, the  word  is  to  be  treated  as  used  merely 
for  convenience,  or  to  avoid  repetition,  and  to 
be  understood  in  the  sense  of  that  for  which 
it  stands.  Ex  parte  Artz,  9  Md.  65.  Again, 
technical  words  in  the  explanatory  context 
are^  doubtless  to  be  treated  there,  in  the  inter- 
pretation of  the  main  term  in  question,  just 
as'  they  would  be  treated  if  they  were  the 
main  subject  of  examination.  But  there  are 
many  cases  of  language  in  the  context  which 
fall  without  the  limits  of  such  rules ;  cases, 
indeed,  which  cannot  be  embraced  within  any 
rule  whatever,  save  the  general  one  that,  as 
to  non-technical  language,  good  sense  and 
the  natural  and  obvious  meaning  should  be 
applied.  Each  case  of  this  kind  must,  of 
course,  be  considered  by  itself,  and  the  inter- 
pretation of  the  technical  term  in  question, 
unassisted  by  special  rules  as  to  the  applica- 
tion of  the  particular  context,  governed  ac- 
cordingh^.  Tbe  following  cases,  among  many 
others,  may  be  referred  to  as  illustrating  this 
observation;  in  most  of  which  it  is  held  that 
the  accompanying  language  of  the  testator 
did  not  modify  the  technical  meaning  of  the 
word  "  heirs."  Porter's  Appeal,  45  Peun.  St. 
201  ( "  the  whole  of  heirs  named,"  some  being 
named  who  were  not  heirs,  means  only  those 
who  would  take  in  case  of  intestacj^) ;  Eby's 
Appeal,  50  Penn.  St.  311  ("heirs  and  distrib- 
utees according  to  the  law  of  the  land"); 
Clark  V.  Scott,  67  Penn.  St.  446  ("  the  heirs, 
executors,  or  administrators  of  said  legatees 
or  devisees");  Keeler  v.  Keeler,  39  Vt.  5.50 
("male  heirs  at  law  who  may  then  live  in 
S.  H.");  Gibbon  v.  Gibbon,  40  Ga.  562 
("  heirs  of  the  full  blood  " ) ;  Feltman  v.  Butts, 
8  Bush,  115  ("to  his  heirs"  construed  to  his 
children  living).  See  further  Quick  v.  Quick, 
21  N.  J.  Eq.  13;  Kiser  v.  Kiser,  2  Jones  Eq. 
28;  Baskin's  Appeal,  3  Barr,  304;  Rand  v. 
Sanger,  115  Mass.  124;  Dove  v.  Torr,  128 
Mass.  38;  Vinson  v.  Vinson,  33  Ga.  454.  In 
Lord  V.  Bourne,  63  Me.  368,'  it  is  held  that 
"all  the  residue  .  .  .  I  give  to  my  legal 
heirs  "  does  not  include  the  testator's  widow, 
overruling  Mace  v.  Cushman,  45  Me.  250. 
With  Lord  v.  Bourne  agree  Richardson  v. 
Martin,  55  N.  H.  45;  Rusing  v.  Rnsing,  25 
Ind.  63;  Holt  v.  Wall,  3  Ves.  2^17;  Bailey  v. 
Biiley,  25  Mich.  185;  and,  it  is  apprehended, 
all  the  common-law  authorities,  in  cases  in 
which  there  is  no  indication  that  the  word 
"heir"  is  not  used  in  its  technical  sense. 
Contra  by  statute.  Gibbon  v.  Gibbon,  40  Ga. 
562 ;  Furguson  ».  Stuart,  14  Ohio,  140 ;  Kaw- 


son  V.  Eawson,  52  111.  62.  And  the  widow  is 
treated  as  an  heir  under  the  statute  of  Indi- 
ana defining  competent  witnesses.  Peacock 
».  Albin,  39  Ind.  25.  The  second  rule,  which 
permits  a  lawful  gift  to  be  annulled  or  modi- 
fied, by  reason  of  the  failure  of  the  testator  to 
provide  some  legal  means  for  interpreting  the 
word  "heirs  "  in  a  secondary  sense,  is  illus- 
trated by  a  gift  to  the  "heirs"  of  a  living 
person,  but  not  indicated  in  the  will  to  be  liv- 
ing. Now  "viventis  nemo  est  hasres,"  and 
for  this  technical  reason  the  gift  is  void. 
Heard  v.  Horton,  1  Denio,  168 ;  Goodright  v. 
-White,  2W.  Black.  1010;  Carne  v.  Roche, 
7  Bing.  226;  Campbell  v.  Rawdon,  18  N.  Y. 
412,  417;  Simms  v.  Garrot,  1  Dev.  &  B.  Eq. 
393.  This,  it  seems,  proceeds  upon  the  ground 
of  the  inadmissibility  of  parol  evidence  in  aid 
of  the  gift  attempted.  There  is  no  latent  am- 
biguity in  the  will  to  justify  the  introduction 
of  evidence  to  explain  that  the  ancestor  of  the 
"heirs"  was  living,  and  that  the  testator 
therefore  contemplated  a  gift  to  the  heirs  as 
children.  But  the  rule  results,  no  doubt,  in 
annulling  the  intention  (a  perfectly  legal  in- 
tention, too),  of  the  testator ;  and  hence, 
when  anything  can  be  discovered  in  the  will 
which  indicates  that  he  contemplated  a  gift  to 
the  persons  called  heirs,  in  the  lifetime  of 
their  ancestor,  that  will  be  laid  hold  of.  How 
far,  indeed,  the  courts  will  go  to  uphold  the 
gilt  may  be  seejn  in  Carne  v.  Roche,  7  Bing. 
226,  where  the  fact  that  the  will  described  the 
ancestor  of  the  "heir"  as  "of  Butterhill" 
was  considered  to  imply  that  the  person  was 
contemplated  as  living  at  the  testator's  death. 
The  same  conclusion  was  necessarily  reached 
in  Goodright  v.  White,  2  W.  Black.  1010,  from 
the  fact  that  the  testator  left  a  term  and  a 
subsequent  annuity  to  the  ancestor.  To  the 
same  effect,  Simnis  v.  Garrot,  1  Dev.  &  B. 
Eq.  393.  And,  of  course,  there  is  an  end  of 
question  when  the  testator  in  terms  describes 
the  ancestor  as  living.  Heard  v.  Horton, 
1  Denio,  168.  But  in  the  absence  of  ex- 
pressed intention,  the  rule  that  a  gift  to  the 
"  heirs  "  of  a  person  described  or  indicated  to 
be  living,  is  meant  to  be  a  gift  to  the  children 
or  other  persons  intended  of  the  living  donee, 
rather  than  to  those  who  may  be  his  heirs  in 
the  legal  sense  (that  is,  at  his  death),  applies 
only  when  those  heirs  are  to  take  presently 
upon  the  testator's  death,  and  not  where  the 
gift  to  them  follows  a  gift  to  some  one  else. 
Campbell  v.  Rawdon,  18  N.  Y.  412.  The  sec-  ■ 
ond  rule  finds  further  illustration  in  the  case 
so  often  cited  in  the  present  note,  Campbell 
V.  Rawdon.  In  that  case  those  who  had  been 
described  as  "heirs  "  would  have  taken  only 
a  life-estate  had  the  term  been  construed  to 
mean  children.  As  it  was,  construing  the 
word,  in  the  absence  of  explanatory  context, 
in  its  primary  sense,  they  took  an  estate  in 
fee-simple,  it  may  be  added  that,  under  the 
law  which  has  prevailed  in  New  York  since 
1830,  the  same  designation  under  either  inter- 
pretation would  give  the  donees  a  fee.    13 
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his  death,  and  who,  under  the  statute  regulating  the  law  of  inherit- 
ance (a),  will  take  the  property  in  the  character  of  devisee,  and  not,  as 
formerly,  by  descent.  And  if  the  heirship  resides  in,  and  is  divided 
among,  several  individuals  as  corheir?  or  co-heiresses,  the  circumstance 
that  the  expression  is  heir  (in  the  singular)  creates  no  difficulty  in  the 
application  of  this  rule  of  construction ;  the  word  *'  heir  "  being  in  such 
cases  used  in  a  collective  sense,  as  comprehending  any  number  of  per- 
sons who  may  happen  to  answer  the  description  (5)  ;  and  which  persons, 
if  there  are  no  words  to  sever  the  tenancy,  will  be  entitled  as  joint- 
tenants  (c). 
_    .  And  it  is  to  be  observed,  that  a  devise  [to  heirs,  in  the 

Devise  to 

heirs  passes  plural] ,  (though  contained  in  a  will  made  before  the 

fee-simple.  #g2  year  1838)  vests  in  *  the  heir  an  estate  in  fee-simple, 
without  further  words  of  limitation,  or  anj-  equivalent 
expression  {d) ,  on  the  ground  (to  use  the  quaint  though  significant  lan- 
guage of  an  early  judge  (e)) ,  that  "  the  word  heirs  is  nomen  colleetivum  : 
and  it  is  aU  one  to  say  heirs  of  J.  S.,  as  to  say  heir  of  J.  S.,  and  heirs 
of  that  heir ;  for  every  particular  heir  is  in  the  loins  of  the  ancestor, 
and  parcel  of  him."  ^ 


(5)  Mounsey  v.  Blamire,  4  Russ.  384. 


(n)  3  &  4  Will.  4,  u.  106,  s.  3. 

[(c)  Lit.  s.  254.  id)  Co.  Lit:  10  a.] 

(e)  Per  PoUexfen,  [arguendo']  in  Burchett  V.  Durdant,  Skinn.  206:  [Marshall  v.  Peascod, 
2  J.  &  H.  73  (deed).] 


N.  Y.  416.  The  primary,  i.  e.  technical, 
sense  of  the  word  "  heirs,"  as  may  be  inferred 
from  an  observation  already  made  concern- 
ing the  first  rule  (that  a  contingent  estate 
may  be  given  by  the  context  or  hy  express 
terms),  signifies  not  rnerely  those  who  are  or 
would  be  heirs,  at  the  time  of  the  ancestor's 
death,  as  contrasted  with  persons  in  being  in 
his  lifetime,  but  also  those  who  would  be 
heirs  at  the  death  of  the  ancestor,  in  contrast 
with  those  who  would  be  his  heirs  at  a  later 
period.  Minot  v.  Tappan,  122  Mass.  535; 
Dove  V.  Torr,  128  Mass.  38.  This,  indeed, 
is  only  a  more  specific  way  of  saying  that 
vested  are  preferred  over  contingent  inter- 
ests. Vol.  I.,  p.  799i  If,  however,  a  different 
intention  appear  in  the  will,  that  must  pre- 
vail, if  lawful.  lb. ;  Sears  i).  Russell,  8  Grav, 
88,  94;  Donohue  v.  McNichol,  61  Penn.  S"t. 
73.  Still,  if  the  testator's  mtention  should  be 
obnoxious  to  some  prohibition  of  law,  such  as 
the  rule  against  perpetuities,  the  purpose 
would  fail  altogether.  The  courts  could  not 
fall  back  upon  the  technical  meaning  of  the 
word  to  uphold  the  gift.  Sears  v.  Russell, 
supra;  Donohue  i).  McNichol,  supra.  The 
term  *'hoir"  has  no  technical  sense  as  ap- 
plied to  gifts  of  personalty.  Kiser  v.  Kiser, 
2  Jones  Eq.  28 :  Sweet  v.  Dutton,  109  Mass. 
589.  It  should  naturally  be  construed  to 
mean  those  who  would  be  entitled  to  take 
under  the  statutes  of  distribution,  unless  a 
different  intention  appear.  lb.;  Houghton  «. 
Kendall,  7  Allen,  72;  Nelson  v.  Blue,  63 
N.  Car.  659.  But  in  some  cases  it  is  held 
t^at  the  construction  of  the  term  is  to  be  gov- 


erned by  the  nature  of  the  property.  Sweet 
■V.  Dutton,  supra;  Gittings  v.  McDermott,  2 
My.  &  K.  69.  But  the  testator's  intention  is 
to  govern  if  it  can  be  ascertained.  lb. ;  De 
Beauvoirr.  DeBeauvoir,  3  H.  L.  Cas.  524; 
Clark  V.  Cordis,  4  Allen,  466,  480;  Collier  v. 
Collier,  3  Ohio  St.  369;  Walker  b.  Dunshee, 
38  Penn.  St.  430.  See  post,  p.  85.  It  may 
be  added  that  the  primary  sense  of  unteclim- 
cal  terms  generally,  such  as  the  words  "  husr 
band,"  "wife,"  and  "relations"  (post,  p. 
120),  is  the  ordinary  popular  sense;  and  this 
is  to  be  applied  in  the  absence  of  evidence 
showing  that  the  testator  used  it  in  some  other 
sense.  The  first  rule  is  also  exemplified  in 
the  large  class  of  cases  dwelt  upon  m  Chap. 
XXV.  (Vol.  I.,  p.  799).  in  which,  by  force 
of  express  terms,  or  of  the  context,  an  estate 
to  "heirs"  has  been  held  continfcent  until 
the  happening  of  a  particular  event,  rather 
than  vested  at  the  death  of  the  ancestor. 

1  When  the  word  "heirs  "  is  taken  as  a 
word  of  limitation,  it  is  collective,  and  signi- 
fies all  the  descendants  in  all  generations; 
but  when  it  is  taken  as  a  word  of  purchase,  it 
may  denote  particular  persons  answering  the 
description  at  a  particular  time,  and  in  a  spe- 
cial sense,  according  to  circumstances.  Ful- 
ton ».  Harman,  45  Md.  251.  For  example, 
where  in  the  case  of  a  gift  to  A.  for  life,  re- 
mainder to  his  "lawful  heii-s,"  tlie  words 
quoted  are  followed  by  words  of  partition  and 
distribution  inconsistent  with  the  devolution 
of  the  estate  by  inheritance,  the  estate  for  life 
cannot  be  enlarged  to  a  fee-simple  by  the 
term  "lawful  heirs."    lb. 
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Upon  the  same  principle  it  is  well  settled,  that  a  devise  to  the  heirs  of 
the  body  ^  of  the  testator  or  of  another  confers  an  estate  tail ;  -^  \r    f  th 
which  estate,  it  is  to  be  observed,  will  (unless  stopped  in  its  body  as  pur- 
course  \>y  the  disentailing  act  of  the  tenant  in  tail)  devolve  <^''*^^''^- 
to  all  persons  who  successively  answer  the  description  of  heir  of  the  bod}'. 

The  leading  authority  for  this  doctrine  is  Mandeville's  case(/),  the 
circumstances  of  which  aptly  illustrate  the  peculiar  mode  of  Mandeville's 
devolution  in  such  cases.  John  de  Mandeville  died,  leaving  '^^^^ 
issue  by  his  wife,  Roberge,  two  children,  Eobert  and  Maude.  A.  gave 
certain  lands  to  Roberge,  and  to  the  heirs  of  John  de  Mandeville,  her 
late  husband,  on  her  bodj'  begotten  ;  and  it  was  adjudged  that  Roberge 
had  an  estate  but  for  life,  and  the  fee  tail  vested  in  Robert  (heir  of  the 
body  of  his  father,  being  a  good  name  of  purchase),  and  that  then,  when 
he  died  without  issue,  Maude,  the  daughter,  was  tenant  in  tail  of  the 
body  of  her  father,  per  formam  doni.  "  In  which  case  it  is  to  be  ob- 
served," says  Lord -Coke,  "that  albeit  Robert  being  heir^  took  an 
estate  tail  by  purchase,  and  the  daughter  was  no  heir  of  his  (John's) 
body  at  the  time  of  the  gift,  yet  she  recovered  the  land  per  formam  doni, 
by  the  name  of  heir  of  the  body  of  her  father,  which  notwithstanding 
her  brother  was,  and  he  was  capable  at  the  time  of  the  gift ;  and, 
therefore,  when  the  gift  was  made,  she  took  nothing  but  in  expectancy, 
when  she  became  hehx  per  formam  doni." 

[Whether  a  devise  (by  will  dated  before  1838)  to  heir  in  the  singular 
is  as  effectual  to  confer  an  estate  in-  fee-simple  as  a  devise  to  _ 

Whether  de- 
heirs  in  the  plural,  seems  never  to  have  been  decided.  vise  to  heir, 

*  The  affirmative  is  supported  by  a  dictum  of  Holt,  *63  "^^''■"fiJ^'y^ 
C.  J.  {g)  ;  and  by  some  observations  of  Sir  W.  P. 
Wood,  V.-C,  who  said  (A)  that,  -ttiough  Coke's  reasoning  pointed  to 
the  plural  as  necessary  (t),  "  later  authorities  appeared  to  have  settled 
that  the  same  consequence  followed  where  heir  was  used  in  the  singu- 
lar." The  passage  in  Coke  here  referred  to  deals  with  a  limitation  to 
A.  and  his  heirs,  and  the  later  authorities  alluded  to  (but  not  specified 
by)  the  V.-C,  were  probably  those  which  are  cited  in  Hargrave's  note 
to  that  passage,  and  most  of  which  deal  with  gifts  to  A.  and  his  heir, 
not  to  gifts  to  the  heir  by  purchase.  The  question  is  of  rapidly  dimin- 
ishing importance. 

(/)  Co.  Lit.  26  b.  See  also  Southcote  v.  Stowell,  1  Mod.  226,  237,  2  Mod.  207-211,  Freem. 
216,  225;  Wills  ».  Palmer,  5  -Burr.  2615,  2  W.  Bl.  687;  [Wright  v.  Vernon,  2  Drew.  439,  7 
■H.  L.  Ca.  35,  4  Jur.  N.  S.  1113.  The  entail  must  be  traced  as  if  limited  originally  to  the  tes- 
tator or  other  person  so  as  to  be  descendible  from  him  to  the  claimant.  It  may,  of  course,  be 
feneral  or  special,  but  must  not  be  eccentric  or  invented  to  suit  the  occasion,  Allgood  v.  Blake, 
„  R.  7  Ex.  363 ;  per  Bosanquet,  J.  9  01.  &  Fin.  625.] 

(g)  Beviston  v.  Hussey,  Skin.  385,  563. 

[(A)  Marshall*.  Peascod,  2  J.  &  H.  75.  Distinguish  between  such  a  devise  and  a  will 
thus :  "I  make  A.  heir  of  my  land "  :  which  gives  A.  the  fee-simple,  " for  such  estate  as  the 
ancestor  hath  such  is  A.  to  inherit,"  Spark  v.  Purnell,  Hob.  75;  Jenkins  «.  Lord  Clinton,  26 
Beav.  108,  8  H.  L.  Ca.  571  (Jenkins  v.  Hughes) ;  ante,  Vol.  I.,  p.  357,  n.  (d). 

(t)  Co.  Lit.  8  b. 

1  See  Clifford  v.  Koe,  L.  R.  5  App.  Cas.  447,  458. 
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If,  however,]  a  devise  to  the  heir  general  in  the  singular,  confers  an 
"Heir  of  the  estate  in  fee-simple,  so,  on  the  same  principle,  a  devise  to 
bod.v"  (in  the  heir  of. the  body  in  the  singular  [ought  to]  be  held  to 
esmguar.)  g^j^^gj,  ^^  estate  tail  by  purchase. on  the  person  or  persons 
first  answering  the  description  of  heir  of  the  body.  [But  in  Chambers 
V.  Taylor  (j),  Lord  Cottenham,  though  he  treated  the  decisions  upon 
gifts  to  A.  and  the  heir  of  his  body  as  authorities  applicable  to  the 
question  what  estate  was  conferred  by  a  devise  to  the  heir  of  the  body 
of  A.  by  purchase  (and  so  far  anticipated  Sir  W.  "Wood's  method  of 
ascertaining  the  effect  of  a  devise  to  the  heir  general  by  purchase) , 
drew  from  those  decisions  the  conclusion  that  a  devise  to  heir  of  the  body 
in  the  singular  by  purchase  would  not  confer  an  estate  tail.  After  no- 
ticing the  decisions  upon  devises  to  A.  and  the  heir  of  his  body  in  the 
singular,  the  L.  C.  said:  "These  cases  prove  that  the  word  heir  in 
the  singular  number  has  sometimes  the  same  effect  as  the  word  heirs 
in  the  plural ;  but  if  words  of  limitation  are  superadded  to  the  word 
heir,  it  is  considered  as  conclusivelj^  showing  that  the  word  is  used  as  a 
word  of  purchase.  When  that  is  not  the  case,  it  is  considered  in  con- 
struing wills  as  nomen  eollectivwm  for  the  purpose  of  creating  an 
*64  estate  tail  in  the  first  taker,  and  not  as  creating  an  estate  tail  *  in 
the  person  answering  the  description  of  heir.  If  the  word  heir 
would  per  se  give  an  estate  of  inheritance  to  the  party  answering  the 
description,  there  would  be  no  reason  for  any  distinction  whether  words 
of  limitation  or  inheritance  were  or  were  not  superadded.  These  cases 
therefore  prove  that  the  daughters  would  not  have  taken  estates  of 
inheritahce  as  purchasers  under  a  will ;  and  it  is  not  pretended  that 
their  parents  took  more  than  estates  for  life." 

But  assuming  that  a  devise  to  the  heir  of  the  body  in  the  singular 
would  confer  an  estate  tail  by  purchase  on  the  person  or  persons  first 
answering  the  description  of  heir  of  the  body,  it  would  still  remain 
undecided]  whether  the  property  would  devolve  successively  to  every 
individual  who  should  answer  the  description  of  heir  of  the  body,  in  like 
manner  as  under  a  devise  to  heirs  of  the  body  in  the  plural,  or  whether 
the  estate  would  vest  in  and  be  confined  to  the  individual  who  should 
first  answer  the  description  of  heif'  of  the  body,  and  who  would  take  an 
estate  tail  by  purchase.  The  latter  was  evidently  the  opinion  of  Taun- 
ton, J.,  in  Doe  d.  Winter  v.  Perratt  (i),  who,  after  citing  Mandeville's 
ca,se  (Z),  and  Southcote  v.  Stowell(m),  said:  "In  these  instances,  the 
estate  tail  arises  out  of  proper  words  of  limitation  in  the  plural  number 

(.J)  2  My.  &  C.  376.  In  that  case  land  was  settled  b^  deed  to  the  use  of  the  settlor  and  his 
wife  successively  for  life,  remainder  to  the  use  of  the  heir  female  of  the  body  of  the  settlor  on 
the  body  of  his  said  wife  already  begotten  and  then  living  or  which  might  be  begotten  there- 
after, and  in  default  of  such  issue  to  the  use  of  the  heir  male  of  the  body  of  the  settlor  on  the 
body  of  his  said  wife  to  be  begotten,  and  in  default  of  such  issue  to  the  right  heirs  of  the 
settlor.  At  the  date  of  the  deed  the  settlor  and  his  wife  had  four  daughters  living,  but  no 
issue  male :  at  his  death  the  four  daughters  and  several  sons  of  the  marriage  survived. 

(*)  9  CI.  &  Fin.  616.  (l)  Ante,  p.  62. 

(m)  1  Mod.  226,  237;  2  Mod.  207,  211. 
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denoting  a  certain  continuous  line  of  posterity  '  heirs  of  the  bod}-.'  But 

no  such  effect  can  be  given  to  the  word   '  heir,'  '  heir  of  the  body,' 

'  right  heir,'  or  '  next'  or  '  first  heir,'  where  they  constitute  only  a  mere 

designatio  personce"  («).     The  case,  however,  did  not  raise  tliis  precise 

point,  as  the  words  "  [first]  male  heir"  occurring  in  the  will  then  before 

the  court  were  held  to  mean  first  male  descendant,  in  which  sense  thej' 

could  not  operate  to  confer  an  estate  tail  by  force  of  the  doctrine  under 

consideration  anj'  more  than  those  words  themselves  would  if  employed 

by  the  testator.     It   seems  difficult,  liowever,   to  reconcile  with   this 

doctrine  the  case  of  Whitelock  v.  Ileddon  (o) ,  where 

Whitelock  v. 
A.  devised  to  his  grandson  C.  all  his  estates,  *  to  him,     *65  Heddon. 

his  heirs,  and  assigns,  except  as  thereinafter  men- 
tioned ;  that  is  to  say  provided  that  in  case  his  (testator's)  sonB.  should 
have  an^'  son  or  sons  begotten  or  born  in  lawful  matrimony,  then  he 
devised  the  said  estates  to  such  ( p)  male  issue  as  his  son  B.  should  or 
might  have  at  the  time  of  O.'s  attaining  the  age  of  twenty-one  years  ;  but  in 
case  his  said  son  B.  should  have  any  male  issue,  then  he  pevise  to 
directed  that  C.  should  receive  the  rents,  until  twenty-one,  ™ale  issue, 
as  above-mentioned:  it  was  held,  that  a  son  of  B.,  in  ventre  matris  on 
C.'s  attaining  his  majority  (and  who  was  the  eldest  son  in  esse  at  that 
period,  tlie  first  being  dead),  took  an  estate  tail  bj'  force  of  the  word 
"issue,"  and  not  a  fee-simple  by  the  effect  of  the  word  "estates." 
Eyre,  C.  J.,  said,  as  the  objects  were  the  sons  of  the  testator's  son, 
wlio,  it  appeared,  were  to  have  his  bounty  in  preference  to  the  son  of 
his  daughter  (for  such  C.  was),  and  as  '■^  issue"  was  a  collective- term, 
capable  of  being  descriptive  of  either  person  or  interest,  or  both,  he 
thought  it  reasonable  to  understand  the  word  "issue''  in  its  largest 
sense,  so  as  to  deem  it  descriptive  of  an  estate  tail  male  to  the  sons  of 
B.,  as  many  as  there  should  be,  in  order  of  succession. 

It  is  evident  that  the  court  did  not  construe  the  words  "  male  issue" 
as  altogether  synonymous  with  heirs  male  of  the  body  (q), 
inasmuch  as  the  devise  was  held  to  take  effect  in  favor  of  iipon  White- 
the  son  of  B.  in  the  lifetime  of  his  father,  so  that  the  words  ^^^  "•  Hed- 
were  read  as  importing  heirs  apparent  of  the  body,  a  mode  of 
construction  which  seems  to  bring  the  case  into  direct  collision  with  Doe 

[(n)  May  not  this  mean  that  where  (i.  e.  assuming  that)  the  expressions  in  question,  in  the 
singular,  constitute  only  desit/natio  personce,  they  not  only  do  not  confer  such  an  estate  as  was 
exemplitied  in  JMandcville's  case,  but  no  estate  of  inheritance  whatever?  Tlie  tenor  of  the 
learned  judge's  remarlis  seems  to  be  rather  to  the  etfect  that  the  words  in  question  regularly 
confer  a  life-estate  only;  but  it  was  not  necessary  for  him  to  go  further  than  to  say  that  such 
was  their  effect  when  (as  in  the  case  he  was  considering)  they  amounted  only  to  des'ujnntio 
personce.  In  Doe  d.  Sams  v.  Garlic!?,  14  M.  &  W.  698,  a  dfi^'ise  to  "the  person  or  persons  as 
at  my  death  shall  be  the  lieir  or  heirs  at  law  of  A.,"  was  held  a  mere  deslcjnailo  personce  and 
to  confer  a  lile-estate  only.] 

(o)  1  B.  &  P.  243. 

(p)  Ej're,  C.  J.,  reasoned  upon  the  word  "such,"  as  if  it  meant  such  sons  before  men- 
tioned; but  the  expression  was  "such  male  issue  as  my  said  son  shall  or  may  have."  The 
word,  therefo'-e,  evidently  had  reference  to  the  succeeding  words  of  the  context. 

[(?)  For  an  instance  of  the  words  being  so  construed  see  AUgood  v.  Blake,  L.  E.  7  Ex. 
339,  8  Ex.  160.] 
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V.  Perratt  in  regard  to  the  nature  of  the  estate  conferred  by  the  devise, 
and  upon  this  point  Whitelock  v.  Heddon  (but  which,  unfortunately,  was 
not  cited  in  Doe  v.  Perratt)  must  be  considered  as  overruled.^ 

Where  a  testator  has  thrown  into  the  description  of  heir  an  additional 
"H  ■  "  th  iiigredient  or  qualification,  the  devisee  must  answer  the  de- 
superadded  scription  in,  both  particulars.  Thus  a  devise  to  the  right 
quai  cation.  jjgjj.g  j^^j^  ^f  ^jjg  testator,  or  to  the  right  heirs  of  Ms  name, 
is,  according  to  the  early  cases,  to  be  read  as  a  devise  to  the  heir,  pro- 
vided he  be  a  male,  or  provided  he  be  of  the  testator's  name  (as  the 

case  may  be)  ;  and,  consequently,  on  the  principle  just  stated,  if 
*66       the  character  of  heir  should  happen  to  devolve  to  a  *  person  not 

answering  to  the  prescribed  sex  or  name,  the  devise  would  fail. 

Thus,  in  Ashenhurst's  ease  (r),  where  the  devise  was  to  the  right  heirs 

u-n-  L.i  ■     male  of  the  testator  forever :  it  was  held  both  in  B.  R.  and 

"  Right  heirs 

male,"  fiow    in  the  Exchequer  Chamber,  that,  as  the  testator  died  leaving 

construed.  j^^  other  issue  than  three  daughters  (who  were,  of  course, 
his  heirs  general),  the  devise  failed,  and  did  not  apply  to  his  next 
collateral  heir  male. 

So,  in  Counden  v.  Gierke  (s),  where  a  testator,  having  issue  a  son 
and  daughter,  and  two  grand-daughters  the  issue  of  his  daughter, 
,  devised  an  annuity  out  of  certain  lands  to  his  grandchildren,  and  a 
legacj'  to  his  brother  ;  and  then  declared  that  the  lands  should  descend 
"Right  heirs  unto  his  son,  and  if  he  died  without  issue  of  his  body,  then 
"nd'tros-*™^  to  go  unto  his  (the  testator's)  right  heirs  of  his  name  and 
terity."  posterity,  equallj-  to  be  divided,  part  and  part  alike-;  and 

then  to  his  grand-daughters  he  devised  another  annuity  out  of  the  land. 
The  question  was,  whether  the  devise  to  the  right  heirs  of  his  name  and 
posterity  was  a  good  devise  to  the  testator's  brother,  who  was  of  his 
name,  but  was  not  his  heir.  It  was  held,  that  the  brother  was  not  en- 
titled, and  that  the  devise  was  void(<).     [And  the  principle  of  these 

(r)  Cited  Hoh.  34. 

(s)  Moore,  860,  pi.  1181,  Hob.  29.  See  also  Starling  «.  Ettrick,  Pre.  Ch.  54;  Lord  Ossnls- 
ton's  case,  3  Salk.  336.  11  Mod.  189,  Co.  Lit.  25  a;  [Dawes  v.  Ferrers,  2  P.  W.  1,  8  Vin.  Ab. 
317,  pi.  13,  Pre.  Ch.  589.1 

(J,)  Whether  devise  to  heirs  male  means  heirs  male  of  the  body. — But  is  there  not  ground  to 
contend  that  a  devise  to  the  heirs  male  of  the  testator  operates  as  a  devise  to  the  heirs  male 
of  his  body,  seeing  that  it  has  long  been  settled  that  a  devise  to  A.  and  his  heirs  male,  or  to  A. 
and  his  heirs  female,  confers  an  estate  tail  special  (Baker  r.  Wall.  1  Ld.  Raym.  185);  and- 
such  is  likewise  the  effect  of  a  devise  to  A.  for  life,  and  after  his  death  to  his  right  heirs  male 
forever  (Doe  d.  Lindsey  v.  Colyear,  11  East.  548) ;  the  word  "  heirs  "  being  in  these  several 
cases  construed  to  mean  heirs  of  the  body.  Indeed,  the  opinion  of  the  court  seems  to  have 
been  in  favor  of  such  a  construction  in  Lord  Ossulston's  case,  3  SalU.  336,  Co.  Lit.  25  a, 
■where  one  Ford,  having  issue  three  sons  and  a  daughter,  and  also  a  brother,  devised  to  his 
three  sons  successively  in  tail  male,  with  remainder  to  his  own  right  heirs  male  forever ;  and 
the  three  sons  being  dead  without  issue,  the  whole  court  held  that  the  brother  could  not  take 
as  male  heir  —  first,  because  a  devise  to  heirs  male  operates  as  a  limitation,  to  heirs  male  of  the 
body,  and  the  brother  could  not  be  heir  male  of  the  devisor's  body;  secondly,  because  the  re- 

1  The  following  is  held  to  create  an  estate  heir."    Brownell  v.  Brownell,  10  R.  I.  509. 

tail  in  the  first  taker:  "I  give  my  house  in  See  Cuffee  v.  Milk,  10  Met.  366;  Canedy  9. 

P.  to  my  daughter  L.  during  her  I'ife,  and  at  Haskins,  13  Met.  389. 
her  decease  I  bequeath  it  to  her  oldest  male 
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decisions   was   adopted   in  Wrightson  v.  Macaulaj'(i(),  where  it  was 
held,  that  under  a  devise  to  the  testator's  "  right  heirs  being  of 
the  *  name  of  H.,"  the  person  who  was  his  nearest  relation  of      *67 
that  name,  but  not  his  heir,  had  no  claim.] 

It  remains  to  be  considered  how  far  the  doctrine  of  the  preceding 
cases  is  applicable  to  limitations  to  heirs  of  the  body.     Sir  Edward 
Coke(x),  laj'S    down    the    following    distinction:      "That  whether de- 
where  lands  are  given  to  a  man  and  his  heirs  females  of  his  ^T'l'",'"^"™ 
body,  if  he  dieth  leaving  issue  a  son  and  a  daughter,  the  male  or  fe-' 
daughter  shall  inherit ;  for  the  will  of  the  donor,  the  statute  ™'»^^'  app''es 

°  '  to  a  person 

working  with  it,  shall  be   observed.     But  in  the  case  of  a  not  heir 

purchase,  it  is  otherwise  ;  for  if  A.  have  issue  a  son  and  a  several- 
daughter,  and  a  lease  for  life  be  made,  the  remainder  to  the  heirs  female 
of  the  body  of  A.,  and  A.  dieth,  the  heir  female  can  take  nothing,  be- 
cause she  is  not  heir  ;  for  she  must  be  heir  and  heir  female,  which  she 
is  not,  because  her  brother  is  heir." 

The  latter  branch  of  this  proposition  has  been  the  subject  of  much 
controversy.  Lord  Cowper,  in  the  well-known  case  of  Brown  v.  Bark- 
ham  {y) ,  denied  it  to  be  law,  and  so  decided  ;  and  though  the  propriety 
of  his  determination  was  questioned  bj-  Lord  Hardwicke,  before  whom 
the  case  was  brought  by  a  bill  of  review  {z) ,  and  though  „  .  ,  , 
Mr.  Hargrave  has  defended  the  position  of  his  author  with  body  as  pur- 
his  usual  acuteness  and  learning  {a),  yet  subsequent  cases  entftlei 
appear  to  have  established,  in  opposition  to  Coke's  doctrine,  though  not 
that  a  limitation,  either  in  a  will  or  deed,  to  the  heirs  special  ^'^"  S™«'^  ■ 
of  the  body  b}-  purchase,  will  take  effect  in  favor  of  the  designated  heir 
of  the  body  (if  anj')  though  he  or  she  be  not  the  heir  general  of  the  body. 
Thus  in  Wills  v.  Palmer  {b)  it  was  held,  that,  under  a  devise  in  remain- 
der to  the  heirs  male  of  the  body  of  A.  (a  person  who  had  no  estate  of 
freehold  under  the  Will) ,  the  second  son  of  A.  was  entitled  as  heir  male 
of  the  body,  though  he  was  not  heir  general  of  the  body,  which  charac- 
ter belonged  to  a  grand-daughter,  the  child  of  a  deceased 'elder  son. 

This  case  was  followed  by  Evans  d.  Weston  v.  Burtenshaw  (c) ,  in 
which  the  same  construction  was  applied  to  the  limitations  of  a  mar- 
riage settlement.  In  this  state  of  the  authorities,  it  seems  unneces- 
sary to  incumber  the  present  work  with  a  statement  of  the  numerous 

mainder  to  the  heirs  male  were  words  of  purchase;  and  by  purchase  the  brother  could  not  take 
as  heir  male,  his  niece  being  the  heir  at  common  law.  As  the  case  on  the  latter  ground  ac-  ' 
cords  with  the  antecedent  authorities  above  stated,  it  would  not  be  safe  or  correct  to  treat  it 
as  an  adjudication  on  the  lirst  point;  though,  if  the  court  had  been  called  upon  to  decide  the 
case,  it  is  pretty  evident  what  the  decision  would  have  been.  The  doctrine  of  these  cases  was 
recognized  in  Doe  d.  "Winter  v.  Perratt,  5  B.  &  Cr.  65,  3  iVE.  &  So.  605,  9  CI.  &  Fin.  606,  where, 
however,  the  question  before  tlie  court  was  (as  we  shall  presently  see)  different.  [See  also 
Doe  d.  Angell  v.  Angell,  9  Q.  B.  328. 

(m)  14  M.  &  Wei." 214.     And  see  Thorpe  v.  Thorpe,  1  H.  &  C.  326.] 

(x)  Co.  Lit.  24  b. 

(«)  Pre.  Oh.  442,  461.  [1  Stra.  35,  2  Vern.  729;  and  see  per  Hale,  C.  J.,  Pybus  v.  Mitford, 
1  Freem.  369.]  (2)  Arab.  8.  (a)  Co.  Cit.  24  b.  n.  (3).        (6)  5  Burr.  2617. 

(c)  Co.  Lit.  164,  a.  n.  (2). 
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*68       early  cases  on  the  subject  ((?),  which  *  (conflicting  as  they  are) 

cannot  exert  much  influence  on  a  question  which  has  been  the  ■ 
subject  of  three  distinct  adjudications  of  a  comparatively  recent  date, 
all  concurring  to  support  the  more  convenient  and  liberal  construction. 
It  is  probable,  indeed,  that  a  judge  less  abhorrent  of  technical  and 
rigid  rules  of  construction  than  Lord  Mansfield,  would  have  hesitated  to 
decide  as  he  did  in  Wills  v.  Palmer,  and  Evans  v.  Burtenshaw,  in  the 
teeth  of  the  high  authority  of  Lord  Coke  ;  but  it  is  still  more  probable 
that  the  courts,  at  the  present  day,  would  refuse  to  set  the  question 
again  afloat,  b}'  attempting '  to  overrule  those  cases,  even  if  the}-  dis- 
approved of  the  principle  on  which  thej'  were  decided  (e). 

And  hero  it  raaj'  be  proper  to  notice,  that,  in  order  to  entitle  a  person 
to  inherit  by  the  description  of  heir  male  or  heir  female  of 
ihe"bo(rv°  °^  ^^'^  body,  it  is  essential  not  only  that  the  claimant  be  of  the 
ciainiing  by  prescribed  sex,  but  that  such  person  trace  his  or  her  descent 
inusrclaim  entirely  through  the  male  or  female  line,  as  the  case  may  be. 
ttiiMugli  heirs  Thus,  it  is  laid  down  by  Littleton  (/),  that  "if  lands  be 
given  to  a  man  and  the  heirs  male  of  his  body,  and  he  hath 
issue  a  daughter,  who  has  issue  a  son,  and  dieth,  and  after  the  donee 
die,  in  this  case  the  son  of  the  daughter  shall  not  inherit  by  force  of  the 
entail ;  for  whoever  shall  inherit  bj'  force  of  a  gift  made  to  the  heirs 
male,  ought  to  convey  his  descent  wholly  by  heirs  male." 

It  is  otherwise,  however,  in  the  case  of  gifts  to  the  heir  male  or 
,,•,        .       female  by  -nurchase :  for,  if  lands  be  devised  to  A.  for  life, 

Aiiler  as  to  j  i  ^  ^  ,    i 

heirs  lilting  and,  after  his  decease,  t6  the  heirs  male  of  the  bodj'  of  B., 
bypuiciase.  ^^^  jj_  \i!x\6  a  daughter  who  dies  in  his  lifetime,  leaving  a 
son,  who  survives  B.  (all  this  happening  in  the  lifetime  of  A.,  the 
tenant  for  life),  such  grandson  is  entitled,  under  the  devise,  as  a  person 
answering  the  description  of  heir  male  of  the  body  of  B.,  he  being  not 
only  the  immediate  heir  of  B.  (though  the  heirship  is  derived  through 
his  deceased  mother  {g)),  but  being  also  of  the  prescribed  sex  (A). 
*69  *  It   should  be  observed,  however,  that,  in  Oddie  v.  Wood- 

ford (i),  which  arose  on  the  will  of  Mr.  Thellusson,  and- also  in 

((/)  Tlie  reader  wlio  wishes  to  examine  these  cases  will  tind  the  authorities  on  one  side  fully 
stated  in  BIr.  Hargi'ave's  note  above  referred  to,  and  those  on  the  other  in  Mr.  Powell's 
Treatise  on  Devises,  vol.  1,  p.  3]'9,  3d  ed. ;  these  authors  having  both  displayed  much  indus- 
try in  the  search  for  cases  to  support  their  respective  views.  It  should  be  Observed  that  Mr. 
Hargi'ave's  strictures  were  written  before  the  cases  of  Wills  v.  Palmer  and  Evans -y.  Burtenshaw, 
and  that  in  many  of  the  caries  cited  by  him  the  devise  was  to  the  heirs  general;  as  to  which  it 
is  not  attempted  to  impugn  the  doctrine  for  which  he  contends. 

[(e)  In  Wrightson  i;.  Macaulay,  34  M.  &  W.  231,  the  court  treated  Coke's  rule  on  this  point 
as  no  longer  law.]  (/)  Sect.  24.  ((/)  Hob.  31  ;  Co.  Lit.  25  b. 

[(/()  This  distinction,  however,  seems  to  have  been  lost  .sight  of  by  Taunton,  J.,  in  Doed. 
Winter  b.  Perratt,  .'!  M.  &  Sc.  594,  who  on  the  authority  of  the  above-cited  passage  in  Little- 
ton seems  to  have  considered,  that  even  under  a  devise  to  the  heir  male  of  the  body  by  pur- 
chase, the  heir  nuist  derive  his  title  entirely  throufjli  males,  and  that  the  male  issue  of  a  de- 
ceased daughter  could  not  under  any  circumstances  support  a  claim.  The  case,  however,  did 
not  ]'aise  the  point ;  and  others  of  the  learned  judges  in  the  same  case  expressly  recognized 
the  distinction  stated  in  the  text.  [But  m  Lywood  v.  Kimber;  29  Beav.  38,  Roniill}-,  M.  E., 
rejected  the  distinction.  And  see  3  Dav.  Conv.  347,  n.  (3d  ed ),  on  the  difficulties  involved  in 
the  distinction  if  the  devisee  takes  an  estate  tail.]  (i)  3  My.  &  Cr.  584. 
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Bernal  v.  Bernal  (k) ,  a  devise  to  male  descendants  was  held  to  be  con- 
fined to  males  claiming  through  males,  and  not  to  comprise  descendants 
of  the  male  sex  claiming  through  females  ;  but  in  neither  of  these  cases 
docs  the  rule  in  question  seem  to  have  been  impugned,  the  decision 
having,  in  each  instance,  been  founded  on  the  context.  In  Oddie  v. 
Woodford,  Lord  Eldon  dwelt  much  on  the  association  of  the  word 
^'■lineal"  with  male  descendant;  the  expression  being  "eldest  male 
lineal  descendant "  (/).  The  word  "lineal,"  indeed,  may  seem,  in  strict- 
ness, not  to  materially  add  to  the  force  of  the  word  "  descendant ;  "  but 
his  lordship  considered  that,  having  regard  to  all  parts  of  the  will,  and 
to  the  rule  which  imputes  to  a  testator  an  additional  meaning  for  each 
additional  expression,  the  anxious  repetition  of  the  word  "lineal,"  in 
every  instance,  indicated  an  intention  to  confine  the  devise  to  persons 
of  male  lineage.  But  though  neither  Lord  Eldon  nor  Lord  Cottenham 
questioned  the  rule  of  construction,  which  reads  a  devise  simply  to  the 
male  descendant  of  A.  as  applying  to  the  male  issue  of  a  female  line ; 
yet  their  respective  decisions  teach  the  necessity  of  caution  in  the  appli- 
cation of  the  rule,  and  of  a  diligent  examination  of  the  context,  before 
such  a  hypothesis  is  adopted  (m) . 

Since,  therefore,  the  son  of  a  deceased  female  may  take  by  purchase 
under  the  description  of  heir  male,  it  follows  that  several  in-  Q^yise  to 
dividuals,  as  grandsons,  may  become  entitled  under  a  devise  heir  male 
to  heirs  male,  or  even  (as  several  co-heirs  make  but  one  heir)  several   ^ 
to  heir  male  in  the  singular.     As  where  a  testator  devises  grandsons. 
real  estate  to  the  heir  male  of  his  bodj-,  and  dies  without  leaving  any 
son  or  daughter  surviving  him,  but  leaving  grandsons  the  issue  of  sev- 
eral deceased  daughters,  the  sons  of  the  several  daughters  respectively, 
or,  if  more  than  one,  the  eldest  sons  of  the  several  daughters, 
are  concurrently  entitled,   under  such  *  devise,  as  the  heir  or       *70 
heirs  male  of  the  testator.     Under  such  circumstances,  however, 
considerable  difficulty  is  occasioned,  if  the  testator  has  prefixed  to  the 
word  "  heir"  any  expression  showing  that  he  had  in  his  view  a  single 
individual ;   as  in  the  case  suggested  by  Lord  Coke  (ra),  who  ,>,,.      ,   . 
says  :  "  If  lands  be  devised  to  one  for  life,  the  remainder  to  male,"  how 
the  next  heir  male  of  B.,  in  tail,  and  B.  hath  issue  two  be'tweeTLM 
daughters,  and  each  of  them  hath  issue  a  son,  and  the  father  of  several 
and  the  daughters  die;   some  say  the  remainder  is  void  for    ^"Siers. 
uncertainty  ;   some  say  the  eldest  shall  take,  because  he  is  the  worthi- 
est ;   and  others  say  that  both  of  them  shall  ta|ke,  for  that  both  make 
but  one  heir." 

A  question  of  this  nature  was  elaborately  discussed  in  Doe  d.  Winter 

(k)  3  My.  &.  Cr.  559.  [This  is  rather  a  decision  who  shall  inherit,  than  who  can  claim  aa 
purch''ser  a  legacy  given  to  male  children  (construed  descendants);  in  which  view  it  agrees 
with  the  general  rule,  that  the  descent  is  to  be  traced  wholl_v  through  males. 

(I)  "  Eldest "  was  afterwards  held  to  mean  prior  in  linS,  not  senior  by  birth.  Thellusson  v, 
Eendlesham,  7  H.  L.  Ca.  429  (same  will). 

(m)  See  also  Doe  d.  Angell  v.  Angell,  9  Q.  B.  328.]  (ji)  Co.  Lit.  25  b. 
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"First  male  V.  Perratt  (o),  where  a  devise  in  remainder  was  "  to  the  first 
Uar  case.'™'  ^^^^  ^^^^  °f  ^^^  branch  of  my  uncle  Richard  Chilcott's  fam- 
ily ; "  the  facts  being  that,  at  the  date  of  the  will  in  1786, 
and  the  death  of  the  testator  in  1787,  the  uncle  was  dead,  leaving  Ave 
daughters,  of  whom  the  eldest  died  before  the  remainder  fell  into  pos- 
session (which  happened  in  Julj^,  1820),  leaving  several  daughters,  one 
of  whom  (who  was  living)  had  a  son  born  in  1795  ;  [the  uncle's  second 
daughter  (who  was  also  living)  had  a  son  born  in  1763,  and  the  fourth 
(who  was  dead)  a  son  born  in  1768.  It  was  agreed,  both  in  B.  R.  and 
iu  D.  P.,  that  the  devisee  must  be  a  single  individual ;  but  as  to  the 
meaning  of  the  word  "  first,''  the  only  point  decided  was  that  the  second 
daughters  son,  though  first  in  priority  of  birth,  was  not  the  first  male 
heir  within  the  meaning  of  the  will  (p).  That  construction  was  upheld 
indeed  bj'  two  of  the  judges,  but  opposed  by  nine  others  ;  of  whom  two 

favpred  the  claim  of  the  eldest  daughter's  grandson  as  being  first 
*71       in  pi4ority  of  line  ;   five,  with  *  Lord  Brougham,  were  of  opinion 

(diss.  Lord  Cottenham  and  six  judges)  that  the  son  of  the  fourth 
daughter  was  entitled,  because,  by  the  decease  of  his  mother,  he  had 
first  acquired  the  character  of  male  heir,  in  the  strict  sense  of  the 
word  (q),  while  the  remaining  two  held  the  will  void  for  uncertainty  (r).] 

It  is  clear,  that  no  person  can  sustain  the  character  of  heir,  properly 
A'emo  est  ®°  Called,  in  the  lifetime  of  the  ancestor,  according  to  the  fa- 
hosres viven-  miliar  maxim,  "nemo  est  hseres  viventis."  Therefore, 
*"'  where  \s)    a  man   having   two   sons,   devised  lands  to  the 

younger  son  and  the  heirs  of  his  body,  and,  for  want  of  such  issue,  to 
the  heirs  of  the  body  of  his  elder  son,  and  the  younger  died  without 
issue  in  the  lifetime  of  the  elder ;  it  was  held,  that  the  son  of  the  elder 
could  not  fake  under  the  devise  {t). 

(o)  5B.&Cr.48;  [in  D.  P.  3  M.  &  Sc.  586, 10  Bing.  198,  9  CI  &  Fin.  606,  6  M.  &  Gr.  314. 

(p)  This  was  tile  onlv  question  before  tlie  H  of  L.  on  appeal  in  ejectment,  on  the  demise 
of  the  second  daughter's  son.]  In  favor  of  the  claim  of  the  stock  of  the  eldest  daughter,  some 
reliance  appears  to  have  been  placed  on  Harper's  case,  which  is  thus  stated  in  Hale's  MSS., 
Co.  Lit.  10  b,  n.  (2) :  "  Harper,  having  a  son  and  four  daughters,  namely,  A.,  B.,  C.,  and  D  , 
devises  to  the  son  in  tail,  remainder  to  B.  and  C.  for  life,  remainder  proximo  cuiisanguinitatls 
et  sanguinis  of  the  devisor :  and  in  Easter,  17  James,  by  two  justices  against  one,  the  remain- 
der vests  in  all  the  daughters  when  the  son  dies  without  issue ;  but  afterwards,  Michaelmas, 
20  James,  per  totam  curiam,  it  vests  in  the  eldest  daughter  only,  and  not  in  all  the  daugh- 
ters: first,  because  proximo;  secondly  because  an  express  estate  is  limited  to  two  of  the 
daughters."  Perriman  v.  Pierce,  Palm.  11,  303,  2  Roll.  Rep.  256;  nom.  Perin  y.  Pearce,  Bridg. 
14,  O.  Bendloe,  102,  106.  It  was  also  observed,  that  though  the  course  of  descent  among 
females  is  to  all  equally,  yet  that  for  some  purposes  the  elder  is  preferred,  as  in  the  case  of 
an  advowson  held  in  coparcenary,  in  which  the  first  right  to  present  is  conceded  to  the 
elder;  and  so  under  a  partition  made  by  a  third  person  among  parceners,  in  which  the  elder 
has  the  choice  of  several  lots.  [{q)  As  to  this  see  next  paragraph. 

{r)  "  Heir  of  a  family  "  was  said  to  be  an  expression  not  known  to  the  law ;  but  in  Horse- 
field  ».  Ashton,  1  W.  R.  259,  Lord  Cranworth  was  of  opinion  that  a  devise  in  remainder  to  the 
"heir  of  the  testator's  family"  was  not  void  for  uncertainty.  See  also  Tetlow  ».  Ashton,  20 
L.  J.  Ch.  53,  15  Jur.  213.] 

\s)  Challoner  v.  Bowver,  2  Leon.  70.  See  also  Archer's  case,  1  Co.  66;  [Anon.  Dver,  99  b, 
pi.  64;  Frogmortnn  d.  Robinson  v.  Wharrey,  2  W.  BI,  728,  3  Wils.  125,  144.] 

{t)  It  will  be  observed  that  the  failure  of  the  devise  in  this  case  was  a  consequence  of  the 
rule  which  required  that  a  contingent  remainder  should  vest  at  the  instant  of  the  determina- 
tion of  the  precading  estate.     [But  see  now  40  &  41  Viot.  c.  33;  ante,  Vol.  I.  p.  874.] 
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The  great  struggle,  however,  in  cases  of  this  nature,  has  generally 
been  to  determine  whether  the  testator  uses  the  word  "  heir"  according 
to  its  strict  and  proper  acceptation,  or  in  the  sense  of  heir  apparent,  or 
in  some  inaccurate  sense. 

Sometimes  the  context  of  the  will  shows  that  he  intends  the  person 
described  as  heir  to  become  entitled  under  the  gift  in  his  an-  Heir  when 
cestor's  lifetime  ;    the  term  being  used  to  designate  the  heir  ^"an™efrlp- 
apparent,  or  heir  presumptive  (?^).^    As,  in  James  v.  Eich-  parent. 
ardson  (x) ,  where  a  man  devised  lands  to  A.  and  his  heirs  during  the 
life  of  B.,  in  trust  for  B.,  and,  after  the  decease  of  B.,  to  the 
*  heirs  male  of  the  bodj'  of  B.  now  living,  and  co  such  other  heirs       *72 
male  or  female  as  B.  should  have  of  his  body,  the  words  "  heirs 
male  of  the  body  now  Jiving  "  were  held  to  be  a  good  descrip-  j^^j^.^  ^^^^ 
tion  of  the  son  and  heir  apparent,  living  at  the  time  of  the  "nowliv- 
makiTig  of  the  will,  to  which  period  the  word  "  now"  was  ^'^^' 
considered  to  point  (y). 

So,  in  Lord  Beaulieu  v.  Lord  Cardigan  (z) ,  a  bequest  of  personal 
estate  to  the  heir  male  of  the  body  of  A..,  to  take  lands  in  course  of  de- 
scent, being  followed  by  a  gift  in  default  of  such  heir  male  to  A.  him- 
self for  life,  the  testator  was  considered  to  have  explained  himself  to 
use  the  words  "  heir  male  "  as  descriptive  of  the  son  or  heir  apparent. 

Again,  in  Carne  v.  Roch  (a),  where  a  testator  gave  his  real  and  per- 
sonal estate  to  the  heir  at  law  of  A.,  and  in  case  such  heir  at  "Heir  at 
law  should  die  without  issue,  then  he  devised  the  same  to  '^i^'"  held  to 

,,  ,  ..  T,.  ,.  ,.  mean  eldest 

the  next  heir  at  law  oj  A.,  and  his  or  her  issue,  and  in  case  son  by  force 
all  the'  children  of  A.  should  die  without  issue,  then  over.  °*  context. 
A.  was  living  at  the  date  of  the  will,  and  at  the  death  of  the  testator  ; 
and  it  was  held,  that  her  eldest  son  had  an  estate  tail  under  the  will. 

In  this  case,  it  was  probably  considered,  that  the  testator'had,  by  the 
word  "  children,"  explained  himself  to  use  the  words  "  heir  Ug^a^jjoQ 
at  law  "  as  synonymous  with  eldest  son.     And  this  construe-  Came  «. 
tion  has  prevailed  in  some  other  cases  where  the  indication 
of  intention  was  less  decisive  and  unequivocal. 

(«)  Difference  between  an  heir  apparent  and  heir premmptive.  — The  reader  scarcely  need 
be  reminded  of  the  difference  between  an  heir  apparent  and  an  heir  presumptive.  An  heir  ap- 
parent is  the  person  who  will  inevitably  become  heir  in  case  he  survives  the  ancestor.  The 
heir  presumptive  is  a  person  who  will  become  heir  in  the  same  event,  provided  his  or  her  claim 
is  not  superseded  by  the  birth  of  a  more  favored  object.  Thus,  if  a  man  has  an  eldest  or  only 
son,  such  son  is  his  heir  apparent.  If  he  has  no  child,  but  has  a  brother  or  sister,  or  any  otli- 
er  collateral  relation,  such  relation  is  his  heir  presumptive,  because  liable  to  be  postponed  by 
the  birth  of  a  child;  so,  if  his  only  issue  be  a  daughter,  such  daughter,  being  liable  to  be 
superseded  by  an  after-born  son,  is  heir  presumptive.  [If  the  ancestor  dies  intestate  leav- 
in"  a  daughter,  and  his  wife  enceinte  who  is  afterwards  delivered  of  a  son,  the  daughter 
taices  the  rents  accrued  due  in  the  meantime,  Richards  w.  Richards,  Joh.  754.  ] 

(x)  T.  Jon.  99,  1  Vent.  334,  2  Lev.  232,  3  Keb.  832,  Pollex.  457,  Eaym.  330;  [Burchett  v. 
Durdant,  on  same  will,  Skin.  205,  2  Vent.  311,  Carth.  154.  See  also  Rittson  v.  Stordy,  3  Sm. 
&  Gif.  230.  Where  the  person  was  otherwise  clearly  designated,  his  being  an  alien,  and  con- 
sequently (before  33  Vict.  c.  14,  s.  2)  incapable  of  holding  land,  did  not  alter  the  construction, 
S  CI 
'  iy)  Ante,  Vol.  I.  p.  318.  (2)  Amb.  533.  (a)  4  M.  &  Pay.  862,  7  Bing.  226. 

I  Morton  ».  Barrett,  22  Me.  257. 
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As,  in  Darbison  d.  Long  v.  Beaumont  (i) ,  where  the  testator,  after 
'•Heir"h  11  creating  various  limitations  for  life  and  in  tail,  devised  his 
to  mean  heir  estates  to  the  heirs  male  of  the  hody  of  his  aunt  E.  L.  law- 
ajipaveut.  j^^y  begotten,  remainder  to  the  testator's  own  right  heirs ; 
he  also  gave  lOOZ.  to  his  said  aunt  E.  L.,  and  500/.  to  her  children ;  he 
likewise  gave  to  D.  (who  was  his  heir  at  law)  an  annuit3'  out  of  the 
said  hereditaments,  and  a  legacy-  to  her  children.  The  prior  limitations 
determined  in  the  lifetime  of  E.  L.,  upon  which  the  question  arose, 
whether  A.,  the  eldest  son  of  E.  L.,  could  take  ;  to  whose  claim  it  was 
objected,  that,  his  mother  being  living,  he  was  not  heir.  But  it  was 
adjudged  in  the  Exch.,  which  judgment  (after  being  reversed  in  the 
Exch.  Ch.)  was  ultimately  affirmed  in  D.  P.,  that  A.  was  entitled  under 
this  devise ;  it  being  evident  from  the  whole  will,  that  the  eldest  son 

was  the  person  designed  to  take  by  the  appellation  of  the  heir 
*73       male  of  the  body  *  of  the  testator's  aunt  E.  L.  ;   and  that  although 

the  word  "heir,"  in  the  strictest  sense,  signified  one  who  had 
succeeded  to  a  dead  ancestor,  yet,  in  a  more  general  sense,  it  signified 
an  heir  apparent,  which  supposed  the  ancestor  to  be  living :  that  the 
testator  took  notice  that  the  sons  of  E.  L.  were  living  at  that  time,  by 
giving  them  legacies,  and  also  that  E.  L.  was  likewise  living,  bj'  giving 
her  a  legacy  (c)  ;  and,  therefore,  he  could  not  intend  that  the  first  son 
should  take  strictly  as  heir,  that  being  impossible  in  the  lifetime  of  the 
ancestor ;  but,  as  heir  appai'ent,  he  might  and  was  clearly  intended  to 
take. 

So,  in  Goodright  d.  Brooking  v.  White  (<?),  where  the  testator,  after 
devising  certain  life-annuities  to  three  daughters,  and  an  annuitj'  to  M., 
another  daughter,  during  the  joint  lives  of  herself  and  the  testator's 
only  son  R.,  gave  the  estate  (subject  to  the  annuities)  to  his  daughter 
M.  for  tjvo  years,  with  remainder  to  R.,  his  son,  for  ninety-nine  years, 
if  he  should  so  long  live  ;  and  subject  thereto,  he  devised  the  same  to 
R.'s  heirs  male,  and  to  the  heirs  of  Ms  daughter  M.,  jointly  and  equally, 
"Heirs"  *°  '^^^'^  ^  ^^^  heirs  male  of  R.  lawfully  begotten,  and  to  the 
held  to  mean  heirs  of  M.  jointly  and  equally,  and  their  heirs  and  assigns 
bv  force  of  forever  ;  and  for  want  of  heirs  male  lawfully  begotten  of  the 
context.  body  of  R.,  at  the  time  of  his  decease,  the  testator  devised 
the  same,  charged  as  aforesaid,  to  the  heirs  and  assigns  of  M.  lawfuUj' 
begotten  of  her  body,  to  hold  to  the  heirs  and  assigns  of  M.  forever. 
R.,  the  son,  had,  at  the  date  of  the  will,  a  son  and  two  daughters  ;  and 
M.,  the  testator's  daughter,  then  had  one  son.  R.-  died  in  the  lifetime 
of  M.  It  was  contended,  that  the  devise  to  the  heir  of  M.  was  void, 
his  mother  being  alive  at  the  expiration  of  the  preceding  estates ;  but 
the  court  held,  that  her  son  was  entitled.     De  Grey,  C.  J.,  said,  that 

(6)  1  p.  W.  229,  3  B.  P.  C.  Toml.  60,  etvide  James  ».  Richardson,  ante,  71. 

(c)  But  might  not  the  testator  have  calculated  on  E.  L.  surviving  liini,  and  afterwards  iy- 
ing  before  the  remainder  to  her  heir  took  effect  in  possession?  [This  and  the  next  case  were 
disapprovedby  Lord  Brougham,  9  CI.  &  Fin.  693.]  (d  )  2  W.  Bl.  1010. 
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the  testator  took  notice  that  M.  was  living,  hy  leaving  her  a  term  and  a 
subsequent  annuity,  and  meant  a  present  interest  should  vest  in  her  heir, 
that  was,  her  heir  apparent,  during  her  life.^  Blackstone,  J.,  thought 
that,  as  the  testator  had  varied  the  tenure  of  M.'s  annuitj'  from  tliat  of 
the  other  sisters,  theirs  depending  on  their  own  single  lives,  and  hers  on 
the  joint  lives  of  herself  and  her  brother  R.,  it  was  plain  the  testator 
had  in  his  contemplation  that  she  might  survive  R.,  as,  in  fact,  she  did ; 
and,  therefore,  the  word  heir  must  be  construed  as  equivalent  to  issue, 
in  order  to  make  him  take  in  her  lifetime,  agreeably  to  the  intent  of  the 
testator. 

*  In  Doe  d.  Winter  v.  Perratt  (e),  a  testator  devised  lands  to  *74 
his  kinsman,  John  Chilcott,  or  his  male  heir,  and,  in  default  "To  first 
of  male  heir  by  him,  directed  the  lands  to  fall  to  the  first  male  "'"le  lieir  of 
heir  of  the  branch  of  his  (the  testator's)  uncle,  Richard  k  c.'s  fami- 
Chilcott's  famil}',  paying  unto  such  of  the  daughters  of  the  '■>'■" 
said  R.  Chilcott,  as  should  be  then  living,  the  sum  of  100/.  each,  at  the 
time  of  taking  possession  of  the  said  estates.  John  Chilcott  died  with- 
out issue.  R.  Chilcott  w^s  dead  when  the  testator  made  his  will,  having 
left  five  daughters,  several  of  whom  (including  the  eldest)  died  before  the 
remainder  fell  into  possession.  The  eldest  daughter  left  several  daugh: 
ters,  one  of  whom  had  a  son,  who  was  the  only  male  descendant  of  the 
eldest  daughter.  Each  of  the  other  deceased  daughters  left  sons,  and 
each  of  the  living  daughters  had  also  sons,  some  of  whom  were  born 
before  the  grandson  of  the  eldest  daughter.  The  question  between  these 
several  stocks  was,  which  of  them  was  entitled  under  the  denomination 
of  "  first  male  heir."  Holroyd  and  Littledale,  JJ.,  held  that  the  son  of 
the  daughter  who  first  died  leaving  male  issue  was  entitled.:  dissentiente 
Baylej',  J.,  who  was  of  opinion  that  the  son  of  the  eldest  of  the  daughters, 
who  had  a  son,  was  entitled,  whether  such  daughter  were  living  or  dead, 
and  without  regard  to  the  relative  ages  of  the  sons  of  the  several  daugh- 
ters ;  thinking  that  "  heir"  here  meant  heir  apparent  of  the  "First  male 
eldest  daughter.  The  case  was  brought  by  writ  of  error  into  ^"^^.^  ^J^'^^  ^ 
the  House  of  Lords  ;  and  the  house  submitted  to  the  judges  descendant. 
the  question  (among  others) ,  whether  the  expression  "first  male  heir" 
was  used  bj'  the  testator  to  denote  a  person  of  whom  an  ancestor  might 
be  living.  [Four  out  of  ten  judges  (nameh',  Littledale,  Maule,  and  Colt- 
man,  JJ.,  and  Parke,  B.)  answered  this  question  In  the  negative,  there- 
by supporting  the  judgment  of  K.  B.,  and  with  them  agreed  Lord 
Brougham.  The  opinion  of  the  other  six  judges  (Taunton,  Bosanquet, 
Bayle}',  Patteson,  Williams,  JJ.,  and  Tindal,  C.  J.),  with  whom  Lord 
Cottenham  concurred,]  was  in  the  affirmative ;  and  this  opinion  was 
founded  on  the  circumstances  of  the  testator's  knowledge  of  the  state  of 
his  uncle  Richard's  familj' ;  that  his  uncle  was  then  dead  ;  that  he  had 

(e)  5  B.  &  Cr.  48;  in  D.  P.  3  M.  &  Sc.  686, 10  Bing.  198, 9  CI.  &  Fin.  606,  6  M.  &  Gr.  314. 
1  See  ante,  p.  61,  note  1. 
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left  no  heir  male,  but  only  daughters  ;  that  legacies  were  given  to  such 
of  the  daughters  as  should  be  living  when  the  remainder  vested,  to  be 
paid  bj'  the  person  who  was  to  take  under  the  description  of  ' '  first  male 
heir,"  not  "  of  my  daughters,"  or  "  of  daughters,"  or  of  any  one 
*75  daughter  specifically,  but  "of  *  the  branch  of  my  uncle  Richard 
Chilcott's  familj' ;  "  all  of  which  it  was  considered  amounted  to  a 
detnonstration  that  the  testator  used  the  word  "  heir"  to  denote  a  per- 
son of  whom  the  ancestor  might  be  living.  [It  ultimately  appeared 
that  the  precise  point  was  not  before  the  house,  and  it  was  therefore  not 
decided. 

On  the  other  hand,  in  CoUingwood  v.  Pace  (/),  where  lands  were  de- 
"Heir"  held  vised  to  the  heir  of  A.  and  to  the  heirs  of  the  said  heir,  and 
he?r  appar^-"^  ^"  annuity  was  bequeathed  to  A.  for  the  bringing  up  A.'s 
ent.  eldest  son  ;  it  was  held  that  A.  being  alive  at  the  testator's 

death,  the  devise  to  his  heir  failed  ;  for,  though  it  was  strongly  argued 
for  the  eldest  son  of  A.,  that  by  giving  A.  an  annuity  the  testator 
showed  that  he  expected  him  to  survive,  and  therefore,  the  devise  being 
immediate,  could  not  have  used  the  word  heir  in  its  technical  sense  ;  yet 
(it  was  answered)  there  was  nothing  to  show,  in  case  A.'s  eldest  son 
died  in  the  testator's  lifetime,  whether  a  second  son  was  to  take  ;  and 
that,  if  the  eldest  was  intended,  it  might  have  been  so  expressed,  as  it 
was  in  another  part  of  the  will. 

And,  in  Doe  d.  Knight  v.  ChafTey  (g) ,  a  devise  to  husband  and  wife 
for  their  lives,  remainder  to  their  son  A.  in  fee ;  but  in  case  he  should 
die  without  issue  in  their  lifetime,  then  to  "  their  next  heir"  in  fee,  was 
held  to  give  the  estate  to  the  true  heir  of  the  husband  and  wife,  and  not 
to  the  child  born  next  after  A.  j 

Where  a  testator  shows  by  the  context  of  his  will,  that  he  intends  by 
„„  .  „  the  term  heir  to  denote  an  individual  who  is  not  heir-general, 

plained  by  such  intention,  of  course,  must  prevail,  and  the  devise  will 
den'oteVper-  *^^®  ^^^''t  in  favor  of  the  person  described.  Thus,  if  a  tes- 
son  not  heir-  tator  saj's,  "  I  make  A.  B.  my  sole  heir,"  or  "  I  give  Black- 
genera  .  ^^^g  ^  ^y  j^gj^  male,  which  is  my  brother  A.  B.  ;  "  this  is,  it 
seems,  a  good  devise  to  A.  B.  although  he  is  not  heir-general  {h). 

Again  (i),  it  is  laid  down,  that  "  if  a  man,  having  a  house  or  land  in 

borough  English,  buy  lands  lying  within  it,  and  then,  'by  his  will, 

*76       give  his  new-purchased  lands  to  his  heir  of  his  *  house  and  land  in 

borough  English,  for  the  more  commodious  use  of  it,  such  heir  in 

borough  English  will  take  the  land  by  the  devise  as  hares  f actus,  not 

[(/)  Briilg.  by  Ban.  410.  Assuming  "  heir  "  to  have  its  proper  sense,  this  devise  would 
at  the  present  day  be  construed  as  an  executory  devise  to  the  person  who  sliould  be  tlie 
heir  of  A.  at  his  death,  and  the  testator's  heir  would  be  entitled  during  A.'s  life,  the  old  dis- 
tinction between  gifts  per  ve.rba  de  proesentl  and  per  verba  de  futwo  being  now  exploded, 
Fea.  C.  R.  535;  Harris  ».  Barnes,  4  Burr.  2157.  (g)  16  M.  &  Wei.  656.1 

{h)  Hob.  33  [See  also  Dormer  i).  Phillips,  3  Drew.  39  \  Parker  v.  Nickson,  1  D.  J.  &  S.177.] 
(j)  Hob.  34.     [But  a  devise  of  customary  lands  to  the  keir  simpliciter  gives  them  to  the 
common-law  heir.   Co.  Lit.  10  a. ;  post,^8. 
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natus  or  legitimus ;  for  the  intent  is  certain,  and  not  conjectural :  [and  it 
is  said  (Ic) ,  that  if  a  man  having  lands  at  common  law  and  other  lands  in 
borough  English  or  gavelkind  devise  his  common-law  lands  to  his  heir 
in  borough  English,  or  heirs  in  gavelkind,  such  customary  heir  or  heirs 
shall  take  them  bj'  the  devise,  though  not  heir  at  common  law.] 

So,  in  the  case  cited  by  Lord  Hale  in  Pybus  v.  Mitford  (/) ,  where  a 
man  having  three  daughters  and  a  nephew,  gave  his  daughters  2,000Z., 
and  gave  the  land  to  his  nephew  hj  the  name  of  his  heir  Term  "heir" 
male,  provided  that,  if  his  daughters  "  troubled  the  heir,'\the  Je^s^atw  to'a* 
devise  of  the  2,000Z.  should  be  void ;  it  was  adjudged  that  devisee, 
the  devise  to  the  nephew  was  good,  although  he  was  not  heir-general 
(because  the  devisor  expressly  took  notice,  that  his  three  daughters 
were  his  heirs)  ;  and  that  the  limitation  to  the  brother's  son  by  the 
name  of  heir  male  was  a  good  name  of  purchase. 

Again,  in  Baker  v.  Wall  (m),  where  the  testator,  having  issue  two 
sons,  devised  to  A.,  his  eldest  son,  his  farm  called  Dumse}',  to  him  and 
his  heirs  male  forever  ;  adding,  "  if  a  female,  my  next  heir  "Next heir" 
shall  allow  and  pay  to  her  200/.  in  money,  or  12/.  a  year  out  held  to  de- 

T      ,     1,    1  1,      1       ""'^  ^  person 

of  the  rents  and  profits  of  Dumsey,  and  shall  have  all  the  not  heir-gen- 
rest  to  himself,  I  mean  my  next  heir,  to  him  and  his  heirs  "^^■ 
male  for  ever."  A.  died  leaving  issue  a  daughter  only  ;  and  the  ques- 
tion now  was,  whether  in  event,  C,  the  younger  son  of  the  testator, 
was  entitled.  And  the  court  held,  that  he  was :  first,  because  it  was 
manifest  tliat  the  devise  to  A.  was  an  estate  tail  male ;  secondly,  that 
it  was  apparent  that  the  devisor  had  a  design,  that  if  A.  had  a  daugh- 
ter, she  should  not  have  the  lands ;  for  the  words,  "  if  a  female,  then 
m}'  next  heir,"  &c.,  must  be  intended,  as  if  he  had  said,  "but  if  my 
son  A.  shall  have  only  issue  a  female,  then  that  person  who  would  be  my 
next  heir,  if  such  issue  female  of  A.  was  out  of  the  way,  shall  have  the 
land  :  "  and,  to  make  his  intent  more  manifest,  the  testator  gave  a  rent 
to  such  female  out  of  the  lands  ;  for  she  could  not  have  both  the  land 
and  a  rent  issuing  out  of  it.  By  the  words  "to  him,"  it 
*  was  apparent  that  he  intended  the  male  heir  ;  so  that  it  was  the  *77 
same  thing  as  if  he  had  said,  "  I  mean  my  next  heir  male."  And 
as  to  the  objection,  that  C.  was  male,  but  not  heir  (for  J.  D.,  a  female, 
was  right  heir  to  the  devisor) ,  the  court  said,  that  if  the  party  take  no- 
tice that  he  has  a  right  heir,  and  specially  exclude  him,  and  tlien  devise 
to  another  hj  the  name  of  heir,  this  shall  be  a  special  heir  to  take. 

But  in  Goodtitle  d.  Bailej''  v.  Pugh  (ra),  where  the  devise  was  to  the 
eldest  son  of  the  testator's  only  son,  begotten  or  to  be  begotten,  for 
his  life  ;  and  the  testator  added,  "  and  so  on,  in  the  same  manner,  to 

[{*)  Pre.  Ch.  464,  per  Lord  Cowper.]  (I)  1  Vent.  381. 

(m)  1  Ld.  Raym.  185,  Pre.  Ch.  468,  1  Eq.  Ca.  Abr.  214,  pi.  12.  See  also  Rose  v.  Rose,  IT 
Ves.  347,  where  the  phrase  "  my  heir  under  this  will  "  was  held,  in  reference  to  certain  pecu- 
niarj'  legacies,  to  point  to  the  testator's  residuary  legatee.  [See  Thomason  v.  Moses,  5  Bear. 
77;ante,  Vol.  I.  p.  374.] 

{n)  3  B.  P.  C.  Toml.  454,  Butl.  Fea.  573,  cit.  2  Mer.  348. 
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all  the  sons  my  son  may  have  ;  if  but  one  son,  then  all  the  real  estate 
,  to  him  for  his  life,  and  for  want  of  heirs  in  him,  to  the  right 

heirs  of  ine,  heirs  of  me  {the  testator)  forever,  my  son  excepted,  it  being  my 
my  son  y^m  /^g  shall  have  no  part  of  my  estates,  eitlier  real  or  personal." 

The  testator  left  his  son  and  three  daughters.  The  son  died 
without  issue,  having  enjoyed  the  lands  for  his  life.  The  daughters 
contended,  that  the}'  were  the  ■persona  designatae  under  the  devise  to  the 
testator's  ownright  heirs,  his  son  excepted  ;  for  that  the  son,  who  was  the 
proper  heir,  was  plainlj'  and  manifestlj'  excluded  by  the  express  words. 
And  of  this  opinion  were  Lord  Mansfield  and  the  rest  of  the  Court  of 
K.  B.,  who  held,  that  the  words  were,  to  be  interpreted  as  if  the  testator 
had  said,  "  Those  wlio  would  be  my  right  heirs,  if  mj-  son  were  dead." 
This  judgment,  however,  was  reversed  in  D.  P.,  with  the  concurrence 
of  the  judge?  present,  who  were  unanimousl}'  of  opinion  that  no  person 
took  an}-  estate  linder  the  will  by  way  of  devise  or  purchase. 

This  is  an  extraordinary  decision  ;  and  high  as  is  the  authority  of  the 
Remarks  court  by  which  it  was  ultimately  decided,  its  soundness  may 
upon  Good-  be  questioned,  as  the  will  contains  not  merely  words  of  ex- 
tit  e  «.  ug  .  (.l^gJQ^  ijj  reference  to  the  son  (which,  it  is  admitted,  would 
not  alone  amount  to  a  devise),  but  a  positive  and  express  disposition  in 
favor  of  the  person  who  would  be  next  in  the  line  of  descent,  if  the 
son  were  out  of  the  way.  In  this  case,  we  trace  but  very  faintly  the 
anxiet}',  generally  imputed  to  judicial  expositors  of  wills,  ut  res  viagis 
valeat  quam  pereat. 

[But  if  a  person  truly  answers  the  special  description  contained  in 

the  will,  the  fact  that  he  is  also  heir-general  affords  no  pretext  for  his 

„       ..     .     exclusion  ;  and  therefore  where  a  testator  devised  the  ulti- 

Capacity  of  .... 

special  heir     mate  interest  ui  his  property  to  his  right  heirs  on  the  part  of 

by  MsTehfg  *^^^  mother,  his  co-heirs  at  law,  who  were  also  his  heirs 

general  heir      *78     ex  *  parte  moterna,  were  held  entitled  under  the  de- 

^  *"■  vise  (o) .     It  scarcely  requires  notice  that  wherever 

the  heir-gerieral  is  a  descendant,  or  the  brother  or  sister,  or  descendant 

of  a  brother  or  sister  of  the  testator,  he  will  be  heir  ex  parte  materna  as 

■ffi^ell  as  ex  parte  paterna.'] 

It  is  next  to  be  considered  how  far  the  construction  of  the  word 
"  heir"  is  dependent  upon,  or  liable  to  be  varied  by,  the  nature  of  the 
property  to  which  it  is  applied. 

If  the  subject  of  disposition  be  real  estate  of  the  tenure  of  gavelkind, 
"Heir"  in  ^''  'JO™"g'i  English,  or  copyhold  lands  held  of  a  manor  in 
reference  to  which  a  course  of  descent  diflTerent  from  that  of  the  common 
foTOns'h  "'  1*^  prevails,  it  becomes  a  question,  whether,  under  a  dispo- 
Engiish  sition  to  the  testator's  heir  as  a  purchaser,  the  intended 

'  object  of  gift  is  the  heir-general  at  common  law,  or  his  heir 

[(o)  Forster  v.  Sierra,  4  Ves.  76G;  Rowlinsou  ii.  Wass,  9  Hare,  673.  See  Guudry  v.  Pin- 
niger,  14  Beav.  94,  1  D.  M.  &  G.  502.] 
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quoad  the  particular  property  which  is  the  subject  of  the  devise ;  and 
the  authorities,  at  a  very  early  period,  established  the  claim  of  the  com- 
mon-law heir  (p)  ;  supposing,  of  course,  that  there  is  nothing  in  the 
context  to  oppose  the  construction. 

[If  a  testator  seised  of  lands  by  descent  from  his  mother  devises  them 
to  his  heir,  and  die  leaving  different  persons  his  heir  ex  parte  —as  between 
materna  and  his  heir  ex  -parte  paterna  (who  both  claim  at  'andm's"^"'. 
common  law),  the  question,  which  is  entitled,  will  depend  mutci-na; 
on  whether  the  devise  is  sufficient  according  to  the  principles  of,  the  old 
law  to  break  the  descent.  Thus,  in  Davis  v.  Kirk  (9) ,  a  testator  de- 
vised all  his  real  estate  (part  of  which  had  descended  to  him  ex  parte 
materna)  to  a  trustee,  his  heirs  and  assigns,  upon  trust  to  sell  part,  and 
to  pay  the  income  of  the  residue  to  the  testator's  widow  for  life,  and 
after  her  death  "  upon  trust  to  convey  the  said  residue  unto  such  per- 
son as  should  answer  the  description  of  the  testator's  heir  at  law."  It 
was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  descent  was  broken  by  the 
devise,  and  that  the  heir  ex  parte  paterna  was  therefore  entitled. J 

*  With   respect   to  the  personalty,  too,  it  is  often   doubtful       *79 
whether  the  testator  employs  the  term  "heir "in  its  strict  and 
proper  acceptation,  or  in  a  more  lax  sense,  as  descriptive  of  _inrefi5,.. 
the  person  or  persons  appointed  by  law  to  succeed  to  prop-  ence  lo  per- 
erty  of  this  description  (r) .     Where  the  gift  to  the  heirs  is  how  con-    ' 
by  way  of  substitution,  the  latter  construction  [generally]  ^trued. 
prevails.     Tlius,  in  Vaux  v.  Henderson  (s),  where  a  testator  bequeathed 
to  A.  200^.,  "  and,  failing  him  by  decease  before  me,  to  his  heirs;"  the 
legacy  was  held  to  belong  to  the  next  of  kin  of  A.  lining  at  "  To  A.  or 
the  death  of  the  testator.     [And  a  similar  decision  was  made  ^by^ubsti'tu- 
in  Gittings  v.  M'Dermott  {t).     Of  this  case  Lord  St.  Leon-  tion). 
ards  observed  (m)  that  the  gift  over  was  "to  prevent  a  lapse.     The 
argument  was  a  very  fair  one,  that  as  the  property  in  one  case  would 
have  gone  to  the  party  absolutel}',  and  from  him  to  his  personal  repre- 
sentatives, so  when  the  testator  spoke  there  by  way  of  substitution,  of 
the  heir  of  the  body,  it  was  understood  that  he  meant  the  same  person 
who  would  have  taken  after  him  in  case  there  had  (qu.  not)  been  a 


(p)  Co.  Lit.  10  a  [devise  to  heir  of  stranger] ;  Rob.  (Javelk.  117, 118;  [Garland  v.  Bever- 
ley, 9  Oh.  D.  213;  Thorp  v.  Owen,  2  Sm.  &  Gif.  90  (devise  in  1841  to  heir  male  of  testator); 
per  Rornilly,  M.  R.,  Polley  v.  Pollej',  31  Beav.  3S3  (gift  to  heir  of  stranger  of  money  to  arise 
by  sale  of  borough  English  lands).  In  Sladen  v.  Sladen,  2  J.  &  H.  369,  the  claim  of  the  com- 
mon-law heir  "vvas  fortified  by  the  circumstance  that  leaseholds  were  mixed  with  the  gavel- 
kind land  in  the  same  set  of  limitations. 

((/)  2  K.'&  J.  391.  The  will  was  dated  in  1845,  and  was  therefore  subject  to  sfat.  3  &  4 
Will.  4,  c.  106,  s.  3  — a  circumstance  noted  by  the  V.-C.  on  a  subsequent  occasion,  1 .1 .  &  H. 
674.  But  that  statute  appears  to  give  no  help  in  determining  who  is  the  person  to  take,  but 
onlv.  if  the]\e'iY  ex  parte  materna  is  found  to  be  the  person  intended,  to  direct  how  he  takes  it.] 

()•)  I.e.  under  the  Statute  of  Distribution ;  including  the  widow,  Doody  v.  Higgins, 
2  K.  &  •'.  729,  and  cases  there  cited;  but  not  the  husband,  Re  VValton's  Trusts,  cor.  V.-C. 
Kindcrslev,  8  D.  M.  &  G.  174,  and  cited  in  Doody  v.  Higgins.    As  to  this  see  Ch.  XXIX. 

(s)  1  .J'  &  W.  388,  n. 

[(()2My.  &  K.  69. 

(a)  De  Beauvoirs.  De  Beauvoir,  3  H.  L.  Ca.  557. 
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lapse."  This  principle  has  since  been  followed  in  other  eases  (ar),  in- 
cluding one  where  real  estate  was  combined  with  personalty  in  a  gift  to 
the  testatrix's  sisters  as  tenants  in  common  for  life,  or  until  marriage, 
with  survivorship,  and  upon  the  death  or  marriage  of  all  "  to  be  divided 
in  equal  shares  between  my  brothers  and  sisters  then  living  or  their 
heirs  ;  "  it  was  held  by  Sii'  C.  Hall,  V.-C,  that  this  limitation  to  heirs, 
by  way  of  substitution,  contained  within  itself  that  which  required  that 
the  property' should  go  to  heirs  upon  whom  the  property  would  devolve 
by  law,  that  is  to  say,  as  to  the  real  estate  the  heir  at  law,  and  as  to 
the  personalty  the  statutory  next  of  kin  according  to  the  Statute  of 
Distribution  (y). 

So  in  Re  Newton  Trusts  (z) ,  where  a  testator  bequeathed  one  sev- 
enth of  his  personal  estate  "to  my  brother  A.,  his  heirs  and 
*80  *  assigns  forever,"  another  seventh  "  to  my  brother  B.,  bis  heu's 
and  assigns  forever,"  and  so  on,  and  the  remaining  seventh  "  to 
the  heirs  and  assigns  forever  of  mj'  late  sister  C.  now  deceased: "  it  was 
held,  bj'  Sir  W.  P.  Wood,  V.-C,  that  this  last  was  quasi  substitutional 
and  went  to  the  next  of  kin ;  that  by  the  previous  gifts  the  testator" 
showed  how  he  supposed  personal  estate  would  devolve,  and  wished  to 
put  the  representatives  of  C.  in  the  same  position  as  if  C.  had  been 
alive,  and  her  share  had  thus  devolved  from  her.  ■. 

"Heir8ofthe  Where  the  substituted  gift  is  to  heirs  Of  the  body  such  of 
body "  con-    ^j^g  ^g^t  of  kin  will  be  entitled  as  are  descended  from  the 

struecl  next  .  .        . 

of  kin  being    propositus,  I.e.  ISSne  {a) . 

issue.  Again,  a  direction  to  divide  a  legac}'  amongst  the  heirs  of 

". Jo  l>«  d'-     the  testator  or  another  person  indicates  an  intention  to  give 

the  heirs  of     Concurrent  interests  to  several ;  which  can  seldom  be  satis- 

^■"  fled  by  understanding  ' '  heirs  "  in  its  primary  sense  (under 

which  one  person  will,  with  rare  exceptions,  be  entitled  to  the  whole)  ; 

but  which  will  generally  be  satisiied  by  construing  ' '  heirs  "  to  mean 

next  of  kin.     Thus  in  Re  Steevens'  Trusts  (4)  where  a  testator  directed 

his  trustees  io  divide  a  sura  of  money  "  amongst  the  heirs  of  my  late 

brother  J.  S."  (J.  S.  being  dead  leaving  one  person  his  heir  and  the 

same  person  and  others  his  next  of  kin),  it  was  held  b}'  Sir  J.  Bacon, 

V.-C,  that  "  heirs"  meant  next  of  kin.     And  in  Low  v.  Smith  (c), 

where  a  testator  gave  all  his  real  and  personal  estate  upon  trusts  which 

(x)  Doodv  «.  Higgins,  9  Hare,  App.  32,  2  K  &  J.  729;  Jacobs  i'.  Jacobs,  16  Beav.  557;  Re 
Porter's  Trusts,  4  K.  &  J.  188;  Re  Philps'  Will,  L.  R.  7  Eq.  151;  Fiiilason  v.  Tatlock,  L.  R. 
9  Eq.  258;  Parsons  t'.  Parsons,  L.  R.  8  Eq.  260  (perpetual  personal  annuity). 

{y)  Wingfield  v.  Wingfield,  9  Ch.  D.  658. 

(z)  L.  R.  4En.  171.  A  gift  to  the  heirs  nnrf  asdms  of  A.  has  been  held  to  give  A.  a  general 
power  of  disposition.  Quested  v  Michell,  24  L.  J.  Ch.  722  (see  also  per  Shadwell,  V.-C, 
Waite  V.  Templer,  2  Sim.  642;  and  cf.  Brookman  v.  Smith,  L.  R.  6  Ex.  291,  305,  7  Ex.  271); 
and  will  sometimes  be  words  of  limitation  where  "  heirs"  alone  would  have  described  a  lega- 
tee bv  substitution,  Re  Walton's  Estate,  8  D.  M.  &  G.  173. 

id)  Pattenden  ■«.  Hobson,  22  L.  J.Ch.  697,  17  Jur.  406;  Price  ».  Lockley,  6  Beav.  180 
(children  heild  entitled  as  "heirs  lawfully  begotten,"  but  whether  as  children  or  next  of  kin 
does  not  appear).     See  also  Re  Jeaffresnn's  Trusts,  L.  R.  2  Eq.  276,  stated  below. 

(4)  L.  R.  15  Eq.  110.  (c)i25  L.  J.  Ch.  503,  2  Jur.  N.  S.  344. 
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implied  conversion  (d),  and  to  be  divided  among  his  nephews,  gi-and- 
nephews  and  nieces,  the  several  shares  to  be  invested  and  the  income 
applied  for  their  maintenance  until  the  age  of  twenty-one,  "  except  my 
grand-nephew  A.,  and  he  only  to  receive  the  interest  of  his  portion 
until  the  age  of  thirty.  Afterwards  if  my  executors  think  him  capable 
of  using  one  half  in  his  business,  let  it  be  done,  the  remaining  half  to 
be  continued  in  the  stocks  the  income  of  which  he  is  to  receive  during 
his  life,  and  at  his  death  to  be  equally  divided  among  his  legal  heirs." 
It  was  held  by  Sir  E.  T.  Kindersley,  V.-C,  that  at  the  death  of  A.  his 
share  went  to  his  next  of  kin. 

In  the  former  of  these  two  cases  the  decision  has  the  additional  sup- 
port of  the  circumstance  that  A.  was,  to  the  testator's  knowl- 
edge, actually  dead  at  the  date  of  the  will,  leaving  one  *  person  *81 
bis  heir  and  several  his  next  of  kin.  It  must,  however,  be  ad- 
mitted that  in  neither  case  were  the  grounds  to  which  they  are  here 
referred  distinctly  alluded  to  by  the  court.  In  Re  Steevens'  Trusts  the 
V.-C.  treated  the  authorities  as  hopelesslj'  confused ;  while  in  Low  v. 
Smith  the  court  relied  on  the  cases  of  substitution  already  noticed,  and 
adverted  particularly  to  the  form  of  the  gift,  which  was  in  the  first  place 
to  the  grand-nephew,  as  one  of  the  class,  absolutely,  and  was  then  re- 
stricted for  the  sole  apparent  purpose  of  better  securing  the  benefit  of 
it  to  the  legatee  himself  (e) . 

The  effect  of  words  of  distribution  is  more  clearly  exemplified  in 
Re  JeafTreson's  Trusts  (/) ,  where  personalty'  was  bequeathed  to  trustees 
in  trust  for  A.  for  life,  and  after  her  death  "  for  the  benefit  of  the  heirs 
of  the  bod}'  of  A.,  first  to  educate  at  their  discretion  the  said  heirs,  and 
lastly  to  pay  to  the  said  heirs  the  said  residue  at  their  respective  ages 
of  twenty -one  in  such  proportions  as  A.  might  b}'  deed  or  will "  appoint. 
Sir  W.  P.  Wood,  V.-C,  held  that  the  words  "heirs  of  the  body"  were 
not  used  in  the  technical  sense  of  all  descendants  ad  infinitum  and  did 
not  operate  as  words  of  limitation  so  as  to  give  an  absolute  interest 
to  A..(ff),  but  indicated  the  interests  of  a  set  of  persons  co-existing, 
and  that  the  next  of  kin  of  A.  descended  from  her  and  living  at  her 
death  were  entitled  (h) . 

In  Re  Gamboa's  Trusts  (i),  where  a  testator  bequeathed  a  legacy 
"  to  the  heirs  of  his  late  partner  for  losses  sustained  during  njjeirs"  ex- 
the  time  that  the  business  of  the  house  was  under  my  sole  plained  by 

(d)  Bv  the  tnist  to  invest  all  the  shares,  see  Affleclt  v.  James,  17  Sim.  121. 

(e)  Se'e  White  v.  Bric;gs,  2  Phil.  583;  Powell  v.  Boggis,  35  Beav.  535. 
(/)  L.  R.  2  Eq.  276. 

(y)  See  Ch.  XUV.  ' 

(A)  See  also  Bull  v,  Comberbach,  25  Beav.  54(V,  stated  below.  In  Ware  v.  Rowland.  15 
Sim.  587,  2  Phil.  6-35,  Shadwell,  V.-C.,  expressed  an  opinion  that  under  a  ftift  at  the  death  of 
A.  to  "my  heirs  at  law  share  and  share  al-rke"  the  heir  proper  was  entitled.  But  as  A.  was 
both  heir  at  law  and  .sole  next  of  kin  the  point  did  not  arise.  The  words  "share  and  share 
alike"  were  referred  to  in  argument  for  the  purpose  on'v  of  showing  that  A  ,  a  known  indi- 
vidual, could  not  have  been  intended  to'take  either  as  heiratlaw  or  next  of  kin,  and  that  the 
words  imported  a  class  to  be  ascertained  at  the  death  of  A.;  as  to  which  videjiost. 

(i)  i  K.  &  J.  756. 
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reason  given   control,"  Sir  W.  P.  Wood,  V.-C,  held  that  the  next  of  kin 

the  bequest,    according  to  the  statute  were  entitled,  founding  his  decision 

on  the  expressed  reason  of  the  bequest,  which  would  be  unmeaning  if 

the  testator  intended  to  benefit  the  heir  strictly  so  called.     "  Had  it 

been  'to  the  heirs  of  my  late   partner'  simply,"  added  the    V.-C, 

"  I  should  not  have  felt  so  clear  upon  the  point." 

And  here  may  be  noticed  a  case  where  a  bequest  of  per- 

next  of  kin  sonalty  to  "  tlie  heirs  or  next  of  kin  of  A.  deceased  " 

of  A.  de-  #82     was  held  to  be  a  *gift  to  the  next  of  kin  of  A.  ae- 

ceased. 

cording  to   the   Statute  of  Distribution:  "or"  not 

signifj'ing  an  alternative  between  two  classes  (which  would  have  made 

the  gift  void  for  uncertainty) ,  but  the  one  description  being  exjjlanatory 

of  the  other  (i).^ 

It  need  not  be  pointed  out  that  in  ,all  th&  foregoing  eases  special 
nil  ■  "  grounds  were  assigned  for  departing  from  the  proper  sense 
explained,  of  the  word  heirs ;  and  thej'  will]  not  be  understood  to  war- 
stme^in"b'e-  ^'^^^  ^^^  general  position  that  the  word  heirs  in  relation  to 
quests  of  per-  personal  estate  imports  next  of  kin,  especially-  if  real  estate 
y.  j^g  combined  with  personalty  in  the  same  gift ;  ^  which  cir- 

Afortion  cumstance  [though  not  conclusive  (/c),  yet]  according  to  the 
where  realty  principle  laid  down  by  Lord  Eldon  in  Wright  v.  Atkyns  {I ) 
aity  com-  affords  a  ground  for  giving  to  the  word  in  reference  to  both, 
bjned.  species  of  property  the  construction  which  it  would  receive 

as  to  the  real  estate  if  that  were  the  sole  subject  of  disposition. 

Thus  in  Gwynne  v.  Muddock  (m) ,  where  a  testator  gave  all  his  real  and 
"Tomv  personal  estate  to  A.  for  life,  adding,  after  her  death  "  my 
Highest' heir  nighest  heir  at  law  to  enjoy  the  same  ;  "  Sir  W.  Grant,  M.  R., 
*'  *'^'  held  that  the  heir  at  law  took  both  the  real  and  personal  es- 

tate, not  the  realty  only,  the  testator  having  blended  them  in  the  gift. 
[Here  it  will  be  observed  the  word  used  was  heir  in  the  singular.     So 

"heir  at  "^  Tetlow  f.  Ashton  («),  where  a  testator  devised  and  be- 

law  of  my  queathed  his  real  and  personal  estate,  upon  failure  of  certain 
3'-  previous  limitations,  to  the  heir  at  law  of  his  family  who- 

soever the  same  might  be  ;  Sir  J.  K.  Bruce,  V.-C,  said,  "The  testator 
has  used  words  which  no  person,  professional  or  unprofessional,  can 
misunderstand.  ...  If  there  were  an}'  correcting  or  explanatorj'  con- 
text the  case  might  be  different.  I  give  no  opinion  how  the  case  would 
have  stood  if  the  word  '  heirs '  had  been  used  instead  of  '  heir.' "  And 
he  held  that  the  next  of  kin  had  no  color  of  title. 

(»■)  Re  Thompson's  Trusts,  9  Ch.  n.  607. 

\k)  See  Wiugfield  v.  Winglield,  9  Ch.  D.  658,  stated  supra,  and  per  Lord  Cottenliam,  White 
V.  Briggs,  2  Phil.  590.] 

(I).  Coop.  Ill,  123.  Sse  alio  Pyot  v.  Pyot,  1  Ves.  335,  where,  however,  the  words  of  the 
will  being  applicable  rather  to  personalty,  the  construction  which  obtains  in  regard  to  this 
epecies  of  property  predominated  as  to  both  real  and  personal  estate. 

(m)  U  Ves.  48'8.  [(»)  20  L.  J.  Ch.  53,  15  Jur.213. 

1  Evans  v.  Salt,  6  Beav.  266. 
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In  De  Beauvoir  w.  De  Beauvoir(o),  the  Tcord  used  was  "heirs"  in 
the  plural.     A  testator  devised  his  estates  in  the  funds  of  .„,.     ^ 

'■  Ultimate  re- 

England,  and  his  freehold,  copyhold,  and  leasehold  maincier  to 

property  to  *  several  persons  and  their  sons  in  strict  *83  j-jgit^eirs" 
settlement,  remainder  to  his  own  right  heirs  ;  and  em- 
powered his  trustees  to  invest  the  residue  of  his  personal  estate  in  the 
purchase  of  freehold  land,  to  be  settled  to  the  same  uses.  It'Was  held  by 
Sir  L.  Shadwell,  V.-C,  and  on  appeal  bj'  D.  P.  that  the  intention  to  be  col- 
lected from  the  whole  will,  especially  from  the  power  to  invest,  was  to  give 
both  realty  and  personaltj',  as  a  blended  property^  to  the  same  set  of  per- 
sons throughout,  and  that  the  whole  propertj-  therefore  went  ultimately  to 
the  heir  at  law.  Lord  St.  Leonards,  after  stating  the  general  rule  as  to 
personal  estate  (p) ,  said  (?)  :  "  Then  we  come  to  the  mixed  cases.  I  quite 
agree  that  as  to  them  the  argument  is  still  stronger  against  the  appellant 
(the  next  of  kin),  for  if  the  law  is  settled  when  you  can  collect  the  intention, 
as  regards  personal  estate,  the  argument  that  it  is  so  must,  a  fortiori, 
have  more  operation  when  you  come  to  blended  propert3',  consisting  of 
real  and  personal  estate  ;  for  as  to  so  much  of  the  property  which  con- 
sists of  real  estate,  there  can  be  no  doubt  but  the  person  who  is  de- 
scribed as  '  heir  '  is  intended  to  take  in  that  character.  You,  therefore,  at 
once  in  speaking  of  heir  impress  upon  the  gift,  or  upon  him  who  is  to 
take  it,  his  own  proper  character  —  that  of  heir.  When  you  are  dealing, 
therefore,  with  the  same  disposition,  though  of  another  part  of  the  prop- 
erty, you  are  relieved  from  the  difficulty  which  j'ou  labor  under  in  the 
more  naked  case  of  personal  property,  and  having  found  that  the  tes- 
tator meant  what  he  has  expressed  as  regards  that  portion  which  is  real 
propertj',  you  may  more  readily  infer  the  same  intention  as  regards  the 
other  portion  of  the  same  gift  depending  upon  the  same  words,  and  you, 
therefore,  allow  the  whole  disposition  the  same  operation  as  you  would 
give  to  it  if  it  had  been  confined  to  real  estate,  alone." 

So  in  Henderson  v.  Green  (r) ,  where  a  testator  devised  and  be- 
queathed to  his  daughter  a  house  and  the  interest  of  8001.  for  „  „  . 
her  life,  and  if  she  died  leaving  issue  he  directed  500?.  to  be  lawful " 
paid  to  them,  and  that  the  remainder,  that  is  300?.,  and  the  *'"'''^-" 
house,  should  revert  to  his  next  lawful  heirs  ;  it  was  held  by  Sir  J.  Romilly, 
M.  R. ,  that  the  case  was  within  De  Beauvoir  v.  De  Beauvoir,  and  that  the 
heir,  and  not  the  next  of  kin,  was  entitled  to  the  house  and  the  300?.] 

And  even  where  the  entire  subject  of  gift  is  per-         '     "Heir"un- 
sonal,  the  *  word  "  heir,"  unexiDlained  by  the  context,       *84  st'^.j'cjiy  con- 
must  be  taken  to  be  used  in  its  proper  sense.     [Thus  strued  in  be- 
lt is  laid  down  («),  that  if  one  devise  a  term  of  years  to  J.  S.,  sonal  estate. 

(o)  15  Sim.  163,  3  H.  L.  Ca.  524.  See  also  Boydell  v.  Golightly,  14  Sim.  327.  In  Mac- 
pherson  v.  Stewart,  28  L.  J.  Ch.177,  a  direction  to  trustees  to  invest  the  testator's  property 
for  the  benefit  of  his  heirs  was  held  to  mean  persons  entitled  under  the  will. 

( p)   Vide  infra,  p.  84.  '  (?)  3  H.  L.  Ga.  557. 

()■)  28  Beav.  1.     See  also  Re  Dixon,  4  P.  D.  81.  [(s)  Shep.  Touch.  446. 

VOL.  II.  6  '  81 


*85  GIFTS  TO  THE 

and  after  his  death  that  the  heir  of  J.  S.  shall  have  it;  J.  S.  shall 
have  so  many  j^ears  of  the  term  as  he  shall  live,  and  the  heir  of  J.  S. 
and  the  executor  of  that  heir  shall  have  the  remainder  of  the  term. 
So,  in  Danvers  v.  Lord  Clarendon  (t),  where  a  testator  bequeathed  all 
his  goods  in  C.  house  to  A.  for  life,  and  after  her  death  td  the  heir  of 
Sir  J.  D.  ;  the  only  question  raised  was  whether  he  that  was  heir  of  Sir 
J.  D.  at  the  time  of  his  death  or  at  the  time  of  A.'s  death  was 
entitled.] 

Nor  will  the  construction  be  varied  by  the  circumstance,  that  the  gift 
is  to  the  heir  in  the  singular,  and  there  is  a  plurality  of  persons  conjointly 
answering  to  the  description  of  heir  (u).  Thus,  under  the  words  "to 
my  heir  4,000Z.,"  three  co-heiresses  of  the  testator  were  held  to  be 
entitled;  Sir  J.  Leach,  M.  R.,  observing:  "Where  the  word  is  used 
not  to  denote  succession,  but  to  describe  a  legatee,  and  there  is  no  con- 
text to  explain  it  otherwise,  then  it  seems  to  me  to  be  a"  suljstitution 
of  conjecture  in  the  place  of  clear  expression,  if  I  am  to  depart  from,  the 
natural  and  ordinarj-  sense  of  the  word  '  heir ' "  (v). 

[And .  although  the  word  used,  in  a  gift  of  personal  estate  only,  is 
"Heirs  "in  "  heirs  "  (a;) ,  in  the  plural,  it  wUl,  unless  explained  by  the 
simikriy^  Context,  retain  its  proper  sense.]  Sir  E.  P.  Arden,  in  Hol- 
construed.  loway  v.  Hollowa}'  (y),  was  strongly  disposed  to  construe  it 
next  of  kin  ;  though  his  opinion  on  another  question  rendered  the  point 
immaterial.^  [But  in  De  Bcauvoirw.  De  Beauvoir  (2),  Lord  St.  Leonards 
did  not  approve  of  this  construction.  He  reviewed  the  authorities,  and 
without .  distinguishing  between  those  where  the  word  used  was  "  heir,'' 
and  others  where  it  was  "heirs,"  said:  "As  far  as  the  authorities  go 
with  respect  to  personal  estate,  whether  the  gift  be  an  immediate  gift, 
or  whether  it  be  a  gift  in  remainder,  the  cases  appear  to  me  to  be 
uniform  —  to  give  to  the  words  the  sense  which  the  testator  him- 
*85  self  has  impressed  *  upon  them  —  that  if  he  has  given  to  the 
heir,  though  the  heir  would  not  bj-  law  be  the  person  to  take  that 
property,  he  is  the  person  who  takes  as  persona  designata.  It  is 
impossible  to  laj'  down  any  other  rule  of  construction." 

One  of  the  authorities  noticed  by  Lord  St.  Leonards  was  Plej-deU  v. 

(t)  1  Vern.  35.  See  also  Southgate  v.  Clinch,  27  L.  J.  Ch.  651,  4  Jur.  N.  S.  428 ;  Re  Eootes, 
•1  Dr.  &  Sm.  228.1 

(m)  See  2  Ld.  Raym.  829. 

\v)  Mounsey  «.  tilamire,  4  Russ.  384.  [Jessel,  M.  E ,  is  reported,  10  Ch.  D.  114,  to  have 
disapproved  of"  this  case ;  but  the  context  would  seeni  to  indicate  that  what  he  disapproved  of 
was  the  half-admission,  made  arg.  gr.  by  Sir.  J.  Leach,  that  in  cases  of  succession  "heir" 
means  next  of  lun. 

(x)  "  Heirs  at  law  "  has  been  thought  less  flexible  than  "  heirs,"  L.  R.  IS  Eq.  113;  but 
see  15  Sim  593.] 

{y)  5  A''es.  403. 

[(z)  3  H.  L.  Ca.  524,  557,  disapproving  of  Evans  v.  Salt,  6  Beav.  266,  which  nevertheless  has 
since  been  sometimes  cited  as  law,  25  L,  J.  Ch,  504;  L.  R.  15  Eq.  114;  serf  gu.,  see  29  Beav. 
198. 

1  See  4  Kent,  537,  note ;  Ricks  D.Williams,      1  Hoff.  212,  213 ;  Croom  v.  Herring,  4  Hawks, 
1  Dev.  &  B.  En.  1  i   McCabe  r.  Spruil,  1  Dev.      393. 
&  B.  Eq.  189 ;  Wrights.  Ueth.  Epis.  Church, 
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Ple3-dell  (a) ,  where  a  testator,  after  making  several  contingent  disposi- 
tions of  a  sum  of  money,  gave  the  ultimate  interest  to  his  own  right 
heirs  (in  tlie  plural) ;  and  it  was  held  that  the  testator's  heir  was  enti- 
tled, not  his  executor. 

And  in  Smith  i\  Butcher  (5),  where  personaltj^  was  given  in  trust  to 
be  equally  divided  amongst  "  the  children  of  A.  during  their  to  several 
lives,  and  on  the  decease  of  either  of  them  his  or  her  share  forijfe,  "and 
of  the  principal  to  go  to  his  or  her  lawful  heir  or  heirs  ;  "  it  of  eithei-  to 
was  held  by  Sir  G.  Jessel,  M.  E.,  that  the  words  were  not,  hJ,-ror*"^ 
by  analogy  to  the  rule  in  Shellej'^s  case,  to  be  read  as  words  heirs." 
of  limitation,  and  that  neither  the  next  of  kin,  nor  the  legal  personal 
representatives,  of  a  deceased  child  were  entit;led  to  his  share,  but  his 
heir  at  law.  j 

The  words  "heirs"  and  "  heirs  of  the  bodj',"  applied  to  "jjeirs" 
personal    estate,   have   been    sometimes  held   to   be   used  held  to  mean 
synonymously  with  ' '  children  "  —  a  construction  which,  of  '' "  "^"' 
course,  requires  an  explanatory  context.^ 

As,  in  Loveday  v.  Hoplcins  (c),  where  the  words  :  "  Item,  I  give  to 
my  sister  Loveday's'AeiVs  6,000/."  —  "  I  give  to  my  sister  Brady's  chil- 
dren equally  1,000/."  At  the  date  of  the  will,  Mrs.  Lovedaj'  had  two 
children,  one  of  whom  was  a  married  daughter,  who  afterwards  died  in 
the  lifetime  of  the  testatrix,  leaving  three  children.  Mrs.  Loveday  was 
still  alive,  and  her  surviving  child  claimed  the  legacy.  Sir  Thomas 
Clarke,  M.  R.,  was  clearlj-  of  opinion,  that  the  testatrix  intended  to 
give  the  6,000Z.  to  the  children  of  Mrs.  Loveday,  the  same  as  in  the 
subsequent  clause  to  Brady's  children,  and  had  not  their  descendants  in 
view ;  or  if  slie  had,  yet  as  she  had  not  expressed  herself  sufficiently, 
the  court  could  not  construe  the  will  so  as  to  let  them  in  to  take.  He, 
therefore,  held  the  surviving  child  to  be  entitled  to  the  legacy.'^ 

[And  in  Bull  v.  Comberbach  (c?),  where  a  testator  devised 
lands  *  to  trustees  in  trust  for  six  persons  equall}'  for  their  lives,       *86 
and  after  the  death  of  all,  in  trust  to  sell  the  land  and  divide  the 
monej'  equally  "amongst  their  several  heirs,"  Sir  J.  Eomilly,  M.  E., 
held  that  heirs  meant  children.     He  said :  "I  am  at  a  loss  to  conceive 

(a)  1  p.  W.  748.         (5)  10  Ch.  D.  113.     See  also  Hamilton  v.  Mills,  29  Beav.  193  (deed).] 

(c)  Amb.  273. 

[Id)  25  Beav.  540.  No  claim  was  made  for  next  of  kin  other  than  children.  See  also 
Roberts  r.  Edwards,  33 Beav.  239.  So,  "heirs  of  the  body,"  Symers  v.  Jobson,  Ifi  Sim.  267; 
Gummoe  v.  Howes,  23  Beav.  184.  In  Fowler  v.  Cohn,  21  Beav.  360,  "  heirs  "  was  construed 
issue  in  a  power  to  appoint  among  "  the  children  of  A.  and  their  heirs  for  such  estates,"  &c. 

1  See  Shepherd  v.  Nabors,  6  Ala.  631;  Hawks,  604.  But  where  a  father,  by  his  will, 
Pratt  B.  Flamer,  5  Harr.  &J.  10.  See  ante,  gave  one  child  a  specific  legacy,  and  added, 
p.  61,  note  1,  at  end.  with  which  she  must  be  contented  without 

2  Brailsford  ».  Heyward,  2  Desaus.  18 ;  receiving  anj'  further  dividend  from  my  es- 
Bowers  v.  Porter,  iPick.  198 ;  Richardson  v.  tate,"  and  then  devised  his  land  to  "  my  chil- 
Wheatland,  7  Met.  173, 174.  Under  a  devise  dren,"  the  words  were  held  to  be  construed 
to  A.  and  his  heirs,  and  to  B.,  who  is  one  of  "the  rest  of  my  children."  Hoyle  v.  Stowe, 
the  heirs  of  A.,  B.  takes  as  devisee  and  also  2  Dev.  318. 

as  heir.    Stowe  v.  Ward,  1  Dev.  67;  S.  C.  3 
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why  he  should  direct  the  property  to  be  sold,  except  for  the  purpose  of 
division  amongst  a  larger  class  than  the  tenants  for  life ;  he  does  not 
think  that  six  persons  are  too  manj^  to  hold  and  enjoy  it  in  common, 
but  he  does  think  it  necessary  to  direct  that  after  their  deaths  it  shall 
be  sold  for  the  purpose  of  division."  And  added  :  "  Where  there  is  a 
gift  of  personalty  to  one  for  life,  and  after  his  death  amongst  his  '  heirs,' 
I  should  have  no  doubt  that  the  expression  '  heirs '  would  apply  to 
children." 

This  construction  is  equally  applicable  to  a  devise  of  real  estate. 
Same  con-  Thus,  in  Milro3'  v.  Milroy  (e) ,  where  a  testator,  after  giving 
striiction  ap-  a  life-interest  to  his  daughter,  and  directing  that  after  her 
case  oTreal  death  the  proceeds  of  his  real  and  personal  estate  should  be 
estate.  applied  for  the  benefit  of  her  children  during  their  minoritj-, 

and  that  afterwards  the  personalty'  should  be  assigned  to  them,  ordered 
his  trustees  to  convey  his  freehold  and  leasehold  estates  to  ' '  the  heir 
or  heirs  who  should  be  legally  entitled  to  the  same  ;  "  but,  in  case  his 
daughter  left  no  children,  he  gave  all  the  property  over ;  Sir  L.  Shad- 
well,  V.-C,  thought  the  words  "heir  or  heirs"  evidently  meant  the 
children  of  the  daughter. 

What  is  the  period  at  which  the  object  of  a  devise  to  the  heir  is  to  be 

At  what         ascertained,  is  a  question  of  frequent  occurrence,  in  the  de- 

hdHs  to  be     termination  of  which,  the  rule  that  estates  shall  be  construed 

ascertained,     to  vest  at  the  earliest  possible  period  consistent  with  the 

will,  bears  a  principal  part.     An  immediate  devise  to  the  testator's  own 

,, ,,  heir  vests,  of  course,  at  his  death,  and  the  interposition  of  a 

At  the  ances-         >  '  '  '■ 

tor's  death      previous  limited  estate  to  a  third  person  does  not  alter  the 
caseofffglft   ^^^^-     Thus,  in  Doe  d.  Pilkington  v.  Spratt  (/),  where  a 
to  testator's     testator  devised  to  his  son  A.  and  M.  his  wife,  and  B.  and 
®"^'  N.  his  wife,  or  the  survivor  of  them,  for  their  hves,  with 

remainder  to  the  male  heir  of  him  the  said  testator,, his  heirs  and  assigns 
forever,  the  remainder  was  held  to  vest  at  the  testator's  death  in  his 
eldest  son  C,  who  was  his  male  heir  at  law  at  that  time. 
—  and  of  a  On  the  same  principle  an  executory  gift  to  the  heir 

heir  of  a.^  *^^  '^^  another  *  person  vests  as  soon  as  there  is  a  person 
stranger.  -who  answers  that  description,  namel}',  at  the  death  of 

the  person  named ;  and  if  the  gift  is  postponed  till  the  determination  of 
a  limited  interest  given  to  a  third  person,  still  the  death  of  the  proposi- 
tus is  the  time  for  ascertaining  the  person  of  the  devisee.  Thus,  in 
Danvers  v.  Earl  of  Clarendon  (g) ,  where  goods  were  bequeathed  to  A. 
for  Hfe,  remainder  to  the  heir  of  B.,  B.  having  died  in  A.'s  lifetime,  the 
question  was,  whether  the  person  to  take  the  remainder  was  he  who  was 

(«)  14  Sim.  48.  See  also  Miclilethvvait  v.  Micklethwait,  4  C.  B.  N.  S.  790.  And  compare 
Spence  v.  Handford,  27  L.  J.  Ch.  767,  4  Jm-.  N.  S.  987. 

( /■)  5  B.  &  Ad.  731.    See  also  per  Baylev,  J.,  Doe  v.  Martyn,  8  B.  &  Cr.  511. 
(i/)  1  Vern.  35.  .-    .       > 
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B.'s  heir  at  his  death  or  at  the  death  of  A.,  aud  judgment  was  given  in 
favor  of  the  former. 

This  case  also  shows,  that  though  the  rule  which  requires  the  earliest 
possible  vesting  of  an  interest  so  given  in  remainder  is,  in  Same  rule  as 
a  great  measure,  founded  on  a  reason  applicable  only  to  ™rsonal°'^ 
legal  estates  in  real  property  ;  namelj',  that  it  is  (or  was)  in  estate. 
the  power  of  the  owner  of  the  prior  particular  estate  to  defeat  a  con- 
tingent remainder  (/()  ;  j-et  that  the  rule  also  holds  good  generally  with 
regard  to  personal  property  for  the  purposes  of  the  present  question. 

And  since  a  departure  from  the  rule  leads  to  frequent  inconveniences, 
slight  circumstances  or  conjectural  probability  will  not  pre-  previous  de- 
vent  an  adherence  to  it.     Thus,  it  is  not  enough  that  the  7'*''"'''^® 

'^  heir  out  of 

heir  has  an  express  estate  in  the  same  property  limited  to  same  proper- 
him  in  a  previous  part  of  the  will.  In  Rawlinson  v.  Wass  (i)  f„^^n°eT^7- 
under  a  devise  in  trust  for  the  testator's  daughter  (who  was  tion. 
his  heir  at  law)  for  life,  remainder  as  she  should  appoint,  and,  in  default 
of  appointment,  for  the  testator's  heirs  and  assigns,  as  if  he  had  died 
intestate,  the  daughter  was  held  entitled  to  an  immediate  convej^ance  of 
the  estate  from  the  trustees.  It  is  true  the  words  "  as  if  he  had  died 
intestate  "  point  expressly  to  the  period  of  the  testator's  death,  and  in 
an  even  balance  of  arguments  must  weigh  in  favor  of  the  general 
rule  {k).  But  this  ground  was  wanting  in  other  cases,  in  which,  never-, 
theless,  the  express  provision  for  the  heir,  though  aided  by  other  cir- 
cumstances, was  held  insufficient  to  exclude  the  general  rule.  Thus,  in 
Boydell  v.  Golightly  (Z),  where  a  testator  devised  real  estates  in  trust 
for  the  maintenance  of  his  son  J.  (who  was  his  heir  apparent)  during 
his  life,  remainder  to  his  sons  successively  in  tail,  with  remainders  over 
in  strict  settlement  to  other  persons  and  their  issue,  with  an 
ultimate  remainder  to  the  testator's  right  heirs  ;  *  and  power  was  *88 
given  to  the  trustees  to  limit  a  jointure  to  any  wife  of  J.,  and 
to  raise  portions  for  his  children ;  the  intermediate  remainders  having 
failed,  it  was  argued,  that  the  testator  had  clearly  shown  an  intention 
that  his  son  J.  should  not  take  the  fee,  not  only  by  the  express  pro- 
vision for  him,  but  by  the  subsequent  clauses  in  the  will ;  but  Sir  L. 
Shadwell,  V.-C,  held,  that  there  was  no  such  indication  of  intention 
as  he  could  act  upon,  to  prevent  the  estate  vesting  in  the  testator's 
heir  at  his  death. 

Again,  in  Wrightson  v.  Macaulay  (m),  where  a  testator  devised  an 
estate  to  his  son  R.  (who  was  his  heir  apparent)  for  life,  and  after  sev- 
eral intermediate  limitations,  remainder  in  default  of  issue  of  the  last 
devisee  "  to  the  male  heir  who  should  be  in  possession  of  and  lawfully 
entitled  for  the  time  being  to  the  estate  at  M.  for  his  life,  remainder  to 

(h)  Vide  ante,  Vol.  I.  p.  873.  (i)  9  Hare,  673. 

(k)  Doe  c.  Lawson,  3  East,  278 ;  Jenkins  o.  Gower,  2  Coll.  537 ;  Smith  v.  Smith,  12  Sim. 
317;  Southgate  ».  Clinch,  27  L.  J.  Ch.  651, 4  Jur.  N.  S.  428. 

(Z)  14  Sim.  327.  (m)  14  M.  &  Wei.  214. 
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his  issue,  and  for  default  of  a  male  heir  being  in  possession  and  enti- 
tled to  the  M.  estate,  at  the  time  thereinbefore  for  that  purpose  men- 
tioned, or  in  default  of  issue  male  of  such  heir  male,  then  to  his  own 
right  heirs,  and  his,  her,  and  their  heirs  and  assigns  forever."  It  was 
contended,  upon  the  determination  of  all  the  estates  preceding  the  ulti- 
mate remainder,  that  the  express  provision  for  R.,  the  words  of  eon- 
tingencjf  introducing  the  ultimate  devise,  and  the  words  "  his,' her,  or 
their  "  applied  to  the  testator's  heir,  terms  which  he  could  not  mean  to 
apply  to  his  own  son  and  heir,  showed  that  the  testator  referred  to  some 
future  period  for  the  ascertainment  of  the  heir  entitled  under  the  will ; 
but  it  was  held  that  the  evidence  of  such  an  intention  was  not  clear 
enough  to  control  the  rule  of  law,  and  that  the  remainder  vested  in  R. 
immediatel}'  on  the  testator's  decease. 

But  in  Doe  d.  King  v.  Frost  (re),  where  a  testator  devised  lands  to 
Whatissuf-  '^'^  ^^"^  ^-  (^^o  was  his  heir  apparent)  in  fee,  and  if  he 
licient  to  should  have  no  children,  child  or  issue,  "  the  said  estate  is, 
partiii-e  from  ^n  his  decease,  to  become  the  propertj-  of  the  heir  at  law, 
the  rule.  subject  to  such  legacies  as  W.  maj'  leave  by  will  to  the 

younger  branches  of  the  family  ; "  and  it  appeared  that  at  the  date  of 
the  will,  the  testator  had  a'daughter  who  had  five  children  ;  it  was  held 
that  the  person  who  at  the  time  of  the  decease  of  W.,  without  issue, 
should  then  be  the  heir  at  law  of  the  testator,  was  the  person 
*89  *  entitled  under  the  executory  devise.  This  decision  was  based 
on  the  state  of  the  family,  to  which  the  testator  was  thought 
to  be  specifically  referring,  and  on  the  consideration  that  W.  himself 
could  not  have  been  meant,  since  that  would  make  the  executory 
devise  nugatorj-, ,  and  the  power  to  give  legacies  unnecessary. 

Of  course,  if  the  contingency  of  the  devise  consists  in  the  uncer- 
Devise  to  the  tainty  of  the  object,  as  if  lands  be  devised  to  the  person  who 
P.'^''???  ^;*?     shall,  at  a  specified  time,  be  the  testator's  heir  of  the  name 

shall  beheir         „  ^^  *  -i,    -i        t    i  t,.    •>    ^       ,    , 

at  a  future  of  H.,  no  person  Will  be  duly  qualified  to  take  under  the 
time.  ^jij  unless  he  bears  the  name  at  that  time  (o) .  j 

(n)  3  B.  &  Aid.  548.  (Tlie  gift  over  was  held  to  be  an  executory  devise  in  the  event  of  the 
son  dying  without  leaving;  issue  at  his  deaths  |K)st,  Chap.  XLI. )  See  also  Loclve  v.  Southwood, 
1  My.  t&  C.  411;  Cain?'.  Teare,  7  Jur.  567;'  and  the  analogous  cases  on  devises  and  .bequests 
to  next  of  Ivin  in  the  next  chapter. 

(o)  Wrightson  ».  Macaulaj-,  14  M.  &  Wei.  214  (answer  to  second  question):  Thorpe  i). 
Thorpe,  1  ii.  &  C.  326.] 
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*  CHAPTER  XXIX.  "  *90 

GIFTS   TO  — 

I.   Family. 
II.   Descendants. 

III.  Issue. 

IV.  Next  of  Kin. 

V.   Personal  Mepresentatives,  Executors  or  Administrators. 
VI.   Relations. 
VII.   Persons  of  Testator's  Blood  or  Name. 

I.  The  word  family  has  been  variously  construed,  accord-  „ 
ing  to  the  subject-matter   of  the   gift  and  the   context  of  of  the  word 
the  will.^     Sometimes  the  gift  has  been  held  to  be  void  for  "f^n"b'-" 
uncertainty.^ 

As,  in  Harland  v.  Trigg  (a),  where  a  testator  gave  leasehold  estates 
to  his  brother  "J.  H.  forever,  hoping  he  will  continue,  them  pevises  to 
in  the  family,''  Lord  Thurlow  thought  it  too  indefinite  to  " family" 
create  a  trust,  as  the  words  did  not  clearly  demonstrate  an  fo,  uncertain- 
object.     The  testator's  brother  was  tenant  for  life  in  remain-  ty- 
der,  with  remainder  to  his  issue  in  strict  settlement,  of  some  freehold 
lands,  and  the  testator  had  given  some  other  leaseholds  to  the  same 
uses  ;  and  it  was  contended,  that  the  leaseholds  in  question  were  in- 
tended to  be  subject  to  the  same'  limitations,  so  far  as  the  nature  of  the 
property  would  admit ;  but  his  Lordship  considered  that  this  was  not 
authorized.     He  said,  the  testator  understood  how  to  make  his  estates 
liable  to  those  uses,  and  intended  something  different  here. 

So,  in  Doe  d.  Hajter  u.  Joinville  (6) ,  where  a  testator  devised  and 
bequeathed  residuary  real  and  personal  estate  to  his  wife  for  life,  and, 
after  her  decease,  one  half  to  his  wife's  "family,"   and  the  other  half 

(a)  1  B.  C.  C.  142.  (6)  3  East,  172. 

1  The  acceptation  of  the  word  "family"  633;  2  Story,  Eq.  §1065,  b.  §  1071;  Harland 

may  be  narrowed  or  enlarged  by  the  context  v.  Trigg,  1  Bro.  C.  C.  (Perkins's  ed.)  142- 

of  tlie  will,  so  as,  in  some  instances,  to  mean  144,  and  notes;  MacLeroth  v.  Bacon.  5  Ves. 

children,  or  in  others,  heirs,  or  it  may  even  (Sumner's  ed.)  168,  and  note  (a);  Walker  v. 

include  relations  by  marriage.     See  2  Wil-  Griffin,  11  Wheat.  375.    In  Lambe  «.  Eames, 

liams,   Ex.    (6th    Am.   e^,)  1213;    Bates    v.  L.  R.  6  Ch.  697,  the  word  "  family "  was  held 

Dewson,   128  Mass.  334;   Bowditch  v.  An-  to  include  an  illegitimate  child, 

drew,  8  Allen,  339,  342;  Whelan  v.  Reilly,  3  2  See  Tolson  v.  Tolson,  10  Gill  &  J.  169; 

W.  Va.  597 ;  Heck  v.  Cleppenger,  5  Barr,  385 ;  Harper  v.  Phelps,  21  Conn.  259 ;  Yeap  Cheah 

Blackwell  v.  Ball,  1  Keen,  176;    Woods  v.  Nco  v.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381. 

Woods,  1  Mylne  &  C.  401;  Grant  v.  Lyman,  "  The  members  of  my  family "  held  sufficiently 

4  Russ.  292;  Doeu.  Flemming,  2  Cr.  M'.  &  R.  certain.    Hill  v.  Bowman,  7  Leigh,. 650. 
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to  his  "  brother  and  sister's  family,"  share  and  share  alike ;  and  it  ap- 
peared that,  at  the  date  of  the  will,  the  testator's  wife  had  one  brother 
who  had  two  children,  and  the  testator  had  one  brother  and  one  sister, 
each  of  whom  had  children,  and  there  were  also  children  of  another 
sister,  who  was  dead.  Upon  these  facts,  it  was  held,  that  both 
*91  the  devises  *  were  void,  from  the  uncertainty^  in  each  case  as  to 
who  was  meant  by  the  word  "  family ;  "  and  in  the  latter  case, 
also,  from  the  uncertainty  whether  it  applied  to  the  family  as  well  of  the 
deceased,  as  of  the  surviving  sister ;  and  also  whether  it  referred  to 
the  brother's  family  ;  which,  however,  the  court  thought  it  did  not. 

Again,  in  Eobinson  v.  Waddelow  (c),^  where  a  testatrix,  after  be- 
Gifts  to  fam-  queathing  certain  legacies  in  trust  for  her  daughters,  who 
forimcertain-  ^^^'®  Kn^'i'i'ied,  free  from  the  control  of  any  husband,  for  life, 
ty.  and  after  their  decease  for  their  respective  children,  gave 

the  residue  of  her  effects  to  be  equally  divided  between  her  said 
daughters  and  their  husbands  and  families  ;  Sir  L.  Shadwell,  V.-C,  after 
remarking  that,  as,  in  the  ^ift  of  the  legacy,  "  any  "  husband  extended 
to  future  husbands,  in  the  bequest  of  the  residue  the  word  "  husbands" 
must  receive  the  same  construction,  declared  his  opinion  to  be,  that 
such  bequest  as  to  the  husbands  and  families  was  void  for  uncertaint3-. 
"  The  word  '  familj','  "  he  said,  "  is  an  uncertain  term  ;  it  maj-  extend 
to  grandchildren  as  well  as  children.  The  most  reasonable  construction 
is  to  reject  the  words  '  husbands  and  families.' "  It  was  accordingly 
decreed  that  the  daughters  took'  the  residue  absolutely  as  tenants  in 
common  (rf) . 

It  will  be  observed,  that,  in  Harland  v.,  Trigg,  and  Robinson  v.  "Wad- 
delow, the  subject  of  gift  was  personal  estate ;  and  in  Doe  v.  Join,ville, 
it  consisted  of  both  real  and  personal  propertj-,  and  not  of  real  estate 
exclusively  —  a  circumstance  which  we  shall  see  has  been  deemed 
material. 

Sometimes  the  word  family  or  "house"  (which  is  considered  as 
"Family"  synonymous)  has  been  held  to  mean  "heir."^  A  leading 
s.vnonymous  authority  for  this  construction  is  the  often-cited  proposition 
with  heir.  ^j.  j^Qj,^  Hobart,  in  Counden  v.  Gierke  (e),  that  if  land  be 
devised  to  a  stock,  or  family,  or  house,  it  shall  be  understood  of  the  heir 
principal  of  the  house. 

So,  in  Chapman's  case  (/),  where  C,  seized  in  fee  of  three  houses, 
devised  that  which  N.  dwelt  in  to  his  three  brothers  amongst  them, 
and  N.  to  dwell  still  in  it,  and  they  to  raise  no  ferme;  and  willed  his 

(c)  8  Sim.  134.  ["  I  cannot  say  that  that  case  is  quite  satisfactory  to  my  mind,"  per  Lord 
Cranworth,  V.-C,  ISim.  N.  S.  246.]     See  also  Stubbs  i'.  Surgon,  2"Kee.  23.3. 

id)  No  doubt  tlie  testator's  real  intention  was  to  assimilate  the  residuary  bequest  to  the 
legacies,  [so  far  as  the  children  were  concerned;]  but  the  V.-C.  seems  to  have'  considered  that 
this  hypothesis  savored  too  much  of  mere  conjecture. 

(c)"  Hob.  29.  (/)  Dyer,  333  b. 

1  As  to  this  case,  see  Parkinson's  Trust,  1  Sim.  N.  S.  242,  245. 

2  See  Story,  Eq.  §  1071. 
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house  that  T.,  his  brother,  dwelt  in,  to  *  him,  and  he  to  paj'  C.       *92 
3/.  6s.  to  find  him  to  school  with,  and  else  to  remain  to  the  house  : 
the  words  "  and  else  to  remain  to  the  house"  were  construed  to  mean 
the  chief,  most  worthj-,  and  eldest  person  of  the  family  ((/). 

These  authorities  were  recognized  and  much  discussed  in  Wright  v. 
Atkyns  (A),  which  was  as  follows:  A  testator  devised  all  ^yije^e 
his  manors,  &c.,  as  well  leasehold  as  freehold  and  copyhold,  "family'' 
in  certain  places,  and  all  other  his  real  estate,  unto  his  '"'^''"*  '^"'• 
mother,  C,  and  her  heirs  forever,  in  the  fullest  confidence  that,  after 
her  decease,  she  would  devise  the  property  to  his  family.  The  question 
was,  what  estate  the  mother  took.  It  was  contended  for  her,  on  the 
authoritj'  of  Harland  v.  Trigg,  that  the  word  "  family"  was  too  indefi- 
nite to  create  a  trust  in  favor  of  any  particular  objects,  and,  therefore, 
that  she  took  the  fee.  But  Sir  W.  Grant,  M.  R.,  relying  on  the  early 
authorities  before  referred  to,  held,  there  was  no  uncertainty  in  the  ob- 
ject. It  was  a  trust  for  the  testator's  heir.  He  said  :  "Cases  relative 
to  personal  propertj^,  or  to  real  and  personal  comprised  in  the  same  de- 
vise, or  where  the  meaning  is  rendered  ambiguous  bj'  other  expressions 
or  dispositions,  will  not  bear  upon  this  question.  In  Harland  v.  Trigg, 
Lord  Thurlow  doubted  whether  '  family '  had  a  definite  meaning.  The 
authorities  above  alluded  to  were  not  cited.  The  case  related  to  leasehold 
estate,  and  it  was,  by  other  dispositions  in  the  will,  rendered  uncertain  in 
what  way  the  testator  willed  the  family  .to  take  the  benefit  of  the  lease- 
hold estates,  it  being  contended,  he  meant  to  give  them  to  th^  same 
uses  to  which  the  real  estate  was  settled." 

On  appeal.  Lord  Eldon  admitted  the  general  rule,  that,  if  a  man  de- 
vises lands  to  A.  B.,  with  remainder  to  his  family,  inasmuch  Lord  Eldon's 
as  the  court  will  never  hold  a  devise  to  be  too  uncertain,  un-  '^'J-f  "^t"' '" 
less  no  fair  construction  can  be  put  upon  it,  the  heir  at  law,  Atkyns. 
as  the  worthiest  of  the  family,  is  the  person  taken  to  be  described  by 
that  word.     But  several  circumstances  embarrassed  the  question  in  this 
case  ;  one  was,  that  leaseholds  were  included,  which  was  not  noticed  at 
the  Molls ;  another  was,  that  it  was  not  a  trust  simplj',  but  a  power  which 
might  be  exercised  at  any  time  during  the  life  of  the  donee,  before  which 
period  the  object  might  be  dead  ;  and  the  remaining  circumstance 
was  founded  on  the  *  objection,  why  should  the  testator  have      *93 
given  this  lady  a  power  of  devising,  if  by  the  words  "  his  family," 
he  onlj-  meant  his  heir  at  law?     As  to  the  first  of  these  cir-  "Family"  in 
cumstances,  his  lordship  was  of  opinion  that  the  word  family,  S'^*  "*  ™^' 
as  had  been  decided  with  regard  to  relations  (i) ,  used  in  a  estate  simi- 
devise  of  both,  real  and  personal  estate,  must  receive  the  Itnied'as'to 
same  construction  as  to  both ;  and  he  denied  the  authority  both. 

I 

ig).  But  -was  not  the  word  "house"  used  in  the  same  sense  as  in  the  former  part  of  the 
will,  the  effect  of  the  clause  being  merely  to  declare  that  the  charge, should  merge  or  sink  in 
the  property  which  was  the  subject  of  the  devise?     [17  Ves.  257,  n.;"l9  Ves.  300.] 

(A)  17  Ves.  255.  (i)  Coop.  Ill,  19  Ves.  299.    See  also  T.  &.  B.  143. 
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of  the  case,  cited  1  Taunt.  266,  in  wliich,  under  a  limitation  to  the 
family  of  J.  S.,  the  real  estate  was  held  to  go  to  the  heir  at  law,  and 
the  personalty  to  the  next  of  kin.  In  regard  to  the  two  other  circum- 
stances, he  thought  they  could  not  vary  the  construction  (k)  ;  for  it  was 
merely  what  Might  happen  in  the  case  of  a  similar  power  to  appoint 
among  relations,  where  all  the  relations  might  die  before  the  exercise  of 
the  power,  or  there  might  originally  be  but  one  relation ;  and  it  Could 
not  be  contended,  that  these  circumstances  would  make  anj'  difference 
in  the  construction ;  and,  therefore,  not  in  the  present  case  (l).  Lord 
Eldon,  accordingly,  affirmed  the  decree  at  the  EoUs. 

In  the  next  case(OT),  tlie  Yf ord  family,  applied  to  real  estate,  was  con- 
"  Family"  strued  to  mean  heir  apparent.  Avery  illiterate  testator  de- 
hei^aDDar*"  vised  lands  "  into  my  sister  C.'s  family,  to  go  in  heirship  for- 
ent.  ever  ;  "  and  it  was  held,  that  the  eldest  son  and  heir  apparent 

of  C.  was  entitled,  though  it  was  admitted  that  the  word  "  family,"  in 
another  part  of  the  will,  and  applied  to  personal  propert}',  meant  chil- 
dren ;  the  court  thinking  it  no  objection,  that  the  same  word,  when 
elsewhere  applied  to  a  different  subject,  would  receive  a  different  con- 
struction. 

[In  Griffiths  v.  Evans  (n),  where  a_  testator  devised  to  his  daughter  in 
"Nearest  ^^'^^'  ^'^^^  power  to  her,  in  default  of  issue,  to  appoint  to  the 
famil.v"  held  testator's  "nearest  family;"  it  was  held,  that  this  was  a 
to  mean  heir.  ^^^^^  ^^  appoint  to  the  heir. 

In  l^ucas  V.  Goldsmid  (w),  where  a  testator  devised  real  estate,  "to 
,,_     ..  be  equally  divided  between  my  two  sons,  who  shall  enjoy  the 

cordiiig'to       interest. thereof,  and  then  go  to  their  respective  families  ac- 
construed '      Cording  to  seniority  ;  "  the  questions  were  whether  each  of 
heirs  of  the     the  testator's  sons  took  as  tenant  in  common  in  tail,  or  for 
°''  ^'  life  only,  with  remainder  by  purchase  ;  and,  if  the  latter, 

whether  the  remainder  was  to  the  eldest  child  in  tail,  or  to  all  the  chil- 
dren ;  and  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  testator's  sons 

were  entitled  as  tenants  in  common  in  tail.  He  said  theje 
*94       *  was  no  case  relating  to  real  estate  simpUciter  in  which  the  word 

"  familj'"  had  not  been  held  to  imply  inheritance,  or  that  species 
of  succession  which  belongs  to  inheritance,  or  in  which  "  family"  had 
been  held  to  mean  "  children,"  as  distinguished  from  children  who  took 
by  inheritance :  the  property  was  to  go  in  the  same  waj'  that  the  law 
would  direct  (jia) ,  except  that  it  was  to  go  by  seniority,  that  is  to.  say, 
in  tail. 

The  declaration  that  the  estate  should  go  according  to  seniority,  dis- 
"  Family "  tinguishes  this  case  from  Burt  v.  Hellyar(o),  where  a  tes- 
construed       tator  devised  his  real  and  personal  estate  to  his  wife  for  life, 

[(h)  5  Beav.  241.] 

(I)  This  is  a  verj'  brief  summary  of  the  iudfrment,  which  deserves  perusal, 
(m)  Doe  d.  Cliattaway  v.  Smith".  .5  M.  &  Sel.  126.  [(n)  29  I3eav.  657. 

(n(i)  Note  tliat  the  words  of  division  did  not  (as  in  tlie  next  case)  point  directly  to  a  sepa- 
ration between  the  families.  (o)  L.  R.  14  Eq.  160  (will  dated  1854).] 
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and  after  her  death  "  to  his  son  C.  and  to  his  heirs  ;  in  case  "children" 
C.  should  die  leaving  no  issue,  then  my  freehold  estate  sliall  text. 
be  equall}-  divided  among  my  surviving  children  or  their  families."  Sir 
J.  Wickens,  V.-C,  held,  that  "families"  meant  "children."  He 
thought  the  nature  of  the  gift  made  it  almost  impossible  to  construe  it 
as  meaning  anj'thing  but  descendants,  or  some  class  of  descendants. 
The  words  of  division  imported  a  separation  between  the  families,  which 
excluded  any  such  construction  as  that  of  heirs  general  or  blood  rela- 
tions generally.  It  might  have  meant  "  heirs  of  the  body,"  if  the  tes- 
tator's object  had  been  to  keep  an  estate  together  in  a  particular 
line  ;  but  this  was  an  unnatural  construction  of  the  word  as  there  used. 
If  it  meant  descenda!nts  generally,  a  descendant  would  take  with  its 
parent  if  alive ;  which  was  an  improbable  intention.  His  conclusion 
was  that  it  meant  "  children,"  which  was  in  accordance  with  common 
usage.] 

It  is  evident  that  the  construction,  which  reads  the  word  "family" 
as  sj-nonymous  with  heir,  only  obtains  where  real  estate  is  j„fly„„g 
included  in  the  disposition  ;  it  certainlj'  never  would  be  ap-  which  the  na- 
plied  to  a  bequest  of  personalty  onl3' :  and  with  regard  to  a  property ^has 
gift  comprehending  both  real  and  personal  estate,  the  point  "po"  the  con- 
is  far  from  being  clear  ;  for  though  Lord  Eldon  appears,  by 
Sir  Geo.  Cooper's  report  of  Wright  v.  Atkyns,  to  have  argued  (and 
most  convincingly)  that  the  gift  was  to  be  construed  as  if  it  had  actu- 
all}^  embraced  in  its  operation  both  species  of  property  ;  yet  as  this  is  at 
variance  with  Mr.  Vesey's  report  of  the  same  case,  and  as  the  learned 
judge,  who  originally  decided  it,  treated  the  gift  as  comprising  real 
estate  exclusivelj',  and  it  was  cited  as  a  case  of  that  kind  by  Lord  Ellen- 
borough  in  Doe  d.  Chattaway  v.  Smith  (jo),  it  cannot  confi- 
dently be  regarded  as  an  authority  for  *  applying  the  construction  *95 
in  question  to  a  gift  comprising  both  real  and  personal  estate. 
[Moreover,  the  doctrine  ascribed  to  Lord  Eldon,  that  the  word  family 
ysed  in  a  devise  of  both  species  of  property  must  receive  the  same 
construction  as  to  both,  was  denied  by  Lord  Cottenham  in  White  v. 
Briggs  (5'),  where  a  testator  gave  his  real  and  personal  property  to  his 
wife  for  life,  and  after  her  death,  his  nephew  to  be  heir  to  all  his  prop- 
erty ;  but,  apprehending  his  nephew  might  require  control,  he  directed 
it  to  be  secured  for  the  benefit  of  the  nephew's  yami'Zy;  the  L.  C.  was  of 
opinion,  that  the  testator's  object  was  simply  to  secure,  against  the  sup- 
posed improvidence  of  his  nephew,  the  succession  to  each  species  of 
property  in  the  course  prescribed  by  law ;  and  that  by  the  word  "  fam- 
il}' "  he  intended  to  designate  the  heir  as  to  real  estate  and  the  next  of 
kin  as  to  personal.] 

(p)  5  jM.  &  Sel.  129.  [The  case  appears  to  decide  that  where  the  principal  subject  is 
realty,  the  construction  as  to  that  will  not  be  varied  by  the  presence  of  personalty;  it  leaves 
undecided  what  will  become  of  the  latter. 

( j)  15  Sim.  17,  2  Phill.  583.    See  also  Wingfield  v.  Wmgfield,  9  Ch."  D.  658,  ante,  p.  79.] 
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Sometimes  "  family"  has  been  construed  children  [with  little  aid  from 
Where  word  t^^^  Context.]^  As,  where  (r)  a  testator  devised  the  remain- 
" family"  (ier  of  his  estate  to  be  equally  divided  between  "brother, 
ignate°c7j£"  L.'s  and  sister  E.'s  family,"  it  was  held,  by  Sir  "W.  Grant, 
"''■«''•  M.  E.,  that  the  children  of  L.  and  E.  took  as  weU  the  real 

as  the  personal  estate,  per  capita.  In  this  case,  the  only  questions  in 
regard  to  the  objects  of  the  gift  were,  whether  the  children  took  per 
stirpes,  and  whether  L.  and  E.  were  included  ;  both  which  were  decided 
in  the  negative. 

The  word  family  has  also  been  construed  as  sj'nonj-mous  with  rela- 
Where  tions.^    Thus,  in  Cruwys  v.  Colman  (s) ,  where  a  testatrix, 

cOTst'rued  after  bequeathing  her  property  to  her  sister  [a  spinster]  for 
relations.  life,  whom  she  made  executrix,  declared  it  to  be  her  desire, 
that  she  (the  sister)  should  bequeath  "at  her  own  death,  to  those  of 
her  own  family,  what  she  has  in  her  own  power  to  dispose  of  that  was 
mine."  Sir  W.  Grant,  M.  E.,  held,  that  the  expression  "of  her  own 
famil}',"  was  equivalent  to  of  her  own  kindred,  or  her  own  relations  ;  and 
she,  not  having  exercised  the  power,  it  was,  therefore,  a  trustfor  her 

next  of  kin  [excluding  all  beyond  the  statutory  limit.] 
*96  *  It  is  observable  with  respect  to  the  two  sets  of  cases  last 

referred  to  that  where  the  word  "  family  "  was  construed  to  mean 
children,  no  one  was  interested  in  insisting  on  its  receiving  the  more 
enlarged  signification  of  relations ;  [and  on  the  other  hand  that  where 
it  was  construed  to  mean  next  of  kin,  there  were  no  children  (t),  and 
the  situation  of  the  parties  made  it  improbable  that  there  should  be  any, 
or  that  the  birth  of  any  was  contemplated.     But  later  au- 

Pninary 

sense  of  thorities  have  decided  that,  in  a  gift  of  personal  estate  to  the 

"■ft"f '"^' "  '"  "  ^^^^y"  either  of  the  testator  (u)  or  some  other  person  (x), 
sonalty  is  the  primary  meaning  of  the  word  "  famity"  is  "  children  ;" 
ciuidien.  ^^^  ^-^^^  there  must  be  some  peculiar  circumstance,  arising 
either  on  the  will  itself  or  from  the  situation  of  the  parties,  to  give  it 
another  (y) :  so  that  generally  children  will  be  entitled  to  the  exclusion 

(r)  Barnes  v.  Patch.  8  Ves.  604.  See  also  M'Leroth  v.  Bacon,  5  Ves.  159 ;  and  Doe  d. 
Chattawav  v.  Smith,  5  M.  &  Sel.  126;  [VVoods  v.  Woods,  1  JMv.  &  Cr.  401.] 

is)  9  Ves.  319.  [See  also  Grant  v.  Lynam,  4  Russ.  292 ;  Ee  IVIaxton,  4  -Tur.  N.  S.  407. 
But  a  trust  "  for  such  of  her  own  family  "  as  A.  (a  spinster)  should  appoint  does  not  conline 
the  selection  to  statutory  next  of  kin.  Cruwys  v.  Colman,  9  Ves.  324 ;  Grant  v.  Lynam,  4 
Russ.  292;  Snow  v.  Teecl,  L.  R.  9  Eq.  622. 

(i)  See  this  circumstance  mentioned,  as  making  "children"  an  improbable  construction, 
by  Komillv,  M.  R.,  19  Beav.  681. 

(m)  PigV  1).  Clarke,  3  Ch.  D.  672. 

(x)  Wood  V.  Wood,  3  Hare,  65. 

(yj  See  the- other  cases  cited  on  this  page;  and  Ec  Terry's  will,  19  Beay.  580;  Reav  v. 
Bawlinson,  29  Beav.  88;  Owen  v.  Penny,  14  Jur.  359:  Morton  v.  Tewart,  2  Y.  &  C.  C.  V'.  67, 
81.  Sir  W.  M.  James,  L.  J.,  would  apjiear  disposed  to  comprehend  in  the  ordinnry  meaning 
of  the  word  persons  beyond  the  limits  of  the  Statutes  of  Distribution.  Snow  v.  Teed,  L.  E.  9 
Eq.  622:  Lambe  ».  Eames,  L.  R.  6  Ch.  597,  600,  including  in  the  latter  case  even  an  illegiti- 
mate child;  but  the  weight  of  opinion  seems  to  justify  the  position  in  the  text. 

1  Ante,  p.  90,  note  1. 

2  2  ■Williams,  Ex.  (6tb  Am.  ed.)  1213;  2  Story,  Eq.  §  1071. 
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of  a  husband  (s) ,  of  a  wife  (a) ,  of  collateral  relations,  (b)  and  of  re- 
moter descendants  ;  and  as  to  these  last  whether,  as  rei:iresenting  their 
deceased  parents,  thej-  would  (c),  or,  by  reason  of  their  parents  being 
alive,  thej'  would  not(c?),  have  participated  if  "family"  had  meant 
relations.] 

Every  case  however  must  depend  upon  its  particular  circumstances. 
["  Familj'"  is  not  a  technical  word,  and  is  of  flexible  meaning  (e).  It 
may  mean  ancestors  (/) .  "In  one  sense  it  means  the  whole  hoilse- 
hold,  including  servants  and  perhaps  lodgers  (</).  In  another  it  means 
everybody  descended  from  a  common  stock,  i.e.  all  blood  relations  ; 
and  it  maj-  perhaps  include  the  husbands  and  wives  of  such  persons  {h). 
In  the  sense  I  have  just  mentioned  the  family  of  A.  includes  A. 
*  himself;  A.  must  be  a  membei'  of  his  own  family  (i).  In  a  *97 
third  sense  the  word  includes  children  onlj- ;  thus  when  a  man 
speaks  of  his  wife  and  family  he  means  his  wife  and  children.  Now 
ever}-  word  which  has  more  than  one  meaning  has  a  primary'  meaning  ; 
and  if  it  has  a  primary  meaning,  you  want  a  context  to  find  another. 
What  then  is  the  primary  meaning  of  '  family' ?  It  is  '  children' :  that 
is  clear  upon  the  authorities  which  have  been  cited ;  and  independently 
of  them  I  should  have  come  to  the  same  conclusion  "  (k). 

In  "Williams  v.  Williams  (I)  the  context  was  such  as  to  give  to  the 
word  family  a  meaning  wider  even  than  relations.  The  tes-  "Family" 
tator  by  his  will  bequeathed  personal  property  to  his  wife  ^"descend- 
absolutely.  By  a  codicil  addressed  to  her  he  added  "  using  ants." 
your  judgment  where  to  dispose  of  it  amongst  j'our  children  when  you 
can  no  longer  enjoy  it ;  but  I  should  be  unhappy  if  I  thought  any  one 
not  of  your  family  should  be  the  better  for  what  I  feel  confident  you 
will  so  well  direct  the  disposal  of."  At  the  date  of  his  death,  which 
followed  soon  after  the  date  of  his  codicil,  the  testator  had  two  sons  and 
two^daughters.  The  younger  daughter  was  married.  His  wife  was  of 
advanced  j-ears  and  had  no  children  but  by  her  marriage  with  the  testa- 
.tor.  In  this  state  of  things  Lord  Cranworth,  V.-C,  held  that  the 
words  "  of  your  family"  as  used  in  the  codicil  were  not  confined  to  chil- 
dren, but  were  equivalent  to  "of  3^our  blood,"  that  is  "  your  posterity, 
j-our  descendants  ;  "  so  that  if  there  was  a  trust  for  the  "  famil}',"  issue 
of  every  degree  would  be  included,  and  parents  and  children  would  take 


(2)  Per  Arden,  M.  R.,  M'Lei-oth  v.  Bacon,  5  Ves.  159. 

(o)  Re  Hutchinson  and  Tenant,  8  Ch.  D.  540. 

(b)  Wood  V.  Wood,  3  Hare,  65.  (c)  Pigg  v.  Clarke,  3  Ch.  D.  672. 

(d)  Gregory  v.  Smith,  9  Hare,  708 ;  Burt  v.  Hellyar,  L.  R.  14  Eq.  160,  ante,  p.  94. 

(b)  Per  Kindersley,  V.-C^  Gi'een  v.  iVIarsden,  1  Drew.  651. 

(/)  Per  RomiIly,"M.  R.,  Lucas  v.  Goldsmid,  29  Beav.  660.  And  see  James  v.  Lord  Wyn- 
ford,  3  Sm.  &  G-  350,  where  upon  a  devise  of  lands  "except  such  as  I  may  derive  from  A.  or 
from  any  of  her  family,"  A.'s  father  was  held  included  in  her  "family."  " 

(0)  But  a  very  improbable  sense  in  a  bequest  to  a  man's  "family." 

(h)  See  ace.  Si'Leroth  v.  Bacon,  5  Ves.  159;  Blackwell  v.  Bull,  1  Kee.  176. 

(1)  But  this  is  not  the  general  rule  in  a  gift  to  A.-  and  his  family.  Barnes  v.  Patch,  8  Ves. 
604,  stated  supra;   Gi'egoi'y  v.  Smith,  9  Hare,  708. 

(k)  Per  Jessel,  M.  R.,  figg  v.  Clarke,  3  Ch.  D.  674.  (I)  1  Sim.  N.  S.  358. 
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together.  The  improbability  that  this  was  Intended,  coupled  with  the 
precatory  language  of  the  codicil,  led  the  court  to  conclude  that  no  trust 
was  intended.] 

It  should  seem,  then,  that  a  gift  to  the  family  either  of  the  testator 
„  ,  .  himself,  or  of  another  person,  will  not  be  held  to  be  void  for 
mark  on  pre-  uncertainty,  unless  there  is  something  special  creating  that 
ceding  cases,  ull(;ertaint3^  The  subject-matter  and  the  context  of  the  will 
are  to  be  taken  into  consideration,  [and  generally  where  personal  estate 
"To  A.  and  i^  given  to  A.  and  his  family,  the  word  "  family"  will  not  be 
his  family."  rejected  as  surplusage,  or  (which  amounts  to  the  same  thing) 
treated  as  a  word  of  limitation,  but  will  give  a  substantive  interest  to 

the  children  (m)  or  other  persons  indicated.  ■ 
*98  *  Whether  effect  can  be  given  to  a  devise  to  the  "j-ounger 

branches  of  a  family  "  mhst  of  course  chiefly  depend  on  the  state 
Gift  to  the  of  the  family  at  the  date  of  the  will.  In  Doe  d.  Smith  v. 
-tn-anchS'^'''  of  Flenoing  Wi  where  a  testator  disposed  of  the  ultimate  re- 
a  "  iamMj."  mainder  of  his  estates  to  the  younger  branches  of  the  family  of 
A.  and  their  heirs  as  tenants  in  common,  and  in  default  of  such  issue 
to  the  elder  branches  of  the  same  family  and  their  heirs  as  tenants  in 
common.  There  were  living  at  the  date  of  the  will,  and  of  the  testa- 
tor's death,  two  daughters  of  A.,  four  children  of  one  of  those  daugh- 
ters and  children  of  two  deceased  sons  of  A.,  and  the  devise  being  thus 
ambiguous  was  held  void.  But  in  Doe  d.  King  w.  Frost  (o),  where  a 
testator  devised  his  real  estates  to  his  son  W.  in  fee ;  but  if  he  should 
die  without  issue  living  at  his  decease  (which  happened)  to  I.  S.  "  sub- 
ject to  such  legacies  as  W.  might  leave  to  any  of  the  younger  branches 
of  the  family  :  "  and  it  appeared  that  besides  his  only  son  W.  the  testa- 
tor had  issue  one  daughter,  who  at  the  date  of  the  will  had  five  chil- 
dren ;  Abbott,  C.  J.,  and  Bayley,  J.,  agreed  that  bj' the  term  "  the 
younger  branches  of  the  family,"  the  testator  meant  his  daughter's 
younger  children  :  the  daughter  herself  and  her  eldest  son  being  in  the 
event  contemplated  successive  heirs  apparent  to  W.,  and  therefore  ex- 
cluded from  any  claim  to  the  legacies.] 

II.  A  gift  to  descendants  receives  a  construction  answering  to  the 
Word  "de-  obvious  sense  of  the  term  ;  namely,  as  comprising  issue  of 
Towtr''     every  degree.^ 

strued.  In  Crossley  v.  Clare  (jo),  a  devise  of  real  estate  "to  the 

descendants  of  A.  now  living  in  or  about  B.,  or  hereafter  living  any- 

(m)  Parltinsnn's  Trusts,  1  Pirn.  N.  S.  242;  Beales  V.  Crisford,  13  Sim.  592.  On  the  ques- 
tion whether  children  take  concurrently  with  their  parent,  or  in  remainder,  vide  post,  Ch. 

xxxvm.  s.  1. 

()()  2  C.  M.  &  K.  C38.  (o)  3  B.  &  Aid.  546.]  (j;)  Amh.  397,  [3  Sw.  320,  n.] 

■^  See  Houghton  w.  Kendall,  7  Allen,  72;  Baker  «.  Baker,   8  Gray,  101.     In  Georgia, 

2  Williams,  Ex.  (Gtli  Am.  ed  )  1202.     But  it  "descendants"  is  hold'to  mean  next  of  kin 

does  not  include  prima  f'cle,  cnlUnornI  rela-  under  the  Statute  of  Distributions.     "Walker 

tions.    Van  Beureu  v.  Dash,  30  N.  Y.  393;  v.  Walker,  25  Ga.  420. 
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where  else,"  and  a  bequest  of  personalty  in  the  same  words,  were  held 
to  applj'  to  all  who  proceeded  from  A.'s  body,  so  that  grandchildren 
[and  great-grandchildren]  were  entitled,  and  a  great-great-grandchild 
was  not  included,  only  because  born  after  the  date  of  the  will,  the 
words  "wow  living"  excluding  him.  In  Legard  v.  Haworth(9),  the 
word  ' '  descendants  "  was  held  to  refer  to  children  and  grandchildren 
who  were  objects  of  an  antecedent  gift. 

[In  Craik  v.  Lamb  {r) ,  where  a  testator  gave  the  residue  of  his  real 
and  personal  property  "  unto  and  equally  amongst  all  his  rela- 
tions who  might   prove   their   relationshijD   to   him  by  *  lineal       *99 
descent ;  "  it  appeared  that  the  testator  was  a  widower,  and  had 
no  issue,  but  several  first  cousins,  his  next  of  kin,  and  it  was  .■  jjeiatjong 
held  by  Sir  J.  K.  Bruce,  V.-C,  that,  as  the  testator  had  not  by  lineal 
required  his  devisees  to  prove  their  descent  from  him,  he    ^'''^™  ' 
might  be  understood  to  mean  lineal  descent  from  a  common  progenitor, 
and  therefore  that  his  cousins  were  entitled  to  the  residue. 

But  if  the  person  to  whose  descendants  the  gift  is  made  is  specified,, 
it  would  seem  to  require  a  strong  case  to  enable  collateral  Whether 
relations  to  participate.  In  Best  v.  Stonehewer  («),  where  a  ^ay'i^e\i. 
testator  devised  real  estate  to  his  sister  B.  and  two  other  ducted. 
persons  successivelj'  for  life,  and  afterwards  to  be  sold,  and  directed 
the  proceeds  to  be  paid  "  to  such  person  or  persons  as  shall  at  the  death 
of  the  survivor  of  them  be  the  nearest  in  blood  to  me  as  descendants 
from  mj^  great-grandfather  J.  S.  and  *hose  kindred  with  me  originates 
from  him  ;  "  and  at  the  date  of  the  will  the  only  lineal  descendants  of  J. 
S.  were  the  testator  and  his  sister  B.,  who  were  both  so  advanced  in 
years  as  to  make  it  highly  improbable  that  either  of  them  would  have 
issue;  it  was  held  by  Sir  J.  Romillj-,  M.  R.,  that  the  testator  meant 
collateral  descendants  (children  and  graindchildren  of  a  brother)  of 
J.  S.,  and  that  this  was  warranted  by  legal  and  popular  usage,  and  by 
the  definition  of  "  descendant "  given  by  Coke  and  Blackstone.  The 
"  definition"  referred  to  however  is  of  "  descent,"  quoad  real  estate, 
not  of  "  descendant "  {t)  ;  and,  it  is  submitted,  affords  no  ground  for 
concluding  that,  because  an  estate  is  properlj'  said  to  "  descend"  to  a 
collateral  heir,  it  is  proper  or  customarj'  to  speak  of  a  person  being 
descended,  or  being  a  descendant,  from  his  uncle,  his  nephew  or  his 
brother.  Sir  J.  K.  Bruce,  L.  J.,  dissented  from  the  construction  put  on 
the  will  by  the  M.  R. ;  and  it  was  not  approved  bj'  Sir  G.  Turner,  L.  J., 
though  he  upheld  the  decision  on  distinct  grounds  (m).J 


(o)  1  East,  120.  [()■)  1  Coll.  489. 

(s)  34  Beav.  66,  2  D.  J.  and  S.  537. 

\l)  Co.  Lit.  ]0  b,  13  b.  237  a;  2  Bl.  Com.  ch.  xiv.  If  the  meaning  of  a  gift  to  "  descend- 
ants "  is  to  be  determined  by  the  meaning  of  "descent,"  it  might,  since  the  Inheritance  Act, 
1834,  include  not  only  collaterals,  but  father,  grandfather,  &c. 

(m)  He  read  the  will  (diss.  K.  Bruce,  L.  J.)  as  describing,  not  one  set  of  persons,  but  two; 
first,  descendants  of  J.  S.;  secondly,  those  whose  kindred  with  the  testator  originated  from 
J.  S.] 
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Under  a  gift  to  descendants  equally,  it  is  clear  that  the  issue  of  every 
degree  are  entitled  per  capita,  i.e.  each  individual  of  the 
descendants  s*'Ock  takes  an  equal  share  concurrently  with,  hot  in  the 
equcUh/;  they  place  of,  his  or  her  parent  (x).^     And  even  where 

capita"'  *100  the  gift  is  to  *  descendants  simplj',  it  seems  that  the 
same  mode  of  distribution  prevails  ;  unless  the  context 
indicates  that  the  testator  had  a  distribution  per  stirpes  in  his  view,  as  in 
unless  they  Eowland  V.  Gorsuch  (y),  where  the  testator,  as  to  the  resi- 
^'vepvesMta-  ^^^  ^^  '^'^  fortune,  willed  that  the  descendants  or  representa- 
tives," tives  of  each  of  his  first  cousins  deceased  should  partake  in 
equal  shares  with  his  first  cousins  then  ahve ;  Sir  LI.  Kenyon,  M.  E., 
considered  that  the  gift  applied  to  first  cousins,  and  all  persons  who 
were  descendants  of  first  cousins,  and  who,  in  quality  of  descendants, 
would  be  entitled,  under  the  Statute  of  Distribution,  to  represent  them. 
He  had  some  doubt  whether  they  were  to  take  per  capita,  or  per  stirpes  ; 
but  upon  the  whole,  he  thought  that  no  person  taking  as  representative 
could  take  otherwise  than  as  the  statute  gives  it  to  representatives,  i.e. 

.  per  stirpes.     [So  if  descendants   are   expressly  desired   to 

statutory  take  in  the  proportions  directed  by  those  statutes,  they  can- 
proportions.  jjQ^  ^j^jjg  concurrently  with,  but  only  in  the  place  of,  their 
parents  (2) .  And  in  one  case  (a) ,  where  a  testator  gave  the  residue  of 
his  real  and  personal  propertj-  to  his  wife  for  life,  and  after  her  death 
to  the  brothers  and  sisters  of  himself  and  his  said  wife  and  to  their  de- 
scendants in  such  proportions  as  she  should  bj-  will  appoint,  an  inten- 
tion was  held  to  be  implied  that  no  descendants  should  take  but  by- 
substitution  for  a  parent  (brother  or  sister)  who  died  before  the  wife. 

Where  the  distribution  is  to  be  per  stirpes  the  principle  of  represen- 

,,  ,  ,  ,.  .  tation  will  be  applied  through  all  degrees,  children  never  tak- 
Modeotdivi-  '  ■■  .°  =         ' 

sion^er  mg  'concurrently  with  their  parents  (0).     In  a  case  (c)  where 

stirpes.  ^]^g  gj^j.  ^j^g  II  to  the  descendants  of  A.  and  B.  per  stirpes,'' 

Sir  J.  Romilly,  M.  E.,  thought  A.  and  B.  were  the  .stirpes  in  the  first 
instance  to  be  considered,  so  that  the  primarj"-  division  should  be  into 
two  parts.  But  Lord  Westbury  held  that  you  must  look  to  the  number 
of  families  or  stirpes  descended  either  from  A.  or  B.  and  existing  at  the 
testator's  death,  and  divide  the  fund  primarilj- into  a  corresponding 
number  of  parts,  flowever,  in  a  subsequent  case  the  M.  E.  acted  on 
his  own  opinion,  which  appears  to  have  been  acquiesced  in  (d).  If  the 
gift  were  to  the  descendants  of  one  person,  per  stirpes,  it  must  neces- 
sarily be  dealt  with  on  Lord  Westbury's  principle.] 

(x)  Butler  v.  Sfratton,  3  B.  C.  C.  36T.  (y)  2  Cox,  187. 

[(s)  Smith  tJ.  Pepper,  27  Beav.  86,  marg.  note.    . 

(n)  Tucker  v.  Billing,  2  Jur.  N.  S.  483. 

lb)  Ralph  V.  Cajrick,  11  Ch.  D.  873,  stated  below. 

(c)  Eobinson  jj.  Shepherd,  32  Beav.  665,  on  app.  10  Jur.  N.  S.  S-l 

id)  Gibson  v.  Fisher,  L.  R.  5  Eq.  51.    See  also  Booth  v.  Vicars,  1  Coll.  6. 

1  See  Phillips  v.  Garth,  3  Bro.  0.  C.  (Perkins's  ed.)  69,  note  (i). 
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*III.    The  word  issue,  [though  its  popular  sense  is  said  to  be     *101 
children  (e),  is  technicallj',  and]  when  not  restrained  by  the  con- 
text, co-extensive  and  synonj'mous  with  descendants,  com-  n„g„g  * » 
prehending   objects  of  every  degree  (/).'     And   here  the  ''issue," how 
distribution  is  per   capita,  not  per  stirpes.      Davenport  v.  "^""^''"^  • 
Hanburj' (jf)  presents  a  simple  example.     The  bequest  was  to  M.,  or 
her  issue.     M.  died  in  the  lifetime  of  the  testator,  leaving  one  son  liv- 
ing, and  two  children  of  a  deceased  daughter.     Sir  R.  P.  Arden,  M.  R., 
held,  that  these  three  objects  were  entitled  per  capita  ;  and,  there  being 
no  words  of  severance,  they  took  as  joint-tenants. 

In  Leigh  v.  Norburj-  {h) ,  the  same  mode  of  construction  was  applied 
to  a  deed.     In  consideration  of  an  intended  marriage,  A.  words  "law- 
assigned  to  trustees  all  his  personal  estate,  upon  trust  to  ful  issue" 
permit  him  to  enjoy  the  same  during  his  life,  and  after  his  prise  diildren 
decease,  in  trust  for  such  persons  as  he  should  appoint,  and  and  grand- 
in  default  of  appointment,  for  the  lawful  '^  issue  of  A.     A. 
made  no  appointment,  and  died  leaving  several  children,  some  of  whom 
had  children.     Sir  W.  Grant,  M.  R.,  held  that  the  property  was  divisi- 
ble among   all  the  children  and  grandchildren  per  capita.  Distribution 
He  said,  it  was  clearly  settled,  that  the  word  "  issue,"  un-  per  capita. 
confined  by  anj'  indication  of  intention,  includes  all  descendants.     In- 
tention, he  said,  was  required  for  the  purpose  of  limiting  the  sense  of 
that  word  to  children. 

In  Freeman  v.  Parsley  (i),  a  testator  devised  and  bequeathed  a  moiety 
of  his  personal  estate,  and  of  the  proceeds  of  his  real  estate  Gift  to  issue 

(which  he  directed  to  be  sold),  to  T.,  his  heirs,  &c.,  to  be  extended  to 
;.    .  ,    ,  .       ,,      A-i  ■■    T^        ,,-,,.  \,    ,     .     children  and 

divided  among  A.,  B.,  C,  and  D.  ;  "but  m  case  of  their  grand- 
decease,  or  any  of  them,  such  deceased's  share  to  be  divided  '^'"''i''e°- 
among  the  lawful  issue  of  such  deceased,  and,  in  default  of  such  issue, 
such  share  to  be  equally  divided  among  the  survivors."     B.,  C,  and  D. 

(e)  11  Ch.  D.  882.  885.] 

(/)  Haydon  v.  Wilshere,  3  T.  R.  372  ;  Hockley  v.  Mawbey,  1  Ves.  Jr.  150;  Wythe  v. 
Thu'rlston.'Amb.  555,  1  Ves.  195,  more  correctly  .3  Ves.  258;  Horsepool  v.  Watson,  3  Ves. 
383;  Bernard  v.  Mountague,  1  Mer.  43i;  [Hall  v.  Nalder,  22  L.  J.  Ch.  242,  17  .Inr.  224; 
South  V.  Searle,  2  Jur.  N.  S.  390;  Re  Jones'  Trusts,  23  Beav.  242;  Maddock  n.  Legg,  25 
Beav.  531;  Hobgen  t).  Neale,  L.  E.  11  Eq.  48;  Re  Corlass,  1  Ch.  D.  460.  "Offspring"  is 
synonymous  with  "issue,"  see  Thompson  v.  Beasley,  3  Drew.  7;  read  as  a  word  of  limitation 
in  a  gift  to  "A.  and  her  offspring,"  Young  v.  Davies,  2  Dr.  &  Sm.  167 ;  confined  to  children 
in  an  executory  trust  to  settle,  Lister  v.  Tidd,  29  Beav.  618.  In  a  bequest  to  the  issue  male 
of  A.,  it  was  held  that  the  claim  must  be  wholly  through  males.  Lywood  v.  Kimber,  29  Beav. 
38,  vide  ante,  p.  68,  n.  (h)-] 

(g)  3  Ves.  257.  (h)  13  Ves.  340.  (i)  3  Ves.  421. 

12  Williams,  Ex.   (6th  Am.  ed.)  1196;  Co.  «.  Sisson,  17  N.  .J.  Eq.  475.    See  Chelton 

Sibley  v.  Perry,  7  Ves.  (Sumner's  ed.)  .522;  ».  Henderson,  9  Gill,  432,  as  casting  doubt 

Roddv  0.  Fitzgerald,  6  H.  L.  Cas.  823  ;  Wei-  upon  the  soundness  of  tlie  general  interpreta- 

don  v.  Hoyland,  4  DeG.  F.  &  J.  564;  Ferrill  tion  of  the  term.     The  word  "offspring"  is 

V.  Talbott,  Riley,  Ch.  247;  Kingsland  v.  Ra-  hold  to  be  a  word  of  limitation,  prima  fade, 

peh-e,  2  Edw.  1;   Hill  v.  Hill,"74  Penn.  St.  and  not  of  purchase.    Allen  v.  Markle,  36 

173;  Tavlor  v.  Tavlor,  63  Penn.  St.  481 ;  Mil-  Penn.  St.  117.     See  note  /.  sujjra. 
ler's  Appeal,  52  Penn.  St.  113;  Eichelherger  2  gee  In  re  Corlass,  L.  R.  1  Ch.  D.  460. 

V.  Barnitz,  9  Watts,  447;  Weehawken  Ferry 
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died  in  the  testator's  lifetime,  leaving  children  and  grandchil- 
*102     dren.     Lord  Loughborough  held,  that  all  were  entitled,  *  though 

he  expected  that  it  was  contrary  to  the  intention.  He  regretted 
that  there  was  no  medium  between  the  -total  exclusion  of  the  grand- 
children and  admitting  them  to  share  with  their  parents. 

It  will  be  perceived>that  in  all  the  preceding  cases  the  subject  of  dis- 
Deviseofreai  Po^^^'o"  ^^^  personal  estate,  or  (which  is  identical  for  this 
estate  to  purpose)  the  produce  of  realty.  Probably,  however,  the  con- 
issue,  struction  of  the  word  "issue"  v^ould  not  be  varied  when 
applied  to  real  estate.  It  is  true,  indeed,  that  the  word  "  issue,''  when 
preceded  by  an  estate  for  life  in  the  ancestor,  is'  frequently  construed 
(as  we  shall  hereafter  see)  as  synonymous  with  heirs  of  the  bodj',  and 
as  such  conferring  an  estate  tail,  on  the  ground  that  this  is  the  only 
mode  in  which  tha  testator's  bounty  can  be  made  to  reach  the  whole 
class  of  descendants  born  and  unborn  ;  and  it  must  be  confessed,  that 
the  same  reasoning  applies,  to  a  certain  extent,  in  the  case  now  under 
consideration  ;  for  to  adopt  any  other  interpretation  narrows  the  range 
of  objects,  by  confining  the  devise  to  issue  living  at  a  given  period,  and 
thereby  excluding,  it  may  be,  an  unlimited  succession  of  unborn  de- 
scendants, on  wliom  an  estate  tail  would,  if  not  barred,  devolve  (as  in 
Mandeville's  case  (k)  ).  But  whatever  may  be  the  plausibility  or  force 
•  of  such  analogical  reasoning,  it  has  received  but  little  countenance  from 
the  cases ;  there  being,  it  is  believed,  no  direct  adjudipation  in  favor 
of  such  a  construction,  while  positive  authority  ma}'  be  cited  against  it : 
"To  the  issue  as  in  Cook  v.  Cook  (I),  where  it  was  held,  that,  under  a  de- 
of  J.  S."  yjgg  to  the  issue  of  J.  S.,  the  children  and  grandchildren  toot 
concurrently  an  estate  for  life.' 

Seeing  that  the  construction  which  obtained  in  this  case  has  the  merit 
Remark  on  of  letting  in  all  the  existing  issue  concurrently,  instead  of 
Cook «.  Cook,  vesting  the  property  in  the  eldest  or  only  son  (as  would  gen- 
erally be  the  effect  of  the  alternative  construction  above  suggested),  it 
seems  probable  that  it  will  be  hereafter  followed  in  a  similar  case ; 
especiallj'  now  that,  under  such  a  devise  (if  contained  in  a  will  made  or 
republished  since  the  year  1837),  the  issue  would  take  the  fee. 
Kffect  where  At  all  events,  if  the  devise  to  the  issue  not  only  confers 
the  devise  is    ^n  estate  in  fee,  but   also  contains  words  of  distribution 

to  the  issue  as    ,,.,  ,.,..  .,,!,. 

tenants  in  (wliich  are  obviously  inconsistent  with  holding  the  word 
fe™""""  '"  "  issue  "  to  be  synonymous  with  heirs  of  the  bodj'),  it  is  clear 
that  issue  of  every  degree  are  entitled  as  tenants  in  common. 
*103  *Thus,  in  Mogg  v.  Mogg(m),  where,  under  a  devise  to  trus- 
tees, to  pay  the  profits  to  the  children  begotten  and  to  be  begot- 
ten of  M.  for  their  lives  (which  vested  the  legal  estate  pro  tanto  in  the 

(A)  Ante,  p.  62.  (I)  2  Vern.  54&.  (m)  1  Mer.  654. 

1  King  «.  Savage,  121  Mass.  303;  Edwards      per,  4  S.  Car.  76,  "  bodily  issue  "  was  con- 
V.  Kdwards,  12  Bsav.  97.    In  Duncan  v.  Har-      strued  to  nie^n  children. 
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trustees) ,  and  after  the  decease  of  such  children,  the  testator  devised 

the  estate  to  the  lawful  issue  of  such  children,  to  hold  unto  such  issue, 

his,  her,  and  their  heirs,  as  tenants  in  common,  without  survivorsliip  (and 

■which  was  held  to  execute  the  useiw  the  issue),  the  court  of  K.  B.,  on  a 

case  from  Chancery,  certified  (n)  that  the  issue  of  such  of  M.'s  children 

as  were  living  at  the  testator's  decease  took  the  remainder  in  fee,  expectant 

on  the  estate,  per  autre  vie  of  the  trustees,  as  tenants  in  common;  and  this 

certificate  was  confirmed  b^'  Sir  W.  Grant,  M.  R. 

[It  is  equally  clear,  on  the  other  hand,  that  if  the  context  manifests 

an  intention  to  keep  the  devised  estate  together  in  a  single 

, ,     .  -if  ^  ,  •     1    •    J^  -1        ■     ii;i-      1      Effect  of  ex- 

owner,  the  issue  will  take  successively  in  tail,  as  in  Mande-  press  desire 

ville's  case.     Thus,  where  by  will,  dated  1780,  a  testator  to  keep  estate 

together. 
devised  his  "estates  "in  formally  strict  settlement  to  sev- 
eral of  his  sons  and  daughters  in  tail  male,  "  and  in  default  of  such 
issue  to  all  and  everj-  other  the  issue  of  my  bodj',  and  for  default  of  such 
issue  to  my  own  right  heirs,"  his  desire  being  "  to  prevent  the  dispersion 
of  his  estates,  and  to  keep  up  his  name  and  family  in  one  person  ; "  the 
devise  to  issue  was  read  as  a  devise  to  the  heirs  of  the  body  (o).] 

The  word  "  issue,"  however,  may  be,  and  frequently  is,  explained 
bj^  the  context  to  bear  the  restricted  sense  of  children.^     A  "Issue"  ex- 
clause  substituting  issue  for  their  parents,  it  seems,  has  such  Jl'e™ cAa- 
effect,  the  word  "parent"  so  used  being  considered  to  im-  dren. 
port,  according  to  its  ordinaiy  meaning,  father  or  mother,  as  distinguished 
from,  and  in  exclusion  of,  a  more  remote  ancestor. 

Thus,  in  Sibley  v.  Perry  {p),  where  a  testator  made  certain  bequests 
to  several  persons,  if  living  at  his  decease,  and  if  not,  he  ^\\y\^y  „. 
directed    that    their    lawful    issue   should  take    the   shares  Perry, 
which   their    respective    parents,    if   living,  would    have   taken ;    and 
he  made  other  bequests  to  the  lawful  issue,  living  at  certain 
periods,  *  of  other  persons  ;  Lord  Eldon  thought  it  was  clear,  as     *104 
to  the  former  class,  that  children  were  intended,  and  that  this 
was  a  ground  for  giving  to  the  word  "  issue"  the  same  construction  in 
the  other  bequests  {q) . 

(fi)  See  answer  to  the  query,  1  Mer.  689. 

[(o)  Allgood  t).  Blake,  L.  R.  7  Ex.  339,  8. Ex.  160.  See  also  Whitelock  e.  Heddon,  1  B. 
&  P.  2i3,  ante,  p.  64.] 

(p)  7  Ves.  522;  [Pruen  v.  OsbornS,  11  Sim.  132;  Buckle  ».  Fawcett,  4  Hare,  536,  544; 
Crozier  v.  Crozier,  3  D.  &  War.  386 ;  Bradsliaw  v.  Melling,  19  Beav.  417;  Smith  v.  Horsfallj 
25  Beav.  628;  jMaynard  ».  Wright,  26  Beav.  285;  Stephenson  «..  Abingdon,  31  Beav.  305; 
Lanphier  v.  Buck,  2  Dr.  &  Sm.  484 ;  Martin  v.  Holgate,  L.  R.  1  H.  L.  175 ;  Heasman  v.  Pearse, 
L.  R.  7  Ch.  275.     But  see  Birdsall  1).  York,  5  Jur.  N.  S.  1237. 

((/)  See  also  Ridgway  i'.  Miuikittrick,  1  D.  &  War.  84;  Edwards  u.  Edwards,  12  Beav.  97; 
Rhodes  v.  Rhodes,  27  Beav.  413.  It  is  not,  however,  a  necessary  result  of  the  word  "issue" 
being  used  in  the  setise  of  children  in  one  clause,  that  it  is  to  be  similarly  construed  in  another 
clause,  where  it  is  surrounded  bv  a  different  context.  Carter  i).  Bentall,  2  Beav.  551 ;  Head  v. 
Randall,  2  Y.  &  C.  C.  C.  231 ;  Hedges  i).  Harpur,  9  Beav.  479';  Caultield  v.  Maguire.  2  Jo.  & 
Lat.  176;  Williams  v.  Teale,  6  Hare,  2.39.  Still  less  can  "issue"  be  restricted  to  "children" 
merely  to  make  two  different  bequests  correspond.    Waldron  «.  Boulter,  22  Beav.  284. 

1  McPherson  v.  Snowdon.  19  Md.  197;  74  Penn.  St.  173 ;  Taylor  «.  Taylor,  63  Penn. 
King  V.  Savage,  121  Mass.  303;  Hill  v.  Hill,      St.  481;  Kleppaer  v.  Laverty,  70  Penn.  St 
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[But  if  in  such  a  ease  there  follows  a  gift  over  on  a  general  failure 
„.  .     .        of  "  issue "  of  the  oris;inal  legatee,  this  construction  is  ex- 

Distinction  „ "  -r.         ^  \         i 

where  there  cluded.  Thus,  in  Eoss  i'.  Eoss  (r),  where  a  testator  be- 
is  an  ultimate  qyeathed  a  share  of  a  money  fund  to  his  niece  C.  for  life, 
failure  Of  and  after  her  death  to  her  children  living  at  her  death,  and 
issue.  ^j^^  issue  then  living  of  children  then  dead,  each  surviving 

child  to  take  an  equal  share,  "  and  the  issue,  if  more  than  one,"  of 
deceased  children  "to  take  equally  amongst  them  the  share  which 
their  parent  would  have  been  entitled  to  if  he  or  she  had  survived  C, 
and  if  but  one,  then  to  take  a  child's  share ; "  the  other  parts  of  the  , 
fund  were  then  given  in  similar  terms  to  other  nieces  and  their  respec- 
tive children  and  issue  ;  "  and  in  case  all  my  said  nieces  should  die  with- 
out leaving  a  child  or  issue  of  a  child  living  at  .their  respective  deaths, 
then"  to  sink  into  the  residue.  Sir  J.  Eorailly,  M.  E.,  recognized  the 
rule  deduced  from  Sible}'  v.  Perry,  but  held  that  it  was  inapplicable  to 
the  case  ;  for  although  issue  if  more  than  one  were  to  take  their  parent's 
'share,  yet  if  there  was  but  one,  that  one  took,  not  a  parent's,  but  a 
child's  share.  The  collocation  of  the  word  "  parent  "  with  the  word 
"  issue,"  which  was  the  foundation  of  the  rule,  was  wanting  in-  this 
branch  of  the  clause,  so  that  up  to  this  point  it  was  uncertain  in  what 
sense  the  w^ord  "  issue"  had  been  used.  Then  came  the  gift  over  on 
general  failure  of  issue,  in  which  per  se  there  was  nothing  to  restrict  the 
meaning  of  the  word  to  children,  and  which  put  a  construction  on  what 
was  ambiguous  in  the  previous  part  of  the  will.  Suppose  none  but 
children  were  entitled  under  the  original  gift ;  then,  if  j-ou  restricted  the 
meaning  in  the  same  manner  in  the  gift  over,  that  gift  would  take  effect, 
and  disappoint  remoter  issue,  if   any ;    or  if  j-ou  retained  the  wider 

meaning  in  the  gift  over,  that  gift  would  fail,  and  there  would  be 
*105     an  intestacy.     It  was  impossible  to  suppose  the  testator  *  had 

meant  that.  The  M.  E.  therefore  held  tliat  "issue"  retained  its 
primarj'  meaning  in  the  original  gift.  As  between  a  parent  and  his  issue, 
"  issue  "  meant  "  children  ;  "  but  "  parent "  meant  "  child  "or  "  grand- 
child "  according  to  circumstances  ;  so  that  on  the  death  of  a  parent  of 
any  degree,  his  children  (whether  children,  grandchildren,  or  remoter 
issue  of  C.)  took  his  share,  but  not  letting  in  issue  of  a  remoter  degree  to 
share  with  issue  less  remote  («).  In  other  words,  the  substitiition  would 
take  place  according  to  circumstances  through  all  the  degrees  of  issue. 
So,  in  Ealph  v.  Carrick(«),  where  a  testator  bequeathed  a  portion  of 

(r)  -20  Beav;  645. 

(s)  That,  where  "issue"  is  unrestricted,  issue  of  several  degrees  taking  by  substitution 
will  not  take  concurrently',  see  also  Robinson  v.  Svkes,  23  Heav.  40;  Amson  v.  Harris,  19 
Beav.  210;  Re  Orton's  Trusts,  L.  R.  3  Eq.  375;  Gibson  v.  Fisher,  L.  R.  5  En.  61.  But  see 
Birdsall  v.  York,  5  Jur.  N.  S.,1237.  W  5  Ch.  D.  984,  11  Ch.  D.  873. 

70;  Edwards  v.  Bibb,  43  Ala.  666;  Merry-  Pennsylvania  statutes  "lawful  issue"  will 

mans  r.  Merrymaus,  5  Munf.  440;  IIcGreg'or  embrace  illegitimate  children  who  have  been 

V.  McGresor,  1  De  G.  F.  &  J.  63.     See  Clif-  "  les;itimated.    Miller's  Appeal,  52  Penn.  St. 

ford  V.  Koe.  L.  R.  6  App.   Cas.  447,.  458;  113; 
■Daniel  v.  Whartenby,  17  Wall.  639.    Under 
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his  residuarj'  personal  estate,  after  the  death  of  his  wife,  to  the  children 
of  his  late  aunt  W.  equally,  the  descendants,  if  anj-,  of  those  who 
might  have  died  being  entitled  to  the  benefit  which  their  deceased 
parent  would  have  received,  if  alive ;  and  gave  the  other  portions  to 
other  aunts  and  their  descendants  in  like  manner;  "and  should  there 
be  no  children  or  lawful  descendants  of  any  of  my  said  aunts  at  the 
time  these  bequests  should  become  pajable,  tlien  the  portion  destined 
for  such  to  be  placed  in  the  general  residuary  fund  and  bestowed  as 
part  thereof  as  above  pointed  out"  (a) :  Sh-  C.  Hall,  V.-C,  held,  that 
descendants  was  confined  to  children  by  force  of  the  word  "  parents  ; " 
observing  that  Eoss  v.  Ross  must  be  considered  an  exceptional  case  and 
as  depending  altogether  on  the  peculiar  wording  of  the  passage  relating 
to  "  a  child's  share.''  But  this  decision  was  reversed  by  the  L.JJ. 
They  thought,  indeed,  that  "  descendants  "  could  not  be  so  easil}'  con- 
trolled by  the  context  as  "issue."  But  if  the  word  used  had  been 
"'  issue,"  Sir  W.  James  thought  it  would  have  been  impossible  to  dis- 
tinguish the  case  from  Ross  v.  Ross.  "  Here  (he  said)  we  have  a  gift 
over  of  all  the  funds  provided  for  the  aunts  and  their  descendants, 
which  gift  over  is  not  to  take  effect  except  on  failure  of  all  the  descend- 
ants of  the  aunts  ;  and  this  appears  to  me  to  exclude  the  limited  con- 
struction which  it  is  sought  to  give  to  the  original  gift.  That  was 
decided  in  Ross  v.  Ross,  and  it  seenis  to  me  rightly  decided."  And 
Sir  H.  Cotton  observed,  that  in  the  gift  over  "descendants"  could  not 
be  restricted  to  children,  for  it  was  expressly  distinguished 
*  from  the  latter  word  ;  and  he  added  :  "  It  is  a  sound  principle,  *106 
that  when  there  are  ambiguous  words  in  the  original  gift,  you 
should  not  construe  the  gift,  over  in  a  restrictive  sense  which  it  does 
not  otherwise  bear,  but  should  construe  the  ambiguous  words  in  the 
previous  gift  so  as  to  agree  with  the  unambiguous  words  contained  in 
the  gift  over." 

Where  the  gift  is  to  issue,  and  the  testator  proceeds  to  speak  of 
"issue"  of -that  issue,  it  is  clear  that  he  did  not,  in  the  first  instance, 
use  the  word  "issue "in  its  most  comprehensive  sense;  and  if  he 
has  further  called  the  first  "  parents  "  of  the  second,  the  sense  to  which 
the  word  is  limited  must  be  that  of  "children "  {x) .  Even  without  the 
latter  circumstance  it  is  difficult  to  see  how,  if  restricted  at  all,  the 
term  can  mean  anything  but  children  (jf) ,  unless  it  means  issue  liv- 
ing at  a  particular  period.] 

Again,  in  Hampson  v.  Brand  wood  (2),  it  was  considered  that  a  limi- 
tation in  a  deed  to  the  first  male  issue,  lawfully  begotten  by  "  issue  begnt- 
A.,  was  restricted  to  sons;   but  the  construction,  seems  to  'en  by  A." 

(u)  This  appears  to  be  an  effectual  disposition  of  any  portion  of  which  the  primary  trusts 
failed ;   see  Atkinson  v.  Jones,  Joh.  246;  and  cf.  Lightfoot  v.  Burstall,  1  H.  &  M.  546. 

(x)  Pope  ».  Pope,  14  Beav.  593;  Williams  ».  Teale,  6  Hare,  239;  Fairfield  v.  Bushell,  32 
Beav.  158. 

(y)  See  per  Maule,  J..  8  C.  B.  880.] 

(z)  1  JMadd.  381 ;  [Gordon  ».  Hope,  3  De  G.  &  S.  351. 
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have  been  aided  by  the  context,  the  next  limitation  being  expressly 
to  daughters,  [and  the  father  having  k  power,  in  case  there  were  any 
such  male  issue  to  inherit,  to  charge  the  property  in  favor  of  his  other 
children.  It  has  been  frequently  decided,  that  the  words  "  lawfully  be- 
gotten by  A."  are  not  per  se  enough  to  limit  a  bequest  "to  the  issue  of 
A."  to  his  children  (a) .  But  in  a-  case  upon  articles  for  a  settlement  on 
husband  and  wife  successivelj-  for  life,  with  remainder  to  their  issue  as 
they  should  appoint,  and  in  default  of  appointment,  then  in  equal  shares, 
if  there  were  more  than  one  of  such  issue,  born  in  the  husband's  life- 
time or  in  a  reasonable  time  after  his  death,  it  was  held  by  Sir  E.  Sugden 
that  the  word  ' '  issue  "  meant  children  (b) . 

A  gift  to  issue  maj'  also  be  restricted  to  children  bj'  a  codicil  (c)  ^  or 
Gift  to  issue  ^POther  clause  of  the  will  (d)  referring  to  it  as  a  gift  to 

referred  to  as    "children."^ 

fren.° "  ' "         Difficulty,  however,  often  arises  from  the  testator  having 
used  the  words  issue  and  children  synonymously,  rendering 
words  it  necessarjs  therefore,  in  order  to  avoid  the  failure  of  the 

" '  hiMr'en  "*  ^^^   ^'^^  uncertainty,  that  the    prevalency  of  one  of 

are  used  in-  *107  these  terms  should  be  established.  *  Lord  Hardwicke 
differently.  thought,  that,  where  the  gift  was  to  several,  or  the 

respective  issues  of  their  bodies,  in  case  any  of  them  should  be  dead  at 
the  time  of  distribution  —  viz.  to  each,  or  their  respective  children  ohe 
fourth,  followed  by  a  gift  to  survivors,  in  case  any  o'f  them  should  be 
dead  without  issue,  the  word  "  children  "  was  not  restrictive  of  "  issue  " 
previously  mentioned,  the  videlicet  being  merely  explanatory  of  the 
shares  to  be  taken,  and  not  of  the  objects  to  take.  The  word  "  chil- 
dren," therefore,  was  to  be  construed  as  meaning  issw,  and  not  "  issue" 
abridged  to  children  (e).^ 

(n)  Caulfield  v.  Maguire,  2  Jo.  &  Lat.  176;  Evans  v.  Jones,  2  Coll.  516;  Haydon  v.  Wil- 
shere,  3  T.  R.  372.     And  see  King  v.  Melling,  1  Vent.  230. 

(A)  Thompson  v.  Simpson,  1  D.  &  War.  459,  480. 

(c)  Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63. 

Id)  Baker  i;.  Bavldon,  31  Beav.  209;  Marshall  v.  Baker,  ib.  608  (deed).] 

(e)  Wyth  V.  Bla'ckman,  1  Ves.  196,  Amb.  555.  See  also  Horsepool  v.  Watson,  3  Ves.  383; 
Royle  r.  Hamilton,  4  Ves.  437;  Dalzell  v.  Welsh,  2  Sim.  319,  stated  post;  Doe  d.  Simpson  ». 
Simpson,  5  Scott,  770,  4  Bing.  N.  C.  333,  3  M.  &  G.  929,  stated  post;  [Harley  s.Mitford,  21 
Beav.  280.  In  Cancellor  ».  CancelJor,  2  Dr.  &  Sm.  194,  the  testator  sometimes  used  both 
words  together,  "children  and  issue,"  sometimes  " children  "  only,  and  all  degrees  were  held 
entitled.]  In  Cursham  v.  Newland,  2  Scott,  105,  2  Bing.  N.  C.  58,  4  M.  &  Wei.  104,  both 
words  were  used  indifferently,  and  "issue"  was  restrained  to  children.  See  also  Jennings  v. 
Newman,  10  Sim.  219;  rOoldie  v.  Greaves,  14  Sim.  348;  Benn  v.  Dixon,  16  Sim.  21;  Earl  of 
O.xford  V.  Churchill,  3  V.  &  B.  67;  Brvan  v.  Mansion,  5  De  G.  &  S.  737;  Farrant  «.  Nichob, 
9  Beav.  327;  Edwards  v.  Edwards;  12  Beav.  97  ;  Re  Heath's  settlement,  23  Beav.  193 ;  Bryden 
V.  Willett,  L.  R.  7  Eq.  472 ;  Re  Hopkins'  Trusts,  9  Ch.  D.  131,  and  other  cases,  post,  Ch. 
XXXIX.  s.  2,  subs.  4. 

■  •     1  So  of  the  word  "  issue  "  in  a  codicil,  children.    Clifford  v.  Koe.  L.  R.  5  App.  Cas. 

King  ».  Savage,  121  Mass.  303;   Edwards  «.  447;    Castner's   Appeal,    88   Penn.   St.   478; 

Edwards,  12  Beav.  97.  Houghton  )>.  Kendall,  7  Allen,  72;   Tilling- 

2  To  effect  the  manifest  intention  of  the  hast  v.  DeWolf,   8   R.  I.   69   (construed  to 

testator,  the  word  "children"  may  be  taken  include  grandchiklreni;  Osgood  r.  Lovering, 

as  synonymous  with  issue.     Merrymans  ».  33  Maine,  464.     See  further  Ch.  XXX.  post, 

Meri-ymans,  5  Mnnf.  440.     Prima  facie  the  p.  147. 
word  "children"  does  not  include  grand- 
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IV.  A  devise  or  bequest  to  next  of  kin  [creates  a  joint  tenancy  (/) 
in  the  nearest  blood-relations  in  equal  degree  of  the  proposi-  q-^^^  ^^  ^^^^^ 
tus ;  such  objects  being  determined  without  regard  to  the  of  kin,  how 
Statutes  of  Distribution.^    This  rule,  however,  more  particu-  "^""^'■""^  ■ 
larly  as  it  aflfects  the  rights]  of  persons  who  claim  by  representation 
under  the  express  clause  of  the  statute  (9) ,  entitling  the  children  of  the 
brothers  and  sisters  of  an  intestate  to  stand  in  the  place  of  their  de- 
ceased parents,  was  the  subject  of  many  conflicting  dicta  and  determi- 
nations.    In  favor  of  the  claim  of  these  representati.ves.  were  the  dic- 
tum of  Lord  Kenyon(A),  and  the  decisions  of  BuUer,  J.  (j),  and  Sir  J. 
Leach  (y).      On  the  other  side  were   ranged  the  strongl}'  expressed 
opinions  of  Lord  Thurlow  {k) ,  Lord  Eldon  (Z) ,  and  Sir  W.  Grant  (m) , 
and  a  decision  of  Sir  T.  Plumer  {n) . 

*  Such  was  the  perplexing  state  of  the  authorities  *108  Next  of  kin 
prior  to  Elmesley  v.  Young,  which  was  as  follows  :  A  confined  to 

fund  was  settled  by  indenture,  upon  trust,  after  failure  of  strictly  an- 
certain  previous  trusts,  for  such  persons  as  should,  at  the  thig"hfi.!° 
decease  of  A.,   be  his  next  of  kin.      A.   died,  leaving   a  acter. 
brother,  and  the  children  of  a  deceased  brother.     Sir  J.  Leach,  M.  R., 
held,  that  the  children  of  the  deceased  brother  were  entitled  to  partici- 
pate in  (i.e.  to  take  a  moiety  of)  the  fund ;  his  opinion  being,  that  the 
words  "  next  of  kin"  imported  next  of  kin  according  to  the  Statutes  of 
Distribution  (o) .     The  case  was  then  brought,  by  appeal,  before  Lords 
Commissioners  Shadwell  and  Bosanquet,  who,  after  a  full  examination 
of  the  conflicting  authorities,  held,  that  the  trust  applied  to  the  next  of 
kin  in  the  strictest  sense  of  the  term,  excluding  persons  entitled  by  rep- 

(/)  Withy  V.  Mangles,  4  Beav.  358,  10  CI.  &  Fin.  215,  8  Jur.  69 ;  Baker  v.  Gibson,  12 
Beav.  101;  Lucas  v.  Brandveth,  28  Beav.  274  (deed).  In  Dugdale  v.  Dugdale,  11  Beav.  402, 
a  bequest,  equally  among  next  of  kin,  both  maternal  and  paternal,  was  distributed  per  capita, 
not  in  moieties  between  the  next  of  kin  ex  parte  maternd  and  ex  parte  paterjid.  So  a  gift  to 
next  of  kin  of  testator  and  his  wife.    Rook  u.  Att.-Gen.,  31  Beav.  313.] 

(v)  22  &  23  Car.  2,  c.  10,  explained  by  23  Car.  2,  c.  30. 

(A)  Stamp  0.  Cooke,  1  Cox,  234.  (i)  Phillips  v.  Garth,  3  B.  C.  C.  64. 


(0 


j  Hinckley  v.  Maclarens,  1  My.  &  K.  27.  (k)  Phillips  v.  Garth,  3  B.  C.  C'.  64. 

Garrick  v.  Lord  Camden,  14  Ves.  372.  (m)  Smith  v.  Campbell,  Coop.  275. 


(n)  Brandon  v.  Brandon,  3  Sw.  312. 
(o)  2  My.  &  K.  82. 

1  The  English  courts  have,  in  later  times,  N.  Car.  242;  Rook  v.  Att.-Gen.,  31  Beav.  313; 

departed  fi-om  the  did  rule  of  interpretation  4  Kent,  537,  note ;  Wright  v.  Methodist  Epis. 

which  considered  "next  of  kin"  to  mean  Church,  Hoff.  202,  213.    And  see  Wilson  v. 

those  who  would  take  under  the  statute ;  and  Atkinson,  4  De  G.  J.  &  S.  455,  where,  by 

the}""  now  hold  that,  in  the  absence  of  the  force  of  the  will,  an  illegitimate  child  took 

manifestation  of  any  different  purpose  in  the  estate  as  next  of  kin.    Under  this  interpreta- 

will,  the  term  means  nearest  of  kin,  though  tion  of  "ftext  of  kin,"  the  father  would  be 

such  person  would  be  postponed  to  another  entitled    to    share    equally  with    the    son. 

under  the  statute.     By  this  rule  a  brother  or  Houghton  v.  Kendall,  7  Allen,  72,  77.    But 

sister  would  take  in  preference  to  a  nephew  where  the  (question  arises  solely  under  the 

or  niece.    Harris  v.  Newton,  36  L.  T.  N.  S.  Statute  of  Distributions,  the  statute,  it  seems,, 

173;  S.  C.  46  L.  J.  Ch.  268;  Withy  v.  Man-  should  be  regarded  concerning  the  persons 

gles,  4  Beav.  358 ;  S.  C.  10  Clark  &  F.  215 ;  who  are  to  take  and  what  they  are  to  take. 

Elmesley  v.  Young,  2  Mylne  &  K.  780,  revers-  Houghton  v.  Kendall,  supra ;  Horn  u.  Cole- 

ing  ib.  82.    See  also,  to' the  same  effect,  Har-  man,  1  Small  &  G.  169 ;   Hinckley  v.  Mc- 

rison  ».  Ward,  5  Jones,  Eq.  236;  Jones  v.  Larens,  1  Mylne  &  K.  27;  Anonymous,  1 

Oliver,  3  Ired.  Eq.  369;  Simmons  ».  Gooding,  Madd.  36;  Booth  v.  Vickars,  1  Colly.  6. 
5  Ired.  Eq.  382;  Kedmond  v.  Burroughs,  63 
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resentation  under  the  statute,  and  consequently,  that  A.'s  surviving 
bi'other  was  entitled  to  the  whole  fund  ( p) . 

[So  all  who  are  of  equal  degree  will  be  included  in  such  a  gift,  though 
Parents  and  some  of  them  may  be  beyond  the  statutory  limit.]  Thus  in 
children,  Withy  V.  Mangles  (y),  where  the  question  was  who  was  en- 
in'e(fual  '"  titled  under  the  ultimate  limitation  in  a  marriage  settlement 
degree,  take  in  favor  of  "  such  persons  or  person  as  shall  be  the  next  of 
"next  of  kin  of  E.  M.  at  the  time  of  her  decease  ; "  E.  M.  died,  leav- 
kin."  ing  a  -child,  and  also  her  father  and  mother,  who  claimed 

each  an  equal  share  of  the  jjroperty  with  the  child  ;  Lord  Langdale, 
M.  R.,  decided  that  the  parents,  though  postponed  to  children  bj-  the 
statutes,  were  here  entitled  concurrently  with  the  child,  as  being  of 
equal  degree.  "  All  writers  on  the  law  of  England  (he  said)  appear  to 
concur  in  stating,  that,  in  an  ascending  and  descending  line,  the  parents 
and  children  are  in  an  equal  degree  of  kindred  to  the  proposed  per- 
son (r)  ;  and  I  think  that,  except  for  the  purposes  of  administration  and 
distribution  in  cases  of  intestacj',  and  except  in  cases  where  the  simple 
expression  may  be  controlled  bj'  the  context,  the  law  of  England  does 
consider  them  to  be  in  an  equal  degree  of  consanguinity.  '  The  law  of 
England  gives  a  preference  to  the  child  over  the  parent  in  distribution  ; 
but  I  think  we  cannot,  therefore,  conclude  with  respect  to  every 
*109  *  distribution  of  propertj-,  made  in  words  to  give  the  same  to 
persons  equallj^  next  of  kin,  the  parents  are  to  be  held  more 
remote  than  the  child."  [The  House  of  Lords  affirmed  the  decision, 
and  thus]  finally  settled  this  long-agitated  question  (s) . 

[But  a  reference  to  the  statute,  whether  express  (t),  or  implied  from 
Secus,  where  a  mention  of  intestacy  (m),  will  admit  all  kindred  who  are 
statute  of  dis-  -^vithin  the  statutory  limit  (u) .    And  if  a  testator  describes 

tnbution  is  »  \  / 

referred  to.  the  objects  of  gift  by  express  reference  to  the  statute,  as 
next  of  kin  under  or  according  to  the  statute,  and  does  not  expressly 
state  how  they  are  to  take,  they  take  according  to  the  mode  and  in  the 
shares  directed  by  the  statute,  sc.  per  stirpes  and  as  tenants  in  com- 
mon (a:).  This  mode  of  distribution  would  be  excluded  by  an  express 
direction  to  divide  in  ^qual  shares  (y) ,  but  not  by  a  mere  direction  to 


(p)  2  Mj'.  &  K.  780.  [See  also  Avison  v.  Simpson,  Joh.  43 :  Halton  t;.  Foster,  L.  R.  3 
Ch.  505.  A  frift  to  "next  of  l^in  in  equal  <fef/ree "  had  been  twice  held  to  exclude  repre- 
sentatives.   Wimbles  v.  Pitcher,  12  Ves.  433;  Anon.,  1  Mad.  36.] 

(q)  4  Beav.  358,  10  CI.  &  Fin.  215,  8  Jur.  69. 

[(7-)  2  Bl,  Com.  504.  The  degrees  are  to  be  reckoned  according  to  the  civil  law,  Cooper  ». 
Denison,  13  Sim.  290;  by  which  law  the  half-blood  stands  on  equal  ground  with  the  whole- 
blood,  Cotton  V.  Scarancte,  1  Mad.  45 ;  Grieves  v.  Rtvwley,  10  Hare,  63. 

(,<i)  And  see  Cooper  v.  Denison,  13  Sim.  290  (brothers  and  sisters  admitted  with  grand- 
children). 

(()  Nichols  V.  Haviland,  1  K.  &  J.  504.     See  also  4  Beav.  368. 

(m)  Garrick  v.  Lord  Camden,  14  "Ves.  372,  385,  386. 

(w)  Exclusive  of  husband  or  wife,  vide  post,  s.  6. 

{x)  Bullock  V.  Downes,  9  H.  L.  Ca.  1;  Re  Ranking's  settlement,  L.  E.  6  Eq.  601;  contra, 
Ee  Greenwood's  will,  3  Gif.  390,  31  L.  J.  Ch.  119,  sed  qu. 

(y)  Per  Lord  Langdale,  3  Beav.  132,  and  per  Wood,  V.-C,  Joh.  47.  And  see  correspond- 
ing cases  on  gifts  to  "representatives,"  post,  s.  6. 
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take  as  tenants  in  common,  without  specifying  the  shares  (2^),  nor  by 
the  circumstance  that  the  description  excludes  a  person  '(viz.'  the 
widow)  who  would  have  taken  a  share  in  case  of  actual  intestacy,  the 
whole  fund  being  divided  among  the  others  as  if  they  alone  had  been 
entitled  under  the  statute  (a).  A  gift  to  the  "  next  of  kin  "  of  a  mar- 
ried woman  "as  if  she  had  died  unmarried"  has  been  held  too  doubtful 
a  reference  to  the  statute  to  let  in  any  but  the  nearest  relations  {b). 

Under  a  bequest  to  the  next  of  kin  ex  parte  mato-nd  a 
person  who  happens  to  be  next  of  kin  on  the  father's  as  well  of  siifttoncxt 
as  on  the  mother's  side  will  be  entitled  (c) :  unless  the  testa-  "^  'V"  ''^     a 

;  /  parte  paterna 

tor  has  expresslj'  excluded  the  former  (a).     Where  a  bequest  or  mutema, 

was  to  the  persons  exclusive  of  A.,  who  under  the  statute  t„  ^ext  of 

would,  at  the  death  of  X.,  have  been  entitled  to  the  kin,  exciu- 

testator's  personal  estate,  *if  he  had  died  at  that    *110  ''"^°     " 

time  intestate  ;  A.  was  in  fact  his  sole  next  of  kin  at 

that  time,  and  it  was  argued  that  this  was  a  gift  to  a  class  "  except" 

to  the  sole  member  of  it,  and  therefore  void ;  but  it  was  held  to  be  a 

valid  bequest  to  the  artificial  class  of  persons  who,  if  A.  were  out  of  the 

way,  would  have  been  the  testator's  next  of  kin  had  he  died  immediately' 

after  X.  (e) . 

It  seems  never  to  have  been  decided  whether  in  case  an  additional 
term  of  description  be  annexed  to  a  gift  to  next  of  kin,  as  if  Gift  to  next 
property  be  given  to  next  of  kin  of  a  particular  name,  and  pa'ticula* 
the  true  next  of  kin  do  not  bear  that  name,  the  nearest  rela-  name, 
tions  who  do  bear  it  can  take  under  the  will(/).     The  question  was 
discussed,   but   a  decision   expressly  avoided,  in   Doe   d.   Wright  v. 
Plumptre  (g). 

In  Boys  v.  Bradley  (h)  a  testator,  who  died  a  bachelor,  leaving  sev- 
eral brothers  and  sisters  his  nearest  relations,  gave  personal  „  „    ,   , 
estate  to  be  accumulated  for  the  term  of  twenty-one  j"ears,  kin  in  tlie 
and  then  to  go  to  "  his  then  nearest  of  kin  in  the  male  line  preference 'to 
in  preference  to  the  female  line."    At  the  end  of  the  term  the  female 
the  property  was  claimed  by  a  sister,  the  sole  survivor  at    '"^■" 

(2)  Mattison  v.  Tanfield,  3  Beav.  131;  Lewis  v.  llorris,  19  Beav.  34.  Coreh-o,  Richardson 
V.  Richardson,  14  Sim.  526,  and  Godkin  v.  Murphy,  2  Y.  &  C.  C.  C.  351  ("persons  entitled 
nnder  the  statute  ");  but  Ijoth  cases  were  plainly  disapproved,  9  H.  L.  Ca.  28,  29,  and  the 
former  was  questioned  by  the  judge  who  decided  it,  8  Hare,  307. 

(n)  Bullock  V.  Downes,  dub.  Lord  Wensleydale,  9  H.  L.  Ca.  1,  22,  26. 

(4)  Halton  v.  Foster,  L.  R.  3  Ch.  505.  gee  also. Lucas  v.  Brandreth,  28  Beav.  274;  Re 
"Webber,  17  Sim.  221,  but  qu.  as  to  the  ratio  decidendi. 

(c)  Gundry  v.  Pinniger,  14  Beav.  94,  1  D.  M.  &  G.  502. 

(d)  See  Say  ».  Creed,  6  Hare,  580.  A  bequest  to  "next  of  kin  in  the  male  line  in  prefer- 
ence to  the  iemale  line,"  does  not  exclude  but  onlv  postpones  the  latter,  semble  Boys  v. 
Bradlev,  10  Hare,  399,  4  D.  M.  &  G.  58,  5  H.  L.  Ca.  892,  900. 

(e)  'White  v.  Springett,  L.  R.  4  Ch.  300. 

(/)  See  the  corresponding  cases  on  gifts  to  the  heir,  p.  65. 

((■/)  3  B.  &  Aid.  474  (deed).  The  decision  was  that  plaintiff's  wife  answered  neither  branch 
of  the  description.  If  "name"  was  to  be  literally  understood  (as  to  which,  post,  s.  7),  she 
did  not  bear  it  at  the  prescribed  time;  if  "name"  ineant  "family,"  there  was  another  of  that 
familv  more  nearly  related.  Shadwell,  V.-C,  is  reported  to  hare  taken  a  different  view  of 
the  decision.     Carpenter  v.  Bott,  15  Sim.  609;  but  see  S.  C.  16  L.  J.  Ch.  4-33. 

(A)  10  Hare,  389,  4  D.  M.  &  G.  58,  5  tt.  L.  Ca.  873,  25  L.  J.  Ch.  593  (Sayers  v.  Bradly). 
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that  time  of  the  nearest  relations  ;  by  his  nephews,  the  sons  of  sisters, 
claiming  feimply  as  male  representatives  of  the  family ;  and  by  a  more 
remote  male  relation  claiming  wholly  through  males.  It  was  held  by 
Sir  W.  P.  Wood;  V.-C,  that  the  will  was  not  void  for  uncertainty,  but 
meant  nearest  relations  ex  parte  paternd,  and  did  not  require  the  lega- 
tee to  be  a  male  or  to  claim  wholly  through  males.  The  sister,  there- 
fore, answered  all  parts  of  the  description.  An  appeal  by  the  remote 
relation  was  dismissed  first  by  the  L.  JJ.  K.  Bruce  and  Turner,  and 
afterwards  by  D.  P.,  it  being  considered  clear  that  he  was  not  the  per- 
son designated.  Lord  Cranworth,  C. ,  gave  more  weight  than  Lord  St. 
Leonards  appears  to  have  done  to  the  mere  fact  that  the  appellant  was 
not  the  nearest  nor  one  of  the  nearest  of  kin.  But  he  and  the  judges 
(who  were  consult-ed)  agreed  that  it  was  much  easier  to  say  of  any  par-  • 

ticular  person  that  he  was  not  the  person  designated,  than  to 
*111     sa3'  who  was.     Sir  J.  K.  Bruce,  L.  J.,  had  *  no  doubt  that  the 

sister  was  related  to  the  testator  "in  the  male  line,"  but  was 
not  satisfied  that  this  expression,  though  used  in  contradistinction  to 
"  female  line,"  was  equivalent  to  the  phrase  "  ex  parte  paterna  ;  "  since 
one  might  be  allowed  to  speak  of  all  his  maternal  kindred  as  his  rela- 
tives in  the  female  line,  whether  related  to  his  mother  on  her  father's 
side  or  otherwise  ;  but  it  would  be  incorrect  to  speak  of  being  related 
in  the  male  line  to  all  his  father's  relations. 

In  Williams  v.  Ashton  (i),  a  testator  devised  land  to  her  "  nearest  of 
"Nearest  of  ^^^  ^^  ^^^  ^^  heirship,"  and  the  heir  not  being  one  of  the 
kin  by  way  nearest  of  kin,  it  was  argued  that  he  was  not  entitled ;  but 
of  heirship."  gjj.  ^  p_  -^QQ^^  V.-C,  decided  that  he  was,  that  the  word 
heirship  must  be  referred  to  the  subject  of  gift,  which  was  realty,  and 
that  the  testatrix  meant  the  nearest  in  the  line  through  which  real 
estate  would  descend  ;  in  short  (though  it  was  a  circuitous  way  of  ex- 
pressing it)  the  heir.^  And,  on  the  other  hand,  a  gift  of  personalty  to 
"Heirs  or  "  the  heirs  or  next  of  kin  of  A.  deceased"  was  held  a  be- 
next  of  km."  qiiest  to  the  persons  who  would  by  law  succeed  to  property 
of  that  description,  viz.,  the  statutory  next  of  kin  (A).  J 

V.  The  construction  of  the  words  "legal  representatives "  (^) ,  or 
"Legal rep-  "personal  representatives,"  has  presented  another  perplex- 
tives^'or       ^°§  ^^^  fruitful  topic  of  controversy.^    Each  of  these  terms, 

(j)  IJ.  &  H.  115. 

(k)  Re  Thompson's  Trusts,  9  Ch.  D.  607,  following  Lowndes  v.  Stone,  4  Ves.  649,  as  ex- 
plained by  Lord  Cottenham,  10  CI.  &  Fin.  253. 

(I)  This  term  was  thought  by  K.  Bruce,  V.-C,  less  precise  than  "personal"  or  "legal 

Personal  representatives."    Topping  v.  Howard,  4  De  G.  &  S.  268  j  Smith  v.  Barneby,  2  Coll. 
36.    But  see  2  Hare,  523,  524j  2  firew.  235;  4  De  G.  &  J.  484.] 

1  In  determining  who  is  the  next  of  kin  came    by    immediate    descent.      Morris    v. 

of- the  intestate  "of  the  blood  of  the  person  Potter,  10  R.  I.  58;   Gardner  v.  Collins,  2 

from  whom  the  estate  came  or  descended,"  Peters,  58. 

the  persons  entitled  are  the  next  of  kin  of  22  Williams,  Ex.  (6th  Am.  ed.)  1216; 

the  blood  of  the  person  from  whom  the  estate  Taylor  v.  Beverley,  1  Colly.  Ch.  108. 
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in  its  strict  and  literal  acceptation,  evidently  means  "  execu-  "personal 
tors,"  or  "  administrators,"  who  are,  properlj'  speaking,  the  [fy^'^^.^'o^ 
"  personal  representatives"  of  their  deceased  testator  or  in-  construed, 
testate ;  ■'  but  as  these  persons  sustain  a  fiduciarj'  character,  it  is  im- 
probable that  the  testator  should  intend  to  make  them  beneficial  objects 
of  gift ;   and  almost  equally  so,  [in  some  cases,]  that  he  should  mean 
them  to  take  the  property  as  part  of  the  general  personal  estate  of  their 
testator  or  intestate,  which  is,  in  effect,  to  make  him  the  legatee.     Ac- 
coTdinglj-,  in  numerous  cases,  the  term  "  legal  representative,"  or  "  per- 
sonal representative,"  has  been  construed  as  synbnymous  with  next  of 
kin,  or  rather  as  descriptive  of  the  pei'son  or  persons  taking  the  personal 
estate  under  the  Statutes  of  Distribution,  who  may  be  said,  in  a  loose 
and  popular  sense,  to  "  represent"  the  deceased.^ 

*Thus,  in  Bridget.  Abbot  (m)  (which  is  a  leading  authority    *112 
for  this  construction),  a  testatrix  made  a  bequest  to  certain  "Legal rep- 
persons,  and,  in  case  of  the  death  of  any  of  thehi  before  her  resenta- 
(the  testatrix),  to  his  or  her  legal  representatives;  and  Sir  R.  to  denote 
P.  Arden,  M.  R.,  held  the  next  of  kin  to  be  entitled.     This  °«^'  "^  k'°- 
construction  has  been  also  adopted  in  several  recent  cases.     As  in  Cot- 
ton V.  Cotton  (n),  where  a  testator  bequeathed  the  residue  of  his  prop- 
erty to  his  executors,  to  be  divided  between  the  gentlemen  thereafter 
named,  or  the  legal  representatives  of  the  said  gentlemen,  in  the  propor- 
tion that  the  sums  set  against  their  names  bore  to  each  other.    The  tes- 
tator wrote  the  names  of  twelve  persons,  opposite  to  which  he  placed 
different  figures.    One  of  these  persons  was  dead  at  the  date  of  the  wiU, 
having  left  a  will.     Lord  Langdale,  M.  R.,  held  that  the  next  of  kin  of 
the  deceased  person  named  by  the  testator,  not  the  residuarj-^  legatee, 
were  entitled. 

[In  these  two  cases  the  gift  to  the  persons  named  was  immediate ;  a 
cu'cumstance  which  will  be  observed  upon  in  the  sequel. 

Again,]  in  Baines  v.  Ottey(o),  where  a  testator  gave  certain  real  and 
personal  estate  to  trustees,  in  trust  for  such  persons  as  A.   „  .„ 

(a  married  woman)  should  appoint,  and  in  default  of  appoint-  or  "k^t 
ment,  for  her  separate  use,  and,  at  her  decease,  to  convey  th'^es^^hdd 
the  real  estate  to  such  person  or  persons  as  would  be  the  to  mean  next 
heir  at  law  of  the  said  A.,  and  to  assign  the  personal  estate  ''•^*™' 
to  or  amongst  such  person  or  persons  as  would  be  the  personal  represent- 


(m)  3  B.  C.  C.  224.  See  also  Long  v.  BIackall,,3  Ves.  486;  [Hewitson  v.  Todhunter,  22 
L.  J.  Ch.  76,  where,  however,  the  universal  legatee,  not  the  next  of  kin,  of  the  original  lega- 
tee, was  held  entitled,  sed  qu.  If  next  of  kin  take,  they  take  pur  stirpes.  Rowland  v.  Gor- 
such,  2  Cox,  187;  Booth  v.  Vicars,  1  Coll.  6.] 

(«)  2  Beav.  67.  (o)  1  My.  &  K.  465,  2  Coll.  733  n. 

1  Cox  V.  Curwen,  118  Mass.  198.  See  «.  Young,  25  Md.  450;  Gibbons  !).  Fairlamb, 
Gourdin  v.  Shrewsburv,  12  S.  Car.  1,  27.  26  Penn.  St.  217;  Ware  ».  Fisher,  2  Yeates, 

2  See  Brokaw  v.  Hudson,  27  N.  J.  Eq.  578;  Stook's  Appeal,  20  Penn.  St.  349. 
135;  Drake  v.  Pell,  3  Edw.  270;  Thompson 
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atives  of  the  said  A. ;  Sir  J.  Leach,  M.  R.,  held  the  next  of  kin  to  be 
entitled. 

[And  in  Smith  v.  Palmer  (p),  where  a  testator,  after  the  death  of  his 
wife,  gave  his  property  to  A.  "if  he  should  be  then  living,  but  if  he 
should  be  then  dead,  to  his  legal  representative  or  representatives,  if 
more  than  one,  share  and  share  alike;"  Sir  J.  Wigram,  V.-C,  held  these 
words  to  mean  next  of  kin  according  to  the  Statute  of  Distribution. 

So,  in  Atherton  v.  Crowther  (y),  where  there  was  a  residuarj'  bequest 

to  the  testator's  wife  for  life,  remainder  to  the  children  of 

"Personal      ^_  living  at  A.'s  death,  "but  if  any  of  the  said  children 

representa-  "  '  •' 

tives "  held  should  die  in  A.  s  lifetime,  then  for  thepersonal  repre- 

descciK?ante     *-'^^^     sentatives  of  such  *  child  or  children  to  take  per  stirpes 

and  not  per  capita;  "  and  in  another  clause  there  was  a 

gift  "in  case  there  should  be  no  such  children  nor  anj'  representatives 

of  such  children  living  at  A.'s  death,  then  to  the  persons  who  should  be 

the  testator's  next  of  kin  ;  "  it  was  held  by  Sir  J.  Eomilly,  M.  E.,  that 

the  words  personal  representatives  meant  descendants  {r) . 

Again,  in  Jennings  v.  Gallimore  (s) ,  where,  b3'  deed,  a  fund  was 
„  -      ,  vested  in  trustees,  in  trust  to  paj'  it  to  such  persons  as  A. 

reseiitatives  should  by  deed  or  will  appoint,  and,  in  default  of  appoint- 
thrcourfe'of  "i^'^*'  then  to  "  the  legal  representatives  of  A.,  according  to 
adminlstra-  the  course  of  administration."  A.  by  his  will  appointed  the 
fund  "  to  be  paid  by  the  said  trustees  unto  mj-  legal  repre- 
sentatives according  to  the  course  of  administration,"  and'  gave  all  tiie 
rest  of  his  property  to  B.,  and  appointed  B.  and  C.  executors  ;  it  was 
held  by  Sir  E,.  P.  Arden,  M.  E.,  that  the  next  of  kin  of  A.  were  en- 
titled under  the  appointment.  "  The  testator  (he  said)  would  never 
have  made  such  a  will  if  he  had  thought  all  the  words  he  had  used  came 
to  nothing  more  than  executing  the  power  by  giving  the  fund  to  B."  — 
i.e.  by  giving  it  to  the  executors  for  them  to  administer  by  paying  it, 
as  in  due  course  they  would  have  been  bound  to  do,  to  B. 

In  the  four  last  cases  the  direction  as  to  the  mode  in  which  the  trust 
fund  was  to  be  paid,  shared,  or  enjoyed,  was  held  to  be  sufficient  evi- 

( w)  7  Hart,  225;  see  also  Wilson  v.  Pilkington,  11  Jur.  537 ;  King  v.  Cleaveland,  26  Beav. 
26,  4  De  G.  &;Jo.  477;  Holloway  v.  Eadcliffe,  23  Beav.  163. 

(})  19  Beav.  448. 

[()•)  The  sense  of  next  of  kin  was  held  to  be  excluded  by  the  context,  because  the  pvovision 
that  the  legatees  should  take  ««■  stirpes  was  less  applicable  to  next  of  kin  than  to  descend- 
ants, and  in  the  subsequent  clause  the  words  "personal  representatives"  and  "next  of  kin" 
were  contrasted,  where  the  former  could  not  be  held  to  mean  executors  or  adniinistraturs 
without  leading  to  the  absurdity  that  that  gift  was  to  depend  on  whether  administration  was 
taken  out  in  the  lifetime  of  A.  It  may  be  added  that  the  children,  being  legitimate,  could 
scarcely  die  "without  anv  representatives"  in  the  sense  of  next  of  kin.J  See  also  Styth  ti. 
Monro,  6  Sim.  49.  [In  Sorsepool  u.  Watson,  3  Ves.  383,  "representatives"  was  construed 
"issue."  In  Re  Booth's  Estates,  W.  N.  1877,  p.  129,  "legal  representatives  of  children," 
who  were  to  take  "their  jiarents'  shares,"  was  construed  "grandchildren." 

(s)  3  Ves.  140.  See  also  Briggs  v.  Upton,  L.  R.  7  Ch.  376;  Re  Grylls'  Trusts,  L.  R.  G 
Eq.  589,  where,  however,  a  trust  by  will  for  a  married  daughter's  relations  as  she  should  ap- 
point, and  in  default  for  "the, persons  who  would  be  her  personal  representatives  in  case  she 
had  died  unmarried,"  was  referred  to  by  codicil  as  a  trust  for  the  daughter's  "  relationS'and 
next  of  kin."    Moreover,  her  executor  or  administrator  was  not  before  the  court.] 

108 


LEGAL  OB  PERSONAL  EEPBESENTATIVBS.       *114 

dence  that  the  testator  did.  not  use  the  words  ' '  personal  representa- 
tives" in  their  strict  sense.] 

And  as  a  testator  is  supposed  to  have  a  different  meaning  ^j^  ^  j 
whenever  he  uses  a  different  expression,  it  is  always  a  cir-  limitation  to 
cumstance  favorable  to  the  construction  which  reads  the  adSstra-'^ 
words  "legal"  or  "personal  representatives"  as  denoting  tors  in  same 
next  of  kin,  that  there  is  elsewhere  in  the  same  will,  and  in 
reference  *  to  another  subject  of  disposition,  a  gift  to  the  exeeu-     *114 
tors  or  administrators  of  ths  same  individual. 

Thus,  in  Walter  v.  Makin  (t) ,  where  a  testator  gave  450?.  to  trustees, 
in  trust  for  his  son  for  life,  and,  after  his  son's  decease,  to  pay  there- 
out two  legacies  of  100/.  each  to  two  of  his  daughters,  and  to  pay  the 
residue  to  the  legal  representatives  of  his  ^on  ;  and  he  gave  the  residue  of 
his  personal  estate  to  his  son,  his  executors,  administrators,  and  assigns; 
Sir  L.  Shadwell,  V.-C,  held,  that  the  words  "legal  representatives" 
meant  next  of  kin. 

So,  in  Eobinson  v.  Smith  (z(),  where  the  bequest  was  to  M.,  his  exe- 
cutors, &c.,  in  trust  to  pay  the  interest  to  the  testator's  "personal 

daughter,  S.,  wife  of  M.,  for  her  separate  use  for  life,  and  rppresenta- 
°         '  '  tives     con- 

after  her  decease  to  pay  the  trust  moneys  to  such  persons  as  straed  next 

S.  by  will  should  appoint,  and,  in  default,  to  her  personal  "/'""• 
representatives.  S.  died  in  her  husband's  lifetime,  without  having  made 
any  appointment,  and  her  husband  claimed  the  fund  as  her  administra- 
tor ;  but  Sir  L.  Shadwell,  V.-C. ,  decided  that  the  next  of  kin  of  the  wife 
were  beneficially  entitled :  [the  husband  was  the  trustee,  and  was  to 
pay  the  fund. 

And  a  still  stronger  argument  for  the  same  construction  is  derived 
from  the  word  "  next"  being  prefixed  to  "  legal  representa-  Effect  of  the 
tives,"  that  being  a  word  which  has  no  connection  with  the  wmd 
character  of  executor  or  administrator  (x).]  fixed  lo  '^Je- 

Indeed,  so  strong  has  been  the  leaning  sometimes  in  favor  S^}  ^present- 
of  the  construction  which  gives  to  words  pointing  at  succes- 
sion or  representation  the  sense  of  next  of  kin,  that  even  a  or  adminis- 
gift  to  executors  or  administrators  has  been  thus  construed,  trators "  held 

.      -r^  ,.  TT-ii     /   \        1  i     ,    .  n         1  ,  .         to  mean  mtzt 

As  m  Palin  v.  Hills  (y),  where  a  testator,  after  bequeathing  of  kin. 
certain  pecuniary  legacies,  declared  that,  in  case  of  the  death  Palin  ». 
of  any  or  either  of  the  legatees,  his  or  her  legacj-  should  go  ^'"'■ 

(t)  6  Sim.'  148.  [Th6  opposite  inference  is  obviously  deducible  from  the  circumstance  of 
"personal  representatives"  being  elsewhere  used  in  the  sense  of  "executors."  Dixon  w. 
Dixon,  24  Beav.  129.] 

(«)  G  Sim.  47.  [See  also  Nicholson  v.  Wilson,  14  Sim.  549;  Walker  v.  Marquis  of  Cam- 
den, 16  Sim.  329;  Booth  ».  Vicars,  1  Coll.  10,  11;  per  Wickens,  V.-C,  L.  R.  7  Ch.  378  n. 
But  see  Saberton  v.  Skeels,  1  E.  &  My.  587;  Hinchliffe  v.  Westwood,  2  De  G.  &  S.  216;  and 
per  Kindersley,  V.-C,  Re  Crawford,  2  Drew.  240.  In  Philps  ».  Evans,  4  De  G.  &  S.  188, 
"  per.sonal  representatives  "  were  interpreted  by  the  words  "  or  next  of  kin  "  subjoined.  See 
also  Baiter  «.  Gibson,  12  Beav.  101. 

(x)  Bootli  V.  Vicars,  1  Coll.  6;  Stockdale  v.  Nicholson,  L.  R.  4  Eq.  359.] 

(v)  1  My.  &  K.  470;  [and  see  Bulmer  v.  Jay,  4  Sim,  48,  3  My.  &  K.  197.]  But  see  Wallia 
tj.  Taylor,  8  Sim.  241,  stated  post,  119. 
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to  Ms  or  her  executors  or  administrators  ;  Sir  J.  Leach,  M.  R.,  held  that 
the  residuary  legatee  of  one  of  the  legatees,  who  died  in  the  testator's 
lifetime,  was  entitled  to  the  legacy,;  but  his  decree  was  reversed 
*115  by  Lord  *  Brougham,  C,  who  decided  in  favor  of  the  next  of 
kin,  on  the  authority  of  Bridge  v.  Abbot  (z) ,  thinking  that  a  gift 
to  executors  or  administrators  was  wholly  undistinguishable  from  a  gift 
to  legal  representatives. 

From  cases  of  this  description,  however,  we  must  carefully  distinguish 
"Executors  those  in  wMch  the  words  "executors  and  administrators," 
or  adminis-  or  "  legal  representatives,"  are  used  as  mere  words  of  limita- 
as  words  of  tion.  As  in  the  common  case  of  a  gift  to  A.  and  his  exeeu- 
limitation.  ^Qj,g  qj.  administrators,  or  to  A.  and  his  legal  representatives, 
which  will,  bej'ond  all  question,  vest  the  absolute  interest  in  A.  (a). 

The  same  construction,  too,  in  some  instances,  has  been  applied  in 
cases  of  a  more  doubtful  complexion  ;  as  where  the  bequest  was  to  A. 
for  life,  and,  after  his  decease,  to  his  executors  or  administrators  (J)  or 
personal  representatives  (c),  [So,  in  numerous  instances,  where  a  tes- 
tator has  given  a  fund  in  trust  for  A.  for  life  (frequently  a  married 
woman) ,  with  power  to  appoint  it  after  her  death,  and,  in  default  of  ap- 
pointment, to  the  "  executors  and  administrators,"  or  to  the  "personal 
representatives"  of  A.,' the  words  have  received  this  their  proper  inter- 
pretation. A.  was  considered  "to  be  the  only  object  of  bountj-,  and  the 
words  were  held  to  be  in  effect  mere  words  of  limitation  {d) .  And  a 
trust  for  children  which  fails  (e) ,  or  a  clause  of  forfeiture  on  alienation 
or  bankruptcy  which  is  not  called  into  action  (/),  interposed  between 
the  life-estate  and  the  ultimate  trust,  will  not  affect  the  construction.] 

And  it  should  seem  that  where  the  word  "  assigns"  is  subjoined  to 
"  executors  and  administrators,"  the}^  are  always  read  as 
Limitation  to  •^oj.fjg  of  limitation,  and  not  as  designating  next  of  kin. 
administra-  "  Thus,  in  Grafftej'  V.  Humpage(5'),  where  a  sum  of 
^If^  *116  4,000Z.  was  bequeathed*  by  A.  to  trustees,  in  trust 
for  his  wife  and  daughter  and  the  survivor  for  life,  for 
their  separate  use,  and  after  the.  decease  of  the  Survivor,  in  trust  for 
the  daugliter's  children,  if  an}',  and  if  none,  then  the  testator  gave  one 

(z)  Ante,  112. 

(n )  Lugav  ».  Harman,  1  Cox,  250 ;  [Taj'Tor  v.  Beverley,  1  Coll.  108 ;  Appleton  v.  Rowley, 
L.  R.  8  Eq.  130  ] 

.  (i)  Co.  Lit.  51  b;  Socket  v.  Wray,  4  B.  C.  C.  483.  [See  other  cases,  post,  Chap;  XXXVI. 
Nurse  «.  Oldmeadow,  5  L.  J.  Ch.  300,  cor.  Sliachvell,  V.-C,  is  contra,  unless  distinguishable 
on  the  ground  that  the  limitation  was  to  the  executor,  in  the  singular.     Sed  gu.} 

(c)  Alger  K.  Parrott,  L.  E.  3  Eq.  320. 

Ud)  Saberton  i'.  Skeels,  1  R.  &  My.  587;  Att.-Gen.  n.  Malkin,  2  Phill.  64;  Pevall  v. 
DicKens,  9  Jur.  550;  Page  v.  Soper,  if  Hare,  321  (settlement).  If  A.  becomes  bankrupt  the 
trustee  is  entitled  to  the  fund  as  part  of  A.'s  estate.  Re  Seymour's  Trusts,  Joli.  472;  and  see 
Webb  «.  Sadler,  L.  R.  8  Ch.  419;  Mackenzie  v.  Mackenzie,"  3  Mac.  &  G.  559  (appointment  of 
policy  on  appointor's  life  to  his  own  executors). 

(e)  Allen  ».  Thorp,  7  Beav.  72  (settlement);  Re  Wyndham's  Trusts,  L.  R.  1  Eq.  290;  Re 
Best's  Trusts.  L.  R.  18  Eq.  688  (settlement). 

(  /■)  Webb  I).  Sadler,  L.  R.  8  Ch.  419.] 

(ry)  1  Beav.  46.  See  also  Hames  ti.  Hames,  2  Kee.  646 ;  [Howell  ».  Gavler.  5  Beav.  157 ; 
Holioway  v,  Clarkson,  2  Hare,  521;  Spence  v.  Handford,  27  L.  J.  Ch.  76?;  4  Jur.  N.  S.  987; 
cf.  Re  Newton's  Trusts,  L.  R.  i  Eq.  171,  stated  ante,  p.  79.] 
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moiety  of  the  4,000^.  to  his  brother  I.,  and  the  other  moiety  to  such 
persons  as  the  daughter  should  by  deed  or  will  appoint,  and  in  default, 
to  the  executors,  administrators,  or  assigns  of  the  daughter.  The  daugh- 
ter died  in  the  lifetime  of  her  husband,  childless,  and  without  having 
made  an}'  appointment :  and  the  husband  was,  on  the  ground  above 
mentioned,  held  to  be  entitled  as  her  administrator. 

[But  the  strict  or  literal  construction  of  the  words  executors  or  rep- 
resentatives is  not  confined  to  cases  where  they  are  thus  in  Gifts  to 
form  mere  words  of  limitation.  It  will  also  generally  obta,in  tjves^^^bv'*' 
where  there  is  a  prior  gift  to  A.,  and  the  gift  to  his  execu-  substitution. 
tors  or  representatives  is  in  the  form  of  a  substitution  for  him  in  case 
of  his  death.  Thus,]  in  Price  v.  Strange  (Ji),  a  testator  devised  real 
estate  to  his  wife  during  widowhood,  and  at  her  death  or  marriage,  to 
trustees  upon  trust  for  sale,  and  directed  that,  in  case  the  death  or  sec- 
ond marriage  of  his  wife  should  not  happen  until  his  youngest  child, 
being  a  son,  should  have  attained  twenty-three,  or,  being  a  daughter, 
should  have  attained  that  age,  or  be  married  with  consent,  his  trus- 
tees should,  immediatelj'  after  the  receipt  of  the  money  arising  from 
the  said  real  estates,  paj-  and  divide  the  same  among  such  of  his  children 
as  should  then  be  living,  and  the  legal  representative  or  representatives 
of  him,  her,  or  them,  as  should  be  then  dead ;  and  in  case  such  death  or 
marriage  of  his  said  wife  should  happen  during  the  minority  of  any  of 
his  said  children,  then  the  testator  directed  the  trustees  to  pay  an  equal 
proportion  of  the  said  mone}'  to  such  of  his  children  as  should,  at  that 
time,  be  entitled  to  receive  their  shares,  in  case  he,  she,  or  they  had 
been  then  living,  and  if  dead,  then  to  his,  her,  or  their  legal  representa- 
tives: Sir  J.  Leach,  V.-C,  [held,  that  legal  representatives  must  be 
understood  in  their  ordinar}^ sense  of  "  executors  or  administrators," 
and  that  this  made  it  equivalent  to  a  direction  to  pay  at  the  death  of 
the  widow  to  the  children,  their  executors  or  administrators  ;  or,  in 
other  words,  gave  a  vested  interest  to  the  children. 

It  will  be  observed,  that  in  this  case,  and  in  the  others  cited  with 
it,  the  gift  to  the  legatees  or  their  representatives  was  _.  . 

to  *take  effect  after  a  previous  life-estate,  i.e.  the     *117  resard  to 
event  contemplated   was  the   legatee  surviving  the  betw''n'im' 

testator,  but  djung  before  the  tenant  for  life  («").      A  dis-  mediate  and 
tinction  was  drawn  by  Sir  R.  Kindersley,  V.-C.  (j),  be-  ^-^'"^^  gift. 
tween  such  a  case  and  that  of  an  immediate  gift  tp  A.  or  his  represent- 
atives without  a  previous  life-estate.     In  the  former  case,  he  thought 
there  was  no  improbabilit}'  in  supposing  the  testator  to  have  intended 
that  the  legacy  should  go  to  the  legatee's  executors  or  administrators  as 

(h)  6  Madd.  159.  [See  also  Corbyn  v.  French,  4  Ves.  418;  Hinchliffe  v.  Westwood.  2 
De  G.  &  S.  216;  Taylor  v.  Beverley,  1  Coll.  108;  Re  Crawford,  2  Drew.  2-30;  Re  Henderson, 
28  Beav.  630 ;  Chapman  «.  Chapman,  3.3  Beav.  656 ;  Re  Turner,  2  Dr.  &  Sm.  501. 

(i)  If,  in  such  case,  the  legatee  died  in  the  testator's  lifetime,  the  legacy  would  lapse, 
Corbyn  v.  French,  4  Ves.  418.     See  post,  Ch.  XLIX. 

(j)  Re  Crawford,  2  Drew.  242. 
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part  of  his  personal  estate  ;  for  then  the  legatee  got  the  benefit  of  the 
bequest  as  a  reversionary  legacy,  though  he  might  not  live  to  receive  it. 
But,  in  the  latter  case,  the  testator  was  providing  for  the  event  of  the 
intended  legatee  djing  in  his  (the  testator's)  lifetime.  In  such  event 
the  intended  legatee  could  not  under  any  construction  which  could  be 
put  on  the  words  "legal  representd,tives  "  derive  any  advantage  from 
the  bequest ;  indeed,  he  would  never  even  know  of  it.  The  V.-C. 
thought  it  highly  improbable  that  the  testator  should  intend  the  legacy 
to  go  to  the  executors  or  administrators  as  part  of  the  legatee's  general 
assets,  perhaps  to  benefit  no  one  but  the  legatee's  creditors.  He  there- 
fore lield  that  in  such  a  case  the  term  "  representatives"  was  properly- 
construed  next  of  kin,  and  that  Bridge  v.  Abbot  {k)  and  Cotton  v.  Cot- 
ton (Z)  were  thus  consistent  with  the  other  authorities. 

But,  although  the  gift  is  immediate,  the  context  may,  of  course,  show 
that  the  words  have  been  used  in  their  proper  sense.  Thus,  in  Long  i;. 
Watkinson  (m) ,  where  a  testator  bequeathed  the  residue  of  his  estate 
to  A.,  but  in  case  of  her  death  then  "to  the  executors  or  executrixes 
whom  A.  may  appoint ; "  A.  died  in  the  testator's  lifetime,  and  Sir  J. 
Romilly,  M.  E.,  said  he  could  not  reconcile  Palin  v.  Hills  with  the  later 
authorities,  and  decided  that  neither  the  residuary  legatee  nor  the  next 
of  kin  of  A.  took  the  residue  as  persona  designate,  but  that  it  went  to 
her  executrix  as  part  of  her  personal  estate.  Besides  that  "execu- 
tors" is  a  less  ambiguous  term  than  "  personal  representatives"  (jj),  it 
may  be  noted  that  the  words  "  whom  A.  may  appoint"  were  very  inap- 
propriate to  describe  her  next  of  kin  ;  for  of  course  A-,  could  not  appoint 
who  they  should  be. 

Gift  to  "exe-  Again,  a  gift  to  such  of  a  class  as  shall  be  living  at 

""represen'ta-  *118  a  time  *  stated,  and  "  the  executors  or  administrators 
lives"  of  A.,  of  such  of  them  as  shall  be  then  dead,"  will,  prima 

rtrictly  con-  facie,  go  to  the  legal  personal  representatives,  and  not  to  the 
strued.  next  of  Idu  (o).     This,  perhaps,  might  be  considered  to  be 

quasi  substitutional.  But  a  gift  to  the  "  executors  "  or  "  representatives  " 
of  A.,  simplieiter,  without  any  previous  gift  or  suggestion  of  gift  to  A., 
and  whether  A.  is  dead  at  the  date  of  the  will(p),  or  whether  (as  it 
should  seem)  he  survives  the  testator  (q),  will  generally  receive  the  same 
construction.] 

Supposing  the  words  "executors"  or  "administrators"  not  to  be 
Whether  used  as  words  of  limitation,  [nor  as  descriptive  of  next  of 
adminTstia-'^    ki'iij  the  question  arises  (which  has  been  in  some  measure 

(k)  3  B.  C.  C.  224,  ante,  112.  (I)  2  Beav.  67,  ante,  112.  .  (m)  17  Boav.  471. 

(m)  See  pev  Lord  Cottenham,  Daniel  v.  Dudley,  1  Phill.  6;  and  per  Sir  ,T.  Romilly,  M.  R., 
Atherton  v.  Crowther,  19  Beav.  450,  451.  (u)  Re  Seymour's  Trusts,  Job.  47il. 

Ip)  Trethewy  v.  Helyar,  4  Ch.  D.  53;  Leak  i).  Macdowall,  33  Beav.  238,  wliere  the  de- 
'  clared  motive  for  the  bequest  was  that  A.  and  B.  (partners  in  trade)  had  lost  a  like  amount  bv 
the  testator,  and  it  was  held  not  a  bequest  to  the  lirni  so  as  to  pass  to  the  successors  in  busi- 
ness.   As  to  this,  see  Kerrison  v.  Reddington,  11  Ir.  Eq.  Rep.  451. 

(q)  Morris  v.  Howes,  4  Hare,  599  (limitation  in  a  settlement  to  the  executors,  adminis- 
trators, and  assigns  of  A.).]  i 
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anticipated) ,  whether  the  property  so  given  vests  in  the  per-  tors  are  en- 
sons  answering  such  description  for  their  own  benefit,  or  is  {he?ro*^'Ji 
to  be  administered  as  part  of  the  personal  estate  of  the  tes-  benefit. 
tator  or  intestate.-' 

The  former  result,  indeed,  is  so  manifestly  contrary  to  probable  in- 
tention, that  the  case  of  Evans  v.  Charles  (r),  in  wliich  this  construction 
prevailed,  has  been  generally  condemned ;  and  the  judge,  whose  soli- 
tary approbation  the  decision  has  elicited,  did  not  choose  to  follow  its  au- 
thoritj'  (s)  ;  and  such  a  construction  would  be  the  more  palpably  absurd, 
now  that,  by  express  enactment  (t),  executors  are  excluded  from  taking 
beneflciallj'',  by  virtue  of  their  ofHce,  even  the  undisposed-of  personal 
estate  of  their  testator.  Accordingly,  it  [is]  established,  that,  unless 
a  contrary  intention  appears  by  the  context,  whatever  is  bequeathed  to 
the  executors  or  administrators  of  a  person  vests  in  them  as  p'art  of  the 
personal  estate  of  the  testator  or  intestate. 

Thus,  where  (u)  a  testator  bequeathed  oOOl.  to  B.  after  the  death  of 
A.,  and  if  B.  died  in  A.'s  lifetime,  then  to  such  persons  as  B.  should 
by  will  appoint,  and,  in  default  of  appointment,  to  Ms  executors  or  ad- 
ministrators ;  Lord  Langdale,  M.  R.,  held  that  the  executor  of  B.  was 
bound  to  apply  the  legacy  according  to  the  purposes  of  the  will.  It  is 
singular  that  no  claim  was  advanced  bj'  the  next  of  kin,  on  the  authority 
of  the  case  of  Palin  v.  Hills. 

*  And,  notwithstanding  the  case  last  mentioned,  the  same  rule     *11& 
prevails  though  the  original  gift  is  immediate,  and  the  legatee 
dies  in  the  testator's  lifetime  (a;) ,  or  is  dead  at  the  date  of  the  will  (y) . 

It  has  also  been  held  applicable  to  the  case  of  real  estate,  the  gift  in 
that  case  being  held  equivalent  to  a  declaration  that  the  es-  _  ;„  case  of 
tate  shall  be  held  by  the  executors  as  part  of  the  personal  "'^^^  estate. 
estate  of  the  person  named  (z). 

On  the  same  principle  property  given  to  the  executors  or  adminis- 
trators (a)  or  to  the  personal  representative  (b)  of  the  tes-  Construction 
tator  himself  forms  part  of  his  general  personal  estate  in  exerators  of^ 
the  hands  of  his  legal  personal  representatives ;  Sir  J.  K.  A.  ivithout 
Bruce,  V.-C,  holding  that  it  was  not  enough  to  exclude  the  toT.^'  ' 
rule  that  by  declaring  them  to  be  trustees  the  bequest  to  them  was  mere 
surplusage  (c).] 

(r)  1  Anstr.  128.     See  also  Charcliill  v.  Dibben,  Sugd.  Pow.  8th  ed.  313. 

(s)  See  Long  v.  Blackall,  3  Ves.  483.  (^)  i  vVm.  4  c.  40. 

(m)  Stocks  V.  Dodsley,  1  Kee.  325 ;  [See  also  Collier  v.  Squire,  3  Euss.  467 ;  Moms  v. 
Howes,  4  Hare,  699  (deeds). 

(x)  Long  V.  Watkinson,  17  Beav.  471,  ante,  p.  117. 

(;y)  Leak  ».  Macdowall,  33  Beav.  238;  Trethewy  v.  Helvar,-4  Ch.  D.  53. 

(2)  Per  Komilly,  M.  R.,  Dixon  v.  Dixon,  24  Beav.  135;'WelIman  v.  Bowring,  2  Russ.  374, 

3  Sim.  328.  ^'  ' 

■  {ri)  Andrew  v.  Andrew.  1  Coll.  B86.    And  see  Mackenzie  v.  Mackenzie,  3  Mac.  &  G.  559. 

(6)  Smith  )'.  Bafneby.  2  Coll,  728. 

(c)  See  Hinchlifie  v.  Westwood,  2  De  G.  &  S.  216.] 

1  A  gift  of  property  to  the  person  of  an  qualify  in  office  as  a  condition  to  receiving 
executor  of  the  testator  requires  the  donee  to      the  bounty.    Ante,  p.  1,  note  1. 
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Gifts  to  exec-  If,  however,  the  testator  explicitly  declares  that  the  ex- 
theirow™  ecutors  or  administrators  shall  be  entitled  for  their  own 
use."  benefit,  this  construction  must  prevail  against  any  sugges- 

tion as  to  the  improbabi,lit3'  of  such  a  mode  of  disposition. 

As,  in  Wallis  o.  Taylor  (c?),  where  a  testatrix  bequeathed  a  fund  to 
trustees  in  trust  to  paj-  the  interest  for  the  separate  use  of  her  daughter 
for  life,  and,  after  her  decease,  upon  trust  to  transfer  the  principal  to 
her  executors  or  administrators,  to  and  for  his,  her,  or  their  use  and 
benefit  absolutely  forever ;  Sir  L.  Shadwell,  V.-C,  held  that  the  husband 
of  the  daughter,  on  his  taking  out  administration,  was  absolutely 
entitled  for  his  own  benefit. 

In  this  case,  the  point  of  contention  was  not  so  much  whether  the 
Eemark  on  administrator  was  entitled  in  his  own  right  beneficially,  or  in 
Wallis  D.        his  representative  character  (this  being,  in  regard  to  a  hus- 

■''    '  band-administrator,  a  matter  of  no  importance,  unless  there 

are  creditors,  as  he  retains  the  propert}-  for  his  own  benefit),  but 
*120  *  whether,  according  to  the  case  of  Palin  v.  Hills,  the  bequest 
was  not  to  be  construed  as  applying  to  the  next  of  kin.  The 
testator's  intimation,  that  the  legatees  should  take  for  their  own  benefit, 
was  not  only  consistent  with,  but  perhaps,  was  rather  favorable  to  this 
construction,  as  tending  to  show  that  the  testator  had  in  his  view  per- 
sons who  might  reasonably  be  presumed  to  be  intended  as  beneficial 
objects  of  gift. 

[The  conclusion  is  that  under  a  gift  simply  to  "representatives," 
General  "  legal  representatives,"  "  personal  representatives,"  and  to 

conclusion,  "executors  and  administrators,"  the  hand  to  receive  the 
property  is  that  of  the  person  constituted  representative  by  the  proper 
court,  and  that  it  lies  on  those  maintaining  a  different  construction  to 
show  that  the  testator's  intention  is  clearly  so  ;  but  that  the  person  so 
constituted  will  in  the  absence  of  a  clear  intention  to  the  contrary  take 
the  property  as  part  of  the  estate  of  the  person  whose  representative  he 
is,  and  not  beneficially  (e)].^ 

VI.    The  word  relations  taken  in  its  widest  extent  embraces  an  almost' 

illimitable  range  of  objects  ;  for  it  comprehends  persons  ol 
Gifts  to  rela-  ,  °.  ■    -j.      ■,  i  ,  i 

tions,  how      every  degree  of  consangumity,  however  remote,  and  hence, 

construed.       unless  some  line  were  drawn,  the  efi'ect  would  be,  that  every 

(d)  8  Sim.  241.  [See  also  Sanders  v.  Franks,  2  Mad.  147.  But  see  as  to  marriage  settle- 
ments, Hames  v.  Hames,  2  Kee.  646;  Marshall  w.  Collett,  1  Y.  &  C.  232;  Meryon  «.  Collett, 
8  Beav.  386:  Johnson  v.  Kouth,  27  L.-.T.  Ch.  305.  In  Smith  v-  Dudley,  9  Smi.  125,  an  ulti- 
mate limitation  in  a  settlement  of  the  wife's  property  to  "the  executors  and  administrators 
of  her  own  family  "  was  held  to  carry  it  to  her  next  of  kin  as  persovw  desii/nnlte,  although 
the  ultimate  limitation  of  the  husband's  property  to  the  executors  and  administrators  of  his 
own  family  was  held  to  giye  the  husband  the  absolute  interest. 

(e)  Per  Wigram,  V.-C.,  HoUoway  v.  Clarkson,  2  Hare,  523.] 

1  See  upon  this  subject  Morice  v.  Durham,  Arkle,  cited,  L.  R.  6  P.  C.  388  (House  of 

10Ve«.535:  Gibbs  s.Ramsey,  2  Ves.  &  B.  Lords,  1875) ;  Yeap  Cheah  Neo  ».  Ong  Cheng 

294;  Ellis  w.  Selby.  1  Mylne  &  C.  2n8;  Buckle  Neo,  L.  R.  6  P.  C.  381. 
».  Bristow,  10  Jiir.  N.  'S.  1095;  Williams  v. 
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such  gift  would  be  void  for  uncertainty.  In  order  to  avoid  this  conse- 
quence, recourse  is  had  to  the  Statutes  of  Distribution  ;  and  it  has  been 
long  settled,  that  a  bequest  to  relations  applies  to  the  person  or  persons 
who  would,  bj'  virtue  of  those  statutes,  take  the  personal  estate  under 
an  intestacy,  either  as  next  of  kin,  or  by  representation  of  next  of 
kin(/).^ 

It  was  formerly  doubted  whether  this  construction  extended  to  de- 
'vises  comprising  real  estate  [only] ,  but  the  affirmative  was  decided  in 
Doe  d.  Thwaites  v.  Over'{g),  where  a  testator  devised  all  obVctiof 
his  freehold  estates  to  his  wife  for  life,  and,  at  her  decease,  gift  to  rck- 
to  be  equally  di^'ided  among  the  relations  on  his  side ;  and  it  u,°jJe^'  tiv'' 
was  held,  that  the  three  first  cousins  of  the  testator,  who  Statutes'of 
were  his  next  of  kin  at  his  death,  were  entitled.     A  counter- 
claim was  made  by  the  heir  at  law,  who.  was  the  child  of  a  deceased 
first  cousin,  and 'who  contended  that  the  devise  was  void  for    uncer- 
taint}'.     One  of  the  first  cousins,  who  was  the  nearest  paternal 
*  relation,  also  claimed  the  whole,  as  being  designated  by  the     *121 
words  "  on  my  side  ; "  but  the  court,  was  of  opinion  that  those 
words  did  not  exclude  the  maternal  relations,   thej'  being  as  nearly 
related  to  the  testator  as  the  relations  ex  parte  paternd. 

The  rule  which  makes  the  Statutes  of  Distribution  the  guide  in  these 
eases  is  not  departed  from  on  slight  grounds.  Thus,  the  exception  out 
of  a  bequest  to  relations,  of  a  nephew  of  the  testator  (who  was  the  son 
of  a  living  sister),  was  not  considered  a  valid  ground  for  holding  the 
gift  to  include  other  persons  in  the  same  degree  of  relationship,  and 
therebj'  let  in  the  children  of  a  living  sister,  to  claim  concurrentlj'  with 
their  parent  and  other  surviving  brothers  and  sisters,  and  the  children 
of  a  deceased  brother,  of  the  testator  (A) . 

[On  the  other  hand,  in  Greenwood  v.  Greenwood  (i),  where  a  testa- 
trix gave  the  residue  "  to  be  divided  between  her  relations,  that  is,  the 
Greenwoods,   the  Everits,  and  the  Dows : "  the  testatrix  had  herself 

(/)  2  Ch.  Rep.  77;  Pre.  Ch.  401;  Gilb.  Eq.  Ca.  92;  1  Atk.  469;  Ca.  t.  Talb.  251;  2  En. 
Ab.  368,  pi.  13;  Dick.  50,  380;  Amb.  70;  1  T.  R.  435,  n.,  437,  n. ;  1  B.  C.  C.  31;  3  B.  C.  C.  234; 
4B.C.C.207;  8Ves.38;  9  Ve3.319;  16Ves.27;  19  Ves.  423 ;  3  Mer.  437,  689 ;  [overruling 
Jonas  K.  Beale,  2  Vern.  381.  So  "friends  and  relations,"  2  Ves.  87,  110;  2  Dr.  &  Sm.  527.] 
But  as  to  powers  of  selection  in  favor  of  relations,  vide  ante,  p.  95,  n.  (s). 

(ff)  1  Taunt.  263.  (h)  Ravner  v.  Mowbrav,  3  B.  C.  C.  234. 

[(i)  1  B.  C.  C.  32,  11.  See  Stamp  v.  Cooke,  1  Cox,  234,  stated  p'ost;  Griffith  v.  Jones,  2 
Freem.  96.] 

1  Varrell  ».  Wendell,  20  N.  H.  431;  Drew  529,  note  (a).    The  term  "relations"  in  the 

V.  Wakefield,  54  Me.  291 ;  Green  v.  Howard,  Statutes  of  Distribution  of  some,  if  not  all,  of 

1  Bro.  C.  C.  (Perkins' ed.)  33,  note  (a);  Lees  the  states,  means  relations  bv  blood.    Cleaver 

V.  Massey,  3  De  G.  F.  &  J. -113;  McNeilledge  v.  Cleaver,  39  Wis.  96;   Estv  v.  Clark,  101 

V.  Galbraith,  8  Serg.  &  R.  43;   McNeilledge  Ma^s.  36;  Kimball  v  Story,  '108  Mass.  382. 

V.  Barclay,   11    Serg.  &  R.  103 ;   Rayner  v.  If  there  be  two  equally  ap()ropriate  interpre- 

Mowbray,  3  Bro.  C.  C.  (Perkins's  ed.)  235,  tations  of  a  will,  so  far  as  mere  language  is 

note(i);  2  Williams,  Ex.  {6th  Am.  ed.)1208.  concerned,  in  the  case  of  a  contest  oetween 

See  Grant  «.  Lyman.  4  Russ.  92;  4  Kent,  537,  one  of  kin  with  the  testator  and  a  stranger, 

note;  Wright '«.  Methodist  Epis.  Church,  1  that  one  will  be  adopted  which  prefers  the 

HofE.  Ch.  213;  MTullough  v.  Lee,  7  Ohio,  kin,  especiallj' where  the  kin  is  heir  at  law. 

15 ;  Devisme  v.  Mellish,  5  Ves.  (Sumner's  ed. )  Quinn  v.  Hardenbrook,  54  N.  Y.  83. 
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explained  her  meaning,  and,  therefore,  the  Events,  although  not  within 
the  degree  of  relationship  limited  by  the  statute,  were  held  to  take 
jointly  with  the  Greenwoods  and  Dows,  who  were.] 

There  is,  it  seems,  no  difference  in  effect  between  a  gift  to  relations 
To  "rela-  ^'^  *^^  plural,  and  relation  in  the  singular  ;  the  former  would 
tion'Mnthe  apply  to  a  single  individual,  and  the  latter  to  any  larger 
singu  ar.  number ;  the  term  relation  being  regarded  as  nomen  collec- 
tivum.  And  this  construction  obtained  in  one  case  (k)  where  the 
expression  was  "  mj'  nearest  relation  of  the  name  of  the  Pj-ots." 
Distribution  [In  a  gift  to  next  of  kin  expressl3'  according  to  the  Stat- 
f.T""^,,        utes  of  Distribution,  the  statutes,  as  already  noticed,  not 

"  heirs  'or  '  ^  j  i 

"representa-  Only  determine  the  objects  of  gift,  but  also  regulate  the 
under  the  manner  and  proportions  in  which  they  take  {l) .  And  a  gift 
statute.  to  "  heirs  "  (m)  or  "  legal  representatives  "  (ra),  where  either 

expression  is  construed  statutory  next  of  kin,  is  brought  by  the  implied 

reference  to  the  statute  under  the  same  rule.^ 
*122         *A   gift   to   "relations,"  though  not  so  plainly  pointing  to 

succession  ab  intestato,  miglit  perhaps  have  been  thought  to 
But  amono-  ^^^^  within  the  reason  of  the  rule  ( p) .  By  construction 
"relation^"  such  a  gift  is  limited  to  those  entitled  as  next  of  kin  under 
is^ej-  cajii  a.  ^^^  statute  (q)  ;  and  though  this  is  founded  on  the  inconven- 
ience of  a  wider  interpretation  (r) ,  still  it  is  a  rule  of  construction,  and  as 
such  supposes  the  testator  to  have  the  statute  in  his  contemplation.  But 
authoritj',  though  not  perfectly  distinct,  inclines  to  an  opposite  view. 
Tiffin  V.  Thus  in  Tiffin  v.  Longman  («),  where  a  testator  gave  person- 

Longman.  a,lty  to  his  daughter  for  life,  and  if  she  died  without  issue 
(which  happened)  he  directed  that  advertisements  should  be  published 
for  the  information  of  his  relations,  and  gave  the  property  to  such  of 
them  as  should  make  their  clairri  within  two  months  after  such  adver- 
tisements, to  be  divided  among  them  according  to  the  discretion  of  his 
executors  (who  died  without  exercising  it)  ;  it  was  held  by  Sir  J. 
Eomilly,  M.  E.,  that  the  class  was  to  be  ascertained  at  the  death  of  the 

(h)  Pvot  1).  Pyot,  1  Ves.  3.37;  [and  see  per  Lord  Loughborough,  Marsh  v.  Marsh,  1  B,  C.  C. 
294.  So' of  the  words  "inheritor,"  "party,"  &c.  Boys  v.  Bradley,  10  Hare,  389,  i  D.  M.  & 
G.  58. 

(/)  Ante,  p.  109. 

(m)  Jacobs  v.  Jacobs,  16  Beav.  5.57.    And  see  Doody  ».  Higgins,  2  K.  &  J.  729 ;  Re  Porter's  . 
Trust,  4  K.  &  J.  188;  Re  Thompson's  Trusts,  9  Ch.  D.  607. 

(re)  See  Booth  v.  Vicars,  1  Cnll.  6;  Rowland  v.  Gorsuch,  2  Cox,  187,  ante,  p.  100;  Alker 
V.  Barton,  12  L.  J.  Ch.  16.  Walker  v.  Marquis  of  Camden,  16  Sim.  320,  is  contra.,  sed  qu.; 
and  in  Stockdale  ».  Nicholson,  L.  R.  4  Eq.  359,  a  gift  to  "next  personal  representatives" 
was  treated  as  a  gift  to  "  next  of  kin  "  {totidem  verbis),  and  as  creating  a  joint  tenancy;  sed 
qu.,  see  Booth  v.  v  icars,  supra. 

(p)  See  the  Author's  note  to  1  Pow.  Dev.  290,  maintaining  this  view,  chiefly  on  the 
authority  of  Pope  v.  Whitcombe,  3  Mer.  689:  it  afterwards  appeared  that  the  report  of  that 
case  was  inaccurate,  and  that  the  facts  of  it  did  not  raise  the  question,  Sug.  Pow  8th  ed.  660. 
However,  the  author  re-stated  his  former  view,  though  without  reference  to  anv  authority, 
Ist  ed.  of  this  work.  Vol.  IL  p.  46.    And  see  per  Kinderaley,  V.-C,  2  Sim.  N."S.  Ill,  112. 

(j)  Gilb.  Eq.  Ca.  92.  (»•)  1  B.  C.  C.  33.  (s)  15  Beav.  275. 

1  Tillinghast  ».  Cook,  9  Met.  143,  147,  148 ;  Daggett  v.  Stack,  8  Met.  450.  See  Keau  V. 
Eoe,  2  Barring.  103. 
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daughter,  that  it  consisted  of  those  who  would  have  been  the  testator's 
statutory  next  of  kin  if  he  had  then  died  intestate,  and  that  the  proj)erty 
must  be  divided  between  the  class  equallj',  per  capita. 

From  the  express  direction  to  divide  per  capita  it  is  to  be  inferred 
that  the  facts  of  the  case  (which  in  this  respect  are  not  given)  actually 
called  for  a  decision  of  the  material  question  whether  distribution  should 
or  should  not  be  according  to  the  statute,  i.e.  per  stirpes.  It  is  ob- 
servable, however,  that  the  objects  of  gift  were  what  has  been  called  an 
artificial  class  created  by  the  testator  and  to  be  ascertained  at  a  time 
other  than  the  death  of  the  propositus  —  a  circumstance  which,  even 
where  the  gift  is  to  "  next  of  kin "  with  an  express  reference  to  the 
statute,  is  considered  to  deprive  the  reference  of  much  of  its  force 
beyond  ascertaining  the  persons  who  are  to  take  {t). 

Again  in  Eagles  v.  Le  Breton  (m)  ,  where  a  testatrix  gave  Eagles  v. 
all  her  property  to  her  sisters  A.  and  B.,  and  by  codicil  Le  Breton, 
directed  that  at  their  death  it  should  ' '  pass  to  her  relations  in 
America."     Her  *  relation's  in  America  at  her  death  consisted     *123 
of  thirteen  persons,  all  being  her  first  cousins.     One  of  them 
died  before  B.  (who  survived  the  testatrix) .     It  was  held  \)y  the  same 
judge  that  the  thirteen  cousins  were  entitled,  and  that  they  took,  not  as 
tenants  in  common,  as  they  would  have  taken  under  the  statute,  \>\\t  as 
joint- tenants.     He  said  it  was  settled  that  under  a  gift  of  this  descrip- 
tion the  class  was  to  be  ascertained  at  the  testator's  death  (x)  ;  also  that 
' '  relations  "  meant  the  persons  who  would,  take  under  the  statute  ;  that 
it  was  true  that  where  there  was   an  express  reference  to  the  statute 
they  would  take  as  tenants  in  common  in  the  shares  in  which  they 
would  have  taken  on  an  intestacy.     But  that  when  there  was  no  ex- 
press reference  to  the  statute  the  case  was  different.     There  was  noth- 
ing then  to  prevent  the  ordinary  rule  from  applying,  that  under  a  gift  to 
a  class  without  words  of  severance  all  the  members  of  the  class  took  as 
joint- tenants. 

Here  again  the  class  was  an  artificial  one,  being  limited  to  those  in 
America,  and  excluding  the  surviving  sister  (3/).  This  limit  happened 
to  be  the  same  as  (putthig  the  sister  aside)  was  imposed  by  the  statute. 
But  the  statute  was  not  therebj'  prevented  from  applying  ;  for  the  cir- 
cumstances might  have  been  diff'erent  at  the  death  of  the  testatrix,  and 
a  gift  to  relations  in  a  particular  countrj-  might  often  be  as  indefinite  as 
a  gift  to  relations  simpliciter.  In  denj-ing  to  anj'^  but  an  express  refer- 
ence to  the  statute  the  eff'ect  of  importing  the  statutory  mode  of  distri- 
bution, the  M.  R.  probably  intended  to  speak  only  of  a  case  where  (as 

(0  See  per  Selwyn,  L.  J.,  L.  R.  4  Ch.  303;  per  Tx)rd  Cairns,  4  App.  Ca.  451. 

(m)  42  L.  J.  Ch.  362;  also  reported,  but  less  fully  and  with  some  variations,  L.  R.  15  Eq. 
148  (where  "tenant  for  life"  in  the  judgment  is  an  erratum  for  "testatrix"). 

(x)  As  to  this  see  below. 

(f/)  The  cousins  not  being  properly  next  of  kin,  would  they  have  been  entitled  it  the  gift 
had  been  to  ''next  of  kin  in  America?"  See  Doe  v.  Plumptre,  ante,  p.  110.  In  Smith  ». 
Campbell,  19  Ves.  400.  upon  a  gift  to  "nearest  relations  in  Ireland,"  Grant,  M.  R.,  held  the 
words  "in  Ireland "  to  be  deiiionstratio  merely,  not  limitaHo. 
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here)  the  term  used  was  "  relations,"  and  not  to  deny  the  sufficiency  of 
an  implied  reference  in  cases  where  the  terms  used  were  "  next  of  kin  " 
or  "•  heirs,"  which  would  have  been  to  contradict  a  previously  expressed 
opinion  («)  and  a  previdus  decision  (a)  of  his  own.] 

If  the  testator  has  introduced  into  the  gift  expressions  pointing  at 
equalitj'  of  participation,  6f  course  the  statutory  mode  of  distribution  is 
excluded,  and  all  the  objects   of  every  degree  are   entitled   in  equal 
...    .       shares  (6),  whether  the  gift  be  to  "relations"  {or  (where 
where  there  either  of  these  terms  is  construed  statutorj'  next  of 

directing'  *124  **  kin),  to  "legal  representatives"  (c),  or,  it  maybe 
equal  distri-  presumed,  to  "  heirs  "  (c?).] 

The  objects  of  a  gift  to  ' '  relations  "  are  not  varied  bj-  its 
being  associated  with  the  word  "  near"  (e).  But  where  the  gift  is  to 
"Near"  and  ^^^  "  "'barest  relations,''  the  next  of  kin  will  take,  to  the  ex- 
"nearest"  elusion  of  those  who,  under  the  statute,  would  have  been 
entitled  by  representation.  Thus,  surviving  brothers  and 
sisters  would  exclude  the  children  of  deceased  brothers  and  sisters  (/), 
or  a  living  child  or  grandchild,  the  issue  of  a  deceased  child  or  grand- 
child. [And  on  the  other  hand,  all  who  stand  in  the  same  degree  must 
Nearest  rela-  ^^ke  under  the  will,  though  only  some  of  them  would  have 
tions,  "as       been  entitled  under  the  statute  (g).]     Where,  however,  the 

Sisters   QeDu-  \i//   _j  >  ' 

ews,  and  testator  added  to  a  devise  to  nearest  relations,  the  words 
nieces."  ti  j^g  gigters,  nephews,  and  nieces,"  Sir  LI.  Kenyon,  M.  E., 

directed  a  distribution  according  to  the  statute  ;  and  the}-  were  held  to 
take  per.  stirpes,  though  it  was  contended,  that  all  the  relations  specified 
should  take  per  capita,  including  the  children  of  a  living  sister.  He 
thought,  however,  that  the  testator  had  a  distribution  according  to  the 
statute  in  his  view ;  at  all  events,  that  the  contrary  was  not  sufficiently 
clear  to  induce  him  to  depart  from  the  common  rule.  The  children  of 
the  living  sister,  therefore,  were  excluded  (A). 

As  relations  bj-  the  half-blood  are  within  the  statute,  so  they  are 
Eelations  of  Comprehended  in  gifts  to  next  of  kin  and  to  relations  ;  and 
the  half-        ^  bequest  to  the  next  of  kin  of  A.  "  of  her  own  blood  and 

* 

(2)  In  Lucas  v.  Brandrefh.  28  Beav.  278. 

(n)  Jacobs  v.  Jacobs,  16  Beav.  557.  ante,  p.  121.] 

(6)  Tliomas  v.  Hole.  Cas.  t.  Talb.  251;  Green  v.  Howard,  1  B.  C.  C.  31;  Raj'ner  v.  Mow- 
bray, 3  B.  C.  C.  234;  Butler  v.  Stratton,  ib.  369. 

1(c)  Smith  V.  Palmer,  7  Hare,  225.  In  Holloway  v-  Radclifte.  23  Beav.  163,  "equally" 
was  neutralized  by  "in  like  manner  as  under  the  statute  " ;  so,  Fielden  v.  Ashworth,  L.  R. 
20  Eq-  ilO.  In  Booth  v.  Vicare,  1  Coll.  6,  where  the  gift  was  to  "next  legal  representatives 
of  A.  and  B.,  share  and  share  alike,"  the  words  "  share  and  share  alike  "  were  held  to  refer 
to  A.  and  B.  onlv,  so  as  to  make  equal  division  between  the  stocks. 

(d)  Low  V.  Smith,  25  L.  J.  Ch.  503,  2  Jur.  N.  S.  344,  ante,  p.  80.  The  difficulty  (there 
mentioned)  "that  in  that  sense  the  property  would  not  go  equally,"  was  apparently  put  by 
the  court  as  an  objection  (which  yet  it  overcame)  to  construing  "fieirs"  in  the  sense  of  statu- 
tory next  of  kin,  not  as  intimating  that,  if  it  was  so  construed,  the  objects  would  not  take  in 
eqiial  shares.] 

(e)  Whithorne  v.  Harris,  2  Ves.  527.     See  also  19  Ves.  403. 

(/)  Pvot  V.  Pyot,  1  Ves.  335;  Marsh  v.  Marsh,  1  B.  C.  C.  293;  Smith' r.  Campbell,  19 
Ves!  400,  "Coop.  275.     But  see  Edge  v.  Salisbury,  Amb.  70. 

Urj)  Sec  VVithv  v.  Mangles,  4  Beav.  358,  10  CI.  &  Fin.  215,  ante,  108.] 
(A)  Stamp  V.  Cooke,  1  Cox,  234. 
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familj'  as  if  slie  had  died  sole,  unmarried,  and  intestate,"  has  received 
the  same  construction  (i) . 

A  gift  to  next  of  kin  or  relations,  of  course,  does  not  ex-  Relations  by 
tend  to  relations  by  afHuitj'  (k) ,  unless  the  testator  has  sub-  affinity. 
joined  to  the  gift  expressions  declaratory  of  an  intention  to 
include  them.'     *  Such,  obviously,  is  the  effect  of  a  bequest  ex-     *125 
pressly  to  relations  "  by  blood  or  marriage"  (I),  [or  of  a  gift  by 
a  married  ma,n  "  to  nephews  and  nieces  on  both  sides  "  (m).] 

It  is  clear  that  a  gift  to  next  of  kin  or  relations  does  not  include  a 
husband  (n)  or  wife  (o)  ^  ;  nor  is  a  wife  included  in  a  bequest  Husband  or 
to  "  mj-  next  of  kin,  as  if  I  had  died  intestate  "  {p)  ;  the  lat-  '^'^^■ 
ter  words  being  considered  not  to  indicate  an  intention  to  give  to  the 
persons  entitled  under  the  statute  at  all  events  ;  i.e.  whether  next  of 
kin  or  not.  [But  under  a  bequest  to  the  persons  wlio  under  the  statute 
would  be  entitled  as  on  an  intestacj^  (9) ,  or  to  "legal"  or  "personal 
representatives,"  (where  those  words  are  held  to  mean  persons  entitled 
as  upon  an  intestacy)  (r),  in  either  of  these  eases  a  wife  is  entitled  to  a 
share,  for  these  terms  do  not  imply  consanguinity.  In  neither  case 
would  a  husband  be  entitled.-    The  reference,  whether  express  or  im- 

(i)  Cotton  V.  Scarancke,  1  Mad.  45. 

(k)  Maitland  v.  Adair,  3  Ves.  231 ;  [Harvey  v.  Harvey,  5  Beav.  134.  See  Crailc  v.  Lamb, 
1  Coil.  489,  494.] 

(/)  Devisme  v.  Mellish,  5  Ves.  529. 

[(m)  Frogley  v.  Phillips,  3U  Beav.  168,  3  D.  F.  &  J.  466.  As  to  what  will  or  will  not 
suffice  to  include  particular  relations  by  affinity,  see  post,  Ch.  XXX.,  s.  1,  and  Hibbert  v. 
Hibbert,  L.  R.  15  Eq.  372.] 

(n )  Watt  V.  Watt,  3  Ves.  244 ;  Anderson  v.  Dawson,  15  Ves.  537 ;  Baile v  v.  Wright,  18  Ves. 
49,  1  Sw.  39. 

(o)  Nicholls  V.  Savage,  cit.  18  Ves.  53. 

(p)  Garrick  «.  Lord  Camden,  14  Ves.  372.  [See  also  Davies  v.  Bailey,  1  Ves.  84;  Worseley 
V.  Jolinson,  3  Atk.  758;  Cholmondeley  v.  Lord  Ashburton,  G  Beav.  86;  Kilner  v.  Leech,  10 
Beav.  362 ;  Lee  v.  Lee,  29  L.  J.  Ch.  788.  In  Re  Collins'  Trusts,  W.  N.  1877,  p.  87,  the  widow 
was  upon 'the  .context  held  entitled  to  share,  sed  qu.  In  Ash  v.  Ash,  10  Jur.  N.  S.  142,  the 
widow  was  admitted  to  a  share  because  the  will  was  thought  to  amount  to  a  declaration  of 
intention  to  die  intestate.  In  Hawkins  v.  Hawkins,  7  Sim.  173,  a  fund  belonging  to  the  wife 
(who  was  illegitimate)  was  settled  in  default  of  issue  in  trust  for  her  next  of  kin :  she  died 
without  issue  in  her  husband's  lifetime,  and  it  was  held  against  the  crown  that  the  settlement 
was  exhausted,  and  that  the  husband  administrator  was  entitled  for  his  own  benefit. 

(})  Martin  v.  Glover,  1  Coll.  269;  Jenkins  v.  Gower,  2  Coll.  537;  Starr  v.  Newberry,  23 
Beav.  436. 

(r)  Cotton  V.  Cotton,  2  Beav.  67,  10  Beav.  365,  n. ;  Smith  «.  Palmer,  7  Hare,  225;  Hollo- 
way  V.  Radcliffe,  23  Beav.  163.  Although  in  Booth  v.  Vicars,  1  Coll.  6,  K.  Bruce,  V.-C,  used 
the  word  "consanguinity,"  he  expressly  guarded  himself  on  a  subsequent  occasion,  Wilson  v. 
i'ilkington,  11  Jur.  537,  against  the  suppi:sition  that  he  intended  thereby  to  exclude  the  widow; 
Robinson  v.  Smith,  6  Sim.  49,  proceeded  on  special  grounds,  as  did  Bulmer  v.  Jay,  4'Sim.  48, 
3  My.  &  K.  197.  ^ 

1  A  step-son  of  the  testator  is  not  a  rela-  Watt,  3  Ves.  Jr.  (Sumner's  ed.)  244,  note 
tion  of  his  under  the  Massachusetts  Gen.  (a):  Whitaker  v.  Whitaker,  6  .Tohns.  112; 
Stat.  c.  92,  §  28.  Kimball  t'.  Storv,  108  Mass.  Hoskins  v.  Miller,  2  Dev.  360;  Dennington 
382.     See  post,  p.  147,  note  1.      "  i).  Mitchell,  1  Green,  Ch.  243;  Byrne  u.  Stew- 

2  3  Kent,  136;  Clark  v.  Esty,  101  Mass.  art,  3  Desaus.  1.35;  Storer  i).  Wheatley,  1 
36;  Harraden  v.  J/arrabee,  113  Mass.  430;  Penn.  St.  506.  See  Cleaver  i?.  Cleaver,  39 
Wetter  v.  Walker,  62  Ga.  142, 145;  Withy  *.  Wis.  96;  Kimball  v.  Story,  108  Mass.  382,  as 
Mangles,  4  Beav.  358;  S.  C.  10  Clark  &  F.  to  relations  under  the  Statutes  of  Distribution ; 
215 ;  Keteltas  v.  Keteltas,  72  N.  Y.  312;  Mur-  and  compare  ante,  p.  1,  note,  as  to  whether  the 
docks.  Ward,  67  N.  y.  387;  Luce  B.Dunham,  wife  can  tate  as  "heir"  of  the  husband. 
69  N.  Y.  36:  Townsend  v.  Radcliffe,  44  111.  The  husband  is  not  prima  Jacie  of  the  wife's 
446 ;  Jones  v-  Oliver,  3  Ired.  Eq.  369;  Watt  v.  family.    Heck  v.  Cleppenger,  5  Barr,  385. 
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plied,  to  the  statute  excludes  him  (t)  ;  for  he  is  not  of  kin  and  does  not 
take  his  wife's  estate  under  the  Statutes  of  Distribution  (u),  but  by  a 

right  paramount  (x).] 
*126  *  A  difficulty  in  construing  the  word  relations  sometimes  arises 
from  the  testator  having  superadded  a  qualification  of  an  indefi- 
Gifts  "to  nite  nature  ;  as  where  the  gift  is  to  the  most  deserving  of  his 
poor  rela-  relations;  or  to  his  poor  or  necessitous  relations.  In  the 
construed.  former  case,  the  addition  is  disregarded,  as  being  too  uncer- 
tain (y)  ;  and  the  better  opinion,  according  to  the  authorities,  is,  that 
the  word  poor  also  is  inoperative  to  [admit  relations  beyond  the  limits  of 
the  statute.  Thus]  in  Widmore  v.  Woodroffe  \z),  a  testator  bequeathed 
one  third  of  his  propert3'  to  the  most  necessitous  of  his  relations  by  his 
father's  and  mother's  side.  [He  left  a  niece  his  sole  next  of  kin 
according  to  the  statute,  and  more  remote  relations  ;,  and  it  was  argued 
for  the  latter  that  in  consequence  of  the  use  of  the  word  "  necessitous" 
the  gift  ought  not  to  be  confined  to  those  who  were  within  the  statute  ; 
but]  Lord  Camden  said  [several  cases  have  been  cited,  all  making  the 
statute  the  rule,  to  prevent  an  inquiry  which  would  be  infinite.  Thus] 
it  would  clearly  stand  upon  the  word  "  relations"  onh-,  the  word  '•'•poor" 
being  added  makes  no  difference.  There  is  no  distinguishing  between  the 
degrees  of  povert}'.  [That  is  to  sajs  unless  limited  bj'  the  statute,  aa 
inquiry  who  are'  poor  relations  would  be  as  "  infinite"  as  the  inquiry 
who  are  relations.]  This  decision  may  be  considered  to  have  overruled 
the  earlier  case  of  Att.-Gen.  v.  Buckland  (a),  in  which  a  gift  to  poor 
relations  was  extended  to  necessitous  relations  beyond  the  Statutes  of 
Distribution. 

[In  Widmore  v.  Woodroffe,  as  there  was  only  one  relation  within  the 
statute,  the  question  whether  the  word  "poor"  had  any  operation  in 
still  further  qualitying  the  word  "  relations  "  did  not  arise  (i).  But  au- 
thority is  not  wanting  to  show  that  as  between  those  who  are  within  the 
statute  the  qualification  is  not  to  be  disregarded.  The  inquiry  is  then 
not  who  are  poor  or  poorest  of  an  infinite  number  (which  Lord  Camden 
said  there  was  no  distinguishing),  but  who  are  comparativelj'  so  among 
a  limited  number.] 

(()  King  v.  Cleaveland,  26  Beav.  166,  4  De  G.  &  Jo.  477;  and  see  Re  AValton's  Estate,  25 
L.  J.  Ch.  569,  cited  ante,  72,  n.  But  why  should  a  reference  to  the  statute  be  implied?  Why 
should  not  the  words  be  construed  those  who  are  entitled  to  the  personal  estate  in  case  of 
intestacy?  i  Generally  those  persons  must  be  ascertained  by  reference  to  the  statute:  but  is 
not  that  accidental?  There  is  nothing  importing  consanguinity.  If  a  woman  dies  leaving  a 
husband,  why  should  his  beneficial  title  be  worse  because  he  is  also  the  legal  personal  repre- 
sentative in  the  strict  legal  sense?    However,  the  point  is  settled. 

(«)  Milne  V.  Gilbai-t,  2  D.  M.  &  G.  715,  5  D.  M.  &  G.  510.    And  see  Watt  ii  Watt,  3  Ves  244. 

\x)  Per  Lord  Oranworth,  L.  J.,  Milne  ».  (iilbart,  2  U.  M.  &  G.  722.  "  It  may  be  that  he 
is  entitled  to  administer  under  the  statute  of  31  Edw.  3,  c.  1 1,  but  this  is  a  different  right,"  ib.] 

(j/)  Dovlev  1'.  Att.-Gen., 4  Vin.  Abr.  485,  pi.  16,  2  Eq.  Oa.  Abr.  ]94,  pi.  15. 

(z)  Am"b.  "636,  [citing  Carr  o.  Bedford,  2  Ch.  Rep.  ]46;  GritKlh  v.  .Tones,  ib.  394;  and 
Isaac  V.  Defriez  and  Brunsden  v.  Woolredge,  both  stated  below.]  A  fortiori^  if  the  term  be 
"nearest  relations,"  Goodinge  v.  Goodinge,  1  Ves.  231. 

(«)  Cited  1  Ves.  231,  Amb.  71,  n.,  Blunf's  ed. 

[(o)  The  Author  (Vol.  II.  51,  1st  ed  )  thought  the  decision  regarding  the  will  of  B.  in 
Brunsden  v.  Woolredge  irreconcilable  with  Widmore  v.  Woodroffe.  But  see.  a  valuable  note, 
Lewin,  Trusts,  p.  698,  3d  ed.] 
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In  an  earlj'  ease  (c)  it  was  said  tliat  the  word  "poor"  was  fre- 
quently used  as  a  term  of  endearment  and  compassion  ;  as  one 
*  often  Sa^'s,  "  mj'  poor  father,"  &c.  ;  and  accordingly  a  countess  *127 
[who  was  "a  relation  as  near  as  anj' to  the  testator"]  but  it 
seems  had  not  an  estate  equal  to  her  rank,  was  held  to  be  entitled  to  a 
share  under  a  bequest  to  "  poor  relations."  [This,  however,  is  no  au- 
thorit}^  upon  the  question  what  is  the  effect  of  the  word  "  poor"  when 
it  imports  povert}-.] 

In  Brunsden  v.  Woolredge  {d),  where  [bj*  will  dated  1734]  B.  be- 
queathed 500/.  on  a  certain  event,  to  be  distributed  among  his  mother's 
poor  relations.  •  Also  W.  (the  brother  of  B.)  [by  will  dated  1757]  de- 
vised real  estates  to  A.  and  his  heirs,  in  trust  to  sell  to  pay  debts,  and 
paj^  the  overplus  to  such  of  his  mother's  jooor  relations,  as  A.,  his  heirs, 
&c.,  should  think  objects  of  charity  ;  Sir  T.  Sewell,  M.  R.,  held  [that 
the  gift  was  confined  to  those  who  were  within  the  statute ;  and]  that 
the  true  construction  of  both  wills  was,  "  such  of  my  mother's  relations 
as  are  poor  and  proper  objects."  He  said  the  difference  was,  that  the  lat- 
ter gave  a  discretionary  power  to  the  executor,  and  the  former  did  not. 

In  several  eases  gifts  to  poor  relations  seem  to  have  been  regarded  as 
charitable  («) .  [But  in  most  of  them  the  intention  was  to  Gifts  to  poor 
create  a  perpetual  fund.]  Thus,  in  Isaac  v.  Defriez  (/),  ^vhe'r^fo-ard- 
where  a  testator  bequeathed  an  annuitj'  to  his  sister  for  life,  ed  as  charity. 
and  after  her  death  to  his  own  and  his  wife's  poorest  relations,  to  be 
distributed  proportionably  share  and  share  alike  at  the  discretion  of  his 
executors  :  [he  further  gave  the  interest  of  his  stock  to  his  wife  for  life, 
and  after  her  death  directed  all  monc}'.  then  on  any  securities  should  so 
continue,  and  one  half-year's  interest  he  gave  to  one  poor  relation  of  his 
own,  the  management  thereof  to  be  at  the  discretion  of  his  executors, 
and  the  other  one  half  to  one  poor  relation  of  his  wife  in  like  manner : 
it  was  treated  as  a  charity,  and  appears  not  to  have  been  restricted  to 
relations  within  the  statute  (y)  ;  an  impracticable  restriction,  indeed, 
where  the  trust,  as  here,  was  to  have  perpetual  continuance.] 

Again,  in  White  v.  White  (h),  a  legacy  of  3,000Z.  "  for  the  purpose  of 
putting  out  our  poor  relations  "  apprentices,  was  supported  as  a 
charity.    [The  decree  directed  objects  who  were  *  ready  to  be  put     *128 
out,  and  the  fund  to  be  laid  out  from  time  to  time.]     And  in 
Att.-Gen.  v.  Price  («),  [where  a  testator  by  his  will,  dated  1581,  devised 
land  to  A.  and  his  heirs  in  trust  that  he  and  thej^  should  forever  dis- 

(c)  Anon.,  1  P.  W.  327. 

(d)  Amb.  507,  Dick.  380,  [R.  L.  1764  A.  fo.  536.  See  also  Carr  v.  Bedford,  Griffith  v. 
Jones,  both  supra;  Gower  v.  JVIainwaring,  2  Ves.  87,  110,  as  to  whicli  see  Lewin,  Trusts,  p.  638, 
n.,  3d  ed.     , 

(e)  When  this  is  the  case  "poor  "  bears  the  specific  meaning  attached  to  it  in  charity  cases, 
see  Vol.  I.  p.  213.  That  charity  was  not  the  ground  of  Sir  T.  Sewell's  judgment  in  Brunsden 
».  Woolredge  is  clear;  for  the  subject  of  gift  under  the  will  of  William  (dated  1757)  was  land, 
or  money  to  arise  by  sale  of  land,  a  gift  of  which  to  charitable  uses  would  have  been  void  by 
9  Geo.  2,  c.  36  (1736).]     (/)  Amb.  595,  more  correctly  [in  n.  by  Blunt,  and]  17  Ves.  373  n." 

Ug)  Amb.  5!)6,  n.  (2).]  '  (7i)  7  Ves.  423. 

(i)  17  Ves.  371.     So  in  Hall  v.  Att.-Gen.,  Rolls,  28  July,  1829,  Leach,  M.  R.,  held  that  a 
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tribute  according  to  his  and  their  discretion  amongst  the  testator's  poor 
kinsmen  and  kinswomen  and  their  issue  201.  by  the  j-ear,  Sir  W.  Grant 
held  it  to  be  a  charity.  "It  is  to  have  perpetual  continuance  in  favor 
of  a  particular  description  of  poor,  and  is  not  like  an  immediate  bequest 
of  a  sum  to  be  distributed  among  poor  relations." 

These  authorities  were  followed  by  Sir  J.  Wickens,  V.-C,  in  Gillam 
V.  Taylor  (k) ,  where  the  trust  was  to  invest  in  the  names  of  the  trus- 
tees, the  interest  to  be  from  time  to  time  given  to  such  of  the  lineal 
descendants  of  testator's  uncle  R.  as  they  may  severallj-  need,  and  the 
trustees  were  directed  to  make  such  provision  as  would  insure  the  con- 
tinuance of  the  trust  at  their  decease. 

,  But  although  the  gift  is  of  a  sum  in  gross,  the  context  maj'  show  that 
charity  is  intended.  Thus] ,  in  Mahon  v.  Savage  (Z),  a  testator  be- 
queathed to  his  executor  1,000Z.,  to  be  distributed  among  his  (the  tes- 
tator's) poor  relations,  or  such  other  objects  of  charity  as  should  be 
mentioned  in  his  private  instructions.  He  left  no  instructions  ;  and  it 
was  held  by  Lord  Redesdale  that  the  testator's  design  was  to  give  to 
them  as  objects  of  charity,  and  not  merely  as  relations,  [that  a  relation 
within  the  statute  who  had  become  rich  before  distribution  was  not 
entitled  to  a  share,  and  that  a  share  was  not  transmissible  to  represent- 
atives {i.e.,  of  an  object  who  died  before  distribution)] .  He  also  thought 
that  the  executors  had  a  discretionary  power  of  distribution,  and  need 
not  include  all  the  testator's  poor  relations,  [and  that  poor  relations 
bej'ond  the  statute  might  be  admitted] . 

Tj       ,  This  case  is  clearly  distinguishable  from  a  simple  gift  to 

Mahon  v.  poor  relations  ;  for  the  additional  words  denoted  that  charity 
Savage.  ^^g  ^j^g  main  object  of  the  testator. 

The  question,  however,  which  more  than  any  other  has  been  the  sub- 
At  what  ject  of  controversj'  in  gifts  to  next  of  kin  and  relations  refers 
period  the  to  the  period  at  which  the  objects  are  to  be  ascer- 

aretobe  *129  tained ;  *in  other  words,  whether  the  person  or 
ascertained.  persons  who  happen  to  answer  the  description  at  the 

testator's  death,  or  those  to  whom  it  applies  at  a  future  period,  are  in- 
tended.^   "Where  a  devise  or  bequest  is  simply  to  the  testator's  own 

devise  of  real  estate  to  trustees  "  in  trust  to  pa)'  the  rents  to  such  of  my  poor  relations  as  my 
trustees  shall  think  most  deserving"  was  a  charitable  trust,  and  therefore  void  as  a  gift  of 
an  interest  in  land. 

(k)  L.  R.  16  Eq.  581;  but  as  to  the  meaning  of  "poor"  in  charity  cases  see  Att.-Gen.  v. 
Duke  of  Northumberland,  7  Ch.  D.  745. 

(0  1  Sch.  &  Lef.  111. 

1  Primd  facie  the  next  of  kin  at  the  death  Harrison,  28  Beav.  21 ;  Pinder  v.  Pinder, 
of  the  testator  are  meant ;  and  the  indication  ib.  44  (presumption  overcome  Ijy  limitation 
should  be  clear  to  overcome  the  presumption,  to  next  of  kin  of  wife  after  death  of  surviving 
Moss'm.  Dunlop,  Johns.  490;  Wharton  v.  husband  and  failure  of  children):  Chalmers 
Barker,  4  Kay  &  J.  483  (where  the  presump-  i:  North,  28  Beav.  175;  Downes  v.  Bullock,  2I> 
tion  was  overcome  by  the  words  "  snail  then  ,  Beav.  54;  S.  C.  9  H.  L.  Cas.  1;  Lees  v.  Mas- 
be  considered");  Long  v.  Blackall,  3  Ves.  '  sey,  3  De  G.  F.  &  .1. 113;  Martin  v.  Holgate, 
486    (presumption   overcome);    Harrison   v.  L.' K.  1  H.  L.  175 ;  Heasemau  «.  Pearse,  L.  K. 
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next  of  kin,  it  necessarily  applies  to  those  who  sustain  the  chai-acter  at 
his  death.  It  is  equallj-  clear  that  where  a  testator  gives  real  or  per- 
sonal estate  to  A.  (a  stranger)  during  Ms  life,  or  for  any  other  limited 
interest,  and  afterwards  to  his  own  next  of  kin,  those  who  stand  in  that 
relation  at  the  death  of  the  testator  will  be  entitled,  whether  living  or 
not  at  the  period  of  distribution  (m)  ;  there  being  nothing  in  the  mere 
circumstance  of  the  gift  to  the  next  of  kin  being  preceded  by  a  life  or 
other  limited  interest  to  vary  the  construction  ;  the  result  in  fact  being 
the  same  as  if  the  gift  had  been  "  to  my  next  of  kin,  subject  to  a  life-in- 
terest in  A."  The  death  of  A.  is  the  period,  not  when  the  objects  are 
to  be  ascertained,  but  when  the  gift  takes  effect  in  possession.' 

Where  the  gift  is  to  "  next  of  kin  "  of  a  person,  then  actually  dead, 
or  who  happens  to  die  before  the  testator,  the  entire  prop-  „    ^  ^j  j^. 
erty  (at  least,  if  there  be  no  words  severing  the  joint  ten-  of  deceased 
ancy),  vests  in  such  of  the  objects  as  survive  the  testator  (k).  P"''*""' 
[But  where  (o)  a  testator  directed  a  sum  of  money  to  be  "  divided  be- 
tween and  amongst  the  relations  of  his  late  wife  in  such  manner,  shares, 
and  proportions  as  would  have  been  the  case  if  she  had  died  possessed 
of  the  said  sum  a  spinster  and  intestate  ;  "  the  wife  had  left  sixteen 
nephews  and  nieces,  her  statutoiy  next  of  kin,  five  of  whom  died  before 
the  testator ;  and  it  was  argued  that  this  was  a  gift  to  a  class,  and  that 
the  whole  vested  in  those  who  survived  the  testator.     Sir  R.  Kinders- 
ley,  V.-C,  agreed  that  it  would  have  been  so,  if  the  gift  had  been 
simply  to  the  wife's  relations  {p)  ;  but  there  was  also  a  direction  that 
they  were  to  take  in  the  manner,  shares,  and  proportions  prescribed  by 
the  statute  :  this  they  could  onlj^  do  bj'  reading  the  will  as  a  gift  to  all 
the  relations  of  the  wife  living  at  her  death  as  tenants  in  com- 
mon;  for  if  the  survivors  took  the  whole  they  *  would  take  in     *130 
different   shares    from   those   prescribed    by  the   statute.     The 
shares  of  those  who  died  before  the  testator  therefore  lapsed. 

It  will  be  remembered,  however,  that  i^n  Bullock  v.  Downes  the  exclu- 
sion of  the  widow  was  held  not  to  prevent  the  statute  from  governing 
the  distribution  of  the  whole  fund  among  the  others,  as  if  the}-  had  been 
the  only  persons  who  would  have  been  entitled  in  case  of  intestacy. 

(m)  Harrington  v.  Harte,  1  Cox,  131.  See  also  3  B.  C.  C.  234;  4  B.  0.  C.  207;  3  East, 
278.     [Taml.  346 ;  4  Jur.  N.  S.  407.] 

(re)  Vaux  0.  Henderson,  1  J.  &  W.  388,  n.  .  There  being  no  words  of  severance,  the  ques- 
tion, whether  it  was  a  gift  to  such  of  the  next  of  kin  as  survived  tile  testator,  did  not  arise,  as 
they  were  entitled  quacunque  via;  [see, i however,  post,  p.  130,  n.  (q).  See  further  Philps  ». 
Evans,  4  De  G.  &  S.  188 ;  where,  however,  the  only  questiop  was  between  the  next  of  kin  at 
the  testator's  death  and  those  at  the  death  of  the  tenant  for  life.  And  see  Wharton  v.  Barker, 
4  K.  &  J.  502. 

(«)  Ham's  Trust,  2  Sim.  N.  S.  106. 

(ji)  See  Lee  v.  'Pain,  4  Hare,  250,  and  other  cases  cited  post,  Ch.  XXX.  ».  2. 

7  Ch.  660  ("then  living");   In  re  Ridge's      v.  Ludington,  104  Mass.  193  ("then  living," 
Trusts,  ib.  665;  Penny  ».  Clarke,  1  De  G.  F.       importing  contingencv). 
&  J.  425;  Dover V.  Torr,  128  Mass.  38  ("then  1  Jones  v.  Oliver,'3  Ired.  Eq.  369;  Whar- 

entitled"  as  heirs  of  the  testator);  Thompson      ton  v.  Barker,  4  Kav  &  J.  483;  Rayner  v. 

Mowbray,  3  Brown,  Ch.  234. 
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And  in  Re  Philps'  will  (§■) ,  wliere  the  gift  was  to  the  testator's  children 
living  at  the  death  of  his  wife,  "  or  their  heirs"  (which  is  a  gift  to  the 
persons  entitled  under  the  statute  in  the  statutory  proportions  (r) ) ,  it 
was  held  by  Sir  J.  Eomilly,  M.  R.,  that  the  next  of  kin  of  children  who 
were,  dead  at  the  date  of  the  will  must  be  ascertained,  not  at  the  death 
of  the  children,  but  at  the  death  of  the  testator,  because  the  will  did  not 
take  effect  until  then.] 

If  the  gift  be  to  the  next  of  kin  or  relations  of  a  person  who  outlives 
— ofuerson  ^^^  testator,  of  course  the  description  cannot  appl}'  to  any 
who  survives  individual  or  individuals  at  his  (the  testator's)  decease,  or  at 
testator.  ^^^^  other  period  during  the  life  of  the  person  whose  next  of 

kin  are  the  objects  of  gift  (s).  The  vesting  must  await  his  death,  and 
will  applj'  to  those  who  first  answer  the  description,  without  regard  to 
the  fact  whether  by  the  terms  of  the  will  the  distribution  is  to  take  place 
then  or  at  a  subsequent  period  (t) . 

The  rule  of  Construction  which  makes  the  death  of  the  testator  the 
period  of  ascertaining  the  next  of  kin  is  adhered  to  notwithstanding  the 
terms  of  the  will  confine  the  gift  to  [such  of  the]  next  of  kin  [as  shall 
be]  living  at  the  period  of  distribution ;  for  this  merely  adds  another 
ingredient  to  the  qualification  of  the  objects,  and  makes  no  farther 
change  in  the  construction.  Indeed,  it  rather  affords  an  argument  the 
Next  of  kin  Other  way.  Thus,  where  (u)  a  testator  directed  personal  es- 
future^'^  tate,  and  the  produce  of  real  estate,  t&be  laid  out  for  accu- 
period.  mulation  for  ten  years,   and  then  a  certain   part  thereof 

divided  among  such  of  the  testator's  next  of  kin  and  personal 
*131  representatives  as  should  be  *then  living,  Lord  Thurlow  held,  that 
the  next  of  kin  at  the  testator's  death,  surviving  the  specijied 
period,  were  entitled  ;  for  it  was  plain  that  the  testator  meant  some  class  of 
persons,  of  whom  it  was  doubtful  whether  they  would  live  ten  years. 

The  same  construction  prevails,  though  the  tenant  for  life,  at  whose 

death  the  distribution  is  to  be  made,  is  himself  one  of  the 

Fo^-MeXmt  next  of  kin.     As  where  (x)  a  testator  bequeathed  5,000/.  in 

self  oneof  the  trust  for  hls  daughter  for  life,  and  after  her  decease  for  her 

children  living  at  her  decease,  in  such  shares  as  she  should 

(?)  L.  R.  7  Eq.  151.  The  gift  in  Vaux  v.  Henderson  also  was  to  "  heirs  " ;  but  the  effect 
of  a  reference  to  the  statute  had  not  then  been  decided.  Neither  that  case  nor  Hani's  Trust 
was  cited  in  Re  Philps'  Will.  {»■)  Ante,  pp.  79,  121.] 

(s)  Danvers  v.  Earl  of  Clarendon,  1  Vern.  35. 

(0  Cruwys  t'.  Colman,  9  Ves.  319;  [Smith  v.  Palmer,  7  Hare,  225;  Gundrv  i'.  Pinniger, 
14  Beav.  94,  1  D.  M.  &  G.  502;  Walker  u.  Marquis  of  Camden,  16  Sim.  329.  As  to  Booth  f. 
Vicars,  1  Coll.  6,  and  Godkin  ».  Murphy,  2  Y.  ic  C.  C.  C.  351,  see  1  D.  M.  &  G.  504,  8  Hare, 
307.] 

(u)  S]iink  V.  Lewis,  3  B.  C.  C.  355.     [Bishop  v.  Cappel,  1  De  G.  &  S.  411.    The  contrary 
construction  appears  to  have  been  assumed  in  Destouches  v.  Walker,  2  Ed.  261,  where,  how-  ■ 
ever,  the  gift  was  to  such  of  testatrix's  relations,  &c.  — as  to  which  vide  infra,  p.  134.  n.  (<;).] 

(a:)  Holloway  ».  Holloway,  6  Ves.  399.  [Harringtort  v.  Harte,  1  Cox,  131;  Masters  v. 
Hooper,  4  B.  C'  C.  2U7 ;  Doe  d.  Garner  i).  Lawson,  3  East,  278;  Lasbury  b.  Newport,  9  Beav. 
376;  Jenkins  v.  Gower,  2  Coll.  537;  Wilkinson  v.  Garrett,  ib.  643;  Wilson  «.  Pilkington, 
11  Jur.  537  (settlement);  Holloway  «.  Radcliffe,  23  Beav.  163;  Starr  ».  Newberry,  ib.  436; 
Be  Greenwood's  Will,  31  L.  J.  Ch.  119,  the  report  of  which  3  Gif.  390  is  wrong,  see  R.  L.,  A. 
,  1861,  fo.  2402.] 
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appoint;  and  in  case  she  should  leave  no  child,  then  as  to  1,000Z.,  part 
thereof,  in  trust  for  the  executors,  administrators,  and  assigns  of  the 
daughter;  and  as  to  4,000^,  the  remainder,  in  trust  for  tlie  person  or 
persons  who  should  be  his  heir  or  heirs  at  law.  The  daughter  died  with- 
out leaving  children.  She  and  two  other  daughters  were  the  testator's 
heirs  at  law.  vSir  R.  P.  Arden,  M.  E.,  held  the  heirs  at  the  time  of  the 
testator's  death  to  be  entitled,  from  the  absence  of  expression  showing 
that  these  words  were  necessarilj-  confined  to  another  period,  which,  he 
said,  required  something  verj*  special.  He  thought  the  word  "heirs" 
was  to  be  construed  as  next  of  kin,  but  this  it  was  unnecessary  to 
determine,  the  daughters  being  entitled  quacunque  via. 

[So  far  the  law  has  long  been  clearly  settled.     But  notwithstand- 
ing  the  generalit}'  of  the  principle  asserted  by  Sir  E.  P.  Effect  where 
Arden,  it  was  made  a  question  whether,  if  the  person  taking  i|^(|'\g'^s„i^'^ 
the  life-interest  was  the  sole  next  of  liin  at  the  death  of  tlie  next  of  kin. 
testator,  an  intention  was  not  ipso  facto  shown  that  the  gift  should 
vest  in  the  person  answering  the  description  at  tlie  death  of  the  tenant 
for  life.     And  several  authorities  are  to  be  found  favoring  this  d.istinc- 
tion,  of  which  one  of  ttie  first  in  time  and  importance  was]  Jones  v. 
Colbeck  (y),-"  where  a  testator  devised  the  residue  of  his  estate  to  the 
children  of  his  daughter  M.,  arid  until  she  should  have  children,  or  if 
she  should  survive  them,  then  to  the  separate  use  of  M.  during  her  life  ; 
and  after  the  decease  of  his  said  daughter  atid  her  children,  in  case  they 
should  all  die  under  twentj^-one,  that  the  residuum  should  go  and 
be  *  distributed  among  his  relations  in  a  due  course  of  adminis-     *132 
trationi     The  daughter  was  the  only  next  of  kin  at  tlie  testator's 
death.     Sir  W.  Grant,  M.  E.,  thought  it  was  clear  that  the  testator  in- 
tended to  speak  of  relations  not  at  the  time  of  his  own  death,  but  at  that 
of  his  daughter  or  her  issue  inider  twenty-one.     He  deemed  it  impossi- 
ble that  the  testator  could  mean  that  the  relations  who  were  to  take  in 
that  event  were  the  daughter  herself,  who  the  testator  evidently  thought 
would  survive  him,  [and  to  whom  the  expression  "my  relations"  was 
in  the  opinion  of  the  M.  R.  quite  inappropriate.] 

Again,  in  Briden  ?•.  Hewlett  (2),^  where  a  testator  bequeathed  all  his 
personaltj-  in  trust  for  his  mother  for  life,  and  after  her  de-  Effect  where 
cease,  unto  such  persons  as  she  by  will  should  appoint;  and  p™i:  legatee 
in  case  his  mother  should  die  without  a  will,  then  to  such  sole  next  of 
person  or  persons  as  would  be  entitled  to  the  same  by  virtue  of        ' 
the  Statute  of  Distributions.     The  mother  was  the  testator's  sole  next  of 
kin  at  his  death ;  and  Sir  J.  Leach,  M.  E. ,  held  that  she  was  not  en- 

(;/)  8  Ves.  38.  ["  That  case  has  the  singular  property  of  heing  often  cited  a^  an  authority, 
always  considered  as  open  to  observation,  and  never  followed,"  per  Stuart,  V.-C,  1  Sm.  & 
Gif.  J22.] 

(2)  2  My.  &  K.  90.    But  see  Harvey  v.  Harvey,  3  Jur.  849,  post. 

1  See  Lee  v.  Lee,  ]    Dru.  &  S.  85,  92;  2  See  Wharton  ».  Barker,  4  Kay  &  J.  483, 

Ware  1).  Rowland,  2  Phill.  CIi.  (Eng.)  635.  488. 
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titled  absolutelj-  in  this  character,  anrl  that  the  property  devolved  to 
the  testator's  next  of  kin  at  the  time  of  the  decease  of  the  mother.  ' '  It 
is  impossible,"  said  his  Honor,  "  to  contend  that  this  testator  meant  to 
give  the  property  in  question  absolutelj'  and  entirely  to  his  mother,  be- 
cause he  gives  it  to  her  for  life,  with  a  power  of  appointrtient.  In  case 
of  her  death  without  a  will,  the  testator  gives  his  propertj'  to  such 
person  or  persons  as  would  be  entitled  to  it  by  virtue  of  the  Statute 
of  Distributions.  Entitled  at  what  time  ?  The  word  '  would '  im- 
ports that  the  testator  intended  his  next  of  kin  at  the  death  Of  his 
mother. '- 

So  where  property  was  given  to  a  testator's  next  of  kin  in  defeasance 
Bequest  in  of  a  prior  gift  in  favor  of  persons,  whp,  if  thej'  survi\'ed  him, 
a'prioTfiift  to  would  be  his  next  of  kin  at  his  death,  the  gift  was  considered 
the  persons  as  pointing  to  next  of  kin  at  a  future  period.  As  where  (a) 
siimp^th-e'"^^'  a  testator  bequeathed  the  residue  of  his  personal  estate,  upon 
next  of  kin.  trust  (among  other  things)  to  raise  the  sum  of  200Z. ,  and  pay 
the  same  to  his  son  J.,  and  he  gave  the  interest  of  the  residue  of  the 
personalty  to  his  (testator's)  widow  for  life ;  and,  after,  her  decease, 
one  moietj'  to  his  son  C,  and  the  other  moietj'  to  J.  By  a  codicil  he 
declared,  that  in  case  his  son  C.  should  die  in  the  lifetime  of  the  testa- 
tor's widow,  and  his  son  J.  should  be  living,  he  gave  to  J.  the  share  of 

C.  ;  but,  in  case  C.  and  J.  should  both  die  in  the  lifetime  of  the 
*133     testator's  wife,  he  directed  *  that,  after  her  decease,  the  whole  of 

the  residue  of  his  personal  estate,  after  securing  a  certain  an- 
nuitj',  should  go  to  and  be  divided  among  all  and  every  his  {the  testator's) 
next  of  kin  in  equal  shojres.  C.  and  J.  survived  the  testator,  and  died 
in  the  lifetime  of  the  widow.  Sir  W.  Grant,  M.  R.,  held  that,  as  the 
testator  had  given  by  express  bequest  to  his  sons,  who  were  his  next  of 
kin  living  at  his  death,  he  must,  when  he  used  the  term  "  next  of  kin," 
have  meant  his  next  of  kin  at  some  other  period  than  at  his  decease, 
and,  therefore,  that  the  next  of  kin  at  the  death  of  the  widow,  and  not  at 
T,       ,  the  death  of  the  testator,  were  entitled.     It  is  to  be  observed, 

Jlemark  on  ■  '  ' 

Miller  v.  however,  that  the  sons,  even  if  thej'  survived  the  testator, 
Eaton.  YiQYQ  not  necessarily  his  sole  next  of  kin  at  his  death,  as  he 

might  have  had  other  children.' 

And  the  circumstance,  that  the  prior  legatee,  whose  interest,  on  his 
Effect  where  death  without  issue,  or  other  such  contingency,  is  divested 
wafom7of"  ^"  favor  of  the  ulterior  gift  to  the  testator's  next  of  kin,  was 
next  of  kin.  one  of  such  next  of  liin  at  the  time  of  his  (the  testator's) 
death,  has  been  deemed  a  [strong]  ground  for  construing  the  words 
to  import  next  of  kin  at  the  happening  of  the  contingency. 

Thus,  in  Butler  v.  Bushnell  (J),^  where  a  testator  bequeathed  certain ' 

(a)  Miller  »  Eaton,  Coop.  272.  •  (S)  3  My.  &  K.  232. 

1  Sec  Lee  1'.  Lee,  1  Dr'u.  &  S.  85,  92. 

2  See  Wiiarton  v.  Bai-ker,  4  Kay  &  J.  483,  488. 
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shares  in  his  residuary  estate  to  Ms  daughters,  and  directed  that  their 
respective  shares  should  be  held  in  trust  for  their  separate  use  for  their 
lives,  and  after  their  respective  deceases,  for  their  children  ;  and  in  case 
there  should  be  no  child  or  children  of  his  daughters  respectively  who 
should  attain  twentj'-one  or  marry,  then  in  trust  fm-  such  person  or  per- 
sons who  should  happen  to  be  Ms  (the  testator's)  next  of  kin  according  to  the 
Statute  of  Distributions.  One  of  the  daughters,  who  survived  the  testa- 
tor, died  without  issue  ;  and  Sir  J.  Leach,  M.  R.,  decided  that  her  share 
devolved  to  the  testator's  next  of  kin  at  the  decease  of  the  daughter, 
and  not  to  the  next  of  kin  at  his  own  death,  on  the  ground  of  the  im- 
probability that  the  testator  should  mean  to  include,  as  one  of  his  next 
of  kin,  the  person  upon  whose  death,  without  issue,  he  had  expressly 
directed  that  the  property  should  go  over,  [and  of  the  prospective  na- 
ture of  the  words,  "  who  should  happen  to  be." 

In  none  of  the  cases,  indeed,  except  Miller  v.  Eaton,  was  the  fact  of 
the  prior  legatee  being  the  sole  next  of  kin  at  the  testator's  death  the 
only  ground  relied  upon.  In  Jones  v.  Colbeck,  the  M.  E. 
remarked  on  the  inapplicability  of  the  term  "my  ^  turprecedbg 
*  relations  "(c)  to  an  only  daughter;  and  in  Briden  *134  cases. 
V.  Hewlett  Sir  J.  Leach  laid  much  stress  on  the  words 
"  would  be,"  as  importing  a  future  contingencj'  upon  which  the  next  of 
kin  were  to  be  ascertained.  In  Butler  v.  Bushnell  too,  which,  from  his 
own  point  of  view,  is  a  weaker  case  than  the  others  (since  the  tenant 
for  life  was  only  one  of  the  next  of  kin),  he  laid  similar  stress  on  the 
words  "  should  happen  to  be."  But  the  effect  given  to  those  additional 
grounds  of  argument  is  scarcely  to  be  reconciled  with  the  principle 
which  majr  be  considered  to  be  now  established,  that,  as  infinite  varia- 
tions may  take  place  in  the  expectant  next  of  kin,  either  b}^  deaths,  or 
births,  or  both,  in  the  interval  between  the  making  of  the  will  and  the 
death  of  the  testator,  it  is  not  to  be  assumed,  in  the  absence  of  a  clear 
context,  that  the  testator  lost  sight  of  the  probabilitj'  of  such  variation  ; 
and  without  that  assumption  the  testator's  supposed  intention  in  favor 
of  or  against  particular  persons  as  his  next  of  kin  can  possess  little  or 
no  weight.  The  argument  drawn  from  the  inapplicability-  of  the  de- 
scription used  to  the  person  eventually  answering  to  it  thus  falls  to  the 
ground  ;  since  the  testator  may  have  chosen  to  give  to  that  person]  by 
a  description  which,  if  he  died  in  his  Hfetime,  would  carry  his  bounty 
to  other  objects.  [Again,  words  which  are  expressive  of  futuritj'  with- 
out pointing  to  anj'  definite  period  are  satisfied  when  referred  to  the 
time  of  the'  testator's  death ;  and,  being  themselves  ambiguous,  ought 
not  to  be  allowed  to  control  the  known  legal  meaning  of  such  words  as 
"  next  of  kin."     At  the  present  daj^  it  is  not  probable  that  such  deci- 

[(c)  It  was  held  by  Komill.v,  M.  R.,  in  Tiffin  v.  Longman.  15  Beav.  275,  ante,  p.  122,  that 
"relations"  liad  notsuch  necessary  reference  to  the  tniie  of  the  deatli  of  the  2>^'oposi(us  as 
"next  of  kin:"  and  the  like  of  "legal  personal  representatives"  in  HoUoway  v.  Kadcliffe, 
23  Beav.  163. 
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sions  would  be  made  as  those  in  Briden  v.  Hewlett  and  Butler  v.  Bush- 
nell(rf). 

One  of  the  earliest  cases  in  which  these  principles  were  practically 
Tenant  for  '  enforced  was]  Pearce  v.  Vincent  (e),  where  a  testator  devised 
next  o  "if in"'  lands  to  Ms  cousin,  T.  Pearce,  for  life,  and,  after  his  de- 
held  not  suf-  cease,  to  such  of  the  testator's  relations  of  the  name  of 
elude  him  Pearce  (being  a  male)  as  his  cousin  T.  Pearce  should  by 
fiom  a  devise  (jged  appoint,  and,  in  default  of  appointment,  to  such  of  the 
kin."  testator's  relations  of  the  name  of  Pearce  (being  a  male)  as 

T.  Pearce  should  adopt,  if  he  should  be  living  at  the  time  of  the 
*135     decease  of  *  T.  Pearce  ;  and,  in  case  T.  Pearce  should  not  have 

adopted  any.  such  male  relation  of  the  testator,  or,  in  case  he 
should  have  done  so,  and  there  should  not  be  any  such  male  relation 
living  at  the  decease  of  T.  Pearce,  then  the  testator  devised  the  prop- 
erty' to  the  next  or  nearest  relation  or  nearest  of  kin  of  himself  of  the  name 
of  Pearce  (being  a  male),  or  the  elder  of  such  male  relations,  in  case  there 
should  be  more  than  one  of  equal  degree,  who  should  be  living  at  the  tes- 
tator's decease,  his  heirs,  executors,  administrators,  and  assigns,  forever. 
The  will  also  contained  a  power  to  T.  Pearce  to  lease  for  an}'  term  not 
exceeding  seven  years.  T.  Pearce,  the  tenant  for  life,  died  without 
issue,  and  without  having  executed  the  powers  of  appointment  or  adop- 
tion given  by  the  will.  The  nearest  of  kin  of  the  testator  living  at  the 
time  of  his  decease  (which  occurred  in  1814)  were  —  first,  his  cousin  T. 
Pearce  (the  devisee  for  life)  aged  sixty-seven  ;  secondly,  his  cousin 
Richard  Pearce,  the  son  of  another  uncle,  and  who  was  a'ged  sixty-six  ; 
and,  thirdh',  "William  Pearce,  a  j'ounger  brother  of  Richard.  The  tes- 
tator had  a  brother  named  Zachary,  who,  if  living  at  his  death,  would 
have  begn  his  nearest  of  kin  ;  but  it  appeared  that  he  went  to  sea,  and 
had  not  been  heard  of  since  1795.  The  question  was,  what  estate,  as- 
suming Zachary  to  have  died  without  issue  in  the  lifetime  of  the  testa- 
tor, Thomas  or  Richard  took  under  the  ultimate  limitation  ?  On  a  case 
from  Chancery  the  Court  of  Exchequer  certified  that  Thomas  took  an 
estate  in  fee  in  the  real  estate,  and  the  absolute  interest  in  the  person- 
altj'.  Sir  J.  Leach,  M.  R.,  being  dissatisfied  with  this,  sent  a  case  to 
C.  P.,  the  judges  of  which  were  of  the  same  opinion  ;  and  these  certifi- 
cates, after. some  argument,  were  confirmed  by  Lord  Langdale  (who  had 
in  the  meantime  succeeded  Sir  J.  Leach  at  the  Rolls),  and  whose  judg- 
ment contains  a  very  clear  statement  of  the  principle  of  the  decision. 
He  said :  "  The  question  is,  whether  Thomas  Pearce,  being  devisee  for 
life,  and  filling  the  character  of  the  person  to  whom  the  testator  ha.s 
given  his  estates  in  certain  events,  is,  because  he  is  tenant  for  life,  to 
be  excluded  from  taking  under  the  description  in  the  ultimate  limita- 
tion, which  he  afterwards  filled?    It  is  tolerably  clear,  that  a  vested 

(rf)  See  Hollowav  »•  HoUowav,  5  Ves.  399 ;  Doe  d.  Garner  v.  Lawson,  3  Kast,  278;  Stert  ». 
Platel,  5  Bill!?.  N.  C.  434;  Re  Greenwood's  Will,  31  I,.  J.  Ch.  119.] 

(e)  1  Or.  &  M.  598,  2  My.  k  K.  800,  2  Seott,  347,  2  Bing.  N.  C.  328,  2  Kee.  230. 
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interest  was  given  to  the  person  who  should,  at  the  time  of  the  testa- 
tor's death,  answer  the  description  in  the  ultimate  limitation,  which 
vested  interest  might  have  been  divested  by  the  appointment  of  Thomas 
Pearce,  or  by  his  adoption  of  a  male  relation  of  the  name  of  Pearce,  but 
was,  in  default  of  such  appointment  or  direction,  to  take  effect. 
If  *  it  should  so  happen  that  Thomas  Pearce,  the  devisee  for  life,  *136 
should  also  at  the  death  of  the  testator  answer  the  ^description  of  ' 
the  person  who  is  to  take  under  the  ultimate  limitation,  ought  he,  be- 
cause he  fills  the  two  characters,  to  be  excluded  from  taking  under  that 
limitation?  It  is  argued  that  he  ought,  because  the  gift  to  Thomas 
Pearce  for  life  and  the  restrictions  put  upon  him  in  his  character  of  ten- 
ant for  life  are  wholly  inconsistent  with  an  intention  on  the  part  of  the 
testator  to  give  him  the  absolute  power  over  the  estate.  But  the  testa- 
tor could  not  have  had  in  his  view  and  knowledge  that  the  ultimate 
gift,  which  is  limited  to  a  person  unascertained  at  the  date  of  his  will, 
would  go  to  Thomas  Pearce.  The  argument  derived  from  intention 
does  not  apply  to  this  case ;  and  I  am  of  opinion  that  upon  the  true 
construction  of  the  will,  Thomas  Pearce  took  under  the  ultimate  limita- 
tion, not  because  he  was  the  individual  person  intended  by  the  testator 
to  take,  but  because  he  answers  the  descripiion  of  the  person  to  whom 
the  estates  are  ultimately  given." 

[That  bequests  of  personalty  are  subject  to  the  same  rule  of  con- 
struction is  also  clearly  decided.  Thus  in  Urquhart  v.  Samecon- 
Urquhart  (/),  where  a  testator  bequeathed  his  personal  struction 
estate  to  his  daughter  if  she  survived  her  mother  and  had  to' bequest  of 
issue,  but  if  she  died  before  her  mother,  then  on  the  wife's  personalty. 
death  one  moiety  to  belong  to  his  own  nearest  of  kin,  and  the  other 
moiety  to  his  wife's  nearest  of  kin ;  at  the  date  of  the  will  and  of  the 
testator's  death  the  daughter  was  his  sole  next  of  kin,  she  never  had 
issue,  and  died  before  the  wife,  and  her  representative  was  held  entitled 
under  the  ultimate  bequest  of  the  first  moietj-.  The  V.-C.  said  :  "  The 
rule  is  that  the  persons  who  are  designated  bj''  any  description,  must  be 
the  persons  who  answer  that  description  according  to  the  legal  sense  of 
those  words,  unless  on  the  face  of  the  instrument  j'ou  find  that  the  testa- 
_tor  himself  has  put  a  construction  on  those  words,  and  shown  that  he 
does  not  mean  to  use  them  in  their  natural  ordinary  and  legal  sense  :  " 
and  he  thought  there  was  nothing  to  control  that  sense  except  the  mere 
surmise  arising  out  of  the  previous  bequest  to  the  daughter. 

So,  in  Seifferth  v.  Badham  (g) ,  where  a  testator  gave  personal  prop- 
erty in  trust,  after  the  decease  of  his  wife,  for  his  children  (who  were 
then  and  at  his  death  his  Sole  next  of  kin),  but  if  they  should  die 
without  leaving  issue,  to  assign  the  property  "unto  and  equally 
between  his  next  of  kin  according  to  the  *  statute,"  it  was  held  *137 
by  Lord  Langdale,  M.  E.,  that  the  children  were  entitled  under 
the  ultimate  gift. 

[(/)  13  Sim.  613.  (g)  9  Beav.  370. 
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Again,  in  Nicholson  v.  Wilson  (^),  where  the  bequest  was  in  trust  for 
the  testator's  daughter  A.  for  life,  remainder  to  such  of  his  children 
B.,  C,  and  D.  as  should  be  living  at  the  death  of  A.,  and  if  only  one 
then  living,  to  that  one ;  but  if  all  his  children  were  then  dead,  then  to 
his  personal  representatives :  it  was  contended  that  as  ' '  then "  was 
here  deafly  used  as  an  adverb  of  time,  the  representatives  must  be  such 
as  answered  the  description  when  the  specified  contingenoj^  happened  ; 
but  Sir  L.  Shadwell,  V.-C.,  thought  the  argument  was  founded  entirely 
upon  conjecture,  and  that  conjecture  did  not  authorize  the  court  to 
depart  from  the  plain  meaning  of  the  words  which  were  found  in  tlxe 
will,  and  which  meant  next  of  kin  at  the  testator's  death. 

These  and  other  similar  cases  (i)  have  settled  the  law  on  this  much 
disputed  point. 

In  all  the  foregoing  cases  the  bequests  were  to  the  testator's  own  next 
Where  the  of  kin.  A  similar  rule  prevails  where  the  gift  is  to  the 
fh^'^^  't  'f  ^^^^  of  '^i"  "^f  ^  third  person  preceded  by  an  express  devise 
kin  of  a  third  to  the  individual  who  is  such  person's  expectant  next  of 
persoa.  ^[^      Thus,  in  Stert  v.  Platel  (k) ,  where  lands  were  devised 

to  R.  H.  for  life,  remainder  to  his  sons  successively  in  tail,  remainder  to 
A.  D.  H.  for  life,  remainder  to  his  sons  in  like  manner,  remainder 
to  "  such  person  bearing  the  name  of  H.  as  shall  be  the  male  relation 
nearest  in  blood  to  R.  H."  (l)  :  it  was  held  by  the  court  of  C.  P.,  that 
A.  D.  H.  being  the  nearest  relation  of  R.  H.  at  the  time  of  the  testa- 
tor's death,  had  an  immediatelj'  vested  remainder  under  the  ultimate  lim- 
itation in  the  will.  It  will  be  observed  that  the  same  individual  being 
the  nearest  relation  of  R.  H.  at  his  death  and  at  the  death  of  the  testa- 
tor, no  person  was  concerned  to  raise  the  question  at  which  of  those  two 
periods  the' remainder  should  be  held  to  vest  (m). 

It  remains  to  consider  those  cases  in  which,  independently  of  the 

circumstance  that  the  gift  to  next  of  kin  is  preceded  by  a  gift 

pressions'  to  the  individual  who  happens  to  answer  that  descrip- 

authorizea      «i38     tion  at  the  *  death  of  the  testator  or  other  ancestor, 

departure 

from  the  the  context  has  been  held  to  show  an  intention  to 

™''''  refer  to   some  other  persons   than   those  who    answer  the 

description  at  that  time.  Bird  v.  Wood  (w)  is  generally  cited  on  this 
point,  but  it  appears  to  be  an  instance  rather  of  the  exclusion  by  force 
of  the  context  of  the  true  next  of  kin  in  favor  of  more  remote  relations 
than  of  the  postponement  of  the  period  at  which  the  legatees  should  be 

(h)  14  Sim.  549. 

(!)  Ware  «.  Rowland,  15  Sim.  587,  2  Phill.  635 ;  Baiter  v.  Gibson,  12  Beav.  101;  Murphy 
1).  Bonegan,  3  Jo.  &  Lat.  534;  Bird  v.  Lucliie,  8  Hare,  301;  Jenninss  v.  Newman,  10  Sim. 
219;  Re  Barber's  Will,  1  Sm.  &  Gif.  118;  Gorbell  v.  Davison,  18  Beav.  .556;  Markham  v. 
Ivatt,  20  Beav.  579;  Harrison  v.  Harrison,  28  Beav.  21;  Re  Lang's  Will,  9  W.  R.  589;  Morti- 
more  v.  Mortimore,  4  App.  Ca.  448.  And  in  the  case  of  settlemoiits.  E'mslev  v.  Young,  2  My. 
&  K.  82,  780;  Smith  v.  Smith,  12  Sim.  317;  Allen  v.  Thorp,  7  Beav.  72.     " 

(jfc)  6  Bing.  N.  C.  434. 

(l)  These  terms  were  considered  equivalent  to  a  bequest  to  next  of  kin.'  See  per  Bosan- 
quet,  J.,  5  Bing.  N.  C.  441.  (m)  Ante,  p.  130. 

(n)  2  S.  &  St.  400,  corrected  2  My.  &  K  86,  89. 
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ascertained.  The  bequest  was  to  the  testatrix's  daughter  for  life,  and 
after  her  death,  as  slie  should  appoint,  and  in  default  of  appointment,  to 
her  (the  testatrix's)  next  of  kin,  to  be  considered  as  a  vested  interest  from  the 
testatrix's  death,  except  as  to  anj'  child  afterwards  born  of  her  daughter. 
The  daughter  having  died  childless  and  without  making  an}'  appoint- 
ment. Sir  J.  Leach,  V.-C,  held  that  by  the  exception  the  testatrix  had 
shown  what  class  she  meant  to  designate  as  her  next  of  kin,  namely, 
her  grandchildren  ;  and  they  were  to  take  vested  interests  at  her  (the  testa- 
trix's) death:  the  daughter  was  therefore  excluded  (o). 

But  the  mere  exception  from  a  gift  to  the  next  of  kin  of  persons  who 
if  the  tenant  for  life  were  out  of  the  way  would,  as  matters  stand  at  the 
date  of  the  will,  be  included  among  the  next  of  kin,  is  not  sufficient 
reason  for  departing  from  the  general  rule  :  for  this  would  be  to  assume 
that  the  testator  expected  the  state  of  his  family  to  remain  the  same  at 
his  death  as  at  the  date  of  the  will,  an  assumption  which  we  have 
already  seen  ought  not  to  be  made.  It  may  very  well  be  that  the 
testator  introduced  the  exception  with  this  view,  tiaat  if  the  tenant  for 
life  should  die  in  his  lifetime  and  his  next  of  kin  should  consist  of-  the 
class  to  which  the  excepted  persons  belonged,  those  persons  should  be 
excluded  from  the  bequest,  and  if  the  matter  is  thus  left  in  doubt  the 
general  rule  prevails  (j»). 

In  Cooper  v.  Denison  {q) ,  where  a  residue  was  bequeathed  in  trust,  in 
case  the  testator's  daughter  survived  her  mother,  for  her  at  her  mother's 
death  ;  and  in  case  the  mother  survived  the  daughter  (which  event  hap- 
pened) then  in  trust  for  the  mother  for  life,  and  at  her  decease,  a  third 
part  to  be  paid  and  applied  according  to  her  will,  and  the  other 
two  thirds  to  his  other  the  *  next  of  kin  of  his  paternal  line,.  The  *139 
daughter  was  sole  next  of  kin  ex  parte  paternd  at  the  death, 
and  the  V.-C.  held,  first,  that  she  was  excluded  hj  force  of  the  word 
"  other  ;  "  and,  secondlj',  that  as  it  was  clear  that  all  the  persons  who 
were  to  take  at  the  mother's  death  were  meant  to  be  ascertained  simul- 
taneoush',  while  those  who  were  to  take  her  one  third  could  not  (owing 
to  the  power)  be  ascertained  until  her  death,  it  followed  that  the  persons 
to  take  the  other  two  thirds  were  also  to  be  ascertained  at  the  mother's 
death. 

Clapton  V.  Bulmer(?-)  involved  the  construction  of  a  peculiarly 
worded  instrument.  The  testator  bequeathed  his  residue  to  trustees  in 
trust  for  his  daughter  for  life,  and  after  her  death  for  her  children  ;  but 
if  she  died  without  leaving  any  children,  he  directed  his  trustees  upon 
her  decease  to  raise  and  pay  3,000^.  as  she  should  by  will  appoint,  and  if 

(o)  See  also  Eagles  v.  Le  Breton,  L.  R.  15  Eq.  148,  ante,  p.  122. 

{,]))  \^e  V.  Lee,  1  Dr.  &  Sin.  85.  Although  the  facts  were  found  not  to  raise  the  point, 
Kiuderslev,  V.-C,  ex])ressed  a  clear  opinion  upon  it.  Cf.  Re  Crawhall's  Trust,  8  D.  M.  & 
G.  480  (gift  to  "  children,  except  issue  of  A.,"  who  was  a  deceased  cliild). 

{ j)  13  Sim.  290.  In  Minter  v.  Wraith,  ib.  52,  tlie  next  of  kin  were  ascertained  .at  the 
period  of  distribution,  for  reasons  similar  to  those  whicli  were  rejected  in  Urquhart  v.  Urqu- 
hart,  supra.     See  4  K.  &  J.  500.  (»■)  10  Sim.  42ti,  5  My.  &  C.  108. 
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Ms  wife  survived  his  daughter  and  his  daughter  died  childless,  then  his 
trustees  were  to  raise  and  pay  the  further  sum  of  2,000L  to  his  wife, 
and  "  assign  and  transfer  the  residue  to  the  nearest  of  kin  of  his  own 
family  forever."  Sir  L.  Shad  well,  V.-C,  understanding  "  family "  to 
mean  children,  held  the  bequest  to  be  to  the  next  of  kin  of  the  daughter. 
Upon  appeal.  Lord  Cottenham  thought  this  might  have  been  the  testa- 
tor's meaning,  but  if  not,  it  meant  his  own  next  of  kin  at  his  daughter's 
death,  for  in  no  case  was  there  such  strong  demonstration  to  be  found 
that  the  legatee  was  to  be  ascertained  at  a  future  period.  Between 
these  two  constructions  it  was  unnecessary  to  decide,  since  the  same 
individual  answered  both  descriptions. 

Where  there  is  an  express  gift  in  remainder  to  next  of  kin,  subject  to 
a  power  of  appointment  in  the  legatee  for  life,  the  objects  of  the  gift 
are  of  course  to  be  ascertained  without  regard  to  the  existence  of  the 
Rule  where  power,  which,  unless'  exercised,  has  no  operation  on  the 
gift  to  next  question.  But  where  such  a  gift  is  implied  from  a  power  to 
implied  from  appoint  b}'  will,  then  the  death  of  the  donee  is  the  period 
a  power.  ^o  be  regarded,  whether  the  power  be  one  of  selection  («), 
or  onlj-  of  distribution  (<).J 

Of  course,  if  property  be  given  upon  certain  events  to  such  persons 
as  shall  then  be  next  of  kin  or  relations  of  the  testator,  the 
ly  to  next  of  persons  standing  in  that  relation  at  the  period  in  ques- 

km  at  a  fix-  *140  tion,  *  whether  so  or  not(ie),  [or  not  solely  so  (x),] 
at  the  death  of  the  testator,  are,  upon  the  terms  of 
the  gift,  entitled.  [But  if  the  gift  is,  not  to  those  who  will  then  be, 
but  to  those  who  will  (or  would)  then  be  entitled  as,  next  of  kin  by 
statute,  the  word  "then"  will  be  understood  as  referring  to  the  period 
when  they  will  be  entitled  in  possession.  The  persons  to  take  will  be, 
not  those  who  would  have  been  entitled  if  the  testator  had  then  died  (y), 


(s)  Atf.-Gen.  v.  Doyley,  4  Vin.  Abr.  485;  Harding  v.  Glyn,  1  Atk.  469,  cjt.  5  Ves.  501; 
Cooper  V.  Denisnn,  13  Sini.  230. 

(0  Pope  «.  Wliitcombe.  3  Mer.  689,  corrected  Sug.  Pow.  953,  8th  ed.,  ante.  Vol.  I.  p.  553.] 

(a)  Long  !).  Blackall,  3  Ves.  486.;  [Horn  )'.  Coleman,  1  Sm.  &  Gif.  169. '  In  Wharton  ». 
Barker,  4  K.  &  J.  483,  tiie  gift  (after  a  previous  life-estate  and  failure  of  children)  was  of 
one  half  to  the  persons  "  who  shall  then  be  considered  as  my  next  of  kin  "  according  to  the 
statute,  and  of  the  other  half  to  the  persons  ''  who  shall  then  be  considered  as  the  next  of  kin 
(by  statute)  of  my  deceased  wife."  The  decisio;!  on  the  former  half  was  influenced  by  the 
construction  made  as  to  the  latter:  without  this  some  of  the  V.-C.'s  remarks  show  more  reli- 
ance on  existing  circumstances  than  is  f^uite  consistent  with  modern  authority.  In  Wheeler 
V.  Addams,  17  ]3eav.  417,  "then"  was  construed  "in  that  case,"  not  "at  that  time."]  It 
should  be  observed  that  .Jones  v.  Colbeck  and  Miller  v.  Eaton  have  been  cited  by  a  respecta- 
ble text  writer  as  authorities  for  the  posilion  tliat  a  bequest  to  the  next  of  kin,  after  a  life- 
interest,  refers  to  those  who  answer  the  character  at  that  time,  1  Rob.  on  Wills,  3d  ed.  432. 
This  is  not  only  directly  opposed  to  the  general  principles  which  govern  the  vesting  of  estates 
(ante,  Vol.  I.  p.  799),  but  also  to  the  strong  line  of  authorities  before  cited  in  support  of  the 
contrary  general  rule;  to  which  may  be  addtd  Holloway  v.  Holloway,  and  other  cases  of  the 
'  same  class  before  mentioned.  It  is,  moreover,  inconsistent  with  tlie  principle  on  which  Sir 
W.  Grant  rested  his  decision  in  each  of  the  first-mentioned  cases  themselves,  as  will  be  seen 
bv  a  perusal  of  his  judgments. 
"  Ux)  Bovs  !).  Bradley,  10  Hare,  389,  4  D.  M.  &  G.  58 

(jt)  If  the  case  is  expressly  put  of  the  propositus  dying  at  some  time  other  than  that  at 
which  he  actuallv  died,  all  doubt  is  of  course  removed.  I'inder  u.  Piuder.  28  Beav.  44;  Chal- 
mers ».  North,  ib.  175;  Bessaut  v.  Noble,  26  L.  J.  Ch.  236,  2  Jur.  N.  S.  461. 
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but  those  who  would  then  be  entitled  if  the  testator,  when  "Then"  not 
he  died,  had  died  intestate  (z).   Moreover,  "  then"  has  more  ^Jwaysan 

^  '  '  adverb  of 

meanings  than  one,  each  equally  common  ;  ^  it  may  mean  "  at  time. 

that  time"  or  "in  that  case  "(a);  and  unless  the  latter  meaning  be 
excluded  bj^  the  context,  it  will  be  adopted  rather  than  construe  "  next 
of  kin  according  to  the  statute "  (the  statute  being  expressly  referred 
to),  as  meaning  something  different  from  what  the  statute  saj's  it 
means.  Thus,  in  Cable  v.  Cable  (h),  where  a  testator  bequeathed  a 
fund  in  trust  for  his  wife  for  life,  and  at  her  death  to  be  paid  to  his 
children  ;  but  if  he  left  no  children  at  his  decease,  then  to  become  the 
property  of  the  person  or  persons  who  would  then  become  entitled  to 
take  out  administration  as  his  personal  representative  or  representa- 
tives, under  the  statute  of  distribution,  as  if  he  had  died  intestate  and 
"  unmarried."  The  testator  left  no  children,  and  Sir  J.  Romilly, 
*  M.  R.,  held  that,  as  the  word  "unmarried"  showed  that  the  *141 
testator  was  contemplating  a  period  before  his  wife's  death, 
the  word  "  then"  should  be  construed  as  "thereupon,"  in  order  to  make 
the  whole  consistent  (c).] 

VII.  Sometimes  it  is  made  part  of  the  description  or  qualification  of 
a  devisee  or  legatee,  that  he  be  of  the  testator's  name.^  The  Qjftg  („  p^^, 
word  "name,"  so  used,  admits  of  either  of  the  following  sons  of  testa- 
interpretations:  First,  as  designating  one  whose  nanie  ""*' 
answers  to  that  of  the  testator  (which  seems  to  be  the  more  obvious 
sense)  ;  and,  secondly,  as  den6ting  a  person  of  the  testator's  family  ; 
the  word  "name"  being,  in  this  case,  synonymous  with  "family"  or 
"blood."  The  former,  as  being  the  more  natural  construction,  pre- 
vails in  the  absence  of  an  explanatory  context ;  and  such  is  most 
indisputably  its  meaning,  when  found  in ,  company  with  some  other 
term  or  expression,  which  would  be  synonymous  with  the  word  "  name," 
if  otherwise  construed  ;  for  no  rule  of  construction  is  better  established, 
or  obtains  a  more  unhesitating  assent,  tlian  that  where  words  are  sus- 
ceptible of  several  interpretations,  we  are  to  adopt  that  which  will  give 
effect  to  every  expression  in  the  context,  -in  preference  to  one  that 
would  reduce  some  of  those  expressions  to  silence. 

Thus,  where  a  testator  gives  to  the  next  of  his  kin. of  his  name  (d), 

(2)  Bullock  V.  Downes,  9  H.  L.  Ca.  1,  19;  Mortimore  v.  Mortimore,  4  Anp.  Ca.  448,  affirm- 
ing Mortimer  v.  Slater,  7  Ch.  D.  322;  Mitcliell  v.  Bridges,  13  W.  R.  200.  Re  Morley's  Trusts, 
25  W.  R.  825,  W.  N.  1877,  p.'  159,  is  contra,  sed  qu. 

(a)  See  7  H.  L.  Ca.  119. 

(6)  16  Beav.  507 ;  see  also  Wheeler  «.  Addams,  17  Beav.  417;  Lees  ».  Massey,  3  D.  F.  &  J. 
113;  Moss  t).  Dunlop,  Joh.  490  ("  next  of  kiu  for  the  time  being"). 

(c)  But  did  not  "then"  refer  to  the  period  last  mentioned,  namely,  the  testator's  own 
death  without  leaving  children?    Archer  v.  Jegon,  8  Sim.  446.] 

(d)  Jobson's  Case,  Cro.  Eliz.  576. 

I  As  to  the  word  "then,"  see  Dove  ».  Pearse,  L.  R.  7  Ch.  660;  Finder  «.  Finder, 

Torr  128  Mass.  38;  Thomson  1).  Ludington,  28  Beav.  44;  Chalmers  v.  North,  ib.  175. 
104  Mass.  193)  Sears  v.  Russell,  8  Gray,  86;  22  Williams,  Ex.  (6th  Am.  ed.)  1207. 

Long  V.  Blackall,  3  Ves.  486;  Heasman  v. 
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To  next  of  or  to  the  next  of  his  name  and  blood  (e),  it  is  evident  that 
testator's        jjg  does  not  use  the  word  "name"  as   descriptive  of  his 

name,  or  ^ 

next  of  kin  relations  or  family  only,  because  that  would  he  the  effect  if 
of  his  name,  ^jjg  mention  of  the  name  were  wholly  omitted  and  the  gift 
had  been  simply  to  his  next  of  kin  or  the  next  of  his  blood ;  and  hence, 
according  to  the  principle  of  construction  just  adverted  to,  it  is  held 
that  the  testator  means  additionallj'  to  require  that  the  devisee  or  legatee 
shall  bear  his  name.     Where,  on  the  other  hand,  the  testator  gives  to 

the  next  of  his  name  (/),  there  is  ground  to  presume  that  he 
*142     intends  merely  to  point  out  the  *  persons  belonging  to  his  family 

or  stock,  without  regard  to  the.  surname  they  actually  bear. 
Such  was  the  construction  which  prevailed  in  Pyot  v.  Pyot  (g) ,  where 
a  point  of  this  nature  underwent  much  discussion.  A  testatrix  devised 
her  estate,  real  and  personal,  to  trustees,  and  their  heirs,  executors, 
administrators  and  assigns,  in  trust,  first  for  her  daughter  Marj',  and 
her  heirs,  executors,  administrators  and  assigns,  forever  ;  provided  that, 
To  the  "near-  if  ^^e  (Mary)  died  before  twentj'-one  or  marriage,  then  in 
est  relation  trust  to  convey  and  assign  all  the  residue  of  her  estate  to 
of  the  Py-  her  nearest  relation  of  the  name  of  the  Pyots,  and  to  his  or  her 
ots."  heirs,  executors,  administrators  and  assigns.     Mary  died 

under  twentj'-one,  and  unmarried.  At  the  death  of  the  testatrix  there 
were  three  persons  then  actually  of  the  name  of  Pj'ot,  namely-,  the 
plaintiff,  and  also  his  two  sisters  who  were  then  unmarried,  but  who 
married  before  the  happening  of  the  contingencj'.  There  was  also  a 
sister,  who,  prior  to  the  making  of  the  will,  was  married,  and  conse- 
quentlj',  at  the  death  of  the  testatrix,  was  not  of  that  name.  An  elder 
brother  of  these  persons  had  died  before  the  testatrix,  leaving  a  son 
also  of  the  name  of  Pyot,  who  was  her  heir  at  law,  but  who,  of  course, 
was  one  degree  more  remote  than  the  others.  On  behalf  of  the  heir  at 
law,  it  was  insisted  —  First,  that  this  devise  to  the  "  nearest  relation" 
was  void  for  uncertainty,  because  the  word  "relation"  was  not  nomen 
collectivum;  for  no  words  were  of  that  description,  except  such  as  had 
no  plurals  :  Secondly,  that  if  it  was  not  void,  then  the  heir  at  law  was 
the  person  meant  by  "  nearest  relation  ;  "  for  the  testatrix  had  in  view 
a  single  person,  and  could  not  intend  to  give  it  to  all  her  relations. 
But  Lord  Hardwicke  said,  that  a  devise  was  never  to  be  construed 
absolutely  void  for  uncertaintj"^,  unless  from  necessity ;  and  if  this 
necessarilj'  related  to  a  single  person,  it  would  be  so,  as  there  were 

(c)  Leigh)'.  Leigh,  15  Ves.  92. 

(/)  But  see  Bon  v.  Smith,  Cro.  EI.  532,  where  a  declaration  by  the  testator,  that,  in  a  cer- 
tain event,  lands  should  remain  to  the  next  of  his  name,  was  considered  to  require  that  the 
devisee  should  have  borne  the  testator's  name.  The  point,  however,  did  not  call  for  adjudi- 
cation; and  the  propriety  of  the  dictum  was  (as  we  shall  see)  questioned  by  Lord  Hardwicke, 
in  Pj'Ot  V.  Pyot,  1  Ves.  fe7,  post,  who  seems  to  have  included  in  his  condemnatory  strictures 
Jobson'8  Case,  Cro.  El.  576,  whei'e  the  language  of  the  will  was  different;  the  devise  being 
"  to  the  next  of  kin  of  my  name,"  and  which,  therefore,  according  to  the  reasonina;  in  the  text, 
was  properly  construed  as  importing  that  the  devisee  should,  in  addition  to  being  of  the  tes- 
tator's family,  bear  his  name. 

{(j)  1  Ves'.  335,  Belt's  ed. 
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several  in  equal  degree  of  the  name  of  Pyot.  But  he  did  not  take  it 
so:  the  term  "relation"  was  nomen  collectivum  as  much  as  heir  or 
kindred.  "  Then,"  continued  he,  "  taking  this  to  be  nomen  collectivum^ 
as  I  do,  there  is  no  ground  in  reason  or  law  to  saj',  the  plaintiff  should 
be  the  only  person  to  take  ;  because  there  is  no  ground  to  construe  this 
description  to  refer  to  the  actual  bearing  the  name  at  that  time,  but  to 
refer  to  the  stock  '  of  the  Pj'ots.'  If  it  refers  to  the  name,  suppose  a 
person  of  nearer  relation  than  any  of  those  now  before  the  court,  but 
originally  of  another  name,  changing  it  to  Pyot  by  Act  of  Par- 
liament, that  would  not  *  come  within  the  description  of  nearest  *143 
relation  of  the  name  of  Pyot ;  for  that  would  be  contrary  to  the 
intention  of  the  testatrix;  and  yet  that  description  is  answered,  being 
of  the  name  of  Pyot,  and,  perhaps,  nearer  in  blood  than  the  rest. 
Then  suppose  a  woman  nearer  in  blood  than  the  rest,  and  marrjdng 
a  stranger  in  blood  of  the  name  of  Pyot ;  that  would  not  do ;  and 
yet,  at  the  time  of  the  contingency,  she  would  be  of  the  name.  In 
Jobson's  case,  and  in  Bon  v.  Smith  (which  was  a  case  put  at  the 
bar  by  Sergeant  Glauville,  which  was  often  done  in  those  times,  but 
cannot  be  any  authority),  it  is  next  of  kin  of  my  name  (h),  whifch  is  a 
mere  designation  of  the  name,  and  is  expressed  differently  here.  It 
may  be  a  little  nice ;  but,  I  think,  '  the  Pyots '  describe  a  particular 
stock,  and  the  name  stands  for  the  stock ;  but  yet  it  does  not  go  to  the 
heir  at  law,  as  in  the  ease  of  Dyer  (i),  because  it  must  be  nearest  rela- 
tion, taking  it  out  of  the  stock  ;  from  which  case  it  also  differs,  as  the 
personal  is  involved  with  the  real ;  and  it  was  meant  that  both  should 
go  in  the  same  manner ;  and  shall  the  personal  go  to  the  heir  at  law  ? 
Then  this  plainly  takes  in  the  plaintiff  and  his  two  sisters  unmarried  at 
the  time  of  making  the  will,  although  married  before  the  contingency ; 
and  I  think  the  other  sister,  not  before  the  court,  is  equally  entitled  to 
lake  with  them ;  the  change  of  name  by  marriage  not  being  material, 
nor  the  continuance  of  the  nariie  regarded  by  the  testatrix." 

[So,  in  Mortimer  v.  Hartley  (^),  where  a  testator  devised  lands  to 
his  son  J.,  on  condition  that  neither  he  nor  his  heirs  should  ™  ,    ,     ,  . 

'  lo  be  Kept  in 

sell  the  same,   "it  being  the   testator's   desire   that  they  the  W.'s 
should  be  kept  in  the  Westerman's  name;"    and  if  J.  died  "™ame" 
without  leaving  lawful  issue,  then  the  testator's  daughter  A.  held  to  mean 
to  have  her  brother's  share,  subject  to  the  same  restrictions,  it    ^™  ^' 
was  held  that  the  word  "  name"  must  be  construed  to  mean  "  family" 
or  "  right  line,"  for  the  son  J.  was  held  to  take  an  estate  tail,  and  the 
daughter  was  to  take  subject  to  the  same  restrictions,  that  is,  an  estate 
tail  also,  in  which  case  the  lands  would  devolve  upon  persons  not  bear- 
ing the  name  of  Westerman.    . 

It  seems  to  have  been  thought  in  Carpenter  v.  Bott(Z),  that  the 

(h)  This  is  not  accurate;  vide  ante,  p.  141,  a.  (/). 

\<i)  Chapman's  Case,  Dyer,  333  b,  ante,  p.  91. 

(ft)6Exch.  47.  (0  15  Sim.  606. 
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word  ."  surname "  was  more  easily  convertible  with  "family"  or 
"stock"  than  the  word  "name."  T.  Crump,  the  testator  in  that 
To  the  next  case,  bequeathed  a  fund,  in  the  event  (which  hap- 

feumaine*''^  *144  pened)  of  *his  niece  dying  without  leaving  issue, 
ofC.  "  amongst  his  next  of  kin  of  the  surname  of  Crump, 

who  should  be  living  at  the  decease  of  his  niece,  in  like  manner  as  if 
his  said  next  of  kin  had  become  entitled  thereto  under  the  Statute  of 
Distributions."  At  the  death  of  the  testator,  his  sole  next  of  kin  bear- 
ing the  name  of  Crump,  was  a  lady  who  afterwards  married  the  plaintiff 
during  the  life  of  the  niece,  and  Sir  L.  Shadwell,  V.-C,  thought  the 
expression  "of  the  surname"  was  to  be  taken  in  the  sense  attributed 
by  .Lord  Hardwicke  to  the  words  "of  the  (name  of  the)  Pyots," 
namely,  "of  the  stock:"  and  therefore  that  Mrs.  Carpenter  was  en- 
titled (m).  J 

Where  a  gift  to  persons  of  the  testator's  name  is  held,  according  to 
As  to  females  the  more  obvious  sense,  to  point  to.  persons  whose  names 
ty'raa"*™^  answer  to  that  of  the  testator,  of  course  it  does  not  apply  to 
riage.  a  female  who  was  originally  of  that  name,  but  has  lost  it  by 

marriage.  As  in  Jobson's  ease  (ra),  often  before  cited,  which  was  a  de- 
vise of  lands  in  tail,  the  remainder  to  the  next  of  kin  of  the  testator's 
name.  The  next  of  kin,  at  the  date  of  the  will,  and  also  at  the  death 
of  the  testator,  was  his  brother's  daughter,  who  was  then  married  to 
J.  S. ;  and,  on  the  death  of  the  tenant  in  tail,  without  issue,  the  ques- 
tion was,  whether  she  should  have  the  land?  and  it  was  held,  that  she 
should  not,  because  she  was  not  then  of  the  name  of  the  de- 
sumed  by  visor.  [But  if  a  person  has  acquired  a  new  name  by  royal 
liceiiseorAct  license  or  by  Act  of  Parliament,  he  has  not  therefore  lost  his 

of  Parlia-  j,         i       i  ■ 

mentmaybe  original  name,  for  the  license  or  statute  is  simply  permis- 
laid  aside.  svve.,  and  leaves  the  person  at  liberty  to  resume  his  original 
name :  so  that  a  new  name  so  acquired  would  probably  be  held  no 
obstacle  to  his  taking  by  a  description  of  which  the  old  name  was  a 
part  (o).  J 

Another  question  is,  whether  gifts  of  this  nature  apply  in  cases  the 
converse  of  the  last,  i.e.  to  a  person  who,  being  originally  of  another 
name,  has  subsequently  acquired  the  prescribed  name  by  marriage,  or 
by  voluntary  assumption,  either  under  the  authority  of  a  royal  license, 
or  the  still  more  solemn  sanction  of  an  Act  of  Parliament,  or  without 
any  such  authority  {p). 

In  Leigh  v.  Leigh  (7),  the  testator,  after  limiting  estates  to 

*145     his  *two  sisters  and  their  issue  in  strict  settlement,  devised  the 

property,  on  failure  of  those  estates,  to  the  first  and  nearest  of 

{m)  The  question  whether  it  would  have  been  necessary  that  the  surname  (if  literally  con- 
strued) should  be  borne  at  the  niece's  death  was  not  decided.  As  to  this  question,  see  end  of 
this  GhapterJ 

(n)  Cro.  El.  676.  See  also  Bon  v.  Smith,  ib.  332;  [Doe  d.  Wright  v.  Plumptre,  3  B.  & 
Aid.  474.  (")  See  per  Lord  Eldon,  Leigh  11.  Leigh,  15  Ves.  100.] 

(p)  As  to  the  voluntary  assumption  of  a  name,  ante,  p.  56.       '  (j)  15  Ves.  92. 
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his  kindred,  being  male  and  of  Ms  name  and  blood,  that  To  persons  of 
should  be  living  at  the  determination  of  the  estates  before  'fa,',^e°aud 
devised,  and  to  the  heirs  of  his  body ;  Lord  Eldon,  with  blood. 
Thompson,  B.,  and  Lawrence,  J.,  held,  that  a  person,  who  answered 
the  other  parts  of  the  description,  but  of  another  name,  was  not  quali- 
fied, in  respect  of  the  name,  bj*  his  having,  before  the  determination  of 
the  preceding  estates,  obtained  a  ro.yal  license  that  he  and  his  issue 
might  use  the  surname  of  Leigh  instead  of  his  own  name,  and  having 
since  assumed  it.  That  the  design  of  the  testator,  in  this  case,  was  the 
exclusion  of  the  female  line,  and  that  he  was  not  influenced  solely  by 
attachment  to  the  name  (one  of  which  objects  he  must  have  had 
in  view),  appeared  from  his  not  having  imposed  the  obligation  of  as- 
suming his  name  upon  the  issue  of  his  sisters  taking  under  the  prior 
limitations. 

The  remaining  question,  applicable  to  the  gifts  under  consideration, 
is,  at  what  time  the  devisee  or  legatee  must  answer  the  pre-  ^^  ^i^^j  p^. 
scribed  qualification  or  condition  in  regard  to  the  name,  "od  legatee 
supposing  the  will  to  be  silent  on  the  point.  prescribed 

If  the  devise  confers  an  estate  in  possession  at  the  testa-  description. 
tor's  decease,  that  obviously  is  the  point  of  time  to  which  the  will  re- 
fers ;  and  even  where  the  devisee  might,  in  other  respects,  take  at  the 
testator's  decease  an  absolutely  vested  estate  in  remainder,  it  should 
seem  that  the  same  construction  prevails.  Such  was  the  unanimous 
opinion  of  the  coirt  in  the  two  early  cases  of  Bon  v.  Smith  (r),  and 
Jobson's  case(s),  where  lands  were  devised  to  A.  in  tail,  with  re- 
mainder to  the  next  of  the  testator's  name,  or  the  next  of  kin  of  his 
name  ;  and  it  was  admitted,  in  both  cases,  that  the  testator's  daughter, 
if  she  had  answered  the  description  at  the  death  of  the  testator,  would 
have  been  entitled.  • 

But  in  Pyot  v.  Pyot  {t) ,  Lord  Hardwicke  considered,  that  a  different 
rule  is  aj)plicable  to  executor^'  devises,  which  are  fettered  with  such  a 
condition.  The  devise  there  was  (as  we  have  seen)  to  A.  and  her  heirs, 
and,  in  case  she  should  die  before  twenty-one  or  marriage,  then  to  the 
testator's  nearest  relation  of  the  name  of  the  Pj^ots  ;  and  his  lordship 
expressly  distinguished  the  case  before  him  from  Jobson's  case,  where 
he  said  it  was  not  a  contingent  limitation  over  upon  a  fee  devised  pre- 
cedent, nor  was  it  a  contingent  but  a  vested  remainder,  and 
therefore  *referi'ed  to  the  time  of  making  the  will  {qumre,  the  *146 
death  of  the  testator?)  ;  whereas,  in  the  case  before  the  court, 
the  description  of  the  person  must  refer  to  the  time  of  the  contingency 
happening ;  viz.  such  as,  at  that  event,  should  be  the  testator's  nearest 
relation  of  the  name  of  the  Pj'ots  (m)  . 

(r)  Cro.  El.  532.  (s)  Cro.  El.  576. 

(0  1  Ves.  355,  Belt's  ed. ;  ante,  142. 

(u)  See  further,  on  this  point,  Gulliver  v.  Ashby,  4  Burr.  1940;  Lowndes  v.  Davies,  2  Scott, 
74;  ante,  p.  56. 
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If  such-  a  construction  can  be  sustained,  it  must  embrace  all  execu- 
Eemarks  ^ory  gifts  to  persons  answering  a  prescribed  character,  as, 
upon  Lord  ^  to  next  of  kin,  heir,  and  other  such  persons  ;  for  it  is  diffl- 
doctiine  in  cult  to  perceive  any  valid  reason  for  making  the  gifts  under 
Pyot  V.  Pyot.  consideration  the  subject  of  any  peculiar  rule  in  this  respect ; 
and,  as  general  doctrine,  his  lordship's  proposition  would  have  to  con- 
tend with  a  large  amount  of  authority,  including  those  cases  in  which 
(as  we  have  seen)  the  words  "  next  of  kin"  have  been  held  to  desig- 
nate the  next  of  kin  at  the  time  of  distribution,  on  other  special 
grounds  (x),  for  it  would  have  been  idle  to  discuss  the  question,  whether 
an  executory  gift  to  the  next  of  kin  applied  to  the  person  answering  the 
description  of  next  of  kin  when  such  gift  took  effect  in  possession,  on 
the  special  ground  that  the  prior  legatee  was  sole  next  of  kin,  or  one  of 
the  next  of  kin  at  the  death  of  testator,  if,  by  the  general  rule,  an  exec- 
utory bequest  to  next  of  kin  applied  to  the  persons  answering  the 
description,  when  the  bequest. took  effect  in  possession. 

(a:)  Ante,  p.  131. 
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*  CHAPTER  XXX.  *147 

DEVISES  AND   BEQUESTS   TO   CHILDREN. 

I.    Whether  they  include  Grandchildren. 
II.    What  class  of  Objects,  as  to  period  of  birth,  they  comprehend ;  where,  \.  The  Gift  is 
immediate,  i.  e.  in  Possession ;  2.   Tliere  is  an  anterior  Gift ;  3.  Possession  is 
postponed  till  a  given  Age ;  4.  Effect  where  no  Object  exists  at  the  time  of  its 
falling  into  Possession;    5.    Words  *'  bom'*  or  *' begotten,"  or  'Ho  be  born  or 
begotten,"  ^c. ;  6.  As  to  Children  en  yentre. 
m.    Clauses  substituting  Children  for  Parents. 
IV.    Children  described  as  consisting  of  a  specified  number,  which  differs  from  the  actual 

number. 
V.    Whether  Children  take  per  stirpes  or  per  capita. 
VI.   Limitation  over,  as  referring  to  having  or  leaving  Children. 
VII.    Gifts  to  younger  Children. 

I.    The  legal  construction  of  the  word  children  accords  with  its  popular 
signification  (a)  ;  namely,  as  designating  the  immediate  off-  (^^{ij^^„ 
spring  ;  for,  in  all  the  cases  in  which  it  has  been  extended  tow 
to  a  wider  range  of  objects,  it  was  used  synonymouslj'  with  '""^  "^"^ 
a  word  of  larger  import,  as  issue  (5).     It  has  sometimes  been  asserted, 
however,  that  a  gift  to  children  extends  to  grandchildren,  -whether  it 
where  there  is  no  child. ^     Thus,  in  Crooke  v.  Brookeing  (c) ,  extends  to 
though  the  claim  of  grandchildren  to  be  entitled  in  conjunc-  dren'and 
tion  with  a  surviving  child  under  a  bequest  to  "children,"  ^'>™- 
was  rejected,  yet  the  Lords  Commissioners  considered,  that,  if  there 

(a)  The  French  word  enfans  received  the  same  construction  in  Duliamel  v.  Ardouin,  2  Ves. 
162.     [But  see  Martin  v.  Lee,  9  W.  R.  522.] 

(6)  Wythe  V.  BlacUman,  Amb.  555,  1  Ves.  196;  Gale  v.  Bennett,  Amb.  681 ;  Chandless  V. 
Price,  3  Ves.  99;  Royle  v.  Hamilton,  i  Ves.  437;  [and  other  cases,  ante,  p.  107,  n.  (e).]       i 

(c)  2  Vern.  106. 

1  "  Children  "  i  does  not  embrace  grand-  Greenzebach,  1  Edw.  41;  Sydnor  v.  Palmer, 

children,  prima  facie.     Osgood  v.  Levering,  29  Wis.  226;  Cutter  v.  Doughty,  2-3  Wend. 

33  Me.  464;  Thomson  v.  Ludington,  104  Mass.  513;  In  re  Hallett.  8  Paige,  375.'    (See  Kim- 

193;   Tillinghast  v.   De  Wolf,   8  K.    I.   69;  ball*.  Story,  108  Mass.  382,  that  a  step-son  is 

Low  V.    Harmony,   72  N.   Y.    408;   Gable's  not  a  "relative.")     Nor  adopted  children. 

Appeal,  40  Penn.'  St.  2-31 ;  Castner's  Appeal,  Schafer  v.  Eneu,  54  Penn.  St.  304.    See  Com- 

88  Penn.  St.  478;  Feit  ».  Vanatta,  21  N.  J.  monwealth   v.   Nancrede,  32  Penn.  St.  389. 

Eq.  84:  Turner!).  Withers,  23  Md.  18;  Tay-  Compare  'Johnson's    Appeal,   88    Penn.    St. 

lor  V.  Watson,  35  Md.  519 ;  Moors  v.  Stone,  346.     When  grandchildren   included   in  the 

.19  Gratt.  1.30;    Denny  i).  Closse,  4  Ired.  Eq.  term,  see  Houghton  o.  Kendall, 7  Allen, 72  (gift 

'l02;  Ward  v.  Sutton,"  5  Ired.  Eq.  421;  Willis  to  children  "who  may  be  surviving  heirs'"); 

V.  Jenkins,  30  Ga.  167;  Walker  v.  William-  Sorver  «.  Berndt,  10  'Barr,  213  (children  "or 

son,  25  Ga.  649;   Hopson  v.  Skipp,  7  Bush,  legal  heirs");  Neave  v.  Jenkins,  2  Ycates, 

644;  Churchill  v.  Churchill,  2  Met.  (Ky.)  466 ;  414 ;  Long  v.  Labor,  8  Barr.  229 ;  Whitehead 

Turner  v.  Ivie,  5  Heisk.  222 ;  Morton  v.  Mot-  v.    Lassiter,   4   Jones,   Eq.    79 ;    Hughes   v. 

ton,  2  Swan,  318.  Nor  step-children.    Cromer  Hughes,   12    B.   Mon.   115,    121 ;    Ewing  v. 

V.  Pinckuey,  3  Barb.  Ch.  466,  475;  Barnes  v.  Handley,  i  Litt.  349;  Drayton  v.  Drayton, 
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had  been  no  child,  thej-  might  have  taken.  Lord  Alvanley,  too,  in 
Eeeves  v.  Brymer(<i),  laid  it  down,  that  "  children  may  mean  grand- 
children, where  there  can  be  no  other  construction  ;  but  not  otherwise." 
Sir  W.  Grant,  also,  seems  rather  to  have  assented  to  than  denied  the 
doctrine,  though  he  refused  to  apply  it  to  a  case  (e)  in  which  there  was 
a  gift  to  the  children  of  several  persons  deceased  equally  per  stirpes,  and 
one  of  the  persons  was,  at  the  making  of  the  will,  dead,  leaving  grand- 
children, but  no  child  ;  his  Honor  being  of  opinion,  that,  as  there 
*148  were  children  *  living  of  the  other  persons,  as  to  whom,  there- 
fore, the  gift  was  clearly  confined  to  those  objects,  he  was  pre- 
cluded from  giving  the  word  a  different  signification  in  the  other 
instance.  The  same  judge,  on  another  occasion  (/),  refused  to  let  in  a 
great-grandchild  under  the  description  of  "  grandchildren,"  there  being 
grandchildren  ;  though  he  admitted,  that  "  where  there  is  a  total  want 
of  children,  grandchildren  have  been  let  in,  under  a  liberal  construction 
of  '  children.'  "  No  such  case,  however,  it  is  conceived,  can  be  found  ; 
and  the  doctrine  appears  to  rest  solely  on  the  dicta  of  the  Lords  Com- 
missioners who  decided  Crooke  v.  Brookeing,  Lord  Alvanley  and  Sir 
W.  Grant. 

If  the  extension  of  gifts  to  children  tp  more  remote  descendants  were 
Where  the  confined  to  cases  in  which,  but  for  this  construction,  the  gift, 
gift  otherwise  according  to  the  state  of  events  at  the  time  of  its  inception  (i.e. 
have  had  an  of  the  making  of  the  will),  never  could  have  had  an  object, 
object.  as  in  the  case  of  a  gift  to  the  children  of  A. ,  a  person  then 

being,  to  the  testator's  knowledge  (g)  dead,  leaving  grandchildren 
only  (h),  it  is  not  denied,  that  a  strong  argument  in  favor  of  such  a 
doctrine  might  be  drawn  from  cases,  in  which  words  have  been  carried 
beyond  their  ordinary  signification,  from  the  want  of  other  persons  or 
things  more  nearly  answering  to  the  terms  of  description  used  (i) ,  in 

(d)  4  Ves.  698.     See  also  his  jadgment  in  Eoyle  ».  Hamilton,  4  Ves.  439. 

(e)  Eadcliffe  v.  Buckley,  10  Ves.  198;  [IMoor  ».  Eaisbeck,  12  Sim.  123.] 
(/■)  Earl  of  Orford  v.  "Churchill,  3  V.  &  B.  59. 

Kf/)  This  knowledge  must  be  proved ;  it  cannot  be  presumed,  per  Lord  Cranworth,  Crook 
V.  Whitley,  7  D.  M.  &  G.  496.] 

(A)  Which,  as  before  snffgested,  occurred  in  respect  of  one  class  of  children  in  Radcliffe  ». 
Buckley.  The  case  of  Lord  Woodhouselee  t>.  Dalrymple,  2  Jler.  419,  stated  next  chapter, 
would  probably  be  considered  as  aiding  the  argument  for  an  extension  of  the  bequest  to 
grandchildren  m  such  (i  case. 

(i)  Day  v.  Trig,  1  P.  W.  286,  ante.  Vol.  I.  p.  377;  Doe  d.  Humphreys  v.  Koberts,  5  B.  & 
Aid.  407,  ante,  Vol.  I.  p.  794;  [Gill  v.  Shelley,  2  E.  &  My.  336. 

1  Desans.  327;  Devaux  v.  Barnwell,  ib.  499;  Waterfflrd,  1  De  G.  F.  &  J.  637;  Robinson  v. 
Smith  «.  Cose,  2  Pesans.  123,  n.  See  also  Robinson,  1  Burr.  88;  Hodges  v.  Middleton, 
MowattB.Carow,  7  Paige,  328;  Izard  O.Izard,      2  Doug.  431;  Doe  w.  Webber,!  B.  &  Aid. 

2  Desaus.  308;  Tier  ».  Pennell,  1  Edw.  354;  713;  Doe  v.  Simpson,  3  Man.  &  G.  929; 
Marshs.  Hague,  ib.  174;  Hone  ».  Van  Shaick,  Parkman  v.    Bowdoin,    1   Sumn.   359,    368; 

3  Edw.  474;  Hallowell  ».  Phipps,  2  Whart.  Haldeman  v.  Haldeman,  40  Penn.  St.  29;' 
876  ;  Dickinson  v.  Lee,  4  Watts,  82;  Phillips  Guthrie's  Appeal,  37  Penn.  St.  9;  post,  p.  151. 
«.  Beall,  9  Dana,  1;  Robinson  v.  Hardcastle,  But  primarily  it  is,  of  course,  a  word  of  pur- 
2  Brown,  Ch.  344;  Clifford  v.  Koe,  L.  E.  chase.  Hill  i).  Thomas,  11  S.  Car.  346,  357  i 
5  App.  Cas.  447.  "  Children  "  may  be  a  word  Hannan  v.  Osborn,  4  Paige,  336;  Sisson  ». 
of   limitation,   so  as   to  mean  descendants.  Seabury,  1  Sumn.  235. 

l^owitt  V.  Kodmau,  37  N.  Y.  42 ;  Tyrone  v. 
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order  to  avoid  the  evident  absurdity  of  supposing  the  testator  to  have 
made  a  gift  without  an  actual  or  possible  object.     [Such  were  the  cir- 
cumstances and  such  the  decision  in  Fenn  v.   Death  (/c).]     But  this 
reasoning  does  not  apply  to  a  case  in  which  the  gift,  being  Extended 
t&  the  children  of  a  person  living,  might  in  event  include  construction 
objects  subsequently  coming  in  esse  ;  so  that  no  inference,  such  cases; 
that  the  testator  does  not  mean  children  properlj'  so  called,  arises  from 
the  fact  of  there  being  no  child  when  he  makes  the  gift.     To  apply  the 
doctrine  in  question  to  such  a  case,  is  to  allow  the  construction 
to  be  influenced  bj'  subsequent  circumstances,  in  *  opposition  to    *149 
a  well-known  rule.     Besides,  it  denies  to  a  testator  the  power  of 
giving  to  children,  to  the  exclusion  of  descendants  of  another  genera- 
tion (which  is  certainly  a  possible  intention),  without  using  words  of 
exclusion,  though  he  might  reasonably  suppose  the  intention  to  exclude 
them  was  sufficiently  apparent  by  the  mention  of  another  class  of  ob- 
jects, and  not  of  them.     In  the  case  of  a  gift  to  A.,  and,  after  his  death, 
to  his  children  living  at  his  decease,  and  if  he  dies  without  leaving 
children,  to  B.  and  his  children ;    the  testator  may  choose  to  prefer 
A.  and  his  children  to  B.  and  his  children;,  but  it  does  not  follow 
that  he  intends  the  same  preference  to  extend   to   the  grandchildren 
,of  A.  (Z). 

[In  Pride  «'.  Fooks  (m) ,  where  a  testator  bequeathed  his  residuary 
estate  in  trust  for  "  such  child  or  children  as  his  niece  and  two  nephews, 
A.,  B.  and  C.  should  leave  at  their  respective  deceases,"  one  third  to 
'the  "  child  or  children"  of  A.,  and  the  two  other  thirds  to  the  "  child 
or  children"  of  B.  and  C,  in  like  manner  ;  with  cross  executorj'  limita- 
tions in  case  the  niece  or  either  of  the  nephews  should  die  without 
leaving  anj'  "  children  or  child,"  to  the  "  children  or  child  "  of  the  other 
or  others  "leaving  children  or  a  child;"  and  in  case  all  of  them,  his 
said  nephews  and  niece,  should  die  without  leaving  "  any  issue"  law- 
fully begotten,  the  testator  directed  the  whole  of  the  residue  to  be 
divided  between  the  three  "  children  "  of  X.  equally,  or  in  case  of  either 
of  them  being  then  dead,  to  the  survivors  or  survivor  and  the  ''  issue  " 
of  such  as  might  be  dead,  such  "issue"  taking  per  stirpes  and  not 
•per  capita.  The  nephews  and  niece  survived  the  testator,  and  died 
without  leaving  an}'  children  living  at  their  respective  deceases,  but  the 
niece  left  several  grandchildren  and  one  great-grandchild,  and  it  was 
contended,  that,  there  being  in  event  no  children,  the  bequest  to  "  chil- 

(k)  23  Beav.  73.  See  also  Berry  v.  Berry,  3  Gif.  134.  In  general,  if  the  tvord  children 
extends  beyond  its  primary  meaning,  it  will  include  issue  of  every  degree.  Sec  per  Turner, 
L.  J.,  Pride  v.  Fooks,  3  De  G.  &  J.  275,  and  per  Lord  Cranworth,  Crook  v.  Whitley,  7  D.  M. 
&  8.  496.     In  Fenn  v.  Death,  great-grandchildren  appear  to  have  been  excluded:  sed  qu.'\ 

(0  In  Loveday  ».  Hopkins,  Amb.  273,  Sir  T.  Clarke,  M.  R.,  lield  that  grandchildren  were 
not  entitled  under  a  bequest  to  "  heirs,"  because  the  term  appeared  by  the  context  of  the  will 
to'  be  used  in  the  sense  of  children.  Sir  E.  Sugden  has  shown  (Pow.,  8th  ed.  664)  that  a 
power  to  appoint  among  children  cannot  be  exercised  in  favpr  of  gi'andchildren.  He  does 
not  advert  to  any  distinction  in  the  case  of  there  being  no  children.  According  to  the  doc- 
trine which  the  present  writer  has  endeavored  to  refute,  such  a  power  would  in  that  event  ex- 
tend to  grandchildreu.  [(m)  3  De  G.  &  J.  252. 
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dren  "  must  be  extended  to  remoter  issue  :  but  it  was  held  by  K.  Bruce 
&  Turner,  L.JJ.,  that  the  construction  of  the  will  could  not  thus  be 

made  dependent  on  subsequent  events.     This  being  so,  and  the 
*150     case  not  being  one  in  which  the  gift  over  without  issue  *  could 

be  read  "  without  such  issue  "  (ra),  the  residue  was  undisposed  of. 
And  even  where,  according  to  the  state  of  facts  at  the  date  of  the 
—  may  be  ^i^l'  ^^^  S^^^  could  never  have  taken  effect  in  favor  of  chil- 
excluded,  dren,  the  context  may  be  such  as  to  e:^clude  remoter  issue, 
such  cases,  Thus,  in  Loring  v.  Thomas  (o),  where  a  testatrix  bequeathed 
by  context.  Qjjg  pg^j.^  Qf  jjgj.  residue  to  the  children  of  her  deceased  aunt 
A.,  and  another  part  to  the  grandchildren  of  her  deceased  aunt  B.,  and 
added  a  proviso  giving  certain  directions  in  case  the  children  of  A.  or 
the  grandchildren  of  B.  should  die  in  her  lifetime  :  there  was  no  child  of 
A.  living  at  the  date  of  the  will,  but  there  were  grandchildren,  who 
claimed  the  part  given  to  the  children  of  A.  Sir  R.  Kindersley,  V.-C, 
held  that  they  were  not  entitled.  He  observed  that  it  was  said  the  tes- 
tatrix must  have  used  the  word  "children"  inadvertently,  and  meant 
grandchildren.  That  must  mean  either  that  she  intended  to  have  writ- 
ten grandchildren,  or  that  she  used  the  word  "children"  as  co-exten- 
sive with  it.  But  this  could  not  be  maintained,  since  not  onlj^  there,  but 
in  the  proviso,  he  found  that  she  clearly  knew  the  distinction  between 
children  and  grandchildren :  she  madethe  very  distinction  {p). 

The  word  "grandchildren"  must,  on  the  same  principle,  be  confined 
,  to  the  single  line  or  generation  of  issue,  which  it  naturally 

Whether  , 

"grandchil-  imports.  Lord  Northington,  indeed],  in  Hussey  v.  Berke- 
"^I'^d  '  ™"  t  ^®y  (9)'  expressed  an  opinion  that  the  word  grandchildren 
grand-  would,  without  further  explanation,  comprehend  great-grand- 

children, children  ;  ^  the  term  being,  he  thought,  in  common  parlance 
used  rather  in  opposition  to  children,  than  as  confined  to  the  next 
generation.  But,  in  the  case  before  his  Lordship,  the  testator  had 
explained  this  to  be  his  construction,  by  applying  in  another  part  of  his 
will  the  term  "grandchild"  to  a  great-grandchild  (r).  And  the  con- 
trary of  Lord  Northington's  doctrine  was  detei'mined  by  Sir  W.  Grant, 
in  Earl  of  Orford  v.  Churchill  («),  in  which,  however,  it  is  remarkable, 
that  neither  his  Lordship's  dictum  nor  decision  was  noticed. 

(»)  As  to  this,  vide  post,  Ch.  XL.  s.  2. 

(0)  1  Dr.  &  Sm.  497,  508.  See  also  Stephenson  v.  Abingdon,  31  Beav.  305,  stated  post, 
p.  153. 

(jo)  The  V.-C.  added,  "  a  third  alternative  construction  would  be  that  she  thought  the 
grandchildren  really  were  children  :  but  that  would  be  inconsistent  with  the  evidence  which 
proved  that  she  was  acquainted  with  the  state  of  the  family."] 

(q)  2' Ed.  194,  Amb.  603  (Hussey  v.  Dillon). 

\(r)  But  as  to  this,  see  pp.  151,  152.] 

(«)  3  V.  &  B.  59. 

1  See  Royle  v.  Hamilton,  4  Ves.  (Sum-  the  intention.    Hone  v.  Van  Shaick,  3  Edw. 

ner's  ed.)  437.     Great-grandchildren  do  not  474;  Yeates  w.  Gill,  9  B.  Mon.  204:  Doolingt). 

take  under  the  designation  of  grandchildren,  Hobbs,  5  Harr.  (Del.)  405 ;  Heyward  «.  Hasell, 

unless    it   plainly   appears    that    such   was  2  S.  Car.  509. 
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It  should  be  observed,  however,  that,  in  a  consid-  "  Children " 

erable  class  of  *  cases  (t),  the  word  child  or  children    *151  "^^^y^Zm 
has  received  an  interpretation  extending  it  beyond  its  with  issue. 

more  precise  and  obvious  meaning,  as  denoting  immediate  offspring,, 
and  been  considered  to  have  been  emploj'ed  as  nomen  coUectivum,  or  as 
sj'nonj'mous  with  issue  or  descendants ;  in  which  general  sense  it  has 
often  the  effect,  when  applied  to  real  estate,  of  creating  an  estate  tail.^ 
"Where  this  construction  has  prevailed,  however,  it  has  generally  been 
aided  bj"  the  context.  But  even  if  the  fact  were  otherwise,  those  cases 
would  afford  no  authorit}'  for  extending  the  word  "  children"  to  grand- 
children in  the  cases  under  consideration.  There  it  was  synonymous 
with  issue  in  all  events  ;  here  it  is  to  be  so  Qonstrued  only  in  certain 
events,  leaving  the  signification  of  the  word,  therefore,  dependent  bn 
circumstances  arising  subsequently  to  the  making  of  the  will,  or,  it 
may  be,  to  the  death  of  the  testator.  The  cases,  therefore,  are  not 
analogous. 

[Under  a  gift  to  the  children  of  a  person,  his  children  bj'  different 
marriages  will  generally  be  entitled  ;  and  it  is  not  necessary  "Children" 
to  show  that  the  testator  had  in  view  a  future  marriage,  but  in<;iudes 

.  '^ .  children  of 

only  that  the  terms  of  the  will  are  not  so  wholly  inconsistent  different 
with  such  a  notion  as  necessarily  to  limit  the  generality  of  «"irriages. 
the  word  children  (m)  ,  in  which  latter  case  effect  will  of  course  be  given 
to  the  testator's  language  (x) .  In  a  case  of  Stavers  v.  Barnard  (y) , 
where  a  testator  bequeathed  his  personal  estate  to  trustees,  in  trust  to 
appl}'  the  interest  thereof  "  in  the  maintenance  of  his  children  until  the 
youngest  attained  twenty-one,  and  then  to  divide  the  same  equally  be- 
tween A.,  B.,  C,  and  D.,  children  by  his  former  wife,  and  E.  and  F., 
children  by  his  then  present  wife,  and  such  other  child  or  children  as 
might  be  living,  or  as  his  said  wife  might  be  enceinte  with  at  his  decease." 
Sir  J.  K.  Bruce,  V.-C,  held  that  two  children  by  the  first  marriage,  not 
named  in  the  will,  but  living  at  the  date  of  the  will  and  of  the  testator's 
death,  were  not  entitled  under  the  latter  wOrds  of  the  bequest.] 

It  remains  to  be  observed  that  a  gift  to  children  does  not  extend  to 
children  by  afflnitj^ ;  consequently  a  grandson's  widow  has  ci,i](ijg„  ],„ 
been  held  not  to  be  entitled  under  a  devise  to  grandchil-  affinity  not 
dren  {z).  '"<^'"'"=*- 

*  [Gifts  to  other  classes  of  relations,  as  nephews,  nieces,  cous-  *152 
ins,  are  subject  to  like  rules.     Thus  great-nephews  and  great- 

(t)  Vide  post,  Ch.  XXXVIII:  [and  He  Crawhall's  Trusts,  8  D.  M.  &  G.  480  (gift  "to  the 
children  of  my  sister  A.  (except  the  issue  of  her  daughter  X.)  and  of  my  sister  B,"  held  to  in- 
clude grandchildren  of  B-)  ' 

(m)  Barrington  v.  Tristram,  6  Ves.  345 ;  Critchett  v.  Tavnton,  1  E.  &  My.  541 ;  Peppin  v. 
Bickford.  3  Ves.  570;  Ex  parte  Ilchester,  T  Ves.  368;  Re"Pickup's  Trusts,  1  J.  &  H.  389; 
Isaac  V.  Hughes,  L.  R.  9  Eq.  191.  {x)  Stopford  ».  Chaworth,  8  Beav.  331. 

(,V)  2  Y.'^&c  C.  C.  C.  539:  and  see  Lovejoy  o.  Crafter,  35  Beav.  149.] 

(i)  Hussey  v.  Berkeley,  2  Ed.  194. 

1  Ante,  p.  147,  u.  1. 
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"Nephews,"  nieces^   are   not  included    in    a    gift    to   "  nepbews    and 

ins  "'&c"do  "isces  "  (o) ,  nor  a  great  grand-nephew  in  a  gift  to  ' '  grand- 

not' include  nephe ws  "  (6) .     So  descendants  of  first  cousins  will  not  take 

fwTor"seeond  under  a  gift  to  "  first  cousins  or  cousins  german"  (c)  ;  nor  a 

cousins.  first  cousin  once  removed  under  a  gift  to  second  cousins  (d) . 

"Cousins"  j^j^^  u  coQsing  "  prima  facie  means-first  cousins  (e) .    Asrain, 

means  first  r  j  \  /  o        j 

cousins.  relations  by  afllnity  do  not,  without  the  aid  of  a  context  (/), 
take  under  a  gift  to  "relations"  generally  (^) ,  or  to  relations  of  a 
particular  denomination,  as  nephews  and  nieces  (A). ^  And  a  gift  to' 
nephews  or  nieces  will  not  include  all  great-nephews  or  great-nieces  (»), 
or  all  nephews  or  nieces  by  marriage  (K) ,  merely  because  in  another 
part  of  the  will  the  testator  has  misdescribed  one  or  more  of  them  as  a 
nephew  or  niece.  Generallj',  indeed,  it  will  not  include  even  the  indi- 
viduals thus  misdescribed  (/) . 

But  the  intention  of  a  testator  to  use  anj*  of  these  appellations  in  a 
Unless  the  less  accurate  sense  will  of  course  prevail,  if  clearly  indi- 
context  cated  by  the  context.     Thus,  in  James  v.  Smith  (ot),  where 

proves  a  cur-  '  n         -,  .i  .  .  ... 

ferent  inten-  a  testator,  after  descnbmg  a  great-niece  as. his  "  niece  A., 
''""•  daughter  of  his  nephew  B.,"  bequeathed  his  residue  to  his 

nephews  and  nieces.  Sir  L.  Shadwell,  V.-C,  held  that  the  testator  had 
unequivocally  shown  that  he  meant  the  child  of  a  nephew  or  niece  to 
take,  as  well  as  a  nephew  or  a  niece,  and  that  onlj-  A.  but  all  others  in 
the  same  degree  were  entitled  to  share.  He  distinguished  Shellej^  v. 
Biyer :  "  There  the  testator  spoke  of  a  person  as  his  niece  who  in  fact 
was  his  great-niece,  but  he  did  not  show  that  he  knew  her  to  be  the 
child  of  a  nephew  or  niece  ;  he  sppke  at  random."  It  may  be  doubted, 
however,  whether  the  judges  who  decided  Smith  v.  Lidiard  and  Thomp- 

[(n)  Shelley  t!.  Bryer.  .Tac.  207;  Falkner  j).  Butler,. Arab.  514. 

(h)  Waring  t.  Lee,  8  Bear.  247. 

(c)  Sanderson  «.  Bayley,  4  My.  &  C.  56. 

\d)  Corporation  of  Bridgnorth  w.  Collins,  15  Sim.  541. 

(e)  Stoddart  «.  Nelson,  6  D.  M.  &  G.  68;  Stephenson  v.  Abingdon,  31  Beav.  305;  overrul- 
ing contrary  dictum  of  Shadwell,  V.-C,  Caldecott  v.  tlarrison,  9  Sim.  457. 

if)    Vide,  ante,  p.  124.  (q)  I-libbert  r.  Hibbert,  L.  R.  15  Eq.  372. 

()i)  Wells  I'.  Wells,  L.  R.  18  Eq.  504;  Grant  w.  Grant,  L.  R.  5  C.  P.  380,  727,  2  P.  &  D.  8, 
contra,  is  opposed  to  the  general  current  of  authority. 

(!,)  Shellev  v.  Brver,  Jac.  207;  Thompson  v.  Robinspn,  27  Beav.  486.  See  also  Ee  Blow- 
er's Trusts,  L.  R.  6Ch.  351,  reversing  S.  C.  L.  R.  11  Eq.  97;  Re  Standley's  Estate,  L.  R. 
5  Eq.  303. 

(it)  Smith  I'.  Lidiard,  3  K.  &  J.  252;  Wells  v.  Wells,  L.  E.  18  Eq.  504. 

(/)  See  cases  in  last  two  notes,  and  Hibbert  v.  Hibbert,  L.  R.  15  Eq.  372. 

(ro)  14  Sim.  214. 

1  ShuU  V.   Johnson,   2   Jones,   Eq.   202:  3  K.  &  J.  252.    As  to  the  admissibility  of 

Cromer  ii.  Pinckney,  3  Barb.  Ch.  466.    Neph'  declarations  of  the  testator  as  to  the  person 

ews  and  nieces  "  on  both  sides  "  will  include  intended,  see  ib. ;  Grant  ».  Grant,  L.   R.  5 

those  such  by  marriage.    Frogley  v.  Phillips,  C.  P.  380,  727,  criticised  in  note  h.  supra. 

3  De  G.  F.  &  J.  466.    And  in  Hogg  r.  Cook,  See  further  Sherratt  v.  Mountford,   supra; 

32  Beav.  641,  and  in  Sherratt  w.  Mountford,  Gill  v.  Shellev,  2  Russ.  &  M.  336;  Leigh  ». 

L.  K.  8  Ch.  928,  S.  C.  L.  R.  15  Eq.  305,  when  Byron,  1  Sm.'&  G.  486;  Thompson  v.  Robin- 

the  testator  had  no  nephews  or  nieces  of  his  irison,  27  Beav.  486;  Crook  «.  Whitlev,  7  Do 

own  blood,  those  of  his  wife  were  held  en-  G.  M.  &  G.  490.  "    " 

titled.    See  also  Adney  ii.  Greatrex,  38  L.  J.  a  Green's  Appeal,  42  Penn.  St.  25. 

Ch.  414,   distinguishing  Smith  v.   Lidiard, 

144 


GIFTS   TO  NEPHEWS   OS,   COUSINS.  *154 

son  V.  Robinson  would  accept  inadvertence  as  a  sufficient  distinction 
between  tKose  cases  and  James  v.  Smith.  Again,  in  Weeds  v. 
*  Bristow  («) ,  where  bj'  his  will  a  testator  bequeathed  his  residue  *153 
equally  amongst  his  nephews  and  nieces  ;  and  by  codicil  he  gave 
to  his  "  nephew  A."  (who  was  in  fact  a  great-nepliew) ,  lOOL,  which  he 
declared  was  to  be  in  addition  to  the  share  of  residue  given  to  him  by 
the  will —  (thus  far  like  Shelley  v.  Bryer)  — and  that  he  was  to  receive 
first  the  lOOZ.,  and  afterwards,  in  addition  thereto,  the  said  share  of  resi- 
due ;  it  was  held  by  Sir  J.  Stuart,  V.-C,  that  the  testator  had  put  his 
own  construction  on  his  language,  and  that  not  only  A. ,  but  all  the  other 
great-nephews  and  great-nieces  were  let  in.  As  to  A.,  the  concluding 
passage  of  the  codicil  constituted  of  itself  a  gift  to  A. ;  for  of  course  a 
gift  to  an  individual  otherwise  suflScientlj'  described  is  not  invalidated 
by  a  misstatement  of  his  relationship  (o)  ;  but  as  to  the  others,  the  case 
goes  be3'ond  James  v.  Smith ;  for  there  the  testator  used  tlie  word 
"  niece  "  of  "  the  daughter  of  a  nephew  ;  "  here  he  used  it  only  of  "A." 

So  if  at  the  date  of  the  will  there  is  not,  and  it  is  impossible  there 

ever  should  be,  a  nephew  or  niece,  properly  so  called,  and  , 

the  testator  knows  the  fact,  the  nephew  or  niece  of  a  hus-  gift  strictly 
baud  (p)  or  wife  (q)  may  be  entitled.     So  if  tlie  gift  be  to  ™"').'™;Ji,i 
"  nephews  and  nieces  "  (in  the  plaral),  and  there  is  not  and  liaye  hadaa 
cannot  be  more  than  one  nephew  and  one  niece,  nephews  °  ^'^'^ ' 
and  nieces  by  marriage  may  take(;-).     And  under  "corresponding  cir- 
cumstances first  cous'ins  once  removed  may  take  under  a  gift  to  "  second 
cousins  "  (s) .     But  in  these  cases  it  must  be  proved  that  the  testator 
knew  the  facts  (t). 

And  the  larger  construction  maj'  after  all  be  excluded  by  the  context ; 
as  in  Stephenson  v.  Abingdon  (it) ,  where  by  will  the  bequest  was  to 
"my  cousins  living  at  my  death  and  the  children  of  my  cousins  then 
dead,"  and  by  codicil  the  testator  excluded  from  the  bequest  the  only 
four  persons  who  then  were  or  could  ever  become  his  "  cousins,"  it  was 
nevertheless  held  that  the  children  of  those  cousins,  i.e.  first-  cousins 
once  removed,  could  not  take,  for  the  testator  had  by  expresslj'  men- 
tioning children  of  deceased  cousins  provided  for  such  first  cousins  once 
removed  as  he  meant  to  include. 

*  Conversely,  the  full  force  of  any  term  of  relationship  may     *154 
be  so  limited  by  the  context  as  to  exclude  some  of  those  who 
would   naturally   be   included    in   the   class    (x).      And  it  is   to  be 

(re)  L.  R.  2  Eq.  333.  (o)  Stringer  v.  Gardiner,  4  De  G.  &  J.  468. 

(p)  Slierratt  v.  Mountford,  L.  R.  8  Ch.  928. 

(<;)  Hogg  ?;.  Glavlt.  -32  Beav.  641 :  Sherratt  v.  IVIountford,  L.  R.  8  Ch.  928. 

()■)  Adiiey  v.  Greatrex,  38  L.  J.  Ch.  414.  It  was  assumed  that  a  woman  aged  60  was  past 
child-bearing. 

(s)  Slade  i).  Foolts,  9  Sim.  386.  It  is  presumed  that  the  state  of  facts  found  was  that 
which  existed  at  the  date  of  the  will. 

(0  Crook  c.  WhWley,  7  D.  M.  &.  G.  490.  (v.)  31  Beav.  305. 

(x)  Caldecott  «.  Harrison,  9  Sim.  457,  where  the  V.-C.  held  that  "cousin.s"  was  restricted 
by  the  context  to  first  cousin^.  The  principle  is  of  course  clear,  though  the  V.-C.'s  construc- 
tion of  "cousins  "  has  not  been  followed,  supra. 
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Full  meaning 
curtailed. 

Gift  to  "first 
and  second 


A  gift  to  a 
class  of  rela- 
tions Includes 
those  of  the 
hulf-blood. 


observed  that  a  bequest  to  "first  and  second  cousins"  haa 
been  decided  to  compreliend  a:ll  wlio  are  witiiin  tlie  same 
degree  (tlie  sixth)  as  secoud  cousins ;  and  therefore  to  admit 
gr'eat-nieces  and  first  cousins  once  (y),  or  twice  (2)  removed.] 
Again,  a  gift  to  brothers  and  sisters  extends  to  half 
brothers  and  sisters  (a),  [and  a  gift  to  nephews  and  nieces 
to  the  children  of  half  brothers  and  sisters  (b)  :  and  so  with 
regard  to  every  other  degree  of  relationship.] 


II.  But  the  question  which  has  been  chiefly  agitated  in  devises  and  be- 
quests to  children  is,  as  to  the  point  of  time  at  which  the  class 
children  en-    is  to  be  ascertained,  or  in  other  words,  as  to  the  period  with- 
titied.  jq  ^iiich  the  objects  must  be  born  and  existent ;  '■  supposing 

(y)  Mavott ».  Mayott,  2  B.  C.  C.  125. 

(z)  Silcox  V.  Bell,  1  S.  &  St.  301 ;  Charge  v.  Goodyer,  3  Russ.  140.] 
(«)  Tiie  point  was  adverted  to,  argitaidoj  in  Leake  v.  Robinson,  2  Mer.  363,  which  did 
not  require  its  determination. 

[(A)  Grieves  v.  Rawley,  10  Hare,  63. 


1  A  devise  to  a  class  of  persons  takes  effect 
in  favor  of  those  who  constitute  the  class  at 
the  death  of  the  testator,  unless  a  contrary 
intention  can  be  inferred  from  some  particula"r 
language  of  the  will,  or  from  some  such  extrin- 
sic facts  as  may  be  entitled  to  consideration  in 
construing  its  provisions.  Campbell  v.  Raw- 
don,  18  N.  Y.  412;  Jenkins  v.  Freyer,  4  Paige, 
47;  Lorillard  i).  Coster,  5  Paige,  172;  Upham 
*.  Eiiierson,  119  Mass.  509;  Worcester  v. 
Worcester,  101  Mass.  128;  Lombard  «.  Boy- 
den,  5  Allen,  24!);  Whitney  i).  Whitney, 
45  N.  H.  311;  Gross's  Estate,  10  Barr,  360; 
Chase  v.  Lockerman,  11  Gill  &  J.  185;  Young 
V.  Robinson,  ib.  329;  Shotts  ».  Foe,  47  Md. 
513;  Shinn  i;.  Motley,  3  Jones,  Eq.  490; 
Britton  v.  Miller,  03  N.  Car.  268 ;  Gillespie  v. 
Schuman,  62  Ga.  252;  Springer  v.  Congleton, 
30  Ga.  977;  Goodwin  v.  Goodwin,  48  Ind. 
584;  Wren  v.  Hynes,  2  Duv.  129;  McClung  i). 
McMillan,- 1  Heisk.  655;  In  re  Coleman,  L.  R. 
4  Ch.  D.  165.  See  Lewis  jj.. Lewis,  62  Ga. 
235.  And  in  the  case  of  a  gift  to  tenants  in 
common,  the  survivors  at  the  time  of  the 
testator's  death,  some  of  the  number  having 
previously  deceased,  gain,  prim&  fade,  no 
uenelit  from  the  diminution  of  donees.  Up- 
ham V.  Emerson,,  119  Mass.  509;  Lombard  v. 
Boyden,  5  Allen,  249.  (It  would  be  otherwise 
if  the  donees  were  to  take  jointly.  Holbrook 
e.  Harrington,  10  Gray,  102.  See  post,  Ch. 
XXXIL)  Thus  it  is  a  general  rule  tliat  when 
an  aggregate  fund  is  given  to  several;  to  be  di- 
vided among  them  iiomlnatim,  in  equal  shares, 
if  one  of  them  dies  before  the  testator  liis 
share,  if  not  otherwise  disposed  of,  will  lapse. 
Workman  ii.  Workman,  2  Allen,  472;  Jack- 
son V.  Roberts,  14  Grav,  546;  Stedman  v. 
Priest,  103  Mass.  293.  "See  Kelly  «.  Kelly, 
61  N.  Y.  47.  Still,  the  mere  fact  that  the 
testator  mentions  by  name  the  individuals 
who  make  up  the  class  is  not  conclusive,  and 
if  an  intention  to  give  a  right  of  survivor- 


ship may  be  collected  from  the  remaining  pro- 
visions, applied  to  the  existing  facts,  such 
intention  must  prevail.  Stedman  y.  i*riest, 
103  Mass.  293,  Colt,  J.  So,  too,  where  the 
question  of  right  hy  survivorship  arises  upon 
the  termination  of  a  prior  estate  given  by 
the  testator,  -if  there  be  words  which  show 
an  intention  that  those  living  at  that  time 
shall  take  the  whole  estate,  then,  though  the 
interest  of  each  was  vested  when  the  testator 
died,  such  interest  would  not  be  transmitted 
b}^  the  death  of  a  child  during  the  existence 
of  the  prior  es-tate,  but  would  go  by  survivor- 
ship to  the  others.  McClung  v.  McMillan, 
1  Heisk.  655;  Bridgewater  i;.  Gordon,  2  Sneed, 
5.  On  the  other  hand,  where  a  gift  to  a  clasg 
is  to  take  effect  after  the  testator's  death,  (he 
estate  given  will  be  cut  down  by  the  birth  of 
others  who  come  within  the  description  before  ■ 
the  period  or  event  upon  which  the  gift  is  to 
take  effect  or  the  distribution  is  to  be  made; 
such  will  be  included  as  within  the  probable 
intention  of  the  testator.  Thus,  in  the  case 
of  a  gift  to  grandchildren,  any  grandchild  of 
the  testator  who  might  be  borii  after  his  death 
would  be  entitled  to  a  share  of  the  fund. 
Hall  V.  Hall,  123  Mass.  120;  Fosdiek  v.  Fos- 
dick,  6  Allen,  41;  Worcester  v.  Worcester, 
101  Mass.  128;  Hatfield  v.  Sohier,  114  Mass. 
48;  Nichols  ».  Dennv,  37  Miss.  59;  Yeaton 
V.  Roberts,  28  N.  H."459;  Haskins  v.  Tate, 
25  Penn.  St.  249;  Teed  v.  Morton,  60  N.  Y. 
502;  Sinton  v.  Bovd,  19  Ohio  St.  30;  Myers 
V.  Myers,  2  McCord,  Ch.  256.  But  if  the 
period  is  left  indefinite,  or  if  the  gift  is  per 
verba  in  prasenti,  none  but  those  born  before 
the  death  of  the  testator  can  take.  Myers  ih 
Myers,  supra;  Jenkins  v.  Freyer,  4  Paige,  47  ;- 
Van  Hook  v.  Rogers,  3  Miirph.  178.  See 
Hansford  v.  Elliott,  9  Leigh,  79 ;  Meares  v. 
Meares,  4  Ired.  192.  To  let  in  children  born 
after  the  death  of  the  testator,  some  subse- 
quent period  of  distribution  must  be  fixed,  or 
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the  testator  himself  not  to  have  expressly  fixed  the  period  of  ascertain- 
ing the  objects,  which,  of  course,  takes  the  case  out  of  the  general  rule; 


the  result  must  depend  on  some  contingency, 
and  not  be  left  indefinite.    Swinton  v.  Legave, 

2  AicCord,  Cii.  440 ;  Jenkins  v.  Freyer,  4  Paige, 
47;  Battel  v.  Ommaney,  4  Russ.  70.  See 
Turner  v.  Patterson,  5  Dana,  292.  A  testa- 
tor devised  ail  tlie  remainder  of  liis  estate, 
both  real  and  personal,  to  his  daughter  S.  A. 
and  the  children  born  of  her  body,  including 
all  his  wile  had  the  improvement  of  during 
her  life,  after  the  decease  of  his  said  wife. 
S.  A.  had  three  children  when  the  will  was, 
made,  and  a  fourth  was  born  afterwards  in 
the  testator's  lifetime,  all  of  whom  survived 
the  testator,  and  two  more  were  born  after 
his  decease.  It  was  held  that  "  the  children 
of  her  body "  meant  all  the  children  she 
might  liave.  Mr.  Justice  Wilde  said  this 
was  not  a  strained  construction  of  the  words 
when  it  is  observed  that,  as  to  part  of  the 
propertv,  the  devise  was  prospective,  it  beiug 
a  remainder  after  a  life-estate  to  the  widow. 
If  the  devisor  had  intended  to  limit  his  bounty 
to  the  children  living  when  he  made  his  will, 
the  learned  judge  thought  that  he  would 
have  named  them,  or  used  words  to  show 
that  he  meant  so  to  limit  it.  Annable  v.  Patch, 

3  Pick.  3t)3.  In  this  case  S.  A.  and  her  four 
children,  living  at  the  time  of  the  testator's 
death,  took  an  estate  together  in  fee-simple  in 
the  real  property,  —  in  the  part  m  which  the 
widow  had  a  life-estate,  a  vested  remainder, 
which  opened  to  let  in  |he  two  after-born 
children,  and  in  the  rest  a  qualified  fee  so 
limited  as  to  admit  their  claims  bv  wa}'  of 
executory  devise.  See  Dingley  v.  "bingley, 
5  Mass.  535.  And  it  seems  also  that  the 
after-born  children  were  entitled  to  share  in 
the  personal  property  by  way  of  executory 
devise.  See  Dingle^'  v.  Dingley,  5  Mass.  535, 
537;  Parkman  ».  Bowdoiii,  1  Sumn.  366, 
367;  Weston  v.  Foster,  7  Met.  300;  Gardner 
V.  James,  6  Beav.  170 ;  Yeaton  u.  Roberts, 
8  Foster.  4-59;  Ballard  v.  Ballard,  18  Pick. 
41;  Phillips  v.  Johnson.  14  B.  Mon.  172; 
Ward  V.  Saunders,  3  Sneed.  387.  Again,  the 
language  of  the  wnll  may  be  such  as  to  cut 
off  all  who  are  not  in  e.s-se  at  the  coming  of 
the  event  upon  which  distribution  is  to  be 
made.  Inasmuch  as  a  purpose  to  limit  the 
testator's  bounty  in  this  way  is  perfectly  le- 
gal, there  can  be  no  difficulty  when  thelan- 
guage  used  is  free  from  doubt.  But  as  the 
language  of  testators  is  often  obscure  in  this 
as  m  other  particulars,  the  adoption  of  an 
artificial  basis  of  interpretation  of  the  term 
''survivors"  and  its  equivalents  has  been 
found  necessary.  Unfortunately  the  courts 
have  not  always  agreed  upon  the  probable 
meaning  of  such  language.  Thus,  in  the  ca.se 
of  a  gift  to  A  for  life,  and  afterwards  to  his 
surviving  children,  it  has  been  held  by  many 
of  the  courts  that  in  the  absence  of  explana- 
tory language,  the  term  "surviving"  is  to 
be  deemed  as  referring  to  the  death  of  the 
testator,  the  persons  surviving  that  event 
thus  faking  vested  estates.  Moore  v.  Lyons, 
25  Wend.  119 ;  Livingston  v.  Greene,  52  N.  Y. 


118;  Embury  v.  Sheldon,  68  N".  Y.  227 ;  Ste- 
venson V.  Lesley,  70  N.  Y.  512;  Ross  v. 
Drake,  37  Penn.'St.  373;  Hansford  v.  Elliott, 
9  Leigh,  79;  Blanchard  v.  Blanchard,  1  Allen, 
223;  Pike  i:  Stephenson,  99  Mass.  188.  See 
also  Shutt  V.  Rambo,  57  Penn.  St.  149; 
Schoonmaker  v.  Stockton,  37  Penn.  St.  461. 
On  the  other  hand,  courts  of  sevei'al  of  the 
states,  following,  as  it  seems,  a  more  natural 
construction,  hold  that  the  word  is  to  be 
treated  as  referring  to  those  who  survive  at  the 
termination  of  the  preceding  estate.  B'-an- 
son  i>.  Hill,  31  Md.  181 ;  'Vantilburgh  v.  Hol- 
liushead,  1  McCart.  35;  Slack  r.  Bird,  8  C.  E. 
Green,  238;  Swinton  v.  Legare,  2  McCord, 
Ch.  440;  Cole  v.  Creyon,  1  Hill,  Ch.  2:3;  the 
last  two,  however,  being  cases  of  -legacies,  as 
to  which  see  infra.  The  first  of  these  posi- 
tions rests  upon  the  ground  that,  though 
there  is  doubt  as  to  the  meaning  of  the  term 
'•survivors,"  that  doubt  may  be  solved  by 
the  rule,  admitted  b}*  general  consent,  that 
the  law  favors  the  vesting  of  estates ;  and  it  is 
probable  that  even  in  those  states  in  which 
theprttua  fntU  import  of  the  word  is  deemed 
to  look  to  the  termination  of  the,  particular 
estate,  such  construction  will  give  way  to 
slight  indications  of  an  intention  at  variance 
with  it.  It  is  equally  true  that  in  those  states 
in  which  the  presumed  import  of  the  word  is 
diffei'ent,  the  presumptive  meaning  will  read- 
ily yield  to  language  suggesting  another 
meaning.  ,  See  Olney  v.  Hull,  21  Pick.  311; 
Hulbert  i>.  Emerson,  16  Mass.  241  (doubted, 
apparently,  in  Blanchard  v.  Blanchard,  1  Al- 
len, 22-3,  "228);  Thomson  v.  Ludington,  104 
Mass.  193.  For  other  cases  of  construction  of 
this  term  or  equivalents,  see  Scott  v.  Guern- 
sey, 48  N.  Y.  106 ;  Brooks  v.  Carter,  118  Mass. 
407;'Howland  v.  Howland,  11  Gray,  469; 
Haskins  v.  Tate,  25  Penn.  St.  249;  Carroll  «, 
Hancock,  3  Jones,  471;  Schoppert  v.  Gillam, 
6  Rich.  Eq.  83;  Stevenson  «.  Evans,  10  Ohio 
St.  307:  Smith  v.  Block,  29  Ohio  St.  488; 
Satterfield  v.  Mayes,  11  Humph.  58;  Rogers 
V.  Rogers,  2  Head,  661 ;  McLean  v.  Freeman, 
70  N."  Y.  81;  Provost  v.  Provost,  ib.  141; 
Buel  V.  Southwick,  ib.  581;  Smith  r.  Scholtz, 
68  N.  Y.  41;  Brewster  v.  Striker,  2  Comst. 
19;  Striker  v.  Mott,  28  N.  Y.  82;  Colton  v. 
Fox,  67  N.  Y.  348.  The  conflict  of  authority 
in  regard  to  the  rule  of  interpretation  to  be 
given  to  the  word  "survivors  "  might  be  sup- 
posed from  some  of  the  cases  to  be  confined 
to  gifts  of  realty.  In  the  case  of  a  chattel,  it 
has  been  said  that  there  can  be  no  remainder 
which  shall  presently  vest,  subject  to  ope,uing, 
in  favor  of  after-born  children;  and  that  the 
estate  must  be  deemed  contingent  until  the 
time  for  distribution  arrives.  Parsons,  C.  J., 
in  Dingley  v.  Dingley,  5  Mass.  535.  537; 
Shaw,  C.  Ij.,  in  Emerson  «.  Cutter,  14  Pick- 
108.  Compare  Jenkins  i'.  Frever,  4  Paige, 
47;  Cole  v.  Creyon,  1  Hill,  Ch.  '322;  Swintoa 
'  V.  Legare,  2  iflcCord,  Ch.  440 ;  Simms  v. 
Garrot,  1  Dev.  &  B.  Eq.  393;  Walters  v. 
Crutcher,  15  B.  Mon.  2 ;  all  to  the  effect  that 
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for  example,  a  gift  to  children  "  now  living,''  applies  to  such  as  are  in 
existence  at  the  date  of  th6  will  (c),  and  those  only ;  and  a  gift  to  chil- 
dren living  at  the  decease  of  A.  will  extend  to  children  existing  at  the 
prescribed  period,  whether  the  event  happens  in  the  testator's  lifetime 
(supposing  that  they  survive  him),  or  after  his  decease  (li).     [These, 

however,  are  still  gifts  to  classes,  and  if  any  of  the  children 
*155     *"now  living,"  or  "  living  at  the  death  of  A."  (supposing  A. 

to  die  before  the  testator),  should  die  in  the  testator's  lifetime, 
the  share  which  such  child  would  have  taken  will  not  lapse,  but  the  sur- 
viving children  will  take  the  whole.  Classes  fluctuate  both  by  diminu- 
tion and  by  increase  :  here  it  would  be  by  diminution  only  {da).  But  if 
the  testator  after  a  gift  to  "  children,"  proceeds  to  name  them  (e),  or  if 

(c)  James  V.  Richardson,  1  Vent.  3.34,2  Vent.  311;  Burchet  ».  Durdant,  T.  Ravm.  330. 
See  also  Att.-Gen.  v.  liurv,  1  Eq.  Ca.  Ab.  201 ;  Crosjey  v.  Clare,  3  Sw.  320,  n. :  "Abnev  v. 
Miller,  2  Atl<.  5S)3;  Blunde'll  r..  Dunn,  1  Mad.  433. 

(r/)  Gift  to  children  of  A.  livinij  at  the  death  of  B.  —  Allan  ».  Callow.  3  Ves.  289;  [Turner 
V.  Hudson,  10  Beav.  222.]  Where  a  testator  gave  a  legacy  to  A.  his  daughter  for  life,  and 
after  her  death  to  his  grandson  B. ;  and  if  he  .should  die  in  the  lifetime  of  A.,  then  to  the 
■children  of  C.  who  should  be  then  living;  it  was  held  that  the  bequest  was  contined  to  the 
children  of  C.  living  at  the  death  of  A.,  and  that  the  point  was  so  clear,  that  the  costs  of 
'  the  suit  occasioned  by  the  refusal  of  the  executor  to  pay  the  legacv  without  the  opiiiifui  of  tlie 
court  must  fall  on  himself,  Harvey  v.  Harvey,  3  Jur.  949.  [See  further  as  to  "then  living," 
ante.  Vol.  I.,  p.  8jl,  n.]  And  here  it  may  not  be  amiss  to  observe,  that  a  child  who  is  made 
a  legatee  for  life  is  not  thereby  incapacitated  from  claiming  under  a  bequest  of  the  ultei-ior 
hiterest  to  the  testator's  children  living  at  his  (the  testator's)  decease.    Jennings  v.  Newman, 

10  Sim.  219.     [See  also  Almack.  v.   Horn,  1  H.  &  M.  630 ;  and  see  Woods  v.  Towivlev, 

11  Hare,  314;  Carver  v.  Burgess,  18  Beav.  541,  7  D.  M.  &  G.  97;  Reay  e.  Rav/linson, 
23  Beav.  88.] 

[(t/o)  Lee  c.  Pain,  4  Hare,  250;  Leigh  i'.  Leigh,  17  Beav.  605 ;  Cruse  ?).  Howell,  4  Drew.  215. 
See  also  Viner  v.  Francis,  2  Cox.  190:  Diinond  v.  Bostock,  L.  R.  tQ  Ch.  358.  See  further  as 
to  gifts  to  a  class,  Vol.  L,  i)p.  269,  341.  The  head-note  to  Spencer  v.  Wilson,  L.  K.  16  Eq. 
50i,  erroneously  states  that  in  that  case  Leigh  v,  Leigh  was  "not  followed."  The  two  cases 
were  very  different,  as  pointed  out  in  the  latter  by  Malins,  V.-C,  who  in  Re  Smith's  Trusts, 
9  Ch.  D.  119,  cited  Leigh  v.  Leigh  as  an  authoritv. 

(e)  Bain  o.  Lescher.'ll  Sim.  397.  And  see  Biirrell  ».  Baskerlield,  11  Beav.  525;  Re  Hull's 
Estate,  21  Beav.  314;  Spencer  v.  Wilson,  L.  R.  16  Eq.  501.     But  a  gift  to  several  children, 

a  legacy  (Simms  v.  Garrot  and  Walters  v.  concerned.  There  ma}',  for  example,  be  a 
Crutcher  were  gifts  of  slaves  which  the  law  gift  in  lee  to  A.,  "and  in  case  of  his  decease" 
termed  a  devise)  given  to  a  class  of  individ-  to  B. ;  and  the  que;>tion  then  arises  as  to  the 
uals  will  /Jj'i77m/;f.cie  include  all  who  answer  interpretation  to  be  put  upon  the  quoted 
the  description  "at  the  time  of  distribution.  words.  Does  the, testator,  in  the  absence  of 
But  the  doctrine  of  Parsons,  C.  J.,  in  Dingley  explanatory  language  in  the  will,  mean  that 
V.Dingley,  above  referred  to,  may  have  been  B.  is  to  take  in  the  event  of  the  death  of  A. 
based  upon  the  early  common-law  rule,  now  at  any  time,  or  does  he  mean  that  he  is  only 
discarded'even  as  to  money  (Smith  ».  Van  Os-  to  take  in  the  event  of  A.'s  death  in  liis  (Ihe 
trand,  64  N.  Y.  278),  thatno  remaimler  ccudd  testator's)  lifetime?  The  absurdity,  however, 
"be  created  in  a  chattel  after  the  gift  of  a  life-  of  imputing  to  the  testator  a  suggestion  of 
estate,  such  a  gift  carrying  the  absolute  es-  uncertainty,  implied  by  the  words  "in  case 
tate.  Ante,  Vol.  I.  p.  879 ;  Welsch  v.  Belle-  of "  or  the"  like,  of  what  all  men  know  to  be 
ville  Bank,  94  III.  191 ;  2  Kent,  Com.  352,  353;  certain,  has  led  the  courts  to  adopt  the  view 
4  Kent,  Com.  269.  Inasmuch  as  it  is  r.ow  that  his  intention  was  to  substitute  B.  to  the 
well  established  that  there  may  be  such  a  re-  place  of  A.  if  the  gift  to  A.  should  fail  by 
maindcr,  there  seems  to  l)e  110  reason  why  the  A.'s  death  before  the  will  should  go  into 
remainder  may  not  be  liable  lo  open  and  let  effect.  Briggs  ?j.  Shaw,  9  Allen,  516;  Cross- 
in  after-bttni  persons  as  in  cases  of  realry,  the  man  ?'.  I'leld,  119  Mass.  170:  Cambridge  v. 
result  of  which  would  be  to  leave  the  conflict  Rous,  8  Ves.  21;  Home  D.  Pillaus,  2  My.  & 
of  authority  as  to  "  survivors  "  standing  as  to  K.  20;  Schenck  v.  Agnew,,4  Kay  &  J. "406; 
piM'sonalty  as  well  as  to  realty.  The  distinction  Kelly  ».  Kelly.  01  N."Y.  47.  Compare  Bur- 
SHggesteti  has  not  elsewhere  been  ti(ken.  A  ton  ».  Oonigland,  82  N.  Car.  99;  Davis  v. 
que<tion  somewhat  similar  to  that  of  the  sur-  Parker,  69  N  Car.  271:  Hilliard  «.  Kearney, 
vivin-ship  in  a  class,  it  may  bv  anticipation  be  Bush.  Eq.  221;  ante,  Vol.  I.  p.  363,  n.  See 
here  observed,  often  arises  wlien,  instead  of  a  post,  Ch.  XLVIII. 
class,  the  death  of  only  a  single  individual  is 
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he  specifies  their  nnraber,  as  by  giving  "  to  the  five  children  of  A."  (/), 
this  is  a  designatio  personarum,  and  is  a  bequest  to  those  who  are  named, 
or  to  tlie  five  in  existence  at  the  date  of  the  will,  and  the  shares  of  anj' 
who  die  before  the  testator  lapse.  kSo,  where  the  bequest  was  to  the 
testator's  brothers  and  sister  and  his  wife's  brothers  and  sister,  the  tes- 
tator and  his  wife  each  having  one  sister  at  the  date  of  tlie  will  (fj) ,  and 
in  another  case  even  where  the  bequest  was  to  E.,  the  eldest  son  of  J.  S. 
and  the  other  children  of  J.  S.,  he  having  three  other  children  at  the 
date  of  the  will,  it  was  held  that  the  ternis  "  children,"  "  brothers,"  &c., 
were  to  be  understood  -as  confined  to  those  living  at  the  date  of  the 
will  (//).] 

The  following  are  the  rules  of  construction  regulating  the  class  of 
objects  entitled  in  respect  of  period  of  birth  under  general  gifts  to 
children :  — 

II.   1.  An  immediate  gift  to  children  {i.e.  a  gift  to  take  effect  in  pos- 
session immediately  on  the  testator's  decease),  whether  it  be  ],„n,e(ijate 
to  the  children  of  a  living  (t)  or  a  deceased  person  {k),  and  sifts  confined 
whether  to  children  simplj'  or  to  all  the  children  (Z),  living  at 

and  whether  *  there  be  a  gift  over  in  case  of  the  de-     *156  tleath  of 

testator. 

cease  of  any  of  the  children  under  age  or  not  (m) , 
comprehends  the  children  living  at  the  testator's  death  (if  amj),  and  those 
onh' ;  notwithstanding  some  of  the  early  cases,  which  make  the  date  of 
the  will  the  period  of  ascertaining  the  objects  (w).' 

It  is  scarcely  necessary  to  observe  that  this  and  the  succeeding  rules 
apply  to  issue  of  every  degree,  as  grandchildren,  great-grandchildren, 
&c.,  though  cases  to  the  contrarj'  are  to  be  found,  especially  at  an  early 
period.     As  in  Cook  v.  Cook  (o),  where,  under  an  immediate  devise 

nominntlm  in  one  part  of  the  will,  does  not  confine  the  generality  of  a  bequest  to  "children," 
in  anoHiLM-  part.  Moffat  i\  Burnio,  18  Beav.  211.  See  also  Fullford  v.  FiiUford,  IG  Beav.  565; 
FiLzrov  0.  Uiike  of  Riclimond,  27  Beav.  186.     Cf.  Wliite  v.  Wakley,  26  Beav.  23. 

(/"■)  Re  Smith's  Trusts,  9  Ch.  D.  117. 

Oi)  Havergal  v.  Harrison,  7  Beav.  49.     And  see  Hall  i;.  Robertson,  4  D.  M.  &  G.  781. 

(A)  Leach  i'.  Leach,  2  V.  &  C.  C.  ('..  495.  See  also  Ramsav  i:  Shelmerdine,  L.  R.  1  Eq. 
129,  an.l  r/u.  Cf.  Goodfellow  v.  Goodrellow,  18  Beav.  356;  Re  Stanhope's  Trusts.  27  Beav.  201.J 

(i)  2  Vcrn.  10.5;  1  Eq.  Ca.  Ab.  2[)2.  pi.  20;  Pre.  Ch.  470;  2  Vern.  545;  1  Ves.  209;  2  Ves. 
83;  Amb.  273;  ib.  343;  1  B.  C.  C.  532,  n. ;  ib.  529;  1  Cox,  68;  2  Co.'c,  190;  2  B.  C.  C.  658; 
3  B.  C.  C.  332;  ib.  391 ;  14  Ves.  576.  (k)  Viner  v.  Francis,  2  Cox.  190. 

(0  Hoalhe  f.  Ileatho,  2  Atli.  121;  Singleton  v.  Gilbert,  1  B  C.  C.  542,  n. ;  1  Cox,  68; 
Scott  V.  Harwood,  5  Mad.  332. 

(m)  Davidson  i>.  Dallas,  14  Ves.  576;  [Scott  v.  Harwood,  5  Mad.  .332.]  But  as- the  gift 
over  necessarily  suspends  the  distribution  as  to  all  until,  the  eldest  attains  twenty-one,  [as  to 
which,  lioivcvcr,  see  Fawkos  v.  Gray,  18  Ves.  131]  ought  not  the  children  born  in  the  interval 
to  have  been  let  in,  seeing  that  these  rules  always  aim  at  including  as  many  objects  as  possible? 

(n)  See  Northey  v.  Strange,  1  P.  W.  341;  S.  C.  nom.  Northev  v.  Burbage,  Gill).  Rep.  Eq. 
138,  Pre.  Ch.  470.  '  (o)  2  Vern.  545. 

1  Of  course  the  date  of  the  will  may  be  Whitehead  v.  Lassiter,  4  Jones,  Eq.  79;  Uns- 

made  the  time  for  ascertaining  the  objects,  worth  v.   Speakman,    L.   R.   4  Ch.   D.    620 

whether  by  .specific  language  oi'  by  reason-  (denying  Stewart  v.  -Jones,  3   De   G.    &  J. 

able  interpretation,  the  presumption  that  the  532.  in'which,  however,  the  principle  was  not 

will  speaks  from  the  death  of  the   testator  disputed);  In  re  Potter's  Trusts,  L.  R.  8  Eq. 

beint; priiJi'i  facie  on\y.    Diugley.i'.  Dingley,  52,  60;   Habergham  «.  Kidehalgh,  L.  E.  9 

5  Mass.  535  j  Morse  v.  Morse,  11  Allen,  36;  Eq.  395. 
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(i.e.  a  devise  in  possession)  to  the  issue  of  J.  S.  (which  was  held  to.  ap- 
ply to  the  children  and  grandchildren) ,  a  son  born  after  the  death  of  the 
testator  was  allowed  to  participate. 

II.  2.  Where  a  particular  estate  or  interest  is  carved  out,  with  a  gift 
In  future  ^^'^^  ^^  ^^^  children  of  the  person  talking  that  interest,  or  the 
gifts,  chil-  children  of  any  other  person,  such  gift  will  embrace  not  onh' 
for  "peviod  of  *^^  objects  living  at  the  death  of  the  testator,  but  all  who  may 
distribution  subsequently  come  into  existence  before  the  period  of  distribu- 
tion (p).^  Thus  in  the  case  of  a  devise  or  bequest  to  A.  for 
life,  and  after  his  decease  to  his  children,  or  (which  is  a  better  illustra- 
tion of  the  limits  of  the  rule,  since,  in  the  case  suggested,  the  parent  being 
the  legatee  for  life,  all  the  children  who  can  ever  be  born  necessarilj'  come 
in  esse  during  the  preceding  interest)  to  A.  for  life,  and  after  his  de- 
cease to  the  children  of  B.,  the  children  (if  any)  of  B.  living  at  the 
death  of  the  testator,  together  with  those  who  happen  to  be  born  dur- 
ing the  life  of  A.,  the  tenant  for  life,  are  entitled,  but  not  those  who 
may  come  into  existence  after  the  death  of  A.  (q) .  [And  a  gift  over  in 
case  of  the  decease  of  any  of  the  children  under  age  will  not  affect 
*157  the  construction  (>■).]  The  rule  is  the  same  where  the  life  *  in- 
terest is  not  of  the  testator's  own  creation,  but  is  anterior  to  his 
title  (s)  ;   [or  where  the  prior  estate  determines  b}'  ba'nkruptc}'  (/).] 

In  cases  falling  within  this  rule,  the  children,  if  any,  living,  at  the 
Chi  1  •  t  1  ^^^^^^  of  the  testator,  take  an  immediately  vested  interest  in 
vested  their  shares,  subject  to  the  diminution  of  those  shares  {i.e. 

to  be  divest-  ^°  their  being  divested  jdj-o  tanto),  as  the  number  of  objects 
eipro  tanto.    is  augmented  bj'  future  births,  during  the  life  of  the  tenant 

(p)  9  Mod.  104;  1  Atk.  509:  2Atk.  329:  Amb.  334;  1  Ves.  Ill ;  1  Cox,  327;  Cowp.  309; 
1  B.  C.  C.  637,  542;  [3  B.  C.  C.  352,  434;]  5  Ves.  130;  8  Ves.  375;  15  Tes.  122;  10  East, 
503 ;  1  Mer.  654 ;  2  Mer.  363 ;  1  Ba.  &  Be.  449  ;  3  Dow,  61 ;  [5  Beav.  45.]  i 

(q)  Ayton  v.  Ayton,  1  Cox,  327. 

[(r)  Berkeley  v.  Swinburne,  16  Sim.  275,  corresponding  with  Davidson  v.  Dallas,  tfujnyi ; 
the  gift  over  was  treated  as  tonfrming  the  rule.  But  see  per  Cur.  13  Ch.  D.  48!),  491,  492. 
See  also  the  ordur  in  Re  Smith,' 2  J.  &  H.  601,  which  favors  a  different  rule,  since  in  terms  it 
admits  all  children  boi'n  before  the  gift  over  operated.  The  only  point  decided,  however,  was 
that  no  child  born  after  its  father's  bankruptcy  (upon  which  the  prior  estate  ceased)  was  enti- 
tled; and  as,  in  fact,  no  child  was  born  between  that  event  (1841)  and  the  eldest  sou's  major- 
it}'  (1848),  the  other  point  did  not  arise.] 

(s)  Walker  ii.  Shore,  15  Ves.  122.  Same  construction  in  case,  of  an  appointment. — [The 
same  rules  are  applicable  to  an  appointment  undera  powor;  and  though  the  power  authorizes 
an  appointment  to  children  living  at  tlie  donee's  death  only,  the  court  will  not  on  tliat  account, 
and  to  niilke  the  appointment  (it  on  lo  the  power,  restrain  the  generality  of  the  expressions 
used.  Harvey  v.  Stracey,  1  Drew.  7.3,  122.  That  appointments  by  wiii  are  generally  to  be 
construed  in  \lie  same  wav  as  simple  bequests,  see  Oke  i'.  Heatli.  ]  Ves.  135:  Easum  v. 
Appleford,  5  My.  &  C.  56.   '(()  Re  Smith,  2  J.  &  H.  594;  Re  Aylwin's  Trusts,  L.  R.  16  Eq.  590.] 

1  Nichols  V.  Denn}',  37  Miss.  59;  Carroll  the  estate  given  vests  in  the  donees.  It  is  of 
«.  Hancock,  3  .Tones,  471 ;  Harris  ».Alderson,  course  perfectly  consistent  with  the  vesting 
4  Sneed,  250;  Ridgeway  v.  Underwood,  67  of  an  estate  at  the  death  of  the  testator  that 
Jll.  419;  Hill  V.  Rockingham  Bank,  45  N.  H.  that  estate  should  afterwards  open  to  receive 
270;  Sinnns  v.  Garrot,  1  Dev.  &  B.  Eq.  393;  after-born  objects,  and  that  it  should  not  re- 
Hall  «.  Hall,  123  Mass.  120.  See-tiii^f,  p.  ceive  its  final  character  until  the  "happening 
154,  note  1.  It  may  be  remarked  for  the  of  some  event  to  transpire  after  the  testator's 
beueht  of  the  student  that  the  question  wlio  death ;  at  least  iu  the  case  of  a  gift  of  realty, 
are  eventually  to  take  in  cases  of  this  kind  is  As  to  personalty,  see  anie,  p.  154,  note  1,  at 
not  to  be  coulbunded  with  the  question  when  end. 
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for  life  ;  and,  consequentlj',  on  the  death  of  anj'  of  the  children  during 
the  life  of  the  tenant  for  life,  their  shares  (if  their  interest  therein  is 
transmissible)  devolve  to  their  respective  representatives  (u)  ;  though 
the  rule  is  sometimes  inaccuratelj'  stated,  as  if  existence  at  the  period 
of  distribution  was  essential  {v) . 

The  preceding  rule  of  construction  applies  not  only  where  the  future 
devise  {i.e.  future  in  enjo3"ment)  consists  of  a  limitation  of  Construction 
real  estate  b}'  waj-  of  remainder,  or  a  corresponding  gift  of  S'cLtorl^ '" 
personalty  (of  which  there  cannot  be  a  remainder,  properly  so  gifts. 
called),  but  also  to  executory  gifts  made  to  take  effect  in  defeasance  of 
a  prior  gift.  Therefore,  if  a  legacy  be  given  to  B.,  son  of  A.,  and,  if 
he  shall  die  under  the  age  of  twenty-one,  to  the  otlier  children  of  A., 
it  is  clear  that  on  the  happening  of  the  contingency  all  the  children  who 
shall  then  have  been  born  (including,  of  course,  the  children,  if  anj', 
who  may  have  been  living  at  the  testator's  death),  are  entitled  {w): 
The  principle,  indeed,  seems  to  extend  to  everj'  future  limitation  ;  \_e.ff. 
to  a  gift  to  the  testator's  children,  to  be  divided  among  them  at  the  end 
of  twentj'  j-ears  after  his  death  (a").] 

But  the  subjecting  of  lands  devised  to  trusts  for  partial  pur- 
poses, *  as  the  raising  of  monej-,  payment  of  annuities,  or  the     *158 
like,  bj-  which  the  vesting  in  possession  is  not  postponed,  does 
not  let  in  children  born  during  the  continuance  of  those  trusts. 

Thus,  in  Singleton  v.  Gilbert  (y),  where  A.  devised  her  real  estate  to 
trustees  for  500  j'ears,  to  raise  200/.,  and  then  to  other  trus-  Mere  charg- 
tees  for  1,000  years,  out  of  the  rents  to  pay  the  interest  ing  of  lands 

„  ,  .      ,.„  .  .  ,         ,  .  ,  .,    does  not 

thereof,  and  certam  hfe-annuities  ;  and,  subject  to  the  said  let  in  future 
terms,  she  gave  the  estate  to  all  and  every  the'  child  and  "Children. 
children  of  her  brother  T.  in  tail,  as  tenants  in  common.  One  question 
was,  whether  a  child  born  after  the  death  of  A.,  but  in  the  lifetime  of 
the  annuitants,  could  take  jointly  with  two  others  born  before  A.'s 
death.  It  was  insisted,  on  behalf  of  such  child,  that  the  devise  was  to  be 
considered  as  vesting  at  the  time  when  the  trusts  of  the  term  were  satis- 
fied, and,  consequentl}-,  that  it  let  in  all  such  children  of  T.  as  were  then 
alive.  Lord  Thurlow  admitted  that  where  the  legacy  is  given  with  any 
suspension  of  the  time,  so  as  to  make  the  gift  take  place  either  by  a 
fair  or  even  by  a  strained  construction  (for  so,  he  said,  some  of  the 
cases  go) ,  at  a  future  period,  then  such  children  shall  take  as  are  living 
at  that  period.     But  this  was  an  estate  given  directly,  although  given 

(m)  Att.-Gen.  9.  Crispin,  1  B.  C.  C.  386;  Devisme  v.  Mello,  ib.  537 ;  Middleton  v.  Messen- 
ger, 5  Ves.  136 ;  [Coolie  v.  Bowen,  4  Y.  &  C.  244  ;  Watson  v.  Watson,  11  Sim.  73;  Loclier  v. 
Bradley,  5  Beav.  593;  Salmon  v.  Green,  13  Jur.  272;  Evans  v.  Jones,  2  Coll.  516,  524;  Patti- 
son  V.  IMtison,  19  Beav.  638.] 

(v)  See  judgment  in  Matthews  v.  Paul,  3  Sw.  339 ;  Houghton  v.  Whitgreave,  1  J.  &  W. 
150.    See  also  Crooke  v.  Brookcing,  2  Vern.  106;  [Baldwin  v.  Karver,  Cowp.  309.] 

(w)  Haughton  v.  Harrison,  2  Atk.  329;  Ellison  v.  Airey,  1  Ves.  Ill;  Stanley  v.  Wise,  1 
Cox,  432;  fBaldwin  v.  Rogers,  3  D.  M.  &  G.  649.] 

(x)  Oppenheim  v,  Henry,  10  Hare,  441. 

(y)  1  Cox,  68,  1  B.  C.  C.  542,  n. 
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charged  with  the  terms,  and  therefore  he  could  not  consider  the  after- 
born  children  as  entitled. 

[The  same  rule  is  applicable  to  personal  estate ;  so  that  where  a  tes- 
Same  con-  tator  directs  that  a  particular  sum  shall  be  set  apart  for  a 
-Btriiction  as  temporary  purpose  (as  a  life-annuitj'),  and  that  it  shall  after- 
personal  wards  fall  into  the  residue,  and  the  residue  is  bequeathed  to 
estate.  ^jjg  children  of  A.,  those  children  who  are  in  existence  at 

the  time  of  the  testator's  death  are  alone  entitled  to  the  particular  sum 
(subject  to  the  temporary  purpose) ,  as  well  as  the  residue  (=) . 

The  rule  was  applied  in  Coventry  v.  Coventry  (o),  where  the  general 
estate  was  devised  subject  to  a  life-estate  in  part.  A  testator  devised 
certain  freehold  and  other  estates  in  trust  out  of  one  moictj-  of  tlie  an- 
nual proceeds  to  pay  one  half  of  his  debts,  &c.,  and  the  remainder  of 
that  moietj-  he  gave  to  his  wife  for  life,  and  at  her  death  directed  that 
the  said  moiety  should  go  into  and  form  part  of  his  residuary  estate,  and 
be  held  upon  the  same  trusts ;  and  out  of  the  other  moietj'  to 
*159  pay  the  otlier  half  *  part  of  his  debts,  &c.,  and  accumulate  the 
remainder  until  1875  (twenty-one  years  from  his  death),  when 
the  second  moietj'  was  to  fall  into  and  become  part  of,  and  be  disposed 
of  in  like  manner  as,  his  residuary  estate:  he  also  gave  his  wife  a 
life-interest  in  certain  specific  poi'tions  of  his  personalty,  vrhich  at 
her  death  were  also  to  fall  into  his  residuary  estate :  and  he  gave  the 
residue  of  his  real  and  personal  estate  to  his  son  A.,  his  daughter-in- 
law  B.,  widow,  and  all  his  grandchildren,  share  and  share  alike.  Sir 
R.  Kindersley,  V.-C,  held  that  the  same  class  of  grandchildren  were 
entitled  to  the  property  in  which  the  wife  had  a  life-interest  as  to  the 
general  residue,  viz.,  those  living  at  the  testator's  death. 

The  result  might  be  different  if  the  context  showed  an  intention  to 
treat  the  funds  separately.'  As  an  example  of  such  treatment,  though 
not  involving  the  exact  point  in  question,  reference  may  be  made  to 
King  V.  Cullen  (i) ,  where  a  testator  directed  a  fund  to  be  set  apart  to 
answer  an  annuitj-  for  his  wife,  for  her  life ;  at  her  death  to  sink  into 
the  residue ;  and  bequeathed  the  residue  to  his  children  as  tenants  in 
common  ;  provided  that  in  case  anj-  of  them  should  die  either  in  his 
lifetime  or  after  his  decease,  before'  their  shares  should  become  vested 
interests,  leaving  issue,  such  issue  should  have  their  parents'  share. 
One  of  the  children  who  survived  the  testator  died  in  the  widow's  life- 
time, leaving' a  daughter;  and  Sir  J.  K.  Bruce,  V.-C,  held,  that  al- 
though the  deceased  child  took  absolutely'  such  part  of  the  residue  as 
was  not  set  apart  for  the  annuity,  yet  her  share  in  the  fund  that  was  so 

[(2)  Hill  V.  Chapman.  3  B.  C.  C.  391.  1  Ves.  Jun.  405;  see  Govt  v.  'Wlncler.  1  Coll.  320. 

(n)  2  Dv.  &  Sm.  470.  See  also  Lill  v.  Lill,  23  Beav.  446;  HagRcr  v.  Payne,  ib.  474; 
Boitoft  V.  Wadswortli,  12  W.  R.  523.  On  a  somewhat  similar  principle  the  same  class  of 
children  as  talte  the  original  share  of  a  fund  given  to  their  parent  for  life  liave  sometimes  been 
held  (0  talie  accruinpf  sliares  coming  by  failure  of  another  sllrjis ;  as  to  which  see  further  Ch. 
XLVII.,  s.  2;  Ke  Ridge's  Trusts,  L.  R.  7  Ch.  665;  Heasman  v.  Pearse,  ib.  660.     . 

lb)  2  Oc  G.  &  S.  252.  See  also  Gardner  v.  James,  6  Beav.  170,  where  distribution  was  by 
the  will  expressly  postponed. 
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set  apart  went  to  her  daughter.  The  ground  of  this  decision  would 
seem  to  have  been  that  by  no  other  construction  could  the  gift  over 
have  anj'  operation,  since  no  child  could  die  after  the  testator's  decease 
without  attaining  a  vested  (c)  interest  in  the  general  residue. 

The  rule  which  makes  a  gift  to  children  comprehend  all  who  come 
into  existence  before  the  time  of  distribution  is  not  peculiar  qj^s  („  other 
to  that  class  of  relations  ;  for  that  which  is  held  a  wise  rule  classes  of 
with  regard  to  one  grade  of  relationship  must  also  be  so  held  governed  by 
with  regard  to  another  {d) .]     Thus  a  gift  to  A.  for  life,  and  ^^™^  ™'^^- 
after  his  death  to  his  brothers,  will  include  the  brothers  borp  during 
the  life  of  A.  («)  ;  and  the  same  has  been  held  with  regard  to 
*  nephews  and  nieces  (/),  [and  cousins  (</)  ;  but  with  regard  to]     *160 
other  classes  of  objects  the  gift  would  clearlj^  apply  and  be  con- 
fined to  those  who  were  living  at  the  death  of  the  testator  (A) . 

II.  3.  It  has  been  also  established  that  where  the  period  of  distribu- 
tion is  postponed  until  the  attainment  of  a  given  age  b}'  the  uuie  where 
children,  the  gift  will  applv  to  those  who  are  living  at  the  (lisuibution 

I,  -,"',  ..  -iiz.  's  postponed 

death  of  the  testator,  and  who  come  mto  existence  beiore  to  » given 
the  first  child  attains  that  age,  i.e.  the  period  when  the  fund  ''S'?- 
becomes  distributable  in  respect  of  any  one  object,  or  member  of  the 
class  (().^     And  the  result  is  the  same  where  the  expression  is  "  all  the. 
children  "  {k) . 

This  nile  of  construction  must  be  taken  in  connection  with,  and 'not 
as  in  anj'  measure  intrenching  upon  the  two  preceding  rules.  Does  not 
Thus,  where  a  legacy  is  given  to  the  children,  or  to  all  the  the^pVecedinff 
children,  of  A.,  to  be  payable  at  the  age  of  twenty-one,  or  to  Z.  rules. 
for  life,  and  after  his  decease  to  the  children  of  A.,  to  be  payable  at 
twenty-one,  and  it  happens  that  anj'  child,  in  the  former  case  at  the  death 
of  the  testator,  and  in  the  latter  at  the  death  of  Z.,  has  attained  twen- 

(r)  The  word  "vested  "  was  held  to  mean  vested  in  possession,  on  the  same  ground. 

(J)  See  per  Turner,  L.  J.  3  D.  M.  &  G.  G3G.] 

(e)  Devisme  v  Mello,  1  B.  G.  C.  537;  Doe  d.  Stewarts.  Sheffield,  13  East,  526.  See  also 
Leake  v.  Robinson,  2  Mqv.  363. 

(/■)  Balm  r.  Balm,  3  Sim.  492.  [See  also  Shutfleworth  v.  Greaves,  i  Mv.  &  C.  35;  Cort 
».  Winder,  1  Coll.  320;  Re  Partington's  Trust,  3  Gif.  378. 

(n)  Baldwin  v.  Rogers,  3D.  M.  &  G.  Gi9. 

(ft)  As  to  gifts  to  next  of  kin,  depending  as  they  do  on  peculiar  con.^iderafions,  see  anfe,  p. 
128  ]  Man}'  cases  miglit  be  suggested  in  which  a  gift  to  objects  in  esse  would  open  and  let  in 
future  objects;  as  to  A.  and  tlie  heirs  of  the  body  of  B.,  a  person  living,  or  to  A.  and  any  wifa 
whom  he  shall  marrv.     See  jMutton's  case,  Dv.  274,  b. 

(0  1  Ves.lU;  l"B.  C.  C.  5-30;  ib.  582;  3"B.C.C.401;  ib.416;  2  Ves.  Jun.  690 ;  3  Ves. 
730;  6  Ves.  345;  8  Ves.  380;  10  Ves.  152;  U  Ves.  238;  3  Sim.  417,  492;  2  Beav.  221;  [1  Beav. 
352;  12  Beav.  104;  7  Hare,  47-3,  477.]     But  see  5  Sim.  174,  [2  Ves.  83.1 

(k)  \Vhitbrea,d  «.  Lord  St.  Jolin,  10  Ves.  152. 

1  In  Hubbard  v  Lloyd,  G  Gush.  522,  it  was  of  the  testator,  but  did  not  include  those  born 

held  that  a  bequest  of  a  residue  "unto  all  tlie  after  one  attained  tliat   age.     See  Curtis  v. 

children  of  B.  equally,  when  they  shall  seve-  Curtis,  6  INIaihl.  14;  Gilbert  v.  Boonnan,  11 

rail)-  attain  the  ago  of  twenty-live  years,"  Ves.  238;  Andrews  v.  Partington,  3  Brown, 

included  all  the  cliiidren  born  before  one  at-  Ch.401;  I.eake  v.   Robinson,  2  Meriv.  393; 

taiueJ  that  ago,  though  born  after  the  death  UelUis  v.  Goldschmidt,  1  Meriv.  417. 
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ty-one,  so  that  his  or  her  share  would  be  immediately  payable,  no  sub- 
sequently born  child  will  take ;  but  if  at  the  period  of  such  death  no 
child  should  have  attained  twenty-one,  then  all  the  children  of  A.  who 
ma}'  subsequently  come  into  existence  before  one  shall  have  attained  that 
age  will  be  also  included  (Z)  :  [in  short,  whichever  event  happens  last 
marks  the  period  of  distribution  and  for  ascertaining  the  class.  So  in 
Brandon  v.  Aston  (m) ,  where  a  I'und  was  given  in  trust  for  A.  for  life 
or  until  alienation,  and  in  either  event  for  such  of  A.'s  children  as 
should  attain  twenty-one,  to  be  paid  to  them  on  attaining  that  age,  if 
the  same  should  happen  after  the  death  of  A.,  and  if  he  should 
*161  be  then  living,  to  be  paid  on  his  *  death.  A.'s  interest  having 
ceased  by  his  alienation,  two  of  his  children  who  were  adult 
claimed  immediate  payment  of  their  shares  ;  but  this  was  refused  by 
Sir  J.  K.  Bruce,  V.-C,  since  that  would  prejudice  any  claim  which 
after-born  children  of  the  father  might  have.] 

And  the  construction  is  not  varied  hj  the  circumstance  of  the  trustees 
being  empowered  to  appl}'  all  or  anj-  part  of  the  shares  of  the  children 
for  their  advancement  before  the  distribution  (the  word  ' '  shares  "  being 
considered  as  used  in  the  sense  of  '■'■presumptive  shares"  (w)  ;  nor  is 
any  such  variation  produced  by  a  clause  of  accruer,  entitling  the  sur- 
vivors' or  a  single  survivor,  in  the  event  of  the  death  of  anj'  or  either  of 
the  "  said  children,"  as  the  expression  "said  children,"  so  occurring, 
means  the  children  designated  bj'  the  prior  gift,  whoever  they  may  be, 
and'is,  therefore,  applicable  no  less  to  an  after-born  child,  whom  the 
ordinary  rule  of  construction  admits  to  be  a  participator,  than  to  any 
other  (o). 

The  rule  in  question,  as  it  respects  the  exclusion  of  children  born 
Judicial  after  the  vesting  in  possession  of  any  of  the  shares,  has  been 

opinions  upon  viewed  with  much  disapprobation;  and  Lord  Thurlow,  in 
excludes  Andrews  v.  Partington  (p),  said  he  had  often  wondered  how 
children  bovn  j^  came  to  be  SO  decided,  there  being  no  greater  inconven- 

after  eldest       .  .  „      ,      .      , ,         .     . ,     ,     „ 

attains  lence  HI  the  case  of  a  devise  than  in  that  of  a  marriage  settle- 

twenty-one.,  j^gj^t^  where  nobody  doubts  that  the  same  expression  means 
all  the  children.  In  marriage  settlements,  however,  one  at  least  of  the 
parents  generally  takes  a  life-interest,  so  that  the  shares  do  not  vest  in 
possession  until  the  number  of  objects  is  fixed.  The  rule  has  gone, 
Lord  Eldon  remarked  (9),  upon  an  anxiety  to  provide  for  as  manj'  chil- 
dren as  possible  with  convenience.     Undoubtedly  it  would  be  very 

(Z)  Clarke  t).  Clarke,  8  Sim.  59.  See  also  Matthews  v.  Paul.  3  Sw.  328 ;  [Roblev  11.  Ridings, 
11  Jur.  813;  Gillman  m.  Daunt,  3  K.  &  J.  48 ;  lie  Emmet's  Estate,  13  Ch.  D.  484. 

(?i!)  2  Y.  &  C.  C.  C.  24,  30,  see  minute  of  decree.] 

(«)  Titcomb  v.  Butler,  3  Sim.  417.  [As  to  the  effect  of  such  a  clause  to  postpone  the 
ascertainment  of  llie  class,  «ee  below,  p.  165.] 

(u)  Balm  I).  Balm,  3  Sim.  492;  [cf.  Matchwidc  v.  Cock,  3  Ves.  611;  Freemantle  v.  Tavlor, 
15  Ves.  363. 

( u)  3  B.  C.  C.  401.  See  also  per  Lord  Rosslyn,  Hoste  v.  Pratt,  3  Ves.  732 ;  per  K.  Bruce, 
V.-C,  Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  30;  Darker  v.  Darker,  1  Cr.  &  M.  850.] 

({)  lu  Barrjligtiou  v.  Tristram,  6  Ves.  348. 
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inconvenient,  especiallj'  in  the  case  of  legacies  payable  instanier,  if  the 
shares  of  the  children  were,  by  reason  of  the  possible  accession  to  the 
number  of  objects  bj'  future  births,  unascertainable  during  the  whole 
life  of  their  parent ;  and  though  this  inconvenience  is  actually  incurred, 
as  we  shall  presently  see,  in  some  cases  (r),  in  which  the  gift  runs 
through  the  whole  line  of  objects,  born  and  unborn,  *  even  after  *162 
vesting  in  possession  in  the  existing  children,  yet  it  will  be  found 
in  such  cases  either  that  the  construction  was  adopted  ex  necessitate  rei 
(there  being  no  alternative  but  either  to  admit  all  the  children,  or  hold 
the  gift  to  fail  in  toto  for  want  of  objfects) ,  or  that  the  admission  of  aU 
the  children  was  compelled  by  some  expressions  of  the  testator. 

The  principle  of  the  rule  under  consideration  seems  to  apply  to  all 
cases  in  which  the  shares  of  the  children  are  made  to  vest  in  possession 
on  a  given  event,  as  on  marriage  ;  in  which  case  the  marriage  of  the 
child  who  happens  to  marry  first  is  the  period  for  ascertaining  the  en- 
tire class  (ra). 

[When  the  legacy  is  not  to  vest  until  the  period  of  distribution,  all 
children  born  before  the  eldest  acquires  a  vested  interest  —  Construction 
which  he  does  upon  the  haijpening  of  the  contingency  as  to  ^''ei'e  period 
him  individually  —  may  by  possibuity  be  participators  in  period  of  dis- 
the  fund  (s).  Younger  children,  as  to  whom  the  contingencj'  t"bution. 
has  not  happened,  are,  of  course,  not  entitled  to  anything  while  the  con- 
tingency is  in  suspense :  it  is  uncertain,  therefore,  by  how  many  the 
class  ultimatelj'  entitled  may  fall  short  of  the  numbei'  of  children  living 
when  the  contingencj'  happens  as  to  the  eldest ;  but  as  the  class  can- 
not, in  consequence  of  the  application  of  the  rule,  be  enlarged,  the 
minimum  of  each  share  is  immediately  fixed. 

The  foregoing  rules,  which  admit  all  children  coming  in  esse  before 
the  period  of  vesting  or  of  ipossession,  will  (like  other  rules  Construction 
of  construction)  be  generally  adhered  to,  although  the  gift  ""'  varied 
may  in  consequence  fail  for  remoteness,  as,  where  the  gift  is  leadf  tVre- 
to  the  children  of  a  living  person  to  vest  at  the  age'  of  twen-  "oteness. 
ty-two  {t).     But  if  a  distinct  vested  gift  be  followed  by  a  direction  post- 
poning distribution  beyond  the  legal  period,  the  direction  Gift  to  A.  foi 
will  be  rejected  as  void,  and  the  gift  left  intact,  as  in  Kevern  der'toThil-' 
V.  Williams  (?«),  where  a  testator  bequeathed  the  residue  of  drenofB., 
his  personal  estate  in  trust  for  A.  for  life,  with  remainder  to  nnntl^^X; 
the  grandchildren  of  B.,  "to  be  by  them  received  in  equal  class  heldas- 
proportions  when  they  should   severally  attain  the  age  of  death  of  A. 

()■)  See  post,  pp.  165,  167.  (ra)  Dawson  v.  Oliver-Massey,  2  Ch.  D.  753,  ace. 

Us)  Clarke  v.  Clarke,  8  Sim.  59;  Gillnian  v.  Daunt,  3  K.  &  J.  48;  Locke  v.  Lambe,  L.  R. 
4  Eq.  372. 

(0  Leake  v.  Robinson,  2  Mer.  363,  383;  Arnold  v.  Congi-eve,  1  R.  &  Mv.  209;  Comport  ». 
Austen,  12  Sim.  218;  Boughton  D.James,  1  Coll.  43,  1  H.  L.  Ca.  406.'  Elliott  v.  Elliott, 
12  Sim.  276,  appears  contra,  sed  qu.  If  any  one  of  the  cla.ss  has  attained  the  age  in  the  tes- 
tator's lifetime,  the  gift  is  good,  because  uo  after-boru  child  is  admissible.  Pickeu  v.  Matthews, 
10  Ch.  D.  264. 

(»)  5  Sim.  171,  cited  16  Sim.  285.] 

155 


*164  DEVISES   AKD   BEQUESTS   TO   CHILDREN. 

twenty-five  j-ears.''  On  the  question  of  remoteness  being  raised, 
*163     it  was  held  by  Sir  *  L.  Shad  well,  V.-C,  that  the  grandchildren 

who  had  come  in  esse  before  A.'s  death  were  alone  entitled.  He 
distinguished  Leake  v.  Robinson  because  there  the  time  of  gift  was  not 
distinct  from  the  time  of  enjoyment.] 

But  an  important  exception  obtains  in  the  case  of  legacies  which  are 
Exception  as  ^°  come  out  of  the  general  personal  estate,  and  are  made 
to  general  payable  at  a  given  age  (saj'  twenty-one)  ;  in  which  case  it 
egacies.  seems  that  the  bequest*is  confined  to  children  in  existence 
at  the  death  of  the  testator,  on  account  of  the  inconvenience  of  postpon- 
ing the  distribution  of  the  general  personal  estate  until  the  majority  of 
the  eldest  legatee,  which  would  be  the  inevitable  effect  of  keeping  open 
the  number  of  pecuniarj'  legatees  (a;)  ;  [and  if  there  is  no  child  in  exist- 
ence at  the  testator's  death,  the  legacies  fail  altogether  (y)].  But  this 
argument  of  inconvenience,  it  is  obvious,  does  not  applj-  where  the 
number  of  objects  affects  the  relative  shares  only,  and  not  the  aggregate 
amount  (z)  [nor  where  a  definite  sum  is  directed  to  be  set  apart  to' 
answer  the  legacies,  and  the  legacies  are  to  come  onljr  out  of  that 
sum  («)]. 

The  rule  in  question,  so  far  as  regards  the  exclusion  of  children  born 

Other  cases     after  the  vesting  in  possession  of  any  one  of  the  distributive 

in  which  the    shares,  has  been  sometimes  departed  from  upon  grounds 
rule  lias  been       ,  .   ,  ,     ,  .  _         '  .         ,      °- 

departed         Which  Can  scarcely  be  considered  as  warranting  that  depart- 

from.  yj,g_     Thus,  where  (b)  a  testator  bequeathed  300/.   to   the 

children  of  his  sister  S.,  to  be  equallj"^  divided  at  their  respective  ages  of 

twenty-one  or  marriage,  with  interest,  and  failing  the  share  of  anj-,  to  the 

survivors,  and  failing  the  share  of  all,  then  to  G.     One  of  the  questions 

was,  whether  the  legacy  belonged  to  a  child  of  S.,  born  at  the  making 

of  the  will,  to  the  exclusion  of  those  since  born,  or  to  be  born.     Lord 

Hardwicke  thought  it  was  meant  for  the  benefit  of  all  the  children  S. 

should  have  ;  for  the  testator,  knowing  she  had  but  one  then,  had  yet 

given  it  to  children,  had  pointed  out  survivors,  and  given  it  over  to 

another  branch  of  the  family,  which  he  could  not  mean,  till  all  failed. 

It  is  clear  that  none  of  these  circumstances  would  now  be  held  to 

take  the  bequest  out  of  the  ordinaiy  rule.     Its  being  to 

Remark  on  children  in  the  plural,  with  a  provision  for  suryivor- 

Andrew.    '    *164     ship,  was  *  consistent  with  that  construction  ;  as  was 

the  word  "all,"  which  was  satisfied  b^- referring  it 

to  the  children  of  any  class  who  took  shares. 

Lord  Loughborough  seems  to  have  thought  that  where  a  devise  or 

(a;)  Riiigrose  v.  Bramham,  2  Cox,  384  ;  [Pevton  v.  Hughes,  7  Jur.  311 ;  Mann  v.  Thompson, 
Kay,  638.]     And  see  Storrs  v.  Benbow,  2  Mv."&  K.  46. 

\(y)  Rogers  w.  Mutch,  10  Ch.  D.  25.]       "        (2)  Gilmore  v.  Severn,  1  B.  C.  C.  582. 

[(f()  Exans  v,  Harris,  5  Beav.  45.  But  until  the  number  of  legatees  is  finally  ascertained, 
there  is  always  a  possibility  of  the  fund  proving  delicieut.  As  to  abatement  in  such  a  case 
m'(/e  ib.  and  19  Ves.  570.]  {b)  Jladdisou  u.  Andrew,  1  Ves.  58. 
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bequest  of  the  nature  of  those  under  consideration  is  fol-  Gift  over  in 
lowed  bj'  a  gift  over  in  case  the  parent  die  without  issue,  all  dte*TOi/loM' 
children,  without  reference  to  the  period  of  vesting  in  pos-  issue. 
session,  are  entitled.  Thus,  where  (c)  a  testator  devised,  on  a  certain 
event,  the  produce  of  the  sale  of  certain  freehold  estates  to  be  divided 
between  the  children  of  his  daughters  E.  and  R.,  such  of  the  children  as 
should  be  sons  to  be  paid  at  their  respective  ages  of  twenty-one,  and  such 
as  should  be  daughters  at  their  respective  ages  of  twenty-one,  or  daj'S 
of  marriage  rcspcctiveh' ;  and  he  bequeathed  the  residue  of  his  personal 
estate  to  be  equalh'  divided  between  the  child  and  chilaren  of  his  said 
two  daughters,  in  like  manner  as  the  money  to  arise  from  his  real  estate  ; 
and,  in  case  any  child  of  his  said  daughters  should  marry  and  die  in  the 
lifetime  of  their  respective  mothers,  then  he  directed  .that  the  issue  of 
such  child  should  stand  in  the  place  pf  their  parent ;  and,  in  case  his  said 
dduf/hters  should  die  without  issue,  or  such  issue  should  die  without  issue 
in  the  lifetime  of  his  said  daughters,  then  over.  It  appeared,  in  the  con- 
sideration of  another  question,  that  Lord  Loughborough  had  previously 
decided,  that  the  latter  disposition  extended  to  all  the  children  of  testa- 
tor's daughters  without  reference  to  the  age  of  twentj'-one,  bj'  force  of 
the  clause  hmiting  it  over  in  case  of  the  failure  of  issue  of  the  daughters. 

It  is  not  easy. to  perceive  an}- solid  ground  for  allowing  to  these 
words  such  an  effect  upon  the  construction.  They  either  pemarit  on 
mean  a  failure  of  issue  generally',  in  which  case  the  gift  over  Mills  v.  Nor- 
is  void,  or,  which  seems  to  be  the  better  construction,  the}' 
refer  to  children  (d),  and,  according  to  the  opinion  of  Sir  [R.  P.  Arden] 
in  Godfre}-  v.  Davis  (e),  and  the  established  rules  of  construction,  the 
words  importing  a  failure  of  issue  are  referrible  to  the  objects  included 
in  the  previous  gift. 

It  is  to  be  observed  that  Maddison  v.  Andrew  and  Mills  v.  Norris 
were  decided  at  a  period  when  the  rule  against  which  they  seem  to 
-militate  was  not  so  well  settled,  or,  at  all  events,  thej-  show  that 
it  was  not  so  uniformly  adhered  to,  as  it  now  is.     *  The  uncer-    *165 
taint}'  in  which  these  cases  tended  to  involve  the  doctrine  has 
been  completely  removed  by  subsequent  decisions  (/). 

[If,  however,  the.  shares  are  directed  to  vest  at  twenty-one,  and 
maintenance  and  advancement  are  expressly  authorized  out  Power  of 
of  vested  as  well  as  out  of  pi-esumptive  shares,  children  born  l'y™i'^^^^^ 
after  the  eldest  has  attained  twenty-one  will  be  admitted ;  shares. 
for  it  is  clear  that  the  trustees  were  to  retain  the  fund  after  some  had 
attained  a  vested  interest  (g).  But  a  power  of  maintenance  out  of  the 
interest  of  presumptive  shares  of  course  has  no  such  effect  (/;) . 

(c)  Mills  >'.  Norris,  5  Ves.  335. 

(d)  See  Vandergucht  v.  Blake,  2  Ves.  Jr.  534,  and  other  cases  treated  of  in  Ch.  XL.  s.  2., 

(e)  6  Ves.  50.  (,/)  See  cases  referred  to,  ante,  p.  160. 

[(//)  Iredell  v.  Iredell,  25  Beav.  485;  Bateman  v.  Gray,  L.  R.  6  Eq.  215.  See  alsoBenys. 
Briaiit,  2  Dr.  &  Sni.  1,  where  distribution  was  postponed  after  the  a{;e  of  vesting  In'  reason  of 
the  whole  income  being  given  for  the  common  maintenance  of  the  legatees  (iiamed)  during 
the  life  of  their  pai'ent.  (A)  Gimblett  i;.  Purton,  L.  K.  12  Eq.  427. 
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'  '  Again,  the  rule  is  not  applicable  where  the  vesting  in  possession  is 

Gifttochil-    postponed  until  the  youngest  child  attains  a  prescribed  age, 

dren  when  Where  distribution  is  directed  generally  at  twenty-one,  there 
the  youngest  .  ,      ,  .     ,       ,  .,      ,.  „  ...  .       , 

attains  IS  no  doubt  about  the  time  of  payment ;  it  is  certain  that  as 

twenty-one.  gQon  as  anj'  child  attains  the  age,  the  testator  intended  him 
to  have  his  share,  and  after-born  children  are  unavoidably  excluded. 
But  it  is  very  doubtful  whether  by  youngest  child  (in  the  case  supposed) 
the  testator  means  anj-thing  but  j'oungest  whenever  born :  in  the  ab- 
sence of  an  explanatory  context,  it  is  mere  conjecture  that  the  j'oungest 
for  the  time  being  in  esse,  or  the  youngest  living  at  the  death  of  the  tes- 
tator, was  meant,  admitting  those  born  before,  but  excluding  all  born 
after,  such  youngest  has  attained  the  age. 

Thus,  in  Mainwaring  v.  Beevor(i),  where  a  testator  bequeathed  the 
Gift  to  residue  of  his  stock  to  trustees  in  trust  thereout  to  nxfiintain 

giahdchil-      his  "grandchildren,  the  children  of  his  sons  A.  and  B.,  until 

dren  when  all     ,  ,       ,, 

have  attained  they  should  severally  attain  twenty-one,     and  accumulate 

twenty-one.     y^g  gmpiug  dividends,  "and  when  and  so  soon  as  all  and 

every  his  said  grandchildren  should  have  attained  twenty-one,"  in  trust  to 

pay  and  divide  the  fund  among  them.  Sir  J.  Wigram,  V.-C,  refused  to 

decree  an  immediate  division  of  the  fund,  merelj-  because  the  youngest 

grandchild  for  the  time  being  had  attained  the  age  of  twenty-one.     He 

adverted  to  the  inconvenience  which  arose  as  soon  as  the  elder  children 

attained  twenty-one,  viz.  that  the  provision  for  the  maintenance  of  those 

children   ceased,  though,  as   it   could  not  be  certainl3'  said  that  the 

youngest  child  had  attained  twenty-one,  they  could  not  claim  a 
*166     distribution  of  the  *fund;    and  continuad :    "  The  question  is, 

how  long  is  the  eldest  child  or  the  other  children  to  wait  ?  If 
the  objects  of  the  testator's  bounty  can  be  confined  to  children  of  his 
sons  living  at  his  death,  —  which,  independently  of  the  fact  that  one  son 
had  no  children  at  that  time,  I  am  clear  cannot  be  done  in  this  case, — 
it  might  be  possible  to  get  at  the  conclusion  that,  the  moment  the  eldest 
attained  twenty-one,  the  period  pointed  out  for  division  arrived.  If  it 
be  once  admitted  that  a  child  born  after  the  death  of  the  testator  may 
take,  all  the  inconvenience  is  let  in,  and  the  eldest  cliild  may  liave  to 
wait  an  indefinite  time,  so  long  as  children  ma}'  continue  to  be  born. 
How  in  that  case  is  it  possible  to  limit  the  class  entitled  in  the  waj-  sug- 
gested, which  is,  the  moment  the  youngest  child  in  esse  attains  twenty- 
one,  there  is  to  be  a  division,  although  there  may  be  an  unlimited 
number  of  children  born  afterwards  ?  I  do  not  see  how  the  inconven- 
ience can  be  avoided.  The  words  of  the  will  do  not  require  an  imme- 
diate distribution."] 

In  Hughes  v.  Hughes  (k),  a  testator  gave  real  and  personal  estate 
in  trust  to  pay  the   income   for   the   maintenance   of    all    the   chil^ 


(!)  8  Hare,  44.    See  also  Bateman  «.  Foster,  1  Coll.  118,  126.1 
(A.)  3  B.  C.  C.  352,  434. 
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dren  of  his  three  daughters  A.,  B.,  and  C,  share  and  share  Gift  to 
alike,  until  the  youngest  of  his  said  grandchildren  should  at-  ^l-eiTwheii 
tain  twenty-one  ;  and  in  case  of  the  death  of  an3'  of  them  youngest 
before  the  youngest  [of  those  lwing'\  should  attain  twenty-  twenty-one. 
one,  leaving  children,  then  to  such  children,  and  when  the  youngest 
grandchild  [living^  should  have  attained  twenty-one,  then  he  gave  one 
full  proportionable  share  to  such  of  his  said  grandchildren  as  should  be 
then  Jiving,  and  the  children  of  such  as  should  be  then  dead.  A  ques- 
tion arose  on  the  claim  of  the  subsequently  born  grandchildren  to  be 
admitted  to  a  participation  with  those  living  at  the  testator's  death. 
Lord  Thurlow,  during  the  argument,  said,  whenthe  gift  is  general,  it 
is  always  conflned  to  the  death  of  the  testator.  Where  there  is  a  gift 
for  life,  or  the  distribution  is  postponed  to  a  future  time,  then  children 
born  during  the  life  or  before  that  time  are  let  in.  On  a  subsequent 
da^'  he  decided  in  favor  of  the  after-born  grandchildren,  the  gift  being 
to  all  the  grandchildren.  [He  distinguished  the  cases  where  the  time  for 
vesting  the  property^  in  possession  was  perfecth'  marked  out  by  the  tes- 
tator, and  the  distribution  consequently  was  confined  to  those  who  had 
come  in  esse  at  that  time :  whereas  here  was  a  general  gift  not 
narrowed  or  controlled  by  any  words  the  *  testator  had  used. J  *167 
Bj-  the  decree  it  was  declared  that  the  residue  should  be  divisible 
among  the  grandchildren  of  the  testator  that  were  living  at  his  death, 
and  that  had  been  born  since  and  that  should  be  born,  until  the 
j'oungest  of  such  grandchildren  should  attain  the  age  of  twentj'-one. 
[This  apparently  conflned  the  class  to  those  who  had  come  in  esse  when 
the  youngest  for  the  time  being  attained  twentj'-one  ;  and  the  word 
"  living,"  as  used  in  the  trusts  of  the  income,  seems  to  require  that  con- 
struction ;  but  the  facts,  so  far  as  they  can  be  collected,  did  not  require 
a  decision  between  that  and  letting  in  every  child  whenever  bbrn  (/).j 
The  expression  "  a/Z  the  children,"  noticed  by  Lord  Thurlow,  has  been 
held,  we  have  seen,  to  be  inadequate  to  enlarge  the  construction  (m). 

II.    4.  We  are  now  to  consider  the  effect  upon  immediate  and  future 
gifts  to  children  of  a  failure  of  objects  at  the  period  when  Rule  where 
such  gift  would  have  vested  in  possession.     With  regard  to  "JJs  arperimi 
immediate  gifts  (n),  it  is  well  settled  that  if  there  be  no  ob-  "t  distriba- 

*         ^   ^  tion. 

[(0  See  14  Ves.  258.  Tlie  testator  died  3d  June,  1782,  R.  L.  1791  A.,  fo.  215.  V(rigram, 
V.-U.,  thought  (8  Hare,  50)  the  decree  might  mean  every  grandchild  whenever  born.  But 
that  is  inconsistent  with  the  clause  "that  should  be  born  unlil  tlie  youngest  of  such  grand-, 
children  should  attain  twenty-one,"  for  none  could  be  born  after  the  birlh  of  the  absolute, 
youngest.  Mr.  Ja)-man  thought  '-such"  referred  to  the  grandchildren  living  at  the  testator's 
death,  and  that  thus  "the  seeming  inaccuracy  of  the  case  was  corrected."  But  that  is  not  the 
grammatical  sense.  Moreover  it  appears  (14  Ves.  258)  to  have  been  assumed  that  John 
Erasmus  Adiam,  a  grandchild  born  after  the  testator's  death,  who  attained  twenty-one  in 
1806  and  was  the  youngest  for  the  time  being,  was  the  youngest  "living"  within  the  meaning 
of  the  will.] 

(m)  Whitbread  v.  St.  John,  10  Ves.  152;  see  also  Heathe  r.  Heathe,  2  Atk.  121;  Singleton 
».  Gilbert,  1  Cox,  68,  1  B.  C.  C.  542,  n.;  Scott  o.  Harwood,  5  Mad.  332. 

(b)  Wliero  a  person  taking  a  preceding  life-interest  dies  in  the  testator's  lifetime,  the  gift 
is  of  course  treated  as  immediate. 
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ject  in  esse  at  the  death  of  the  testator,  the  gift  will  embrace  all  the 
children  who  may  subsequently  come  into  existence,  by  wa^'  of  execu- 
tory gift. 

Tluis,  in  Weld  v.  Bradbury  (o) ,  a  testator  bequeathed  certain  moneys 
Wh  ■  tl        *°  ^^  P*^*  °'^''  ^*  interest ;    one  moietj-  to  be.  paid   to  the 
gift  is  imme-   j'ounger  children  of  M.  living  at  his  (the  testator's)  death, 
^^^^'  and  the  other  moietj'  to  the  children  of  S.  and  N.     Neither  S. 

nor  N.  had  any  child  living  at  the  date  of  the  will  (/)),  or  at  the  death 
of  the  testator.  It  was  held  to  be  an  executor3'  devise  (gucere,  be- 
quest?) to  such  children  as  they  or  either  of  them  should  at  any  time 
have. 

So,  in  Shepherd  v.  Ingram  (7),  a  gift  of  the  residue  of  the 

*168     *  testator's  real  and  personal  estate  to  such  child  or  children  as 

A.  should  have,  taking  upon  them  the  name* of  S.,  was  held  to 

embrace  all  after-born  children,  there  being  no  child  at  the  testator's 

death. 

[In  these  cases  there  was  nothing  to  show  that  less  than  all  must  be 
admitted,  if  any.  But  if  the  shares  are  directed  to  vest,  or  to  be  paid, 
when  the  children  respectively  attain  twenty-one,  it  would  seem  to  agree 
best  with  the  principle  of  the  precedihg  rules,  and  still  more  closely 
with  the  rul,e  presently  mentioned,  of  which  Whitbread  v.  Lord  St. 
John  ()■)  is  the  leading  example,  that  only  those  children  should  be 
admitted  who  have  come  into  existence  before  the  eldest  attains  the 
prescribed  age.  In  Armitage  v.  Williams  (s)  the  income  of  certain 
securities  was  directed  "to  be  apphed  to  the  education  of  the  children 
of  A.  and  B.  in  equal  shares,  and  on  their  attaining  the  age  of  twenty- 
one  years  the  whole  to  be  sold  and  divided  equallj'  among  them. 
Should  the  said  A.  and  B.  die  without  issue  the  fund  was  given  on  the 
same  conditions  to  the  children  of  C.  and  D."  It  was  held  by  Sir  J. 
Romilly,  M.  R.,  that  all  the  children  whenever  born  were  entitled  :  but 
this  was  apparentl}'  because  the  will  was  considered  to  direct  a  division 
when  all  the  children  had  attained  the  age,  and  thus  to  bring  the  case 
within  Mainwaring  v.  Beevor.J 

Devises  and  bequests  of  this  nature  have  given  rise  to  two  questions  : 
1st,  As  to  the  destination  of  the  income  between  the  period  of  the  tes- 
tator's death  and  the  birth  of  a  child :  2d,  As  to  the  ajjpropriation  of 
the  income  between  the  birth  of  the  first  and  the  birth  of  the  last 
child. 

With  respect  to  the  first,  if  the  subject  of  gift  be  a  sura  of  monej',  it 
Destination  is  sufficient  to  say  that  the  legacy-  is  not  paj'able  until  the 
°^t"l"b"Th  of  ^''''''''  °^  ^  child.  It  is  also  clear,  that  where  a  residue  of  per- 
child.  sonaltj'  is  given  in  this  manner,  the  bequest  will  carr}'  the 

(0)  2  Vern.  705.    See  also  Haughton  v.  Harrison,  2  Atlc.  329. 

(/))  Tliis  was  immaterial.  (y)  Anib.  448.  [()■)  10  Ves.  152,  post,  p.  180. 

(»)  27  ijeav.  340.  No  reasons  are  reported.  The  judgment  is  more  fully  reported  7  VV".  R. 
650,  but  witli  a  statement  of  the  "  rule  of  the  court  for  ascertaining  the  period  of  distribution  " 
which  must  not  be  taken  as  the  general  rule.] 
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intermediate  produce  as  part  of  such  residue  (t).  On  the  other  hand,  if 
it  were  a  devise  of  real  estate,  the  rents  accruing  between  the  death  of 
the  testator  and  the  birth  of  a  child  would  devolve  upon  the  heir  as  real 
estate  undisposed  of,  unless  there  was  a  general  residuary  de- 
vise (m)  ;  nor  would  the  circumstance  *of  there  being  an  imme-  *169 
diate  devise  of  the  real  estate  to  trustees  (x)  vary  the  principle, 
the  only  difference  being  that  the  heir  would  take  the  equitable,  instead 
of  the  legal  interest.  The  great  difficult}',  however,  in  these  cases  is 
to  determine  whether  the  will  indicates  an  intention  to  accumulate  the 
immediate  rents  for  the  benefit  of  unborn  objects.  A  question  of  this 
kind  was  much  considered  in  Gibson  v.  Lord  Montfort  ( j/) ,  where  A. 
gave  his  freehold  and  personal  estate  to  trustees,  in  trust  to  pay  certain 
annuities  and  legacies  out  of  the  produce  of  his  personal,  and,  in  case 
of  deficiency,  out  of  his  real  estate,  and  he  gave  the  residue  Immediate 
of  his  real  and  personal  estate  to  such  child  or  children  as  his  j""^™^  ^g„. 
daughter  B.  should  have,  whether  male  or  female,  equally  to  mulate. 
be  divided  between  or  among  them.  If  B.  should  die  without  issue  of 
her  body,  then  over.  JSy  another  clause,  A.  directed  that,  upon  the 
deaths  of  the  persons  to  whom  the  annuities  for  lives  were  given,  such 
annuities  as  should  fall  in  from  time  to  time  should  go  back  to  the  resi- 
due, and  go  to  those  in  remainder  over.  By  a  codicil  he  added,  provided 
his  daughter  died  without  issue,  but  if  she  should  leave  a  child  or  children, 
such  annuities  as  fell  in  should  he  divided  among  them,  share  and  share 
alike.  B.  having  no  child  at  the  death  of  the  testator,  it  became  neces- 
sary to  determine  th^  destination  of  the  immediate  income.  It  was 
admitted  that,  as  to  the  personal  estate,  it  passed  by  the  residuary 
clause,  but  the  accruing  profits  of  the  real  estate  subject  to  the  charges 
were  claimed  bj'  the  heir  as  undisposed  of.  Lord  Hardwicke,  after  a 
long  argument  on  the  terms  of  the  will,  and  after  admitting  that  the 
heir  was  eiltitled  to  what  was  not  given  away  by  express  words  or  ne- 
cessary implication,  held  that  the  intermediate  profits  passed  to  the  trus- 
tees for  the  benefit  of  the  devisees ;  thinking,  upon  the  whole,  that 
there  was  an  intention  to  accumulate ;  for  which  he  relied  partly  on 
the  fact  of  the  real  and  personal  estate  being  comprised  in  one 
clause  (z),  and  on  the  expression  in  the  will  and  codicil  respecting 
the  annuities. 

The  other  question  arising  on  these  gifts  to  children  is,  as  to  the  des- 
tination of  the  income  accruing  in  the  interval  between  the  children  for 
births  of  the  eldest  and  the  youngest  child,  with  respect  to  the  time  be- 
which  it  is  settled  (nor  could  it  have  been  douljted  upon  wifde  in- 
principle)  that  the  children  for  the  time  being  take  the  whole.  "^'""^-  • 

(t)  Harris  v.  Lloyd,  T.  &  R.  310.     See  Bullock  v.  Stones,  2  Ves.  521. 
(u)  Harris  v.  Lloyd,  T.  &  R.  310,  and  Hopkius  v.  Hopkins,  Cas.  t.  Talb.  44. 
(x)  Bullock  V.  Stones,  2  Ves.  621. 
ly)  1  Ves.  485. 

(z)  On  this  point,  vide  Genery  v.  Fitzgerald,  Jac.  468,  and  other  cases  commented  on, 
Vol.  I.  p.  653. 
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This  question  came  before  Lord  Northington,  in  Shepherd  v. 
*170  *  Ingram  (a),  on  the  construction  of  the  will  already  stated,  at 
the  instance  of  three  of  the  cliildren  of  the  testator's  daughter, 
who  had  come  into  existence  since  the  former  hearing  of  the  ease,  and 
now  prayed  (their  parent  being  yet  alive)  to  have  an  account  of  the 
profits,  and  that  so  much  as  became  due  from  the  birth  of  the  iirst 
child,  until  the  second  was  born,  might  be  declared  to  belong  to  the 
first,  and  after  the  birth  of  the  second,  until  a  third  was  born,  to 
belong  to  the  first  and  second  child,  and  so  on  to  the  others  ;  and  his 
Lordship  was  rery  clearly  of  opinion  that  the  children  (J)  took  a  defeas- 
ible interest  in  the  residue,  suggesting  the  case  of  a  legal  devise  of  a 
residue  to  the  daughters,  with  a  subsequent  clause  declaring  that  if  all 
the  daughters  should  die  in  the  lifetime  of  their  mother,  then  the  resi- 
due should  go  over ;  that  would  be  an  absolute  devise  with  a  defeasible 
clause,  and  the  daughters  in  that  case  would  be  clearly  entitled  to  the 
interest  and  profits  till  that  contingency  happened. 

[So,]  in  a  subsequent  case  (c) ,  it  was  held  by  Lord  Loughborougb 
that  a  child  subsequently  born  was  [not]  entitled  to  a  share  in  the  bj-gone 
income,  in  equal  participation  with  children  antecedently  in  existence  ; 
the  special  terms  of  the  gift,  which  expressly  comprised  the  "interest 
and  produce,"  [being  considered  insufficient  to  control]  the  general  rule, 
which  was  also  followed  by  Lord  Langdale  (d)  [and  Sir  J.  Wigram  (e) . 

If  the  bequest  be  contingentj  a  child  only  presumptively  or  contin- 
Disposition  gently  entitled  is,  for  the  purpose  of  answering  either  of  the 
of  income  be-  above  questions,  to  be  considered  as  not  in  existence;  so 
gent  legacy  that  in  the  first  case  the  intermediate  profits  will  go  to  the 
vests.  jjgTj^  Qf  jjijj  Qj.  jj^gjj.  ^^  la^^^  Qj.  ^Q  tjje  residuary  legatee  or  de- 

visee (/),  and  in  the  second,  to  the  children  who  have  attained  a  vested 
interest,  notwithstanding  the  existence  of  children  who  have  not  yet  but 
may  hereafter  become  entitled  to  a  share  (^r).] 

The  next  inquiry  is  as  to  the  rule  of  construction  which  obtains,  where 
j,»  ,  ,  the  gift  to  the  children  is  preceded  bj'  an  anterior  interest, 
there  is  no  and  no  object  comes  into  existence  before  its  determination ; 
before  time  ^s  in  the  case  of  a  gift  to  A.  for  life,  and  after  his 

of  distribu-     *171     decease,  *to  the  children  of  B. ;  and  B.  has  np  child 
until  after  the  death  of  A.     It  is  clear  that  in  such  a 
ease  if  the  limitation  to  the  children  of  B.  were  a  legal  remainder  of 
freehold  lands,  it  would  [unless  saved  by  stat.  40  &  41  Vict.  c.  33]  fail 

(a)  Amb.  448,  ante,  167. 

(6)'Tlie  word  in  the  report  is  "daughters;"  but  this  was  evidently  used  in  mistake  for 
children. 

(c)  Mills  V.  Norris,  5  Ves.  335.  (rf)  Scott  v.  Earl  of  Scarborough,  1  Beav.  154. 

[(e)  Mainwaring  v.  Beevor,  8  Hare,  44,  see  minute  of  decree,  p.  51 ;  Ellis  v.  Maxwell, 
12  Beav.  104. 

(/)  Haughton  v.  Harrison,  3  Atk.  329;  Shawe  v.  Cunliffe,  4  B.  C.  C.  144. 

(g)  This  seems  a  necessary  conclusion,  and  appears  now  to  be  supported  by  authority. 
Furneaux  «.  Rucker,  W.  N.  1879.  p.  135.  See  also  Stone  v.  Harrison,  2  Coll.  715;  but  see 
Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  30. 
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by  the  determination  of  the  preceding  particular  estate  before  the  ob- 
jects of  the  remainder  came  in  esse  (h) .  This  rule,  however,  originating 
in  feudal  principles,  is  not  applicable  to  equitable  limitations  of  freehold 
estate,  and  accordingly  it  has  been  held,  that  in  a  similar  devise  by  way 
of  trust,  the  ulterior  limitation  does  not  fail  by  the  non-existence  of  ob- 
jects during  the  life  of  A.,  the  tenant  for  life,  but  takes  effect  in  favor 
of  such  objects  whenever  they  come  into  existence.  Thus  in  Chapman 
V.  Blisset(ji),  where  lands  were  devised  to  trustees  upon  certain  trusts 
during  the  life  of  A.,  and  at  his  decease  as  to  one  moiety  in  trust  for 
the  children  of  A.,  and  as  to  the  other  moiety  in  trust  for  the  chil- 
dren of  B.  B.  had  no  child  born  until  after  the  decease  of  A. ;  and  it 
was  held  that  such  after-born  child  was  entitled  to  the  latter  moiety ; 
Lord  Talbot  observing,  that,  "in  regard  to  trusts,  the  rules  are  not 
so  strict  as  at  law ;  for  the  whole  legal  estate  being  in  the  trustees, 
the  inconvenience  of  the  freehold  being  in  abeyance,  if  the  particu- 
lar estate  determines  before  the  contingency  (upon  which  the  remainder 
depends)  does  happen,  is  therebj'  prevented."  The  same  doctrine  would 
seem  to  hold  in  regard  to  bequests  of  personal  estate ;  to  which  it  is 
obvious  none  of  the  rules  governing  contingent  remainders  are  applica- 
ble. As  some  of  the  positions,  however,  advanced  by  a  very  learned 
judge  in  Godfrey  v.  Davis  (k),  may  seem  to  be  inimical  to  such  a  con- 
clusion, it  will  be  necessary  to  examine  that  case. 

A.  bequeathed  annuities  to  several  persons  for  life,  and  directed  that 
the  first  annuity  .that  dropped  in  should  devolve  upon  the  eldest  „  , . 
child  male  or  female  for  life  of  H. ;  and  he  directed  that  as  Davis  con- 
the  annuities  dropped  in,  they  should  go  to  increase  the  an-  ^"*^'^"- 
nuities  of  the  survivors,  and  so  to  the  last  survivor,  except  as  to  two 
individuals  named ;  and  when  the  said  annuitants  were  all  dead,  the 
whole  property  to  devolve  upon  the  heirs  male  of  P.     At  the  death  of  the 
first  annuitant,  H.  had  no  legitimate  child  (the  claim  of  a  natural  child 
was  disallowed  {!)  ) ;  but  he  afterwards  married,  and  had  a  child,  who 
claimed  the  annuity.     Sir  K.  P.  Arden,  M.  R.,  said:  "It  is  clearly 
estabhshed  by  Devisme  v.  Mello  (m),  and  many  other  cases,  that 
where  a  testator  gives  *  any  legacy  or  benefit  to  any  person,  not    *172 
as  persona  designata,  but  under  a  qualification  and  description  at 
any  particular  time,  the  person  answering  the  description  at  that  time 
is  the  person  to  claim ;  and,  if  there  are  any  persons  answering  the  de- 
scription, they  are  not  to  wait  to  see  whether  any  other  persons  shall 
come  in  esse,  but  it  is  to  be  divided  among  those  capable  of  taking,  when 
bj^  the  tenor  of  the  will  he  intended  the  property  to  vest  in  posses- 
sion (n).     That  case  was  much  considered  by  Lord  Thurlow,  and  seems 
to  have  settled  the  law  upon  the  subject.    The  first  question  is,  whether 
it  is  clear  the  testator  meant  any  given  set  of  persons  should  take  at  any 

Ih)  Ante,  Vol.  I.  pp.  263,  873.]  (i)  Cas.  t.  Talb.  145. 

(k)  6  Ves.  43.  (I)  See  next  chapter.  (m)  1  B.  C.  C.  637. 

(»)  This  is  indisputable ;  see  ante,  pp.  155,  156. 
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gi-s^en  time :  if  so,  it  is  clear  that  all  persons  answering  that  descrip- 
tion, whether  born  before  or  afterwards  (o) ,  shall  take  ;  but,  if  there  are 
no  such  persons,  it  shall  not  suspend  the  right  of  others,  but  they  shall 
take  as  if  no  suqji  persons  were  substituted.  Before  that  case,  this  point 
was  not  quite  so  clear  {p).  Where  the  gift  is  to  all  the  children  of  A. 
at  twenty-one,  if  there  is  no  estate  for  life,  it  wUl  vest  in  all  the  chil- 
dren coming  into  existence  until  one  attains  the  age  of  twenty-one  {q). 
Then  that  one  has  a  right  to  claim  a  share,  admitting  into  participation 
all  the  children  then  existing.  So-if  it  is  to  a  person  for  life,  and,  after 
the  death  of  that  person,  then  to  the  children  of  A.,  the  intention  is 
marked,  that  until  the  death  of  the  person  entitled  for  life  no  interest 
,  vests  {qu.  in  possession?).  When  that  person  dies,  the  question  arises 
whether  there  are  then  any  persons  answering  that  description ;  if  so 
they  take,  without  waiting  to  see  whether  any  others  will  come  in  esse 
answering  the  description.  Jf  it  is  given  over  in  the  event  that  there  are 
no  children,  and  there  are  no  children  at  that  period,  the  person  to  whom  it 
is  given  over  takes.  It  is  clear  this  testator  meant  these  annuities  to 
commence  at  his  death,  and  that  each  annuitant  should  receive  a  pro- 
portionable share  of  his  fortune,  with  benefit  of  survivorship  and  right  of 
accruer,  subject  upon  the  death  of  the  first  annuitant  to  the  substitution 
of  the  eldest  child  of  H.  Upon  the  death,  therefore,  of  the  first  annui- 
tant, unless  there  was  some  person  who  had  a  right  of  substitution  in  tlie 
room  of  that  person,  and  there  was  no  such  person,  it  was  to  go  among 
the  survivors.  Hie  person  substituted,' namely,  the  first  child  of  H.,  cannot 
now  claim.     That  construction  is  much  fortified  by  the  manner  in  which 

it  is  given  over,  for  it  is  perfectly  clear  that  he  meant  the  persons 
*173     to  whom  it  was  given  over  under  the  description  of  the  *  heirs  of 

P.  to  take  upon  the  death  of  the  persons  to  whom  it  was  first 
given  over.  If  the  first  construction  contended  for  is  to  prevail,  those 
persons,  supposing  all  the  other  annuitants  claiming  by  survivorship 
were  dead,  must  wait  not  onlj^  the  death  of  the  survivor,  but  also  the 
death  of  H.,  fbr  during  his  life  there  would  be  a  possibility  that  a  child 
might  be  born  who  upon  that  construction  might  say  he  was  the  survivor." 
It  is  evident,  therefore,  that  the  judgment  of  the  M.  R.  was  partly 
founded  npon  the  particular  circumstances  of  the  case  ;  and  yet  no  one 
can  read  that  judgment  without  seeing  that  in  his  opinion  the  rule  was 
universal,  that  a  bequest  to  children  as  a  class,  to  fall  into  possession  on 
the  determination  of  an  anterior  interest,  failed,  if  there  was  no  object  at 
that  period:  and  he  seems  to  have  considered  this  as  a  necessary  conse- 
quence of  holding  that  such  objects  (if  any)  would  have  taken  to  the 
exclusion  of  subsequently  born  children.  That  the  one  proposition  is 
not  invariably  a  corollary  of  the  other,  is  established,  we  have  seen,  by 

(o)  The  words  "or  afterwards  "  are  not  consistent  with  the  preceding  position  or  with  the 
general  rule. 

(p)  Singleton  t>.  Singleton,  Ayton  v.  Ayton,  1  B.  C.  C.  542,  n. 
(2)  See  ante,  p.  160. 
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the  cases  respecting  immediate  gifts  to  children,  which  altliough  tliey 
extend  only  to  such  children  (if  any)  as  are  in  existence  at  the  death  of 
the  testator,  yet,  in  case  of  there  being  at  that  period  no  child,  will 
embrace  the  whole  range  of  unborn  children  {r) .  Upon  what  prin- 
ciple a  different  construction  could  be  supported  in  the  case  of  an 
executory  bequest  preceded  by  a  bequest  for  life,  it  is  difficult  to  dis- 
cover, unless  it  were  for  the  sake  of  assimilating  the  construction  to 
that  of  a  legal  remainder,  but  which  is  decisively  negatived  g„„gggtg4 
bj"  the  construction  that  has  been  applied  to  equitable  limita-  result  of  the 
tions,  as  to  which  we  have  seen  the  rule  is.  different ;  and  the 
inevitable  conclusion,  it  is  conceived,  is  that,  by  analogy  to  the  latter 
class  of  devises,  a  bequest  to  A. /or  life,  and  after  his  death  to  the  children 
of  B.,  is  not  defeated  by  the  non-eocistence  of  an  object  at  the  death  of  A.,  but 
will  take  effect  in  favor  of  all  the  subsequently  born  children  as  they  arise  : 
assuming,  of  course,  that  the  terms  of  the  bequest  do  not  bring  it  within 
the  restrictive  rule  stated  in  the  third  division  of  the  present  section. 

The  doctrine  above  suggested  is  tacitly  recognized  in  Wyndham  v. 
Wj-ndham  (s),  where  a  testator  bequeathed  the  residue  of  his 
♦estate  to  A.  for  life,  but  if  she  shall  die  leaving  a,ny  child  qr  *174 
children,  then  the  trustees  were  to  pay  the  principal  to  them ; 
but  if  A.  should  die  without  any  child  or  children,  then  he  left  the 
residue  to  the  younger  children  of  B.,  if  he  should  have  any,  and  if  not, 
he  left  it  to  C.  A.  died  without  children  before  B.  had  any,  and  B. 
afterwards  died  without  having  had  a  child ;  and  the  question  in  this 
cause  was,  as  to  what  became  of  the  income  in  the  interval  between  the 
deaths  of  A.  and  B.  ;  which  question  of  course  assumes,  that  the  property' 
did  not  go  over  to  C.  immediately  on  the  death  of  A.  without  a  child, 
but  remained  in  expectancy  during  the  whole  life  Of  B.,  to  await  the 
event  of  his  having  children. 

This  view  of  the  subject,  too,  seems  to  derive  some  support  from  a 
more  recent  decision,  establishing  that  an  executory  bequest  Executory 
to  children,  to  arise  on  an  event  which  was  to  defeat  a  prior  gif  not  de- 
gift,  did  not  fail  by  the  absence  of  any  object-  at  the  determi-  failure  of  ob- 
nation  of  such  prior  interest.  jects  until  af- 

In  the  case  (t)  alluded  to  a  testator  devised  the  reversion  of  vesting  in 
in  a  moiety  of  certain  real  estate  to  his  sister  A. ,  subject  to  P°ss'^5^'°°- 
a  charge  in  the  following  terms  :  "  The  sum  of  500Z.  I  also  deduct 
out  of  the  said  part  of  my  estate  to  my  niece  M. ,  daughter  of  my 
brother  E.,  to  be  paid  when  most  convenient  to  my  sister  A.,  bearing 
interest  three  months  after  my  decease.     Whenever  this  bQQl.  shall  be 

(r)  Ante,  167. 

(s)  3  B.  C.  C.  58.  [See  Shawe  v.  Cunliffe,  4  B.  C.  C.  144,  where  a  gift  to  the  children  of 
A.  after  the  death  (without  children)  of  B.,  and  in  default  of  children  of  A.  to  fall  into  the 
residue,  was  construed  a  gift  to  the  children  who  survived  A.  by  the  controlling  force  of  a 
prior  gift,  made  expressly  to  such  last-mentioned  children.  B.  having  died  in  the  lifetime  of 
A.  the  same  question,  and  consequent  recognition  of  the  doctrine  advocated  in  the  text, 
occurred  here  as  in  Wyndham  v.  WjTidham.    See  also  Conduitt  v.  Soane,  4  Jur.  N.  S.  502.] 

(t)  Hutcheson  v.  Jones,  2  Mad.  124;  [Haughton  v.  Harrison,  2  Atk.  329.] 
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paid  by  my  sister  A.,  I  do  require  that  it  be  put  into  government  or 
any  other  security  by  her  trustee  P.,  whom  I  appoint  to  act  as  such, 
as  he  shall  think  most  to  her  advantage ;  and  that  the  said  M.  shall 
receive  the  said  500^. ,  with  the  accumulated  interest,  either  on  the  day  of 
marriage  or  at  the  age  of  twenty-one  as  shaU  be  thought  best.  Should  the 
said  M.  not  survive  either  of  those  periods,  and  there  be  no  child  or  children 
of  the  said  £.,  then  J  would  have  the  said  sum  of  5001.  revert  to  my  sister 
A.  ;  but,  in  case  of  other  children  of  R.,  I  would  have  the  said  sum  equally 
divided,  share  and  share  alike."  M.  died  under  age,  and  unmarried. 
R.  had  no  other  child  at  that  time,  but  other  children  were  born  after- 
wards ;  and  the  question  was,  whether  such  subsequently  born  children 
were  entitled.  Sir  T.  Plumer,  V.-C.,.  ad  verted  to  Godfrey  v.  Davis  as 
having  been  decided  upon  the  principle,  that  a  period  being  distinctly 
fixed  when  the  distribution  was  to  take  place,  the  children  born  after 
.that  period  were  not  entitled.  "  Are  there  (he  said)  any  words  in  this 
will  fixing  the  time  when  a  share  is  to  vest,  so  as  to  exclude 
*175  after-born  *  children?  TJie  property  is  not  given  on  the  children 
attaining  twenty-one,  or  marriage ;  it  is  a  reversionarj'  fund, 
which  is  a  strong  circumstance,  and  the  gift  to  A.  is  expressed  in 
unambiguous  ternis.'  If  the  after-born  children  are  excluded,  it  must  be 
in  the  teeth  of  the  words  of  the  will,  which  only  give  it  to  A.  'if  there 
be  no  child  or  children  of  the  said  R.  (m).'"  He  accordingly  decided 
in  favor  of  the  children  of  R. 

This  case  shows  that  an  executory  bequest,  in  derogation  of  a  preced- 
Eemark  on     i"S  S^^^J  '^°^®  "°*  ^^"^  ^^"^  y<ist,nt  of  objects  at  the  period  of 
Hutciieson  v.  taking  effect  (though,  if  there  had  been  an}'  such,  it  would 
°°^''  have  been  confined  to  them  (a:))  ;  and  that,  in  the  opinion  of 

the  learned  judge  who  decided  it,  the  case  of  Godfrey  v.  Davis  sus- 
tains no  general  doctrine  to  the  contrary,  but  is  referable  to  its  special 
circumstances. 

In  another  case  (y),  where  lands  were  by  settlement  limited  to  A.  for 
life,  remainder  to  B.  for  life,  remainder  to  trustees  for  500  years,  in 
trust  to  raise  \000l.  for  such  persons  as  B.  should  appoint,  and,  in 
default  of  appointment,  to  the  executors,  administrators  and  assigns  of  0. ; 
and  A.  and  B.  died  in  the  lifetime  of  C,  without  any  appointment  by 
B.,  it  was  argued  that  there  was  at  the  determination  of  their  estates 
no  object  of  the  trust  of  the  term,  since  C.  could  have  no  executor  or 
administrator  in  her  lifetime,  and,  therefore,  that  the  limitation  failed, 
as  in  the  case  of  a  devise  of  real  estate  to  the  heirs  of  a  person  living 
at  the  determination  of  the  prior  estates:  but  Sir  T.  Plumer,  M.  R., 
said,  he  did  not  see  that  the  analogy  could  be  applied.  The  case,  how- 
ever, was  not  distinctly  decided  upon  this  point. 

So,  in  the  earlier  case  of  Lord  Beaulieu  v.  Lord  Cardigan  (z) ,  where 

(u)  As  to  this,  see  postM).  177. 

(x)  Ellison  V.  Airey,  1  ves.  IH,  and  other  cases  cited  ante,  157. 

(jr)  Horseman  d.  Abbey,  1  J.  &  W.  381.  (z)  Amb.  533. 
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the  testator  bequeathed  an  Exchequer  annuity,  which  was  granted  for  a 
term  of  years,  to  his  grandson.  Lord  Montague,  for  so  many  years  as 
he  should  Uve,  and  after  his  death  for  such  person  as,  "a<  the  time  of 
Lord  Montague's  death,  should  be  heir  male  of  Lord  Montague's  body, 
to  take  lands  of  inheritance  from  him  by  course  of  descent,  for  the  resi- 
due of  the  term ;  and  in  case  there  should  be  no  sitch  heir  male,  then  in 
trust  for  such  person  as  should  he  heir  male  of  the  body  of  Duke  John,  to 
talce  lands  by  course  of  descent,  for  the  residue  of  the  term ;  and, 
in  case  there  should  be  no  such  person  as  should  be  such  heir 
*male,  then  in  trust  for  Duke  John  for  life,  with  remainder  to  *176 
such  person  and  persons  as  should  be  entitled  by  virtue  of  his 
said  will  to  the  rents  of  the  real  estate  thereby  devised."  Lord  Mon- 
tague died  without  issue  before  Duke  John  had  a  son ;  and  it  was  held 
by  Lord  Northington,  that  the  gift  in  question  took  effect  in  favor  of  a 
son  who  was  born  six  years  after  this  event ;  observing,  that  if  the 
limitation  to  the  son  of  Duke  John  was  to  depend  on  the  words  ' '  liv- 
ing at  the  time  of  the  death  of  Lord  Montague,"  it  would  defeat  the  inten- 
tion of  the  testator ;  for  he  meant  that  the  sons  of  Duke  John  should 
take  after  (cfu.  in  substitution  for?)  the  sons  of  Lord  Montague. 

The  weight  of  authority,  therefore,  is  decidedly  in  favor  of  the  posi- 
tion, that  ajl  gifts  to  children,  preceded    by  an    anterior  Qeneralcou- 
interest,  will    embrace  the    objects  existing  at  the   death  elusion  from 
of  the  testator,  and  those  who  may  come  in  esse  before  the     ^  '^^^^' 
determination  of  such  interest ;  and   that  in    all  such  cases,  except  in 
the  instance  of  a  legal  remainder  of  real  estate  (z),  if  there  he  no  object  at  the 
time  of  the  vesting  in  possession,  all  the  children  subsequently  born  will  he 
let  in,  unless  the  terms  of  the  gift  restrict  it  to  a  narrower  class  'of 
objects. 

The  doctrine,  however,  of  the  preceding  cases  may  seem  to  be 
encountered  by  some  remarks  occurring  in  Bartleman  v.  Murchison  (a) , 
where  an  annuity  was  bequeathed  to  A.  for  life,  and,  after  her  decease, 
to  B.  "  if  a  widow,  but  not  otherwise,  but  to  revert  back  to  any  child 
or  children  after  her  death  ; "  and  it  was  held  that  B.,  who  was  married 
at  the  death  of  A.,  and  afterwards  became  a  widow,  was  not  entitled 
on  such  subsequent  widowhood ;  Lord  Brougham  observing :  "  Al- 
though, in  construing  bequests  of  personal,  the  same  technical  strict- 
ness does  not  prevail  as  in  devises  of  real  estate,  the  same  rules  are  to 
a  great  extent  applicable  ; "  and  then,  after  adverting  to  the  construc- 
tions of  bequests  to  children,  as  comprehending  the  same  persons  as 
devises  to  these  objects,  he  remarked:  "It  is  only  following  out  the 
same  principles,  to  hold,  that  a  person,  to  whom  a  legacy  is  given  in  a 
particular  character,  and  by  a  particular  description,  shall  not  be  enti- 

[(z)  /.  e.  a  legal  remainder  not  protected  by  stat.  40  &  41  Vict.  c.  33;  ante,  Vol.  I.  p.  874. 
Unless  the  rule  is  as  stated  in  the  text,  this  statute  gives  effect  to  certain  legal  remainders  of 
real  estate,  which,  if  limited  with  regard  to  personal  estate,  would  fail.] 

(o)  2  E.  &  My.  136. 
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tied  to  it,  unless  he  be  clothed  with  that'  character  and  answer  that 
description  at  the  moment  when  the  legacy  might  vest  in  possession." 
Eemvkon  ■     I*  ''^1  be  observed,  that,  in  this  case,  the  bequest 

Bartiemani;.    *177    ^vas  to  an  *  individual  named,  if  then  answering  a 
certain  description,  and  not  to  a  class,  though  perhaps 
the  principle  applicable  to  the  respective  eases  is  not  widely  different. 

And  here  the  student  should  be  reminded,  that  where,  in  the  preced- 
Existepce  up  ing  observations,  mention  is  made  of  the  objects  at  the  period 
totimeofdis-  ^^  distribution,  this  is   not  intended  to  designate  children 

tribution  not     ""  '  *= 

necessary.  existing  at  that  period  ;  for  it  has  been  already  shown,  that 
all  who  have  existed  in  the  interval  between  the  death  of  the  testator 
and  the  period  of  distribution,  whether  living  or  dead  at  the  latter 
period,  are  objects  of  the  gift,  and  may  therefore  not  improperly  be 
termed  objects  at  that  period ;  their  decease  before  the  period  of  dis- 
tribution having  no  other  effect  than  to  substitute  their  respective 
representatives,  supposing,  of  course,  the  interest  to  be  transmissible. 

It  is  to  be  observed,  that  the  rules  fixing  the  class  of  objects  entitled 
■Whether  sift  '^•^'^^^  S^^*^  ^^  children  are  not  in  general  varied  bj'  a  limita- 
over  in  de-  tion  Over,  in  case  the  parent  should  die  without  children,  or 
dren  enlarges  ^'^  *2^®®  "^^  ^^^  children  die,  &c.,  as  these  words  are  con- 
class  of  ob-  strued  merely  to  refer  to  the  objects  of  the  preceding  gift. 
]ec  sen  1  e  .  j^  ^^  true,  indeed,  that  in  Hutcheson  v.  Jones,  some  stress 
was  laid  by  Sir  T.  Plumer,  V.-C,  on  the  words  giving  the  property 
over  in  default  of  child  or  children,  as  importing  that  the  ulterior  gift 
was  not  to  take  effect  unless  in  the  event  of  the  failure  of  all  the  chil- 
dren ;  but  in  Andrews-  v.  Partington  (J) ,  a  pecuniary  legacy  to  all  the 
children  of  A.,  payable  at  twenty-one  or  marriage,  with  a  bequest  over 
in  case  all  the  children  died  before  their  shares  became  payable,  was  con- 
fined to  children  who  were  in  esse  when  the  first  share  became  pa3-able. 
So,  in  Scott  V.  Harwood  (c),  where  the  devise  was  to  the  use  and  be- 
hoof of  all  and  every  the  child  and  children  of  A.  lawfully  begotten,  and 
their  heirs  forever ;  and  in  case  the  said  children  of  A.  should  all  die 
before  they  attained  the  age  of  twenty-one  years,  then  over ;  Sir  J. 
Leach,  V.-C,  held,  that  the  children  of  A.  living  at  the  testator's  death 
were  exclusively  entitled,  and  that  in  the  devise  over  "  the  testator  must, 
by  necessary  inference,  be  considered  as  speaking  of  the  children  to' whom  the 
estate  is  given."  If  it  be  objected,  that  in  this  case  the  ex- 
Scott  V.  Har-  pression  ' '  the  said  children  "  required  such  a  construction, 
wood.  tiie  answer  is,  that  the  preceding  gift  being  to  all  the  chil- 

dren, the  referential  expression  had  the  same  force  as  if  the  same 
*178    terms  were  repeated,  and  *  consequently  the  effect  of  the  whole 
would  be,  according  to  Sir  T.  Plumer's  doctrine  in  Hutcheson  v. 
Jones,  that  the  estate  was  not  to  go  over  until  the  failure  of  all  the 
children. 

(6)  3  B.  C.  C.  401.  (c)  5  Mad.  332. 
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II.    5.  We  are  now  to  consider  how  the  construction  is  affected  by 
the  words  "to  he  horn''  or  "to  he  begotten"  annexed  to  a  Gifttochil- 
devise  or  bequest  to  children;  with. respect  to  which  the  jJ^orfoSe 
established  rule  is,  that  if  the  gift  be  immediate,  so  that  it  begotten. 
would,  but  for  the  words  in  question,  have  been  confined  to  children  (if 
any)  existing  at  the  testator's  death,  they  will  have  the  effect  -^yhere  they 
of  extending  it  to  all  the  children  who  shall  ever  come  into  extend  the 
existence ;  since,  in  order  to  give  to  the  words  in  question 
some  operation,  the  gift  is  necessarily  made  to  comprehend  the  whole. 

Thus,  in  Mogg  v.  Mogg  (e),  where  a  testator  devised  the  Mark  Estate 
to  trustees,  in  trust  to  pay  the  rents  towards  the  support  and  mainte- 
nance of  the  child  and  children  begotten  and  to  be  begotten  of  his 
daughter,  Sarah  Mogg:  it  was  contended  that,  notwithstanding  the 
words  "to  be  begotten,"  the  devise  could  apply  only  to  the  children 
born  before  the  testator's  death,  as  those  words  might  be  satisfied  by 
letting  in  the  children  born  after  the  date  of  the  wiU  before  the  death  of 
the  testator  ;  but  the  court  of  K.  B.  (on  a  case  from  Chancery)  certified 
that  all  the  nine  children  of  Sarah  Mogg,  including  five  who  were  born 
after  the  death  of  the  testator,  took  under  the  devise ;  and  Sir  W. 
Grant,  M.  R.,  expressed  his  concurrence  in  the  certificate. 

[And  in  Gooch  v.  Gooch  (/) ,  where  a  testator  devised  lands  to  trus- 
tees in  trust  "  during  the  lives  and  life  of  the  survivor  or  longest  liver 
of  all  the  children  which  his  daughter  A.  hath  or  shall  have,"  to  apply 
the  rents  for  the  support  of  A.  and  "  of  all  her  children  which  she  shall 
from  time  to  time  have  living ; "  and  when  his  grandchildren,  the  chil- 
dren of  his  said  daughter,  should  Iiave  attained  the  age  of  twenty-one, 
the  testator  directed  the  rents  to  be  paid  among  the  said  children,  and 
the  issue  of  such  as  should  die  leaving  issue,  and  the  survivors  and  sur- 
vivor of  them,  during  the  life  of  the  longest  liver  of  the  said  children  ; 
Sir  J.  Romilly,  M.  R.,  on  the  authority  of  Mogg  v.  Mogg  (in  which  he 
expressed  his  concurrence),  held  that  children  born  after  the  death  of 
the  testator  were  entitled  under  the  trust  for  children  during  the 
minority  of  the  youngest.  He  also  *held,  however,  that  the  *179 
time  up  to  which  such  after-born  children  were  admissible  was, 
not  the  death  of  A.,  but  the  period  when  the  youngest  child  for  the  time 
being  attained  the  age  of  twenty-one  years :  upon  the  special  ground 
(besides  a  varietj'  of  expressions  tending  to  the  same  conclusion)  that 
the  will  had  provided  for  the  event  of  the  youngest  child  attaining  that 
age  in  the  lifetime  of  A.,  and  that  it  was  inconsistent  with  the  provision 
that  it  should  in  all  events  remain  a  matter  of  uncertaintj'  until  the 
death  of  A.  which  was  or  might  be  her  youngest  child.  This  decision 
was  affirmed  on  both  points  by  Lord  Cranworth.] 

(e)  Mogg  u.  Mogg,  1  Mer.  654,-658.  In  the  marginal  note  of  the  report,  these  words  are 
omitted.  The  case  is  deserving  of  attentive  perusal,  as  it  illustrates  almost  every  rule  regu-, 
lating  the  class  of  children  entitled  under  immediate  and  future  devises. 

[(/)  14  Beav.  565,  3  D.  M.  &  G.  366.] 
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This  rule  of  construction,  however,  does  not  apply  to  general  pecu- 
Distinction  niary  legacies,  where  the  effect  of  letting  in  children  born 
in  regard  to  after  the  death  of  the  testator  would  be  to  postpone  the  dis- 
niary  lega-  tribution  of  the  general  estate  (out  of  which  the  legacies  are 
cies,  payable),  until  the  death  of  the  parent  of  the  legatees. 

Thus,  in  Storrs  v.  Benbow(^),  where  a  testator  bequeathed  500/. 
"  to  each  child  that  may  be  horn  to  either  of  the  children  of  either  of  my 
brothers,  lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her 
attaining  the  age  of  twenty-one  years,  without  benefit  of  survivorship  ;  " 
Sir  J.  Leach,  M.  R.,  held,  that  the  gift  was  confined  to  children  living 
at  the  testator's  death.  He  thought  that  the  words  "may  be  born," 
provided  for  the  birth  of  children  between  the  making  of  the  will  and 
the  death  of  the  testator  ;  and  observed,  that  to  give  a  different  mean- 
ing to  the  words  would  impute  to  the  testator  the  inconvenient  and 
improbable  intention  that  his  residuary  personal  estate  should  not  be 
distributed  until  the  deaths  of  his  brothers'  children  {h). 
—  and  cases    »180        *  It  seems  to  be  established,  too,  that  the  expres- 

wnGi'G  distri- 

bution  is  sion  children  to  he  born  or  children  to  he  begotten, 

othei-wise       -when  occurring  in  a  gift,  under  which  some  class  of  children 

(g)^  Mv.  &  K.  46,  [affirmed  3  D.  M.  &  G.  390,  and  Townsend  v.  Early,  28  Beav.  429, 
3  D.  F.  &5.  1  (same  will)].  See  also  Butler  v.  Lowe,  10  Sim.  317.  [In  "Defflis  v.  Gold- 
schmidt,  19  Ves.  566, 1  Mer.  417,  it  was  admitted  (improperly. as  it  now  appears)  that  legacies 
to  each  of  the  children  of  the  testator's  sister  "whether  born  or  hereafter  to  be  born,"  would 
include  every  child  whenever  born,  unless  the  will  showed  a  contrary  intention;  and  proceed- 
ing on  that  admission  Sir  W.  Grant  held  that  this  contrary  intention  bad  not  been  shown ;  and 
he  relied  on  the  pi-ovision  that  if  the  sister  should  die  before  all  her  children  had  attained 
twenty-one,  the  interest  of  the  legacies  provided  for  such  children  as  should  be  under  age,  or 
a  competent  part  thereof,  sliould  be  applied  in  their  maintenance ;  whereby  he  considei-ed  that 
the  testator  had  shown  that  in  his  view  she  could  not  die  leaving  any  child  who  would  not  be 
entitled  to  maintenance,  and  consequently  to  a  legacy.  But  in  Butler  v.  Lowe,  10  Sim.  317, 
a  similar  provision  was  disregarded.] 

(A)  The  reason  last  assigned  by  the  M.  E.  is  the  only  one  which  characterizes  this  class  of 
excepted  cases.  The  former  argument  would  apply  equally  to  cases  within  the  general  rule 
stated  ante,  p.  178.  [It  has  indeed  been  suggested  that  these  excepted  cases  furnish  the  gen- 
eral rule,  from  which  Mogg  v,  Mogg  and  Gooch  v.  Gooch,  as  relating  only  to  real  estate,  are 
themselves  the  exception.  Dias  v.  De'  Livera,  5  App.  Ca.  134,  135.  No  reason  is  given  why 
there  should  be  any  such  distinction  between  real  and  personal  estate,  unless  a  vague  allusion 
to  the  feudal  system  was  so  intended.  A  distinction  derived  from  this  source  would,  however, 
tell  the  other  way,  since  feudal  law  accelerates  the  vesting  of  estates  and  (by  consequence) 
the  ascertainment  of  classes.  ' 

Sprackling  v.  Kanier,  1  Dick.  344,  was  also  cited  (5  App.  Ca.  133)  as  a  "direct  authority  " 
.that  the  words  in  question  do  not  enlarge  the  class.  But  m  that  case  the  gift  was  to  G.  for 
life,  and  afterwards  to  his  sons  and  daughters,  and  their  children,  if  anj'  then  dead,  equallv, 
per  stirpes ;  and  if  G.  should  die  without  issue,  then  to  the  sons  and  daughters  of  M.^  lawfully 
begotten  or  to  be  begotten,  and  their  children,  in  case  any  of  them  should  be  then  dead  leaving 
issue,  eqaedly,  per  stirpes.  G.  died  without  issue  in  the  testator's  lifetime.  At  the  death  of 
G.,  M.  had  three  children,  and  after  the  testator's  death  gave  birth  to  a  fourth.  It  was  held 
by  Sir  T.  Clarke,  M.  R.,  that  only  such  of  the  children  of  M.  as  were  living  at  the  death  of 
G.  were  entitled.  "  The  court  (he  said)  will  sometimes  extend  the  words  '  then  living'  to 
those  living  at  the  time  of  the  will,  but  never  further  than  the  death  of  the  testator."     It  is 

Slain,  therefore,  that  the  decision  turned  on  the  word  "  then "  tying  down  the  class  to  the 
eath  of  G.,  and  that  the  case  has  no  bearing  upon  the  question  under  consideration. 
It  is  true  that  Butler  v.  Lowe  was  treated  by  SirL.  Shad  well  as  a  case  within  "the  general 
rule  i "  but,  having  regard  to  the  argument  in  that  case,  this  must  have  meant  "  the  general 
rule  respecting  distinct  legacies." 

It  may  be  added  that  Dias  v.  De  Livera  did  not,  and  could  not,  raise  the  precise  point. 
That  case  turned  on  the  construction  of  a  mutual  will,  executed  by  husband  and  wife  accord- 
ing to  the  Eoraan-Dutch  law  of  Ceylon,  and  operating  at  different  times  on  the  different 
moieties  of  the  joint  property;  a  very  different  instrument  from  an  English  will.] 
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born  after  the  death  of  the  testator  would,  independently  of  this  expres- 
sion of  futurity,  be  entitled,  so  that  the  words  may  be  satisfied  without 
departing  from  the  ordinary  construction,  that  construction  is  unaffected 
by  them. 

Thus,  in  Paul  v.  Compton  (i),  where  a  testator  bequeathed  the  resi- 
due of  his  personal  estate  in  trust  for  his  wife  for  life,  and 
after  her  decease  unto  such  of  his  daughters  and  such  of  of  a  future 
their  children  as  she  should  by  will  appoint,  recommending  ^'^VJJ'I , 
her  "  to  provide  for  such  child  or  children  as  may  hereafter  words  ""to  be 
be  born  of  my  said  two  daughters  ; "  and,  in  default  of  such  ^°''°'" 
disposition,  then  in  trust  for  the  children  of  the  daughters  ;  Lord  Eldon 
held  that  this  power  to  the  wife  did  not  authorize  her  to  appoint  to 
children  not  born  in  her  lifetime. 

So,  in  Whitbread  v.  Lord  St.  John(^),  he  decided  that  a  bequest 
unto  and  among  the  child  and  children  of  A.  born  and  to  be  born,  as 
many  as  there  might  be,  when  and  as  they  should  attain  their  age  oj 
twenty-one  years  or  be  married  with  consent,  was  confined  to  his  children 
living  at  the  death  of  the  testator  and  those  who  afterwards  came  in  esse 
before  the  first  share  vested  in  possession,  according  to  the  rule  before 
adverted  to  (I). 

*  [So,  in  Parsons  v.  Justice  (m),  where  the  gift  was  to  A.  for    *181 
life,  and  after  her  death  to  all  the  children  of  B.  who  should  be 
li-\'ing  at  the  testator's  death  or  be  born  afterwards  who  — — norbj- 
should  attain  twenty-one ;  it  was  held  by  Sir  J.  Eomilly,  "to  be  born 
M.  R.,  that  the  class  was  to  be  ascertained  on  the  happening  j^'^u™/ 
of  the  latter  of  the  two  events,  viz.  the  eldest  child  attaining 
twentj'-one  and  the  death  of  A. ,  and  that  no  child  born  after  the  death 
of  A.,  which  happened  last,  could  participate.'     This  decision  is  the 
more  emphatic  because  the  will  contained  a  provision  that  "  no  child 
attaining  twenty-one  should  be  excluded  from  his  share  in  consequence 
of  any  other  child  or  children  having  previously'  attained  a  vested  inter- 
est in  his  share  or  shares,  but  that  each  child  attaining  in  B.'s  lifetime 
a  vested  interest  in  his  share  should  thenceforth  during  B.'s  life  be  en- 
titled to  receive  the-whole  income  of  his  vested  share  for  the  time  being, 
subject  to  the  contingent  right  of  any  after-born  child  to  such  vested 
share."] 

But  if  the  bequest  is  to  "  such  children  as  shall  hereafter  be  born 
during  the  lives  of  their  respective  parents,"  of  course  this  construction 
is  excluded  by  the  express  terms  of  the  will,  and  all  the  after-born  chil- 
dren will  be  let  in,  whether  born  before  the  period  of  distribution  (n) 
or  not. 

(i)  8  Ves.  375. 
(i)  10  Ves.  152. 

(l)  See  ante,  p.  160.    [In  Eddowes  v.  Eddowes,  30  Beav.  603,  the  bequest  was  not  so  con- 
fined :  Whitbread  v.  St.  John,  however,  was  not  cited, 
(m)  34  Beav.  598.] 
(m)  Scott  V.  Earl  of  Scai-borough,  1  Beav.  156. 
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It  has  been  decided,  too,  that  the  words  "  which  shall  be  begotten," 
Do  not  con-  or  "  to  be  begotten,"  annexed  to  the  description  of  children 
/"furclMi-'"  '^^  issue,  do  not  confine  the  devise  to  future •  children ;  but 
dren.  that  the  description  will,  notwithstanding  these  words,  in- 

clude the  children  or  issue  in  existence  before  the  making  of  the  will  (o). 

This  doctrine  is'  as  old  as  the  time  of  Lord  Coke,  who  says  (p),  that 
as  procrecUis  shall  extend  to  the  issues  begotten  afterwards,  so  proerean- 
dis,  shall  extend  to  the  issues  begotten  before.^  [And  in  Almack  v. 
Horn  {q),  where  a  testator  devised  real  estate  to  his  daughter  A.,  a 
widow,  and  his  granddaughter  B.,  and  the  survivor  for  life,  remainder 
to  all  the  children  of  A.  and  B.  lawfullj'  to  be  begotfen  as  tenants  in 
common  in  tail ;  B.  was  the  only  child  of  A. ;  but  notwithstanding 
this  (r) ,  and  the  apparently  future  import  of  the  expression  "  to 
*182  be  begotten,"  it  was  held  by  *  Sir  W.  P.  Wood,  V.-C,  that  she 
was  entitled  with  ,her  own  children  to  share  in  the  remainder; 
the  correct  view  in  his  opinion  being  that  the  expression  had  no  refer- 
ence at  all  to  time,  but  merely  pointed  out  the  stirps.'] 

And  it  seems  that  even  the  words  ' '  hereafter  to  be  born "  will  not 

"Hereafter     exclude  previously  born  issue. (s) ;  [a  construction  first  ap- 

to  be  bora,"    plied  to  cases  (though  not  now  confined  to  them)  where  the 

does  not  ex-  i    i     •  ■  a        i  ■  i     ^i  i  •  , . 

elude  exist>     word  heirs  or  issue,  to  which  the  phrase  in  question  was 

ing  children,  added,  was  a  word  of  limitation,  not  giving  an  estate  by 
purchase  to  any  other  person  than  to  him  whose  heirs  were  mentioned ; 
and  this]  Lord  Talbot  said  was  to  prevent  the  great  confusion  which 
would  arise  in  descents  by  letting  in  the  younger  before  the  elder.  But, 
as  a  rule  of  construction,  it  must  be  founded  on  presumed  intention  ;  it 
supposes  that  the  testator,  by  mentioning  future  children,  and  them 
only,  does  not  thereby  indicate  an  intention  to  exclude  other  objects, 
and  in  this  view  is  certainly  ah  exception  to  the  maxim,  expressio  unius 
est  exclusio  alterius. 

[In  a  case  {t)  where  by  a  codicil  a  testatrix  revoked  a  legacy  given 
by  her  will  to  her  sister  A.,  and  gave  a  like  sum  in  trust  for  her  during 
her  life,  and  after  her  death  for  "  the  child  or,  if  more  than  one,  for  all 
and  every  the  children  of  A. ,  whether  by  her  present  or  any  future  hus- 
band," it  was  held  by  Sir  W.  P.  Wood  that  a  child,  who  was  the  only 
child  of  A.  by  a  former  husband  (who  was  dead  at  the  date  of  the  will) 
was  entitled.  "Neither  internally  nor  externallj^,"  said  the  V.-C, 
"was  there  any  evidence  of  an  intention  to  exclude  this  child  by  a 
former  husband.     The  testatrix  who  had  by  her  will  given  the  legacy 

(o)  Doe  d.  James  v.  Hallett,  1  M.  &  Sel.  124.  See  the  same  principle  applied  to  a  deed, 
Hewet  V.  Ireland,  1  P.  W.  426,  [2  Coll.  344,  n.]      ' 

Cp)  Co.  Lit.  20  b. 

\{q)  1  H.  &  M.  630. 

()■)  See  analogous  cases  upon  gifts  to  next  of  kin,  ante,  p  131.] 

(s)  Hebbleth-K-aite  v.  Cartwright,  Cas.  t.  Talb.  31  ,■  which  seems  to  overrule  the  position  of 
Lord  Hale,  that  the  words  in  posterum  procreandis  exclude  sous  born  before,  on  account 
of  tlie  peculiar  force  of  inposlirum ;  Hal.  MSS.  cit.  Co.  Lit.  20  b,  n.  3 :  3  Leon.  87. 

[(<)  Ke  Pickup's  Will,  IJ.  &  H.  389.] 
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to  her  sister  absolute!}',  revoked  by  codicil  the  absolute  gift,  and  after 
giving  her  a  life-interest,  introduced  the  provision  for  the  children.  She 
knew  that  her  sister  had  one  child  living.  There  might  be  more,  and 
it  was  immaterial  to  her  whether  those  others  should  be  by  the  present 
or  any  future  husband  of  her  sister"  (m)]. 

*Sir  W.  Grant  thought  (n),  that  a  gift  over,  in  case  certain    *183 
persons  "  shall  happen  to  die  in  my  lifetime,"  though  strictly  im- 
porting futurity,  might  be  understood  as  speaking  of  the  "sAoZ/hap- 
event  at  whatever  time  it  may  happen,  whether  before  or  P^"  '^°  die." 
after  the  will ;   [applying  the  rule  that  the  prior  limitation  "being,  by 
what  means  soever,  out  of  the  case,  the  subsequent  limitation  takes 
place. 

But  the  context  may  require  expressions  of  this  kind  to  be  construed 
strictly  as  importing  time  future.  Thus,  in  Early  v.  Ben-  unless  the 
bow  (w) ,  where  a  testator  gave  legacies  of  500Z.  each  to  yiW  show  an 
A.,  B.,  C.  and  D.,  four  of  the  grandchildren  of  his  brother  exclude 
Henrj',  and  by  a  codicil  bequeathed  600Z.  "  to  each  child  ""^'"• 
that  may  he  horn  to  either  of  the  children  of  either  of  my  brothers  lawfully 
begotten :  "  it  appeared  that  at  the  date  of  the  codicil  and  of  the  tes- 
tator's death,  there  were  living,  to  his  knowledge,  several  grandchildren 
of  his  brothers  besides  A.,  B.,  C,  and  D.  (and  for  whom  no  provision 
was  made  except  by  the  codicil),  and  several  children  of  brothers,  one 
at  least  of  which  brothers  survived  the  testator.  Under  these  circum- 
stances. Sir  J.  K.  Bruce,  V.-C,  held  that  neither  of  the  legatees  named 
in  the  will  was  intended  to  take  any  benefit  bj'.the  codicil  so  as  to  give 
double  legacies  ;  arid  appeared  to  entertain  an  opinion  equally  adverse  to 
all '  grandchildren  living  at  the  date  of  the  codicil,  although  not  named. 
Sir  J.  Romilly,  M.  R.,  before  whom  the  latter  point  was  afterwards 
argued  (a),  decided  it  in  conformity  with  that  opinion  :  he  thought  it  was 
concluded  in  principle  bj'  the  previous  decision,  in  which  he  concurred. 
And  both  decisions  were  upheld  by  the  Court  of  Appeal  (y).] 

The  preceding  citation  from  Lord  Coke  has  anticipated  the  observa- 
tion (which  properly  finds  a  place  here) ,  that  a  gift  to  chil-  Words 
dren  "  born"  or  "  begotten"  will  extend  to  children  coming  n'wot't'en"'^ 
in  esse  subsequentlj'  to  the  making  of  the  will,  and  even  after  do  not  ex- 

(u)  Compare  the  principle  of  these  cases  with  that  of  Shuldam  v.  Smith,  6  Dow,  22,  ante. 
Vol.  I.  p.. 822.    The  cases  in  the  text  strongly  exemplify  the  anxiety  of  the  courts  to  avoid 

fiving  devises  to  children  an  operation  that  will  restrict  them  to  certain  classes  of  children, 
ee  judgment  in  Matchwick  v.  Cock,  3  Ves.  611,  where  after-born  children  were  admitted  to 
participate  in  a  provision  for  maintenance  out  of  income  in  favor  of  "children"  generally, 
though  the  disposition  of  the  property  itself,  out  of  which  the  income  was  to  arise  (and  the 
objects  of  which,  it  might  be  presumed,  were  intended  to  be  the  same  as  those  of  the  mainte- 
nance provision),  was  confined  to  the  existing  children.     [Freemantle  v.  Taylor,  15  Ves.  363  J 

(«)  In  Christopherson  v.  Naylor,  1  Mer.  326.  [See  also  Ee  Sheppard's  Trust,  1  K.  &  J. 
269. 

(w)  2  Coll.  342.    And  see  Wilkinson  v.  Adam,  1  V.  &  B.  422,  468. 

(k)  Early  v.  Middleton,  14  Beav.  453. 

ly)  Townsend  v.  Early,  1  D.  F.  &  J.  1,  affirming  28  Beav.  428.] 
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elude  after-  the  death  of  the  testator,  where,  the  time  of  distribution 
dj-en.  under  the  gift  being  posterior  to  that  event,  the  gift  would 

b^'  the  general  rule  of  construction  include  such  after-born  children.^ 

Thus,  where  (2)  a  testator  bequeathed  certain  funds  to  trustees  in 
trust  for  his  wife  for  life  ;  and,  after  her  decease,  in  trust  to  trans- 
*184:  fer  the  same  unto  and  among  all  and  every  the  child  and  *  chil- 
dren lawfully  begotten  of  the  testator's  nephews  and  niece  by  their 
then  or  their  late  respective  wives  and  husband;  Sir  J.  Leach,  V.-C, 
held  that  the  bequest  comprehended  [children  born  after  the  death  of 
the  widow,  i.e.  it  is  presumed  (for  she  died  before  the  testator)  in  the 
interval  between  her  death  and  his.  J 

So,  in  Eingrose  v.  Bramham  (a),  children  born  in  the  interval  between 
Legacy  to  ^'^  making  of  the  will  and  the  death  of  the  testator  were  let 
every  child  jn  under  a  bequest  to  A.'s  children ;  "  50^.  to  every  child  he 
tended  to  fat-  ^oth  by  his  wife  E.,  to  be  paid  to  them  by  mj-  executors  as 
ure  children,  ^jjgy  ghall  come  of  age."  It  was  even  contended  that  the 
bequest  extended  to  children  born  after  the  death  of  the  testator  and 
before  the  majority  of  the  eldest ;  and  Sir  R.  P.  Arden  rested  his  ob- 
jection to  this  construction,  not  solely  on  the  force  of  the  word  "  hath," 
but  on  other  grounds  ;  particularly  that  it  would  have  the  effect  of  post- 
poning the  distribution  of  the  general  residue,  until  the  number  of  pe- 
cuniary legatees  could  be  ascertained. 

It  is  not  to  be  inferred,  however,  that  because  the  courts  in  the  pre- 
ceding cases  have  refused  to  allow  the  claims  of  after-born  children  to 
be  negatived  by  expressions  of  a  loose  and  equivocal  character,  they 
would  deny  all  effect  to  words  studiously  inserted  with  the  design  of  re- 
stricting a  gift  to  children  to  existing  objects,  though  the  reason  or  pur- 
pose of  the  restriction  may  not  be  apparent :  as  in  the  instance  of  a  gift 
to  children  "  now  living,"  which  we  have  seen  is  confined  to  children  in 
existence  at  the  date  of  the  will  (J).  [And  effect  has  sometimes  been 
given  to  the  word  "  born"  or  "  begotten"  by  considering  it  as  intended 
to  apply  to  objects  not  strictly  or  prima  facie  included  in  the  class, 
where  otherwise  the  word  would  have  been  inoperative  (c) . 

And  here  it  may  be  observed  that,  under  a  'devise  to  children  horn  at 
G'ft  t  chil-  *  particular  time,  children  take  a  vested  interest  immediately 
dren  born  at  On  their  birth,  not  subject  to  be  divested  by  death  before  the 
naS :  they  specified  period  (d) .  But  it  is  otherwise,  of  course,  if  the 
need  not  sur-  gift  is  to  children  living  at  the  time.  In  Fox  v.  Garrett  (e), 
^'^^"  where  the  gift  was  to  A.  for  life,  and  if  he  should  die  (as  he 

(z)  Browne  ».  Groombridge,  4  Mad.  496.  , 

(a)  2  Cox,  384.  [See  also  Doe  d.  Burton  v.  White,  f  Ex.  526,  2  Ex.  797,  where,  however, 
the  only  question  was  whether  an  immediate  gift  to  "  children  who  have  issue,"  included  chil- 
dren who  had  no  issue  until  after  testator's  death ;  and  it  was  held  that  it  did  not,  but  meant 
"have  at  testator's  death."] 

(b)  Vide  ante,  Ch.  X.  [(c)  See  next  chapter. 

(d)  Paterson  «.  Mills,  18  L.  J.  Ch.  449,  14  Jur.  126. 

(e)  28  Beav.  1'9.] 

-1  Annable  v.  Patch,  3  Pick.  360.     See  infra,  p.  185,  note  1,  as  to  posthumous  children. 
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did)  *  without  children,  then  to  the  children  of  B.  and  C,  who    *185 
should  be  living  at  the  decease  of  himself,  the  testator,  and  A. ; 
it  was  held  that  this  meant  living  at  the  death  of  the  survivor  of  the 
testator  and  A.] 

II.  6.  It  should  be  observed  that  in  the  application  of  the  preceding 
rules,  and,  indeed,  for  all  purposes  of  construction,  a  child  „,.,, 
en  ventre  sa  mere  is  considered  as  a  child  in  esse '  [if  it  will  be  ventre,  when 
for  its  own  benefit  to  be  so  considered] .     This  was  finally  ^"'='"'i«'^- 
established  in  Doe  v.  Clarke  (/),  which  was  an  ejectment  directed  by 
Lord  Thurlow,  in  consequence  of  a  difference  of  opinion  Held  to  take 
between  himself  and  Sir  LI.  Kenyon,  M.  R.,  on  the  claim  uJ^^^^tl 
of  a  posthumous  child  under  a  gift  to  all  the  children  of  C.  given  period, 
who  should  be  living  at  the  time  of  his  death  ;  the  former  maintaining 
the  competency,  and  the  M.  R.  the  incompetency,  of  the  chUd  en  ventre 
sa  mere  to  take  as  a  "  living"  child  {g). 

The  case  of  Clarke  v.  Blake  afterwards  came  before  Lord  Loughbo- 
rough (h) ,  on  the  equity  reserved,  and,  in  conformity  to  the  decision  of 

C.  P.,  he  held  the  posthumous  child  to  be  entitled.  Indeed  so  com- 
pletely is  the  point  now  set  at  rest,  that  the  claim  of  a  child  en  ventre  sa 
mere  under  a  bequest  "to  the  child  and  children  begotten  and  to  be 
begotten  on  the  body  of  A.,  who  should  be  living  at  B.'s  decease,"  was 
admitted  smJ  silentio  in  the  much-discussed  case  of  Mogg  v.  Mogg  («'). 

It  being  thus  settled  that  children  en  ventre  were  entitled  under  the 
description  of  children  living,  the  only  doubt  that  remained,  child  en 
was  whether  they  would  be  held  to  come  under  the  descrip-  ventre  enti- 
tion  of  children  bom, ;  and  that  question  also  has  been  de-  scription  of 
cided  in  the  affirmative  (/?;) .     The  result  then   is   to   read  childrenio™. 

(/)  2  H.  Bl.  399. 

{g)  Clarke  v.  Blake,  2  B.  C.  C.  321;  (overruling  Pierson  v.  Gamett,  2  B.  C.  C.  47;  Cooper 
».  Forbes,  ib.  63;  Freemantle  V.  Freemantle,  1  Cox,  248.)  [The  child  en  ventre  is  supposed  to 
be  actually  born  at  the  period  of  distribution;  if  on  that  supposition  he  would  have  been 
illegitimate,  as,  if  his  mother  is  then  unmarried,  he  will  not  take,  although  the  mother  may 
be  married  before  his  actual  birth.    Re  Coriass,  1  Ch.  D.  460.]  (A)  2  Ves.  Jr.  673. 

(i)  1  Mer.  654.  See  also  Rawlins  v.  Rawlins,  2  Cox,  425.  These  cases  demonstrate  that 
the  distinction  laid  down  in  Northey  v.  Strange,  1  P.  W.  341,  between  a  devise  to  children 
generally  and  to  children  living  at  a  given  period,  with  reference  to  the  admission  of  children 
en  ventre,  is  unfounded ;  nor  would  it  have  been  deemed  worthy  of  remark  had  not  the  case 
been  cited  (1  Belt's  Ves.  113,  Editor's  note)  without  an  explicit  denial  of  its  authority. 

(A)  Trower  v.  Butts,  1  S.  &  St.  181.    See  also  Whitelock  v.  Heddon,  1  B.  &  P.  243. 

1  Hall  V.  HancocTc,   15  Pick.  255;  Sted-  of  construction  when  particular  language  is 

fast  V.  Nicoll,  3  Johns.  Cas.  18;  Mavsellis  v.  used,  and  the  intention  of  the  testator  is  to 

Thalhimer,  2  Paige,  35;  Petway  v.  Powell,  2  govern.    In  re  Emerv,  L.  R.  3  Ch.  D.  300; 

Dev.  &  B.  Eq.  312;  Swift  v.  Duffield,  5  Serg.  Starting  v.  Price,  16  "Ohio  St.  29.    The  des- 

&  R.  38 ;  Barker  «.  Pearce,  30  Penn.  St.  173 ;  ignation  of   the    children  to  take  as   "the 

Laird's  Appeal,  85  Penn.  St.  339;  Burke  v.  three  children"  of  A.,  of  course  cuts  off  a- 

Wilder,  1  McCord,  Ch.  561;  Pratt  d.  Flamer,  posthumous  child  not  specially  referred  to. 

5  Harr.  &  J.  10;  Crook  v.  Hill,  L.  R.  3  Ch.  In  re  Emerv,  supra.    But  a  posthumous  child 

D.  773;  S.  C,  L.  R.  6  H.  L.  26b;  Occleston  will  be  incfuded  under  the  words  "children," 
V.  FuUalove,  .L.  R.  9  Ch.  147  (the  last  three  or  "  sons  "  or  "  daughters  "  of  A.,  though  the 
being  cases  of  illegitimate  children) ;  2  Wil-  language  be  qualilied  by  such  terms  as  "  now 
liams,  Ex.  (6th  Am.  ed.)  1173.  Of  course  living  "  or  "  born."  Starling  u.  Price,  supra, 
the  question  may  be  one  of  interpretation  or 
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the  words  "living,"  and  "born,"  as  sjmonymous  •with,  procreated; 
and,  to  support  a  narrower  signification  of  such  terms,  words 
*186  *  pointedly  expressive  of  an  intention  to  employ  them  in  a 
special  and  restricted  sense  must  be  used. 

[The  rule  of  construction  prevails  wherever  it  makes  the  unborn  child 
Child  en  ^"  object  of  gift,  or  of  a  power  of  appointment  (Z),  or  pre- 
■ventre  is  not  vents  a  gift  to  it  (to)  ,  or  an  estate  otherwise  vested  in  it,  as 
m/ixrapV"  by  descent  (ra) ,  from  being  divested.  But  it  is  limited  to 
for  its  own  eases  where  the  unborn  child  is  benefited  by  its  application.^ 
Thus  in  Blasson  v.  Blasson  (o),  where  a  testatrix  directed  a 
fund  to  be  accumulated,  and  when  the  youngest  of  the  children  of  A., 
B.,  and  C.  who  should -have  been  born  and  should  be  living  at  her  death 
should  attain  twentj-one,  to  be  divided  among  such  of  the  children  of 
A.,  B.,  and  C,  as  should  then  be  living:  two  children  who  were  en 
ventre  at  the  death  of  the  testatrix  were  held  by  Lord  Westbury  not  to 
be  "  born  and  living"  at  her  death,  because,  although  bj'  holding  them 
to  be  then  born  and  living,  the  period  of  accumulation  would  have  been 
extended,  and  the  class  of  children  consequently  enlarged,  that  con- 
struction was  not  needed  for  the  purpose  of  admitting  the  individuals 
who  were  en  ventre  to  share  in  the  fund.] 

It  should  be  obsei-ved  that  in  Bennett  v.  Honeywood  (p).  Lord  Apsley 
"Whether  considered  that  the  admission  of  childrea  en  ventre  was  con- 
children  ere  fined  to  devises  to  children,  and  refused  to  let  in  such  a  child 
under  a  gift  Under  a  devise  to  relations.  This  decision  does  not  appear 
to  relations ;  ^^  j^g^^g  been  expressly  overruled ;  but  it  is  conceived  that 
the  present  doctrine,  and  the  principle  upon  which  the  late  cases  have 
proceeded,  that  a  child  en  ventre  sa  mere  is  for  all  purposes  a  child 
in  existence,  and  even  horn,  conclusively  negative  any  such  distinc- 
tion {q). 

[It  has  also  been  suggested  (r),  that  a  child  en  ventre  is  not  a  child  in 

under  a    existence  for  the  purpose  of  applying  the  second  branch  of 

and'his*cWl-  *^^  ^^^^  ^°  Wild's  Case  (s) ,  according  to  which,  if  one  devises 
dren.  land  to  A.  and  his  children,  and  A.  has  children  at  the  time 

of  the  devise,  they  take  jointly  with  A.  But  the  case  did  not  require  a 
decision  on  this  point.] 

*187        *  III.  Sometimes  questions  arise  on  the  construction  of  clauses 
substituting  the'  children  of  legatees  who  die  before  the  period 

Ul)  Re  Farncombe's  Trusts.  9  Ch.  D.  652.        (m)  Pearce  v.  Carrington,  L.  E.  8  Ch.  969. 
■  («)  Burdet  v.  Hopegood,  1  P.  W.  485,  and  see  other  cases  cited  1  S.  &  St.  182, 183. 

(o)  2  D.  J.  &  S.  665.]"  (p)  Amb.  708. 

•  [(5)  See  aco.  Sugd.  Tow.  653,  8th  ed.  Ee  Gardiner's  Estate,  L.  R.  20  Eq.  647  (gift  to 
brothers  and  sisters),  is  contra.  The  V.-C.  (Bacon)  would  even  appear  to  have  denied  gen- 
erally the  doctrine  that  in  applying  the  preceding  rules  a  child  en  ventre  is  to  be  deemed  tn 
esse :  sed  qu. 

()•)  By  Kelly,  C.  B.,  Roper  v.  Roper,  L.  R.  3  C.  P.  32.  (s)  Post,  Ch.  XXXVIII. 

1  McKnight  v.  Read,  1  Whtot.  213 !  Armistead  v.  Dangerfield,  3  Munf .  20. 
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of  distribution  or  enjoyment.^  Most  of  these  questions  will  be  found  in 
other  parts  of  the  present  work,  especiallj'  in  a  subsequent  clauses  of 
chapter,  which  treats  of  the  period  to  which  words  providing  substitution. 
against  the  death  of  a  prior  devisee  or  legatee,  coupled  with  a  contin- 
gencj',  are  to  be  considered  as  referring  {().  But  there  is  one  point 
which  it  is  convenient  to  notice  in  this  place,  because  [at  one  time  the 
authorities  were  conflicting,  some  of  them  maintaining]  a  construction 
which  seemed  to  be  hardly  reconcilable  with  the  principles  of  analogous 
cases,  and  to  be  peculiar  to  clauses  of  substitution  in  favor  of  children. 
The  point  occurs  where  children  are  substituted  for  legatees  d^-ing  be^ 
fore  a  given  period  (usiiallj-  the  period  of  distribution) ,  with- 
out any  express  requisition  that  the  children  thus  substituted  sharesofchil- 
shall  survive  such  period  :  and  the  question  is,  whether  the  5}™'' 5',!  ''jLl 
substituted  gift  is  by  necessary'  intendment  to  be  construed  plication  sub- 
as  applying  onl^'  to  such  issue  as  may  happen  to  be  living  at  sameTOiitin- 
such  period,  or  whether  the  issue  sui-viving  the  parents -arc  gency  as 
absolutelj-  entitled ;  in  other  words,  whether  the  gift  to  the 
issue  is  by  implication  subject  to  the  same  contingency  of  survivorship 
as  the  gift  to  the  parents.  The  prevalent  notion  before  any  adjudica- 
tion on  the  subject,  seems  to  have  been,  that  in  such  cases  it  was  not 
allowable  to  engraft  on  the  gift  to  the  issue  an  implied  qualification,  in 
order  to  assimilate  their  interest  to  that  of  their  parents  ;  and  this  strict- 
ness of  construction  was  considered  to  be  warranted  by  the  apparently 
analogous  eases  establishing  that  accruing  shares  are  not,  bj'  necessary 
implication,  subject  to  clauses  of  accruer  which  the  testator  has  in  terms 
applied  to  original  shares  only ;  there  being,  it  is  thought,  no  such  irre- 
sistible inference  that  the  testator  has  the  same  intention  in  regard  to 
original  and  the  accruing  shares,  as  to  supply  the  defect  of  expression. 
The  application  of  this  strict  rule  [was,  however,  supposed]  to  defeat 
the  probable  intention,  and  the  more  liberal  construction  was  sometimes 
adopted  of  extending  to  the  children  the  qualification  affecting  the  shares 
of  the  original  objects  of  gift  (u). 

*  [It  is  probable,  however,  that  the  testator  does  not  contem-     *188 
plate  the  precise  event,  and  "a  judge  is  not  justified  in  depart- 
ing from  the  plain  meaning  of  words  which  admit  of  a  rational  interpre- 
tation, for  the  purpose  of  giving  effect  to  an  assumed  intention,  which 

(t)  Ch.  XLIX  ;  also  Ch.  XXXII.,  s.  1.  ndfnis;  Ch.  XL. 

(ii)  Bennett  v.  Mevriman,  6  Beav.  360;  Macgrearor  t'.  Macgregor,  2  Coll.  192;  Penny  n. 
Clarke,  1  U.  F.  &  J.  425;  Ke  Corrie's  Will,  32  Beav'.  426;  and  otlier  cases  to  the  fame  effect 
cited  in  Jlartin  v.  Holgate,  L.  R.  1  H.  L.  175.  ICyre  i:  Marsden,  2  Kee.  564,  may  perhaps 
be  supported  by  the  reference  ("in  the  .«anie  manner,"  &c.)  to  the  gift  to  the  parents:  see 
Smith  V.  Palmer,  7  Hare,  229.     Turner  v.  Sargent,  17  Beav.  515,  was  an  executory  trust. 

1  A  residuary  bequest  in  the  words,  viz.  then  living;  if  not,  then  that  their  children 

"  to  my  six  brotliers  and  sisters,  and  ti>  their  were  substituted    legatees,    excluding    their 

respective  heirs  of  their  bodies,  but  no  fur-  grandchildren.     Vaiiglian  v.  DicUens,  2  Dev. 

ther,  and  these  must  be  alive  at  the  death  of  &  B.  Eq.  52.    See  Price  v.  Lockley,  B  Beav. 

my  wife,"  was  held  to  mean,  that  the  broth-  180;  Salisbury  v.  Petty,  3  Hare,  86. 
ers  and  sisters   were   to   take   if    they  were 
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appears  to  him  to  be  more  rational,  or  more  consistent  with  the  rest  of 
the  will  "  (x) .  Moreover,  it  is  not  clear  that  the  testator's  real  intention 
was  carried  into  effect  by  the  construction  adopted  in  those  cases.  "  It 
is  said,"  observed  Sir  W.  P.  Wood,  V.-C.  (y),  '.'  that  there  is  no  satis- 
factorj'  reason  whj"^  a  condition  of  survivorship  should  attach  to  a  parent 
and  not  to  a  child,  —  a  remark  with  which  I  cannot  altogether  agree, 
for  there  is  very  considerable  difference  in  the  positions  of  the  parents 
and  their  issue.  It  is  intelligible  that  a  gift  to  children  should  be  lim- 
ited to  those  who  survive  the  tenant  for  life,  there  being  a  gift  over  to 
their  issue ;  but  in  the  case  of  issue,  whj'  a  share  should  be  distributed 
among  surviving  issue,  giving  nothing  to  the  representatives  of  those 
who  may  be  dead,  is  not  so  clear.  If  all  are  to  participate,  any  of 
them,  in  making  arrangements  on  marriage,  or  otherwise,  muy  rely 
upon  this,  that  should  he  die  before  the  share  falls  in,  his  family  will 
take  it.  This  observation  does  not  apply  to  the  case  of  children,  under 
a  condition  that  they  must  survive  the  tenant  for  life,  with  substituted 
gifts  to  issue,  because,  notwithstanding  the  condition  of  survivorship, 
their  families  are  provided  for.  On  the  construction  that  would  limit 
the  issue  entitled  to  those  who  survive  the  tenant  for  life,  the  objects  of 
the  testator's  bounty  are  placed  in  a  position  which  is  not  such  as  the 
testator  would  desire.  To  these  considerations  must, be  added  the  in- 
clination of  the  court  to  avoid  the  suspense  of  shares,  as  far  as  can 
be  done  consistently  with  the  expressed  intention,  and  to  favor  early 
vesting." 

These  considerations  were,  in  repeated  instances,  held  to  outweigh 

the  authority  of  the  decisions  above  referred  to,  and  it  is 

required  to      HOW  settled  that  children  are  not  by  implication  required  to] 

survive  the      survive  the  period  of  distribution  as  expressed  with  regard  to 

period  of  dis-     ,.  '■     ,         ,  ,rii  ?■/. 

tribution,  their  parents  in  whose  place  they  stand,  [whether  the  gift 
thouo:ii  their    |.(j  ^jjg  issue  be  original  —  as  where  it  is  to  such  of  a  class  of 

parents  are;  o 

legatees  as  survive  the  period  of  distribution,  and  the  issue 

of  such  as  are  then  dead  (a)  —  or  strictly  substitutional,  i.e. 

*189     divesting    a    previous   *  vested   gift   to   the   parent  (A).     And 

though  the  child  dies  before  its  parent,  it  will  still  be  entitled, 

(x)  Per  Lord  Westburv,  L.  R.  1  H.  L.  189. 

(y)  Re  Wildman's  Trusts,  1  J.  &  H.  302,  approved  bv  Turner,  L.  J.,  Re  Pell's  Trust, 
3  D.  F.  &  J.  283. 

(«)  Martin  v.  Holffate,  L.  R.  1  H.  L.  175.  See  also  Re  Orton's  Trusts.  L.  R.  3  Eq.  375. 
The  previous  decisions  were  Stanley  v.  Wise,  1  Cox,  432;  Lvon  v.  Coward,  15  Sim.  287; 
Barker  v.  Barker,  5  Do  G.  &  S.  753 ;  "Bellamy  v.  Hill,  2  Sin.  &  Gif.  328;  Re  Bennett's  Trusts, 
3  K.  &  J.  280 ;  Crause  v.  tJooper.  IJ .  &  H.  '207  ;  Re  Wildman's  Trusts,  ib.  299 :  Harcourt  V. 
Harcourt,  21)  L.  J.  Ch.  536  (deed);  Lanphier  v.  Buck,  3i  L.  J.  Ch.  650,  also  reported  2 
Dr.  &  Sm.  484,  where  the  marginal  note  misstates  the  gift. 

(i)  Re  Turner.  2  Dr.  &  Sm.  501 ;  Hodgson  v.  Smithson,  21  Beav.  354.  Sec  also  Mastera  v. 
Scales.  13  Keav.  60;  Buckle  v.  Fawcett,  4  Hare,  536,  545;  Re  Pell's  Trust,  3  D.  F.  &  J.  291, 
in  which  three  cases  the  gift  was  to  the  parents,  or  such  of  them  as  survived  and  the  issue  of 
such  as  were  dpad ;  which  is  a  vested  gift,  subject  to  be  divested  in  favor  of  issue  if  any,  and- 
if  none  in  favor  of  survivors.  And  see  Re  Merrick's  Trusts,  L.  R.  1  Eq.  551,  which  was 
treated  by  Wood,  V.-C,  as  a  substitutional  gift  to  issue;  but  see  tlie  definition  giv^n  by 
KindersleV,  V.-C,  2  Dr.  &  Sm.  494,  and  by  Lord  Westburv,  L.  R.  1  H.  L.  181. 

Pearson  ».  Stephen,  5  Bli.  N.  S.  203, 2  D.  &  CI.  328,  has  "been  cited  contra;  but  though  the 
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if  the  gift  to  it  be  original  (c)  ;  but  not,  it  seems,  if  the  gift  be  substitu- 
tional (rf).  And  where  the  gift  to  issue  is  original,  it  has  in  what  cases 
been  held  that  if  it  be  to  the  issue  of  such  of  the  prior  lega-  the  children 
tees  as  die  leaving  issue,  issue  wlio  predecease  their  parent  thei>own'^* 
will  not  be  entitled  (e).  But  the  better  opinion  appears  to  parents. 
be  that  if  any  issue  survive  the  parent,  the  interest  of  all,  whether  they 
survive  or  not,  will  be  preserved  (/).] 

IV.  It  often  happens,  that  a  gift  to  children  describes  them  as  con- 
sisting of  a  specified  number,  which  is  less  than  the  number  ruI?  where 
found  to  exist  at  the  date  of  the  will.     In  such  cases,  it  is  number  of 
highlj'  probable  that  the  testator  has  mistaken  the  actual  erron'eoiis'lv 
number  of  the  children  ;  and  that  his  real  intention  is,  that  inferred  to. 
all  the  children,  whatever  may  be  their  number,   shall  be  included. 
Such,  accordingly-,  is  the  established  construction,  the  numerical  restric- 
tion being  wholly-  disregarded.^    Indeed,   unless  this  were  done,  the 
gift  must  be  void  for  uncertaintj-,  on  account  of  the  impossibility  of 
distinguishing  which  of  the  children  were  intended  to  be  described  by 
the  smaller  number  specified  hy  the  testator.^ 

Thus  in  Tomkins  v.  Tomkins  (</),  where  a  testator,  Qjf,  („  p^,^ 

after  *  bequeathing  20?.  to  his  sister,  gave  to  her  three     *190  tlireec\n\- 

■  (Iren    there 

children  50/.  each;  and  the  legatee  had /owr;  Lord  beinifour, 

Hardwicke  held  that  they  were  all  entitled.  hehi'to  com- 

'  prehencl  cUL, 

So  in  Scott  I'.  Fenoulhett  (A),  a  bequest  to  C.  of  500/.  "  and 
the  like  sum  to  each  of  his  daughters,  if  both  or  either  of  them  should 
survive  Lady  C,"  was  held  to  belong  to  three  daughters  who  were  living 
■when  the  will   was  made.     It  was  contended,  in  this  case,  that  "the 

decree  as  drawn  up  appears  to  snpport  the  doctrine  that  in  a  case  of  substitution  the  issue  are 
impliedly  subject  to  the  same  conditions  as  their  parent,  the  only  point  nrr/ued  in  the  case  was 
whether,"  under  a  gift  of  personalty  to  several  and  their  issue  per  stirpes,  "  issue  "  was  a  word 
of  limitation  or  purchase,  i.e.  whether  the  parents  took  absolutely,  or  for  life  only  with  re- 
mainder to  their  children.     See  per  Kinderslev,  V.-C,  34  L.  J.  Ch"  G59. 

(c)  Lanphier  v.  Bucic,  2  Dr.  &  Sm.  iH;  Ee  Smith's  Trusts,  7  Ch.  D.  665;  notwithstanding 
Humfrey  «.  Humfrev,  2  Ur.  &  Sni.  40. 

{d)  lie  Turner,  2"  Dr.  &  Sm.  501;  Hurrv  v.  Hurrv.  L.  R.  10  Eq.  .346.  And  see  Re  Ben- 
nett's Trusts,  ,3  K.  &  J.  280;  Crause  v.  Cooper,  1  J.  &  H.  207:  Re  Merrick's  Trusts,  L.  R. 
1  Eq.  551 ;  all  decided  by  Wood,  "V.-C.  as  cases  of  substitutional  trusts. 

(e)  Thompson  v.  Clive,  23  Bcav.  282;  per  Kinderslev,  V.-C,  Lanphier  i.'.  Buck,  2  Dr.  & 
Sm.  499. 

( /)  Re  Smith's  Trusts,  7  Ch.  D.  665;  and  see  cases  Ch.  XLIX.,  ailfnis.] 

((/)  Cit.  2  Vtis.  564,  cit.  3  Atk.  257,  and  stated  from  the  Registci's  Book,  19  Ves.  126; 
[Morrison  v.  Martin,  5  Hare,  507;  Spencer  t>.  Ward,  L.  R.  9  Eq.  507;  Re  Basset's  testate, 
L.  R.  14  Eq.  54].  See  the  same  principle  applied  to  bequests  to  servants,  in  Sleech  v.  Thoring- 
lon,  2  Ves.  561. 

(A)  1  Cox,  79,  cit.  2  B.  C.  C.  86,  where  it  is- erroneously  stated  to  be  a  bequest  to  two 
daughters. 

1  Kalbfleisch  ».  Kalbfleisch,  67  N.  Y.  354;  children.  He  lived,  had  the  fourth  child,  and 
Shepard  c.  Wifjht,  5  Jones,  Eq.  22.  his  wife  was  enreinte  with  the  fifth.     All  the 

2  lb. ;  Wrinhtson  v.  Calvert,  1  Johns.  &  children  were  allowed  equal  shares  of  the  es- 
H.  250.  See  aUo  as  to  this  ground  of  the  rule,  tate.  Adams  •».  Logan,  0  T.  B.  Mon.  175. 
Spencer  v.  Ward,  L.  R.  9  Eq.  507;  Stebbing  Devise  of  the  testator's  farm  to  his  two  nieces, 
V.  Walkey,  2  Bi'own,  Ch.  86  A  testator  de-  the  daughters  of  J.  V.,  ami  liis  grandson, 
vised  his  estate  to  his  wife  and,t.hree  children,  J.  V.  had  three  daughters,  nieces  of  the  tes- 
if  his  wife  should  not  be  encnnle  at  his  death,  tator.  The  three  took  two  thirds  of  the  farm, 
but,  if  she  should  be,  then  to  her  and  his  four  Vernor  v.'  Heurv,  G  Watts,  192. 
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beqpiest  was  intended  for  two  daughters  who  resided  very  ne.ar  the  testa- 
tor, the  third  living  at  a  great  distance  from  him  ;  but  as  the  point  had 
not  previouslj'  been  raised  in  the  cause,  and  it  appeared  that  the  tes- 
tator knew  the  last-mentioned  daughter.  Lord  Thurlow  refused  an 
inquiry. 

Again,  in  Stebbing  v.  Walkey  («') ,  where  a  testator  bequeathed  cer- 
Benuestto  ^^^^  stock  unto  "  the  two  daughters  of  T.  in  equal  shares," 
the  two  during  their  lives  ;  and  if  either  of  them  should  die,  then  to 

T!"^he^re' be-  pay  the  whole  to  the  survivor  during  her  life,  and  in  case 
ing  three.  both  should  depart  this  life,  then  the  whole  to  fall  into  the 
residue.  At  the  date  of  the  will  T.  had  three  daughters,  all  of  whom 
were  held  to  be  entitled;  Sir  LI.  Kenyon,  M.  R.,  declaring  that  he 
yielded  to  the  authority  of  the  cases,  and  not  to  the  reason  of  them. 
Pecuniary  ^•'i  ™  Garvey  v.  Hibbert  (k)  Sir  W.  Grant,  on  the  author- 

legacy  ity  of  the  last  case,  held  four  children  to  be  entitled  under 

three,  held  a  bequest  "  to  the  three  children  of  D."  of  600Z.  each.  In 
that  the  (^jjjg  gj^gg  ^  question  arose  whether,  in  the  adoption  of  this 

fourth  took  .       ^  ,.,,,. 

one  of  equal  construction,  the  aggregate  amount  of  the  three  legacies  was 
amount.  ^.^  j^g  divided  among  the  four,  or  each  of  the  four  was  to 
take  a  legacj'  of  the  same  amount  as  was  given  to  each  of  the  three : 
the  counsel  for  the  legatees  contended  only  for  the  former ;  but  the 
M.  R.,  on  the  authority  of  Tomkins  v.  Tomkins  (I),  adopted  the  latter 
construction. 

[And  in  M'Kechnie  v.  Vaughan  (m),  where  5001.  was  bequeathed 

Gift  to  four     "to   ^^'^^  of  ™y  fo"!"   nieces  the 

with  a  blank    daughters  of  my  late  brother  A.,"  and  at  the  date  of  the  will 

aa  if  foT" 

names,  there    there  were  five,  Sir  W.  James,  V.-C,  held  that  each  of,  the 
being  five,      flyg  -^^ras  entitled  to  a  legacy  of  500/.     It  was  argued  that 
the  blank  showed  an  intention  to  select  particular  nieces,  and  that  this 
not  being  effectually  done,  the  gift  was  void  for  uncertaintj- ;  but 
*191     *  the  V.-C.  thought  that  the  blank  was  much  more  probably  due 
to  the  testator  being  ignorant  of  the  state  of  the  family,  and  was 
not  enough  to  take  the  ease  out  of  the  general  rule.] 
Again,  in  Berkeley  v.   Pulling  (n),  where  a  testator    directed    his 
P™P6''''3'  to  be  "  divided  into  eight  equal  shares,  and  disposed 
eifflit^,"there  "  ^s  follows  among  the  children  of  A.  and  B.,"  and  then  pro- 
being  seven     ceeded  to  give  to  some  two  shares,  and  to  others  one,  but 
enumerating  seven  shares  only;  Lord  Gilford,  M.  R.,  con- 
sidering that  this  was  evidently  a  mistake,  held  that  the  propert_y  should 
be  divided  into  seven  shares. 

Ih  cases  the  converse  of  the  preceding,  i.e.  where  the  number  of  chil- 
dren mentioned  in  the  will  exceeds  the  actual  number,  of  course  there 
is  no  hesitation  in  holding  all  the  children  to  be  entitled  ;  and,  in  Lord 

(0  2  B.  C.  C.  85, 1  Cox,  250;  [Lee  v.  Pain,  4  Hare,  219;  Lee  v.  Lee,  10  Jur.  N.  S.  1011.] 
(k)  19  Ves.  125.  (i)  Supra,  189. 

[(wi)  L.  li.  15  Eq.  289.1  (")  1  K"ss.  49C. 
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Selsey  v.  Lord  Lake  (o) ,  a  trust  for  the  five  daughters  of  .  „    ,    „ 
the   testator  s   meee,   Ji.. ,   and  the   sur\-ivors   and  survivor  daughters  uf 
of  them,  was  held  to  applj'  to  a  daughter  of  E.  (and  who  ^-'l'  '^'"^''^  ^^ 
was  the  only  daughter  at  the  date  of  the  will) ,  and  not  to  daughter  and 
sons,  of  whom  there  were  five  at  the  date  of  the  will;  it  ''™s""5- 
being  considered,  it  should   seem,  that  the    mere  correspondence  of 
number  was  not  sufficient  to  indicate  that  the  word  "daughters"  was 
written  bj'  mistake  for  sons. 

[But,  in  Lane  v.  Green  (p),  under  a  bequest  of  lOOZ.  each  to  the  four 
sons  of  A.,  Aj  having,  in  fact,  three  sons  and  a  daughter;  ^^  jjjg  ^^^^ 
Sir  J.  K.  Bruce,  V.-C,  thinking  it  clear  that  the  testator  sons  of  A., 
intended  to  give  four  legacies  of  100/.,  held  the  daughter  threesmi? 
entitled  to  a  legacj'  as  well  as  the  sons,  j  a'"'  "'"* 

The  case  of  Harrison  v.  Plarrison  {q)  presents  an  exam-       ° 
pie  both  of  overstatement  and  of  understatement  of  the  true  number ; 
the  bequest  being  to  "the  two  sons  and  the  daughter  of  T.  L.,  50Z. 
each."     There  were  one  son  and  five  daughters  living  at  the  date  of  the 
will,  all  of  whom  were  held  to  be  entitled. 

[The  ground  on  which  the  court  has  proceeded  is  that  it  is  a  mere 
slip  in  expression  (r) ;  and  the  circumstance  that  the  testator  ^  ,  ^  ., 
knows  the  true  number  of  children  is  not  a  sufficient  rea-  knowledge  of 
son  for  departing   from  the  rule.     Thus,  where  a  testatrix  jj"® '?'',' ""'"" 
bequeathed  to  the  three  children  of  her  ijiece  A.,  500/.  each,  affect  the 
knowing  that  A.  had  nine  children,  all  the  children  were  ^^  ^' 
held  entitled  to  a  legacy  (s).     Evidence  was  offered  that  when  A. 
had  only  three  *  children,  the  testatrix  being  aware  of  that  fact     *192 
had  made  a  will  in  the  terms  stated  above,  and  had,  in  the 
intervals  after  the  births  (of  which  she  was  regularly  informed)  of  a 
fourth  and  ninth  child,  made  a  second  and  third  will,  and  finally  the 
will  which  was  in  question :  and  all  these  wills  were  in  the  same  words. 
But  Sir  J.   K.   Bruce,  V.-C,  thought  that  assuming  the  admissibility 
of  the  evidence  (which  he  purposely  avoided  deciding),  it  was  not  suffi- 
cient to  exclude  the  claim  of  the  six  j-ounger  children. 

And  in  Yeats  v.  Yeats  (<),  where  a  testator  bequeathed  40?.  a  j'ear 
"  to  each  of  the  seven  children  now  living  of  A.  : "  it  was  proved  that 
a  J'ear  before  the  date  of  the  will  the  testator  had  been  informed,  as 
the  fact  was,  that  A.  /then  had  seven  children.  But  in  the  interval  two 
more  were  born  ;  and  it  was  held,  that  the  general  rule  must  prevail, 
and  that  all  nine  were  entitled  to  annuities. 

But,  as  was  implied  in  the  verj'  statement  of  the  rule,  it  is, not  appli- 
cable where  the  context,  with  such  aid  if  any  from  extrinsic  Ruig  inappii- 
facts  as  may  be  necessary  and  admissib^,  points  out  which  '^"'^'^  unless 

(0)  1  Beav.  151.  [{p)  4De  G.  &  S.  239.] 

(ii)  1  R.  &  Mv.  72.     [And  see  Hare  v.  Cartridge,  13  Sim.  165. 

\r)  I'er  Grant.  M.  R.  19  Ves.  128. 

(s)  Daniell  e.  Daniell,  3  De  G.  &  S.  337;  Scott  u.  Fenoulhett,  1  Cox,  79. 

(()  IK  Buav.  170. 
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there  is  un-     of   the  children  the  testator  intended  to  describe  by  the 

certaintv  in  ,,  ,  ,r,.  •     ^ ,  .  ■,     . 

the  objects,  smaller  number.  There  is  then  no  uucertamty,  and  the  pre- 
sumption of  mistake  and  the  consequent^  rejection  of  the  numerical 
restriction  are  inadmissible.  Thus  a  gift  equally  among  "  mj-  four 
nephews  and  niece,  namely,  A.,  B.,  C.  and  D.,"  there  being  four 
nephews  besides  D.  tlie  niece,  was  held  to  include  only  those  named  {«). 
So  where  the  testator  gave  a  legacy  to  the  two  grandchildren  of  A., 
adding,  "  they  live  at  X.,"  and  A.  had  three  grandchildren,  but  only 
two  lived  at  X. ,  it  was  held  that  only  these  two  were  entitled  (x) . 

Again,  in  Hampshire  v.  Peirce  (y),  where  a  testatrix  gave  lOQl.  "to 
Gift  to  four  *'^®  ^'-"^^  children  of  my  late  cousin  E.  B.  equally  to  be 
tiiere  being  divided ;  if  any  of  them  should  die  under  twenty-one  or 
mair?age"and  "umarried,  their  share  or  shares  shall  go  to  the  survivors 
two  of  of  them  ; "  at  the   date   of  the  will  there  were   living  two 

children  of  E.  B.  by  P.  a  former  husbaVid,  both  then  of  age, 
and  four  children  by  B.,  all  infants,  and  it  was  urged  that  "  four"  ought 
to  be  rejected.  But  Sir  J.  Strange,  M.  R.,  said:  "I  should  have  had 
some  doubt  if  it  had  not  so  entirely  corresponded  with  the  cir- 
*193  cumstances  and  *  situation  of  the  family  at  that  time.  Here 
were  not  six  children  bj'  one  and  the  same  husband,  as  it  was  in 
Tomkins  v.  Tomkins,  but  two  broods  of  children  by  different  husbands  ; 
therefore  it  was  natural,  in  pointing'  out  the  number,  to  understand  her 
pointing  out  that  particular  brood  of  number  four ;  and  so  there  is  not 
that  uncertainty  as  if  all  the  children  had  been  by  the  same  husband." 
He  also  adverted  to  the  clause  of  survivor  if  any  should  die  under 
twenty-one,  which  the  P.  children  could  not,  being  both  of  age.  It 
must  be  observed  that  the  M.  R.  thought  there  was  still  some  uncer- 
tainty left,  and  that  to  remove  it  he  admitted  evidence  of  declarations  by 
the  testatrix  that  ghe  intended  the  four  B.  children  only.  "  It  may  be 
well  doubted,"  said  Lord  Abinger,  in  Doei^.  Hiscocks  {z),  "  whether  this 
was  right,  but  the  decision  on  the  whole  case  was  undoubtedly  correct ; 
fpr  the  circumstances  of  the  family  and  their  ages,  which  no  doubt  were 
admissible,  were  quite  sufficient  to  have  sustained  the  judgment  without 
the  questionable  evidence." 

So,  in  Newman  v.  Piercey(a),  where  a  testratrix  bequeathed  "to 
Mrs.  Walden,  widow  of  the  late  William  Walden,  100/.,  and  to 

each  of  her  three  children  a  like  sum  of  100/. ; "  at  the  date  of  the  will 
there  was  no  person  answering  the  description  "  Mrs.  W.," 

&c.,  consequently  parol  evidence  of  the  circumstances  was  admissible 
to  explain  that.  This  evidence  showed  that  William  Walden,  a  half 
brother  of  the  testatrix,  had  died  leaving  a  widow  and  three  children  ; 

(u)  Glanville  v.  Glanville,  33  Beav.  302.    So  a  gift  "  to  all  tlie  children  of  A.,  namely,"  &o. 
was  canlinetl  to  those  named,  in  Re  Hull's  Estate,  21  Beav.  314. 
(x)  WriglitRon  v.  Calvert,  IJ.  &  H.  250. 
(«)  2  Ves.  216. 

(z)  5  M.  &  W.  371,  ante.  Vol.  I.  p.  436. 
(a)  4  Ch.  D.  41.    It  is  singular  that  Hampshire  v.  Peirce  was  not  cited  in  this  case.] 
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and  that  she  had  since  married  P.  and  (as  the  testatrix  knew)  had  some 
children  by  him.  It  was  held  by  Sir  G.  Jessel  that  the  P.  children  did 
not  answer  the  description  in  the  will,  for  at  no  period  of  their  lives 
could  they  be  described  as  the  children  of  "Mrs.  W.,  widow  of  the  late 
W.  W. :  •"  they  were  the  children  of  Mrs.  P.  and  not  of  the  widow  of  W. 
Taking  the  description  and  the  evidence  together,  he  thought  it  clear 
that  the  children  of  Mrs.  W.,  by  W.  W.,  were  alone  intended  to  take. 
One  of  those  three  was  dead  at  the  date  of  the  will,  but  it  appeared 
probable,  and  was  assumed,  that  she  did  not  know  it :  as  far  as  she 
knew,  there  were  still  three.] 

Of  course,  if  the  number  mentioned  by  the  testator  agree  with 
the  number  existing  at  the  date  of  the  will,  there  is  no  *  ground    *194 
for  extending  the  gift  to  an  after-born  child  (6),  [although  en 
venire  sa  mere  at  the  date  of  the  will  (c).] 

On  the  same  principle  as  that  which  governed  the  preceding  cases,  it 
has  been  decided,  that  where  (d)  a  testator  bequeathed  the  Gift  totes- 
residue  of  his  personal  estate  to  be  divided  equally  among  ehUdren""^" 
his  seven  children.  A.,  B.,  C,  D.,  E.,  and  F.  (naming  only  naming  only 
six),  and  it  turned  out  that  he  had  eight  children  when  he  being^in^fact 
made  his  will,  but  from  other  parts  of  his  will  it  appeared  eight- 
■that  he  considered  one  of  his  children  as  fully  provided  for ;  the  seven 
other  children  were  entitled. 

V.  Where  a  gift  is  to  the  children  of  several  persons,  whether  it  he 
to  the  children  of  A.  and  B.  (e),  or  to  the  children  of  A.  wiietiier 
and  the  children  of  B.  ('/),  they  take  per  capita,  not  per  pJ^.'^J^rplfl] 
stirpes.^  ,        <  P^r  capita. 

The  same  rule  applies,  where  a  devise  or  bequest  is  [made  to  a  per- 

(i)  Sherer  v.  Bishop,  4  B.  C.  C.  55.  [(c)  Re  Emery's  Estate,  3  Cli.  D.  300.] 

(d)  Humphreys  v.  Humphreys,  2  Cox,  184.  See  also  Garth'  v.  Meyriclc,  1  B.  C.  C.  30; 
[Eddels  I'.  Johnson,  1  Giff.  22.] 

(e)  Weld  »).  Bradbury,  2  Vern.  705;  Lugar  ».  Harman,  1  Cox,  250;  [Pattison  v.  Pattison, 
19  Beav.  0:18 ;  Armitage  v.  Williams,  27  Beav.  346.] 

{/)  Lady  Lincoln  v.  Pelham,  10  Ves.  160;  see  also  Barnes  v.  Patch,  8  Ves.  604;  Walker  w. 
Moore,  1  Deav.  007;  [Bolger  o.  Maokell,  5  Ves,  509  j  Eccard  ».  Brooke,  2  Cox,  213;  Heron  v. 
Stokes,  2  D.  &  War.  89. 

1  Hill  i:  Bowers,  120  Mass.  135 ;  Ex  parte  nieces,  to  be  equally  divided  between  them, 
Leith,  1  Hill,  Ch.  153;  Balcom  ti.  Haynes,  and  the  devisees  are  individually  named,  they 
14  Allen,  204;  Shaffer  v.  Kettell,  ib.  528;  tnke  per  capita  and  not  per  sti'ijjes.  Kean  ». 
Brittain  v.  Carson.  46  Md.  186 ;  Thompson  v.  Roe,  2  Harring.  103 ;  Shull  ».  Johnson,  2  Jones, 
Young.  25  Md.  461 ;  Brown  v.  Ramsey,  7  Eq.  202.  See  Brewer  v.  Opie,  1  Call,  212. 
Gill,  347;  Maddox  «.  State,  4  Har.  &  J.  539;  Indeed,  whenever  a  testator  designates  the- 
Hoxton  V.  Griffith,  18  Gratt.  574;  Smith  v.  objects  of  his  bounty  by  their  relationship  to 
Curtis,  5  Dutch.  345;  Farmer  v.  Kimball,  46  a  living  ancestor,  they  take  equal  shares  per 
N.  H.  435;  Shull  v.  Johnson,  2  Jones,  Eq.  capita.  Young's  Appeal,  and  other  cases- 
202:  Young's  Appeal,  83  Penn.  St.  59;  Mc-  supra.  But  this  rule  readily  yields  to  the 
Neillage  ».  Galbraith,  8  Serg.  &  R.  42;  Mc-  manifestation  of  a  different  intention,  as 
Neillage  «.  Barclay,  11  Serg.  &  R.  103;  Risk's  stated  in  the  text.  Young's  Appeal,  supra. 
Appeal,  52  Penn.  St.  269;  Post  v.  Herbert,  See  infra,  p.  195.  note2.  Of  course  donee* 
27  N.  J.  Eq.  540.  So  of  course  where  a  de-  by  name  prima  facie  take  per  capita.  Craw- 
vise  is  made  to  children  and  grandchildren,  ford  v.  Redus,  54  Miss.  700;  Nichols  v.  Den- 
or  to  brothers  and  sisters,  and  nephews  and  ny,  37  Miss.  59. 
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To  A.  and      son  and  the  children  of  another  person  (y)  ;  *  or]  to  a  person 

the  children    described  as  standing  in  a  certain  relation  to  the  testator, 
of  B.  °  ,         , 

and  the  children  of  another  person  standing  in  the  same  re- 
lation, as  to  "  my  son  A.  and  the  children  of  my  son  B."  {h)  ;  in  which 
case  A.  takes  only  a  share  equal  to  that  of  one  of  the  children  of  B., 
though  it  may  be  conjectured  that  the  testator  had  a  distribution  accord- 
ing to  the  statute  in  his  view.  [.So  if  the  gift  be  to  A.  and  B.  and  their 
children,  or  to  a  class  and  their  children,  every  individual  coming  with- 
in the  terms  of  the  description',  as  well  children  as  parents,  will  take  an 
equal  proportion  of  the  fund;  that  is,  the  distribution  will  be  m&de  per 

capita  («").] 
*195        *But  this  mode  of  construction  will  yield  to  a  verj-  faint 

glimpse  of  a  different  intention  in  the  context.^    Thus  the  mere 

(g)  Butler  v.  Stratton,  3  B.  C.  C.  367;  Dowding  v.  Smith,  3  Beav.  541;  Eickabe  v.  Gar- 
wood, 8  Beav.  579;  Paine  v.  Warner,  12  Sim.  184;  Amson  v.  Harris,  19  Beav.  210.] 

(A)  Blackler  v.  Webb,  2  P.  W.  383;  Williams  v.  Yates,  1  C.  P.  Coop.  177,  1  Jur.  510; 
[Hyde  v.  Cullen,  ib.  100;  Linden  v.  Elackmove,  10  Sim.  626;  Tomlin  v.  Hatfield.  12  Sim.  167  ; 
Tyndale  v.  Wilkinson,  23  Beav.  74;  Payne  v.  Webb,  L.  R.  19  Eq.  26.  In  Blackler  v.  Webb, 
Lord  King,  C,  said  that  A.  and  the  children  of  B.  "should  each  of  them  take  per  capita,  as 
if  all  the  children  had  been  named  by  thtiir  respective  names.'*  This  is  not  to  be  understood 
as  limiting  the  class  of  children  capable  of  taking  to  those  living  at  the  date  of  the  ivill;  on 
the  contrary,  the  general  rule  applies  by  which  all  children  born  before  the  period  of  distribu- 
tion are  admitted  to  share.  Dowding  v.  Smith,  3  Beav.  541 ;  Linden  v.  Blackniore,  10  Sim. 
626;  Cooke  v.  Bowen,  4  Y.  &  C.  244.  But  see  Parkinson's  Trust,  1  Sim.  N.  S.  242;  where, 
however,  the  point  seems  not  to  have  been  noticed.  Scott  v.  Scott,  15  Sim.  47,  went  ap- 
parently upon  the  rule  in  Wild's  case. 

(i)  Cunningham  v.  Murrav,  1  De  G.  &  S.  366;  Abbav  v.  Howe,  ib.  470;  Norlhev  ». 
Strange,  1  P.  W.  340;  Murray  v.  Murray,  3  Ir.  Ch.  Rep.  120;  Law  v.  Thorp,  4  Jur.  N".  S. 
447,  27  L.  J.  Ch.  649.  So  where  a  gift  is  implied  from  a  power  to  appoint  to  children  or 
issue,  Ee  White's  Trust,  Joh.  656.  As  to  the  queiition  whether  the  parents  take  an  equal 
share  with  their  children^  or  a  life-interest  in  the  whole  with  remainder  amongst  the  children, 
see  post,  Ch.  XXXVHL] 

1  Pitney  v.  Brown,  44  111.  363.  the  bodily  heirs  of  my  three  daughters  R., 

2  Balconi  ».  Haynes,  14'  Allen,  204;  Bay-  C,  and  K."  passes  the  fund  to  be  shared ^er 
mond  «.  HiIlhouse,"45  Conn.  467;  Hoxton  v.  stirpes  and  not  per  capita.  Lowe  v.  Carter, 
Griffith,  18  Gratt.  574;  Haralett  v.  Hamlett,  2  Jones,  Eq.  377.  So  a  devise  to  A.  and  B. 
12  Leigh,  350 ;  Gilliam  i'.  Underwood,  3  and  their  heirs  and  assigns,  to  share  alike  be- 
Jonea,  Eq.  100;  Lockhart  v.  Lockhart,  ib.  tween  them.(  A.  and  B.)  and  their  heirs  and 
205;  Alder  v.  Beall,  11  Gill  &  J.  123;  assigns,  is  a  gift  to  take  effect  per  stirpes. 
Lackland  v.  Downing,  11  B.  Mon.  32;Fis-  Miller's  Appeal,  35  Penn.  St.  323.  Indeed, 
sel's  Appeal,  27  Penn.  St.  56;  Young's  the  word  "heirs  "^»-(»!a  yi-tcie  indicates  that 
Appeal,  83  Penn.  St.  59.  Thus,  in  a  case  the  gift  is  to  take  effect  per  stirpes.  Balcom 
where  the  testator  devised  the  residue  of  his  ti.  Haynes,  supra;  Houghton  v.  Kendall,  7 
estate  as  follows,  "  to  be  equally  divided  be-  Allen,  72;  Daggett  v.  Slack,  8  Met.  450; 
tween  the  children  of  my  sister  B.  and  their  Tillinghast  v.  Cook,  9  Met.  143;  Cook  ». 
heirs  forever,  and  the  children  of  my  .sister  C.  Catlin,  25  Conn.  387.  But  this  rule,  too, 
and  their  heirs  forever,"  and  C.  survived  readfly  gives  way.,  Thus,  it  is  held  that  the 
the  testator,  B.  being  dead,  the  latter  having  words  "  to  be  distributed  equallj'  between 
seven  children  and  the  former  four,  it  was  my  lawful  heirs,"  or  "share  and  share  abke," 
held  that  the  residue  of  the  estate  should  be  give  to  the  heirs  per  capita  and  not  per  stirpes. 
divided  into  two  equal  portions,  between  the  Parrish  v.  Groomes,  1  Tenn.  Ch.  581;  Pur- 
children  of  B.  and  C.  Alder  ».  Beall,  11  vear  k.  Edmonson,  4  Heisk.  43;  Richards  ». 
Gill  &  J.  123.  See  Bopl  v:  Mix,  17  Wend.  Miller.  62  III.  417;  Tuttle  v.  Puitt,  68  N.  Car. 
119;  Walker  D.  Griffin,  11  Wheat.  375;  Roome  543;  Ward  f.  |Stow,  2  Dev.  Eq.  509;  Free- 
V.  Counter,  1  Halst.  111.  So  where  the  de-  man  v.  Knight,  2  Ired.  Eq.  72.  And  see 
vise  was  of  property  to  be  divided  as  follows,  Balcom  v.  Haynes,  supra;  Holbronk  v.  Har- 
"  between  the  children  of  my  brother  J.,  de-  rington,  16  Gray,  102;  Risk's  Appeal,  52 
ceased,  and  the  children  or  heirs  of  my  sister  Penn.  St.  269;  Stevenson  v.  Lesley,  70  N.  Y. 
C,  deceasefl,  and  my  brother  Jacob,  or  his  512;  Purnell  v.  Culbertson,  12  Bush,  369.  It 
heirs  or  legal  representatives,"  it  was  held,  matters  not  whether  the  donees  are  relations 
that  the  children  described  took  per  stirpes  or  strangers  in  blood  to  the  testator.  Purnell 
SinA  not  per  capita.  Fissel's  Appeal.  27  Penn.  v.  Culbertson,  supra.  It  is,  however,  held 
St.  55.    So  a  bequest  of  a  certiiin  fund  "  to  that  where  a  testator  gives  to  his  next  of  kin. 
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fact,  that  the  annual  income,  until  the  distribution  of  the  capital,  is  ap- 
plicable per  stirpes,  has  been  held  to  constitute  a  sufficient  ground  for 
presuming  that  a  like  principle  was  to  govern  the  gift  of  the  capital  (k). 
[And  the  same  effect  was  held  b}'  Sir  J.  K.  Bruce,  V.-C,  to  be  pro- 
duced bj'  the  share  of  one  stitps  being,  in  the  case  of  its  failure  before 
the  period  of  distribution,  given  over  to  the  others,  per  stirpes  (I).  And 
a  residue  given  to  the  children  of  a  testator's  son  and  daughters.  A., 
B.,  C,  and  D.,  was  held  b}-  Sir  L.  Shadwell,  V.-C,  to  be  divisible  per 
stirpes,  by  reason  of  a  gift  over  of  the  shares  of  any  of  the  son  and 
daughters  (who  had  previous  life-interests)  dying  without  leaving  issue, 
to  the  survivors  and  their  issue  (m) .  By  this  clause  the  testator  showed 
he  did  not  intend  a  distribution  joer-  capita^  since,  in  that  case,  the  whole 
residue  would,  b}-  force  of  the  original  gift,  have  gone  among  the  chil- 
dren of  those  who  had  children  in  equal  shares  (n) . 

Children  will  also  generally  take  per  stirpes  where  the  gift  to  them  is 
substitutional,  as  in  the  case  of  a  bequest  to  several  or  their  children  (o). 
So,  where  a  testator  bequeathed  the  residue  of  his  personal  estate  to  A. 
for  life,  and  after  his  decease,  unto  and  equallj'  amongst  all  the  children 
of  A.,  except  his  eldest  son  J.,  and  amongst  the  issue  of  an}-  children 
of  A.  who  should  be  then  dead,  and  also  among  the  issue  of  the  said  J., 
such  issue  taking  their  respective  parents'  share,  it  was  held,  that  the  issue 
of  J.  took,  per  stirpes,  with  the  other  children  of  A.  (p).  And  where 
residue  was  bequeathed  "to  be  equally  divided  between  my  sisters  J. 
and  M.  and  the  issue  of  my  deceased  sisters  E.  and  A.  in  equal 
shares  if  more  than  one  of  such  respective  issue;"  it  *  was  held  *196 
by  Lord  Westburj-  that  the  word  "respective"  showed  there 
was  to  be  a  subdi\ision  of  what  was  taken  by  the  issue  of  E.  and  A.  — 
i.e.  there  must  be  two  subdivisions  ;  consequently  two  subjects  of  sub- 
division :  hence  the  primarj'  division  was  to  be  per  stirpes  (q) . 

(Jc)  Brett  V.  Horton,  4  Beav.  239;  [see  Crone  ii.  Odell,  1  Ba.  &  Be.  449,  3  Dow,  61;  Over- 
ton r.  Bannister,  4  Beav.  205.  Otherwi.se,  it  seems,  wiiere  so  much  only  of  the  income  as  the 
trustees  may  tliinlc  suificient  is  so  applicable.      Nockolds  v.  Locke,  3  K.  &  J.  6. 

(,1)  Nettlcton  v.  Stephenson,  18  L.  J.  Ch.  191.     See  also  Archer  v.  Legg,  31  Beav.  187. 

(m)  Hawkins  v.  Hamerton,  16  Sim.  410. 

(n)  Smith  v.  Streatfield,  1  Mer.  358;  Bolger  r.  Mackell,  5  Ves.  609;  Armitage  v.  Ashton, 
W.  N.  1869,  p.  64  (combined  effect  of  will  and  codicil). 

(o)  Price  v.  Lockley,  6  Beav.  180;  Armstrong  v.  Stockham,  7  Jur.  230;  Shailer  r.  Groves, 
6  Hare,  162;  Bnrrell  o.  Ba.ikerlield,  11  Beav.  525;  Congreve  v.  Palmer,  16  Beav.  435;  Timhis 
V.  Stackhouse,  27  Beav.  434.     But  see  Atkinson  v.  Bartrum,  28  Beav.  219. 

(p)  Minchell  v.  Lee,  17  Jur.  727. 

(o)  Davis  V.  Bennet,  31  L.  J.  Ch.  3.37,  8  Jur.  N.  S.  269.  See  also  Hunt  v.  Dorsett,  5  D. 
M.  &  G.  570 ;  Shand  v.  Kidd,  19  Beav.  310. 

in  classes,  leaving  it  doubtful  in  what  propor-  stirpes,  because  the  donees  were  deemed  to 
tions  they  are  to  take,  he  will  be  presumed,  have  been  designated  as  a  class.  By  a  de- 
in  the  absence  of  evidence  of  a  different  pur-  vise  for  the  benefit  of  the  four  children  of  the 
pose,  to  have  intended  the  donees  to  take  testator's  sister  S.,  during  their  lives,  "and 
under  the  Statute  of  Distributions,  and  the  upon  the  decease  of  either  of  them,  the  prin- 
c\af^se!>  ^v'iW  take  ppr  stirpes  and  not  per  cnpita.  cipal  of  his  or  her  share  shall  be  equally  di- 
Harris's  Estate,  74  Pen n.  St.  4-52.  See  Risk's  vided  among  the  heirs  at  law  of  such  de- 
Appeal,  52  Penn.  St.  269.  But  the  expressed  ceased  person,"  the  heirs  take  per  stirpes 
or  implied  purpose  of  the  testator  must  govern.  according  to  the  Statutes  of  Distribution. 
Harris's  Estate,  supra.  In  Lyon  v.  Acker,  33'  King  v.  Savage,  121  JIass.  303;  Daggett  v. 
Conn.  222,  it  was  held  that  the  words  "share  Slack,  8  Met.  450;  Tillinghast  v.  Cook,  9 
and  share  alike  "  referred  to  a  division  per  Met.  143. 
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This  question  often  arises  upon  devises  or  bequests  to  two  or  more 
To  A.  and  B.  persons  for  tlieir  lives,  witii  remainder  to  tiieir  children.  The 
lives're  conclusion  then  depends  in  a  great  measure  upon  whether 

maindei-  to  the  tenants  for  life  take  jointly  or  as  tenants  in  common.  If 
dren:'^  ' "  ^^^^  latter,  then,  as  the  share  of  anj'  one  will,  on  his  decease, 
whether  chil-  go  over  immediatelj',  without  waiting  for  the  other  shares,  it 
cnpita  or  per  is  probable  that  the  testator  intended  it  to  continue  separate 
stirpes.  and  distinct  from  the  other  shares,  and  eonsequentlj-,  to  de- 

a''^''h'r^'^  volve  on  the  children  per  stirpes  (r).  If  otherwise,  llien  it 
are  tenants  would  follow  that  the  different  shares  would  go  to  different 
in  common,  classes  of  children  ;  for,  after  the  death  of  the  tenant  for  life 
who  first  died,  another  miglit  have  more  children,  who  would  be  entitled 
to  participate  in  a  share  of  any  tenant  for  life  who  died  afterwards. 

Bat  such  an  intention,  however  improbable,  must  of  course  prevail  if 
clearly  indicated.  Thus,  in  Stephens  v.  Hide  (s) ,  where  a  portion  of 
the  residue  was  bequeathed  in  trust  for  the  testator's  two  daughters  for 
their  lives,  as  tenants  in  common,  "  and  afterwards  to  their  or  either  of 
their  child  or  children,"  and  for  default  of  such  issue,  over ;  one  of  the 
daughters  died  leaving  a  son,  and  the  other  without  children ;  and  it 
was  held  that  the  son  was  entitled  to  the  whole  fund,  since  the  testator 
had  used  plain  words  to  show  his  intent,  that  whether  there  was  one  or 
more  children,  in  either  case  the  child  or  children  should  take  the  whole. 
So  in  Abrey  v.  Newman  {t),  where  a  testator  bequeathed  property  "  to 
be  equalh'  divided  between  A.  and  B.  for  the  period  of  their  natural 
lives,  after  which  to  be  equally  divided  between  their  children,  that  is  to 
say,  the  children  of  A.  and  B.  above  named."  Sir  J.  Romill}-,  M.  R., 
held,  that  on  the  death  of  A.  one  half  of  the  fund  was  divisible  per 
capita  among  the  children  of  both  A.  and  B. :  he  thought  the  last 
*197  words  of  *the  bequest  prevented  him  ixom  reading  the  preced- 
ing words  as  their  respective  children. 
,  Where  the  property  is  given  to  several  for  life  and  afterwards  to  the 
children  of  some  only  of  the  tenants  for  life,  there  is  no  difficulty  in 
holding  the  children  to  be  entitled  per  capita  (u). 

On  the  other  hand,  if  the  tenants  for  life  take  jointlj',  or  (which  is  for 
Secondly,  this  purpose  equivalent)  as  tenants  in  common  with  express 
s'^are  toint'-'^  ^^  i^pl'^d  Survivorship,  the  whole  subject  of  the  devise  re- 
tenants,  mains  undivided  until  the  death  of  the  survivor,  and  then 
goes  over  in  a  mass.     In  this  case  there  is  but  one  period  of  distribu- 

(r)  See  accordingb'  Pery  ».  White,  Cowp.  777;  Taniere  v.  Pearkes,  2  S.  &  St.  383 ;  Willes 
V.  Douglas,  10  Beav.  47;  Flinn  v.  Jenkins,  1  Coll.  365;  Arrow  v.  Mellish,  1  De  G.  &  S.  355; 
Doe  d.  Patrick  «.  Rovle,  13  Q.  B.  100;  Re  Laverick's  Estate,  18  Jur.  304;  Bradshaw  v.  Mel- 
ling,  19  Beav.  417;  Hunt  v.  Dorsett,  5  D.  M.  &  G.  570;  Coles  w.  Witt,  2  Juf.  N.  S.  1226; 
Turner  r.  Whittaker,  23  Beav.  196;  Archer  u.  Legg,  31  Beav.  187;  Milnes  v.  Aked,  G  W.  E. 
430;  Wills  v.  Wills,  L.  R.  20  Eq.  342. 

(s)  Ca.  t  Talb.  27.  See  also  Swabey  v.  Goldie,  1  Ch.  D.  380.  But  see  Waldron  ».  Boulter, 
22  I3eav.  284. 

(;)  16  Beav.  431.    See  also  Peacock  v.  Stockford,  3  D.  M.  &  G.  73. 

(«)  Swan  V.  Holmes,  19  Beav.  471.    See  also  Sarel  v.  Sarel,  23  Beav.  87. 
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tion,  and  presumably  one  class  of  objects  ;  who  therefore  primd  facie 
take  per  capita  (x).  And  the  same  argument  is  applicable  although 
the  life-interest  does  not  survive,  if  the  general  distribution  among  the 
children  is  postponed  until  after  the  death  of  the  last  surviving  tenant 
for  life  (y). 

The  case  of  Smith  v.  Streatfield  (z)  may  perhaps  be  referred  to  a 
similar  principle.  A  legacy  was  there  given  in  trust  to  pay  one  half  of 
the  income  to  A.  and  tlie  other  half  to  B.,  for  their  lives,  '>  and  as  their 
lives  drop  and  expire,  I  direct  that  the  principal  and  interest  be  re- 
served, and  be  equally  divided  among  their  children  when  they  shall 
severallj'  attain  tlie  age  of  twenty-one  j'ears  ;  "  A.  died  childless,  and  it 
was  held  by  Sir  W.  Grant,  M.  R.,  after  some  hesitation,  that  the  chil- 
dren of  B.  (who  had  all  attained  twenty-one)  were  entitled  to  the  whole 
sum.  The  reasons  of  this  decision  do  not  appear,  but  were  probably 
those  which  were  urged  in  argument,  that  the  direction  to  reserve  and 
divide  at  twenty-one  rendered  the  limitation  over  independent  of  the 
periods  when  the  previous  interests  determined.] 

Where  (a)  a  testator.bequeathed  his  "  fortune"  to  be  equally  divided 
between  anj'  second  or  30unger  sons  of  his  brother  J.  and  to  the 
his  sister  S.  ;   and  in  case  his  said  brother  and  sister  should  younger  sons 
not  leave  any  second  or  younger  son,  the  testator  gave  and  j.  having   ' 
bequeathed  his  said  fortune  to  his  said  brother  and  sister  ;  it  "°°®' 
was  held,  that  there  being  no  son  of  J.,  and  but  one  j'ounger  son  of  S., 
such  younger  son  took  the  whole. 

Here  it  may  be  observed,  that  where  the  gift  is  to  quj.  ^^  ^ 

A.  and  *B.'s  children,  or  to  "my  brother  and  sis-  *198  audB.'schil- 
ter's  children,"  (the  possessive  case  being  confined  to  "^°' 

B.  and  the  sister,)  it  is  read  as  a  gift  to  A.  and  the  children  of  B.,  or 
to  the  brother  and  the  children  of  the  sister,  as  it  strictlj"^  and  properly 
imports,  and  not  to  the  respective  children  of  both,  as  the  expression  is 
sometimes  inaccurately  used  to  signify  (b). 

So  a  bequest  of  a  residue  to  be  divided  among  ' '  the  children  of  my 
late  cousin  A.,  and  my  cousin  B.,  and  their  lawful  repre-  "To  the 
sentatives,"  has  been  held  to  apply  to  B.,  not  to  his  chil-  children  of 

..  t.  ^   •J  mv  cousin  A. 

dren(c).  aiid  my 

[To  make  the  bequest  clearly  applicable  to  the  children  of  cousin  B." 

{x)  Malcolm  v.  Martin,  3  B.  C.  C.  50;  Pearce  «.  Edmeades,  3  Y.  &  C.  24G;  Stevenson  v. 
Gullan,  ]8  Beav.  590;  Parker  u.  Clarke,  6  D.  JI.  &  G.  110;  Parfitt  v.  Hember,  L.  R.  4  Eq. 
443;  'I'aaffe  c.  Conmee,  10  H.  L.  Ca.  64.  Compare  Shand  ».  Kidd,  19  Beav.  310;  Begley  ». 
Cook,  3  Drew.  662. 

(y)  Nockolds  ?.'.  Locke,  3  K.  &  J.  6. 
I     (z)  1  Mer.  3.58,  ex  rel.'] 
■     (a)  Wicker  v.  Mitford,  3  B.  P.  C.  Toml.  442.    And  see  Malcolm  ®.  Martin,  3  B.  C.  C.  50. 

{b)  See  Doe  d.  Hayter  v.  Joinville,  3  East,  172.  If,  however,  A.  and  B.  were  husband  and 
wife  (as  if  the  bequest  were  to  John  and  Mary  Thomas's  children),  no  doubt  th6  construction 
would  be  different;  it  would  apply  to  the  children  of  both. 

(c)  Lugar  v.  Harman,  1  Cox,  250.  [See  also  Stnmmvoll  v.  Hales,  34  Beav.  124;  Re  Ingle's 
Trusts,  L.  K.  11  Eq.  678,  590  (where  the  construction  was  aided  by  a  reference  to  "the  legacy 
left  to  B.").  And  see  Trail  v.  Kibblewhite,  12  Sim.  5,  where  a  gift  to  "  the  aunts  of  A.  and 
his  sister  B."  was  held  not  to  entitle  B.  to  a  legacy.    But  see  Be  Davies'  Will,  29  Beav.  93. 
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B.  the  word  "  of"  ought  to  have  been  repeated  before  the  words  "  my 
cousin  B."  (d).  But  the  sentence  was  not  strictly  accurate,  even  as  a 
gift  to  B.,  and  not  to  his  children.  It  ought,  for  that  purpose  to  have 
run,  "  to  the  children  of  my  late  cousin  A.  and  to  my  cousin  B."  An 
intention  that  the  sentence  should  be  read  as  a  gift  to  the  children  of 
B.,  has  therefore  been  Inferred  from  slight  circumstances,  as,  from  a 
bequest,  in  another  part  of  the  will,  of  equal  legacies  to  the  parents  A. 
and  B.  {e)  —  a  circumstance  which  was  taken  to  show  tliat  they  were 
to  be  on  an  equality,  and  which  distinguished  the  case  from  Lugar 
V.  Harman,  where  A.  was  dead  at  the  date  of  the  will,  and  was  so 
described.]  ^ 

VI.    Another  subject  of  inquirj'  is,  whether  a  gift  over,  in  case  of  a 

Whether  dy-  prior  devisee  or. legatee  dying  -withoat  children  (f) ,  means 

chficfien""'     without  having  had  or  without  leaving  a  child. 

means  Jinvini;       In  Hughes  V.  Sayer  (g),  a  testator  bequeathed  personalty 

child™'"'"''     to  A.  and  B.,  and  upon  either  of  them  dying  without  chil- 

Upon  A.  and  dren,  then  to  the  survivor  ;   and  if  both  should  die  without 

B.  both  dy-  children,  then  over  :  and  it  was  held  to  mean  children  living 
mg  without  '  '  o 

children.         at  the  death.     The  great  question  in  this  case  was,  whether 

the  word  "  children''  was  not  used  as  synonj-mous  with  issue  (h) 

*199     *  indefinitely,  in  which  case  the  bequest  over  would  have  been 

void ;    and  the  M.  R.  seems  to  have  thought  that,  whether  it 

meant  issue  or  children,  it  referred  to  the  period  of  the  death  (*). 

So,  in  Thicknesse  v.  Liege  (^),  where  a  testator  devised  the  residue 
of  his  estate  in  trust  for  his  daughter  for  life,  and  after  her  decease 
among  her  issue,  the  division  to  be  when  the  youngest  should  attain 
twenty-one ;  and  if  anj'  of  them  should  be  then  dead,  leaving  lajvful 
If  A.  hap-  issue,  the  guardian  of  siich  issue  to 'take  his  or  her  share. 
w^tT''  t"  "^'^  -^"^  *-^  ^**  daughter  happened  to  die  without  any  child,  or  the 
child.  youngest  of  them  should  not  arrive  to  twenty-one,  and  none 

of  them  should  have  left  issue,  then  over.  The  testator's  daughter  at 
the  time  of  his  death  had  one  child,  who  had  four  children,  but  they,  as 
well  as  their  mother,  all  died  in  the  lifetime  of  the  daughter,  so  that  she 
died  without  leaving  issue  at  her  death  ;  and  it  was  held  that  the  devise 
over  took  effect. 

[And  this  construction  is  more  easily  adopted  when,  in  another  part 
of  the  will,  the  testator  iias  used  other  words  signifying  death  without 
having  ever  had  any  children  (/).] 

(d)  Peacock  i'.  Stockford,  3D.  M.  &  G.  73  ("for  the  benefit  of  the  children  of  A.  and 
0/13.").  (c)  Mason  «).  Baker,  2  K.  &  J.  567.1 

(f)  Of  course  this  question  may  arise  where  the  person  whose  iss^ie  is  referred  to  is  not 
the  prior  legatee,  but  it  Iiappens  rarely  to  have  presented  itself  in  such  a  shape. 

(n)  1  P.'W.  534. 

(h)  As  to  which,  see  Doe  d.  Smith  r.  Webber,  1  B.  &  Aid.  713,  and  ante,  101. 

(/)  But  see  Massey  «.  Hudson,  2  Mer.  135. 

(i)  3  B.  P.  C.  Toml.  365. 

[(/)  Jeffreys  i>.  Conner,  28  Bear.  328.] 
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But  the  words  without  having  children  are  construed  to  mean,  as  they 
obviously  import,  without  having  had  a  child.  Without  hav- 

Thus,  in  Wealdey  d.  Knight  r.  Rugg  (w),  where  leasehold  iloitm-'''"' 
property  was  bequeathed  to  A.,  "  and  in  case  she  died  with-  strued. 
out  having  children,"  over ;    it  was  held  that  the  legatee's  interest  be- 
came indefeasible  on  the  birth  of  a  child. 

In  Wall  I'.  Tomlinsou  (w),  a  residue  which  was  given  to  A.  "  in  case 
she  should  have  legitimate  children,  in  failure  of  which,"  over,  was  held 
to  belong  absolutely  to  A.  on  the  birtli  of  a  child,  who  died  before  the 
parent.  "  Failure"  here  evidently  referred  not  to  the  child,  but  to  the 
event  of  "  having  children." 

[So,  in  Bell  v.  Phyn  (o) ,  where  the  bequest  was  to  the  testator's  three 
children  A.,  B.,  and  C,  but  in  case  of  the  death  of  any  of  them  with- 
out being  married  (/>)  and  having  children,  then  over.  Sir  W.  Grant, 
M.  R.,  held  that  the  share  of  A.  was  absolutely  vested  in  her  upon  the 
birth  of  a  child.]    , 

The  word  leaving  obviouslj"  points  at  the  period  of  death  (17). 
*  Thus  a  gift  to  such  children  or  issue  as  a  person  may  leave  is     *200 
held  to  refer  to  the  children  or  issue  who  shall  survive  him,  in 
exclusion  of  such  objects,  as  maj-  die  in  his  lifetime;,  and  Word  "leav- 
this  construction  was  applied  in  a  case  (r)  where  there  was  a  to"ijerioVo£ 
gift  to  the  lawful  issue  of  A.  ajid  B.,  and  of  such  of  them  as  death, 
should  leave  issue,  the  latter  words  being  considered  as  explaining,  that 
the  word  "issue,"  in  the  first  part  of  the  sentence,  meant  those  who 
were  left  bj'  the  parent ;  the  consequence  of  which  was,  that  the  chil- 
dren who  did  not  survive  the  parent  were  not  entitled  to  participate 
with  those  who  did. 

Although,  as  we  have  seen,  the  word  "leaving"  prima,  facie  points 
to  the  period  of  death,  yet  this  term,  like  all  others,  may  re-  „ 
ceive  a  different  interpretation  by  force  of  an  explanatory  construed 
context.     Where  a  gift  over  is  to  take  effect  in  case  of  a  "o'^as  no^'t,, 
prior  legatee  for  life,  whose  children  are  made  objects  of  divest  prs- 
gift,  dying  without  leaving  children,  it  is  sometimes  con-  ^'°"*  ^'   ' 
strued  as  meaning,  in  default  of  objects  of  the  prior  gift,  even  though 
such  gift  should  not  have  been  confined  to  children  living  at  the  death 
of  the  parent  («).•   [And  in  the  case  of  a  devise  of  #eal  —  orindefi- 
estate,  a  limitation  over  if  the  devisee  should  die  without  "d'createTan' 
leaving  children,  may  sometimes  give  him  an  estate  tail  (<) . J  entail. 

(m)  7  T.  E.  322.  See  also  Stone  v.  Maule,  2  Sim.  490;  [Findon  v.  Findon,  1  De  G.  &  J. 
380;  Jeffreys  «.  Conner,  supra.] 

(n)  IG  Ves.  413.  Uo)  7  Ves.  453. 

{p)  "  Without  being  maiTJed  "  was  construed  to  mean  "  without  having  ever  been  mar- 
ried ;  "  and  the  word  "  and  "  as  "  or,"  ante,  Vol.  I.  p.  519. 

(n)  Read  v.  Snell,  2  Atk.  647.] '  (?■)  Cross  v.  Cross,  7  Sim.  201. 

[(s)  Maitland  v.  Chalie,  6  JWad.  243,  and  other  cases,  Ch.  XLIX.,  nd finis. 

(/)  See  Rascett)'.  Beatty,  5  Bing.  24-3,  and  other  cases  stated  post,  Ch.  XXXVIIT.  The 
same  may  be  said  of  the  words  "  dying  without  children."  Bacon  v  Cosby,  4  De  G.  &  S.  261, 
stated  post,  same  chapter.] 
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Where  the  gift  over  is  in  the  event  of  two  persons,  husband  and  wife, 
In  case  of  ^ot  leaving  children,  the  question  arises,  whether  the  words 
two  persons,  are  to  be  construed  in  case  both  shall  die  without  leaving  a 
wife,'  leaving  child  living  at  the  death  of  either,  or  in  case  both  shall  die 
no  cliildien.    -without  leaving  a  child  who  shall  survive  both. 

As  in  Doe  d.  Nesmyth  v.  Knowls  (ti.) ,  where  the  devise  was  to  Wil- 
liam  Smyth  and  Mary  his  wife,  and  the  survivor  of  them,  during  their 
lives,  then  to  Mary  their  daughter,  or,  if  more  children  by  Man/,  equal 
between  them ;  and,  in  case  they  leave  no  children,  to  their  heirs  and 
assigns  forever ;  it  was  held  that  the  fee-simple  became  vested  under 
the  last  devise,  when  the  survivor  of  William  and  Mary  (namely  Wil- 
liam), died  leaving  no  children  of  their  marriage  surviving  him,  though 
a  child  was  living  at  the  death  of  Mary;  Bajlej',  J.,  observing  — 
"  thej'  cannot  be  said  to  leave  no  children  till  both  are  gone." 

If  the  several  persons,  on  whose  decease  without  children  the  gift 
Distinction  ovcr  is  to  take  effect,  bo  not  husband  and  wife,  the 

where  tiiey  *201  obvious  *  Construction  is  to  read  the  words  as  signi- 
band  and  fjingi  "  in  case  each  or  every  such  person  shall  die 

■"''«•  without  leaving  a  child  living  at  his  or  her  own  decease," 

supposing,  of  course,  that  the  testator  is  not  contemplating  a  marriage 
between  these  persons,  and  their  having  children,  the  offspring  of  such 
marriage ;  a  question  which  can  only  arise  when  the  persons  are  of  dif- 
ferent sexes  and  not  related  within  the  prohibited  degrees  of  consan- 
guinity' ;  for  the  law  will  not  presume  that  a  marriage  between  such  . 
persons,  i.e.  an  illegal  marriage,  was  in  the  testator's  contemplation. 

VII.  We  are  now  to  consider  the  construction  of  gifts  to  younger  chil- 
Gift.'to  dren,  the  peculiarity  of  which  consists  in  this,  that  as  the 

younger  cliil-  term  younger  children  general!}'  comprehends  the  branches 
^®""  not  provided  for  of  a  famil}'  (jounger  sons  being  excluded 

b}'  the  law  of  primogeniture  from  taking  hy  descent),  the  supposition  that 
these  are  the  objects  of  the  testator's  contemplation  so  far  prevails,  and 
controls  the  literal  import  of  the  language  of  the  gift,  that  it  has  been 
Where  the  ^^^'^  *°  ^Pplj'  ^  children  who  do  not  take  the  famih'  estate, 
gift  is  by  a  whether  younger  or  not  (x),  to  the  exclusion  of  a  child  taking 
"vounn-er"  the  estate,  whether  elder  or  not  (jj).  Thus  the  eldest  daugh- 
ineiiiis  "im-    ^^y.  or  the  eldest  son  being  unprovided  for,  has  frequently 

provided  ,  ,     ,  i    ,      ,  .  ,    ■,         ,         ,        ■,  .      .  „ 

for."  been  held  to  be  entitled  under  the  description  of  a  younger 

child. 
As  where  a  parent,  having  a  power  to  dispose  of  the  inheritance  to 
one  or  more  of  his  children,  subject  to  a  term  of  years  for  raising  por- 
tions for  younger  children,  appoints  the  estate  to  a  younger  son,  the 

(«)  1  n.  &  Ad.  324. 

(x)  Chadwiclt  ».  Doleman,  2  Vern.  JiaS;  Beale  ».  Benle,  1  P.  W.  244;  Butler  v.  Duncombe, 
ib.  451;  Heneage  «.  Hiinloke.  2  Atl;.  456;  Pierson  ».  (iarnott,  2  B.  C.  C.  38. 

(y)  Brettoii  v.  Bretton,  Freem.  Ch.  158,  pi.  204,  3  Ch.  Rep.  1,  1  Eq.  (Ja.  Ab.  202,  pi.  18. 
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elder  will  be  entitled  to  a  portion  under  the  trusts  of  the  term  (z)  ;  and, 
bj'  parity  of  reason,  the  appointee  of  the  estate,  though  a  j-ounger  son, 
will  be  excluded.  > 

[The  principle  is  that  the  elder  shall  be  deemed  a  younger  child,  and 
the  younger  shall  be  deemed  an  elder  in  respect  of  the  interests  derived 
under  a  particular  settlement  or  will  (a).  So  that  if  father  and  eldest 
son,  tenant  for  life  and  in  tail,  execute  a  disentailing  deed  and  acquire 
the  fee-simple,  a  younger  son  cannot  afterwards  become  an  elder  within 
the  meaning  of  the  rule  ;  for  the  settlement  is  destroj'ed,  and  though 
he  becomes  eldest  in  fact,  it  can  never  give  him  the  estate  ;  and 
should  he  *  afterwards  acquire  the  estate  by  a  new  title,  as  by  *202 
descent  or  devise  from  the  elder  brother,  yet  as  this  will  not  be 
under  the  settlement,  it  will  not  exclude  him  from  participating^  in  por- 
tions provided  by  the.  will  or  settlement  for  younger  children  (b).  But 
the  eldest  son,  who  has  concurred  with  his  father  in  re-settling  the 
property,  will  be  excluded,  if,  by  the  re-settlement  he  takes  back  sub- 
stantially what  the  settlement  gave  him  ;  as  a  life-estate  with  remainder 
to  his  issue  in  tail,  instead  of  the  estate  tail  in  himself;  or  the  property 
burdened  with  a  charge  of  which  he  has  had  the  benefit  (c).         , 

It  was  formerly  doubted  whether  the  rule  applied  to  a  legal  devise  of 
lands  to  youuger  chilrlren  («?).     But  in  Ee  Bayley's  Settle-  Rule  applies 
ment(e),  it  was  applied   to  a  legal  limitation  of  lands  by  to  device  of 
settlement  to  younger  children  as  tenants  in  common  in  tail,  "younger 
on  the  ground  that  the  same  construction  must  be  given  to  children." 
the  words  bj-  courts  of  law  as  by  courts  of  equitj'.] 

But  it  should  be  observed,  that  where  the  portions  are  to  be  raised 
for  children  generally-,  the  child  taking  the  estate  is  allowed  to  partici- 
pate (/)  ;  [and  where  the  will  purports  to  exclude  those  only  who  come 
into  possession  of  the  estate,  a  child  (or  his  executor)  will  not  be 
excluded  if  he  dies  before  coming  into  possession,  although  the  estate 
devolves  on  his  heir  in  tai^^*).] 

The  rule  under  consideration,  however,  applies  onlj-  to  gifts  by  parents 

or  persons  standing  in  loco  parentis,  and  not  to  dispositions  Rule  confined 

by  strangers,   in  which  the  words  younger  children  receive  '"  P?iental 
J  o       1  n        sj  provisions. 

(2)  Duke  1'.  Doidsre,  2  Ves.  203. 

[(n)  See  per  Wood,  V.-C,  Sing  v.  Leslie,  2  H.  &  M.  87;  per  Lord  Langdale,  Peacocke  v. 
Pare?,  2  Kee.  699. 

(i)  Spencer!).  Spencer,  8  Sim.  87;  M^coubrej'  v.  Jones,  2  K.  &  J.  684,  virtually  over- 
ruling Peacocke  t).  Pares,  2  Kee.  689.  A  faviiovi  where  the  portions  are  for ''children  otiier 
than  an  eldest  son  entitled  under  the  limitations  contained  in  "  the  will  or  settlement.  See 
Sing  V.  Leslie,  2  H.  &  M.  68.  So  where  A.  was  eldest  son,  but,  in  consequence  of  forfeiture 
incurred  by  his  father,  was  not  ''  entitled  under  the  limitations  of  the  will,"  he  was  not  ex- 
cluded from  a  portion.    Johnson  v.  Foulds,  L.  R.  5  Eq.  268. 

(c)  Collingwood  v.  Stanhope,  L.  R.  4  H.  L.  4-3.  And  see  per  Lord  Selbnnie,  Mevrick  v. 
Laws,  L.  K.  9  Cli.  242.  (rf)  By  Lord  Hardwicke,  Heiieage  u.  Hiinloke,  2  Atk.  457. 

(e)  L.  R.  9  Eq.  491,  6  Ch.  590.  In  Hall  v.  Luckiip,  4  Sim.  5,  this  construction  was  aided 
by  the  context.     And  see  now  the  Judicature  Act,  1873,  s.  25,] 

(/)  Inclcdon  v.  Northcote,  3  Atk.  438. 

[(r/)  Wyndliam  v.  l''ane,  11  Hare,  287.  Whether  the  word  "entitled"  (alone)  means  en- 
titled in  possession,  see  (Jhofley  v.  Loveband,  33  Beav.  189;  Ke  Grylls'  Trusts,  L.  R.  6  Eq. 
689;  Uijibers  v.  Jaggard,  L.  R.  9  Eq.  200.] 
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their  ordinarj'  literal  interpretation  (^),  [unless  the  context,  supplies 
actual  evidence  of  an  intention  to  adopt  the  rule.  Thus  in 
*203  Livesey  v.  Livesey  (i),  a  testatrix  bequeathed  a  nominal  *  legacy 
to  "  the  eldest  son  of  mj'^  daughter  E.  who  shall  be  living  at 
my  decease,"  declaring  that  she  gave  him  no  more  because  he  would 
have  a  handsome  provision  from  the  estates  of  his  grandfather  and 
father.  She  then  gave  a  moiety  of  the  residue,  of  her  estate  to  the 
children  of  E.  "  (except  her  eldest  son  or  such  of  her  sons  as 
shall  by  the  death  of  an  elder  brother  become  an  eldest,  it  being  m}' 
will  tlTat  the  son  who  is  or  shall  become  an  eldest  son  shall  not  be 
entitled  to  take  anything  under  this  devise)  equally  to  be  divided 
among  them  when  the  youngest  shall  attain  twentj'-one."  By  a  subse- 
quent clause,  if  all  the  children  but  one,  a  daughter,  should  die  under 
twenty-one,  she  also  excepted  that  daughter.  The  eldest  son  at  the 
decease  of  the  testatrix  was  provided  for  as  mentioned  by  her.  He  died 
before  the  second  son  attained  twentj'-one  ;  but  the  latter,  although  he 
had  thus  become  the  eldest  son,  did  not  succeed  to  the  provision  made 
for  his  elder  brother :  he  therefore  contended  that  he  was  entitled  to  a 
share  of  the  residue,  since  the  declared  motive  for  excluding  the  eldest 
was  inapplicable  to  him.  But  it  was  held  that  he  was  not  so  entitled : 
it  might  be  that  the  motive  was  as  alleged ;  but  if  so,  the  testatrix 
should  have  excluded  not  any  son  who  might  at  any  time  have  become 
an  eldest  son,  but  (in  the  terms  of  the  former  clause)  the  eldest  son, 
or  such  other  son  as  should  be  eldest  at  the  time  of  her  death : 
besides,  she  had  excluded  the  eldest  daughter,  for  whom  no  provision 
was  made  by  the  grandfather's  will ;  "eldest"  must  therefore  be  read 
in  its  ordinarj'  sense,  and  without  reference  to  the  succession  to 
propertj'. 

Nor  is  every  gift  by  a  parent  a  parental  provision  within  the  meaning 
of  the  rule.  The  ground  of  the  rule  is  that  an  intention  is  manifested 
to  provide  for  nil  the  children  without  permitting  any  one  child  to  take 
a  double  provision  at  the  expense  of  another  (k) .  Generally  the  same 
instrument  settles  the  estate  and  provides  the  portions ;  or  the  instru- 
ment providing  the  portions  refers  on  the  face  of  it  to  the  instrument 
which  settles  the  estate  {I).     If  the  will  of  a  parent  provides  onlj-  for 

{h)  See  Lord  Ternham  v.  Webb,  2  Ves.  197;  Hall  v.  Hewer,  Amb.  203;  Ladv  Lincoln  ». 
Pelham,  10  Ves.  166"  [It  is  said,  Sug.  Pow.  680,  681,  8(h  ed.,'that  tliis  distinct'ion  does  not 
appear  to  be  attended  to  at  the  present  dav;  but  it  was  i-ecognized  in  ^Yilb^ahanl  i'.  Scaris- 
brick,  4  Y.  &  C.  116,  1  H.  L.  Ca.  167,  and  in  Sandeman  v.  Mackenzie.  1  J   &  H.  628. 

(!)  1.3  Sim.  33,  2  H.  L.  Ca.  419.     See  also  Lyddon  v.  Ellison,  19  Bpa\'.  665. 

(it)  See  per  Lords  Hatherley  and  Westburv,  Collingwood  v.  Stanhope,  L.  R.  4  H.  L.  52, 
55,  57. 

(/)  As  in  Collingwood  v.  Stanhope,,s>ipra;.Re  Bayley's  Settlement,  L.  R.  9  Eq.  491,  6  Ch. 
590 ;  and  (bv  implication)  in  Bathurat  i:  Errington,  4  Cli.  D.  2bl,  2  App.  Ca.  6!18.  In  the  last 
case,  a  shifting  clause  was  to  take  effect  if  A.,  B.,  or  C,  described  as  second,  third  niul  fourth 
sons  of  "Sir  T.  M.  of  H.  in  the  county  of  C,  Bart.,  should  become  the  eldest  ,«on  of  the  said 
Sir  T.  M.,"  and  this  was  held  (overruling  Jessel.  M.  R.)  to  imply  "eldest  son  and  as  such 
heir  apparent  to  the  title  and  to  the  family  estate."  It  followed  that  the  event  must  happen 
if  at  all  in  the  lil'etime  of  the  father.  A  distinction  was  drawn  between  "  eldest  son  "  quoad 
the  father  and  "  eldest  son  "  quoad  the  brothers. 
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*  younger  children  and  no  provision  appears  to  Iiave  been  made     *204 
for  tlie    eldest,  the  ground  of  the    rule  fails,  and    "  j'ounger 
children"  must,  it  would  seem,  be  literal^  construed. 

In  the  case  of  Wilbraham  v.  Scarisbrick  (m) ,  a  father  devised  his 
estates  A.,  B.,  and  C,  for  the  benefit  of  his  children,  giving  to  the  eldest 
and  his  issue  estate  A.,  to  the  second  and  his  issue  estate  B.,  and  estate 
C.  to  the  third  son  and  his  issue,  with  remainders  in  each  case  to  the  tes- 
tator's other  sons  and  daughters,  and  a  clause  shifting  estate  C.  away  from 
the  third  son  if  he  should  become  entitled  to  estate  B.,  and  any  younger 
son  should  be  then  living  ;  the  second  son  having  died  in  the  testator's 
lifetime,  the  third  son  became  entitled  to  estate  B.,  and  it  was  then 
contended  that  estate  C.  went  over  to  the  eldest  son,  as  being  younger 
in  regard  to  the  limitations  of  that  estate,  though  elder  by  birth.  But 
it  was  held  that  the  natural  sense  of  "  younger  "  was  younger  in  order 
of  birth ;  the  devise  was  not  a  provision  bj'  a  parent  for  his  family,  but 
an  attempt  to  found  three  families  ;  and  that  as  there  was  nothing  in 
the  will  to  show  that  it  was  more  in  accordance  with  the  testator's  inten- 
tion that  when  that  attempt  failed  the  eldest  son  should  have  estates  A. 
and  C,  than  that  the  third  should  have  B.  and  C,  the  word  could  not 
be  understood  in  the  sense  contended  for.] 

It  may  be  observed,  that  a  bequest  to  "  the  j'oungest  child  of"  A.  has 
been  held  to  apply  to  an  onli/  child  (re) .     [An  only  son  has   q^jt^  ^j^ii^ 
also  been  held  to  be  excluded  by  an  exception  of    "  the  held  to  take 
eldest   son"  from   a   devise   to  "second,  third,   and  other  cMid".  "^^^ 
sons"  (o).'] 

Another  question,  which  'has  been  much  agitated  in  con-  As  to  period 
struing  gifts  to  younger  children,  respects  the  period  at  ingwhoare' 
which  the  obiects  are  to  be  ascertained.  ''younger 

■  .  T  ,      .  ,  children." 

It  IS  clear  that  an  immediate  devise  or  bequest  to  j'ounger 
children  applies  to  those  who  answer  the  description  at  the  Immediate 
death  of  the  testator,  there  being  no  other  period  to  which  the  ^' 
words  can  be  referred  (jo). 

It  might  seem,  too,  not  to  admit  of  doubt  upon  principle,  that  where 
a  gift  is  made  to  a  person  for  life,  and  after  his  decease  to  Gifts  by  way 
the  younger  children  of  B.,  it  vests  at  the  death  of  the  testa-  of  remainder, 
tor  in  those  who  then  sustain  this  character,  subject  to  be  divested- 
pro  tarda  in  favor  of  future  objects  coming  in  esse  during  the  life  of  the 
tenant  for  life. 

*  In  Lady  Lincoln  v.  Pelham  (q) ,  the  bequest  was  to  A.  for  life,  *205 
and,  after  her  death  to  her  children ;  and,  in  case  she  should  have 

(m)  1  H.  L.  Ca.  167.] 

(«)  Emery  v.  EnE;land,  3  Ves.  232.  I 

(o)  Tuite  0.  Bermingham,  L.  R.  7  H.  L.  634. 

(p)  Coleman  v.  Seymour,  1  Ves.  209.     [So,  a  gift  to  "unmarried"  daughters,  Jubberi). 
Jubber,  9  Sim.  503.] 
(J)  10  Ves.  166. 
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none,  or  they  should  all  die  under  twentj'-one,  then  to  the  younger  children 
of  B. ;  and  A.  having  no  child,  the  younger  children  of  B.  at  the  death 
of  the  testator  were  held  entitled  to  a  vested  interest.  Lord  Eldon, 
however,  seems  to  have  thought  that  this  construction  was  aided  by  the 
terms  of  another  bequest ;  and  he  laid  some  stress  on  the  circumstance, 
that  the  bequest  did  not  proceed  from  a  parent,  or  one  in  loco  parentis. 

In  regard  to  parental  provisions  of  this  nature,  certainlj-  a  peculiarity 
Parental  pro-  of  construction  seems  to  have  obtained,  the  leading  authority 
younser  ^^^  which  is  Chadwick  v.  Doleman  (r) ,  where  a  father,  hav- 
children.  ing  a  power  to  appoint  portions  among  his  j'ounger  children, 
to  be  raised  within  six  months  after^  his  death,  hy  deed  appointed 
Appointment  2,600^.,  part  of  the  entire  sum,  to  his  son  T.,  describing 
to  younger  him  as  his  second  son.  No  power  of  revocation  was  re- 
subject  to  im-  served.  T.  afterwards  became  an  elder  son,  whereupon  the 
phed  conflj-  father  made  a  new  appointment  in  favor  of  another  son ; 
not  becoming  and  the  Lord  Keeper  Wright  held  that  the  second  was 
elder.  valid,  the  first  appointment  being  made  upon  the  tacit  or 

implied  condition  of,  the  appointee  not  becoming  an  elder  son  before 
the  time  of  paj-ment. 

It  should  seem,  then,  that  a  gift  bj-  a  father  or  a  person  assuming  the 
parental  office,  in  favor  of  younger  children,  is,  without  any  aid  from  the 
context,  to  be  construed  as  apph'ing  to  the  persons  who  shall  answer 
the  description  at  the  time  when  the  portions  became  payable.  The 
object  of  thus  keeping  open  the  vesting  during  the  suspense  of  payment, 
probably  is  to  prevent  a  child  from  taking  a  portion  as  younger  child, 
who  has  become,  in  event,  an  elder  child,  and  also,  perhaps,  to  prevent 
the  inheritance  (which  is  often  charged  with  portions  to  }'Ounger  chil- 
dren) from  being  burdened  with  the  paj'ment  of  portions  which  are  not 
eventually  wanted. 

Thus,  suppose  lands  to  be  devised  to  A.  for  life  with  remainder  to  his 
first  and  other  sons  in  tail,  charged  with  portions  to  his  j-ounger 
*206  children  [to  vest  at  twenty-one  but  not  to  be  paid  *  until  the  death 
of  A.  A.  has  several  sons,  who  all  attain  twent^'-one  in  his  life- 
time. The  eldest  then  dies  in  A.'s  lifetime  without  issue :  the  second 
son  having  thus  become  the  eldest,  and  as  such  entitled  to  the  estate, 
will  not  take  a  share  of  the  portions  (s) ,  but  the  representatives  of  the 

(r)  2  Vern.  528.  See  also  Loder  v.  Loder,  2  Ves.  631 ;  Broadmead  v.  Wood,  1  B.  C.  C.  77; 
Savage  v.  Carroll,  1  Ba.  &  Be.  265;  [Macoubrey  v.  Jones,  2  K.  &  J.  692.  It  is  immaterial 
that  an  appointment  is  made  to  a  child  by  name.  Broadmead  v.  W.  Wood,  1  B.  C.  C.  77; 
Savage  v.  Carroll,  1  Ba.  &  Be  265.  In  Jermyn  v.  Fellows,  Ca.  t.  Talb.  93,  a  child  named  in 
ih^ power  as  an  object  did  not  lose  his  share  as  younger  child,  though  he  afterwards  became 
eldest;  but  as  to  this  case,  see  Sug.  Pow.  679,  8th  ed. 

(s)  Ellison  t'.  Thomas,  1  D.  J.  &  S.  18  (trust  for  "  children  other  than  an  eldest  son  tor  the 
time  being  entitled  in  possession  ");  Swinburne  ».  Swinburne,  17  W.  R.  47  (a  similar  ti-ust); 
Davies  ».  Huguenin,  1  H.  &  M.  730  ("children  other  than  an  eldest  son");  Re  Bavlev's 
Settlement,  L.  R.  9  Eq.  491.  6  Ch.  590  ("all  sons  except  eldest").  In  Wood  ».  Wood, 
L.  R.  4  Eq.  48,  where  personalty  was  bequeathed  in  trust  for  the  testator's  son  A.  for  life, 
remainder  in  strict  settlement  for  "F.  the  eldest  son  of  A."  and  the  children  of  F.,  and  in 
default  of  children  for  F.'s  younger  brothers  and  their  children  ;  and  a  share  of  residue  was 
given  to  the  children  of  A.  "except  F."  ;  the  case  was  treated  as  one  of  parental  provision; 
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deceased  eldest  son  will  {t) .  It  would  be  otherwise  if  the  eldest  son 
left  issue  (?«),  or  had  joined  his  father  in  barring  the  entail  so  as  sub- 
stantially to  enjoy  the  estate  (x)  ;  for  the .  second  son  would  not  in 
either  case  have  become  eldest  within  the  rule,  namely,  the  son  taking 
the  estate.] 

In  Windham  v.  Graham  (y)  it  was  held  that  an  express  limitation  over, 
in  case  of  a  3-ounger  son  becoming  the  eldest  before  the  age  of  twenty- 
one,  presented  his  being  excluded  by  becoming  the  eldest  under  other 
circumstances,  bj'  force  of  the  often-cited  principle,  exclusio  unius  est 
inclusio  alterius.  [But  the  court  did  not  rely  solely  on  this  ground,  and 
Re  Baylej''s  Settlement  decides  that  it  will  not  generally  authorize  a 
departure  from  the  rule,  but  may  be  referred  to  the  event  of  a  younger 
son  who  is  under  age  at  the  period  of  distribution  djdng  after  that  period 
without  attaining  the  age.] 

*  Shutting  out  of  view  these  particular  cases  of  parental  pro-  *207 
vision  (the  propriety  of  which  it  is  too  late  to  question) ,  and 
applj-ing  to  bequests  to  younger  children  the  principles  es-  Whether  ob- 
tabhshed  by  the  cases  respecting  gifts  to  children  in  general,  j^arentafgift 
it  would  seem,  that,  in  every  case  of  a  future  gift  to  younger  must  sustain 
children,  whether  vested  or  contingent,  provided  its  coutin-  at^period'of"' 
gent  quality'  did  not  arise  from  its  being  limited  in  terms  to  distribution, 
the  persons  who  should  be  j-ounger  children  at  the  time  of  distribu- 
tion {z),  or  any  other  period,  the  gift  would  take  effect  in  favor  of  those 
who  sustained  the  character  at  the  death  of  the  testator,  and  who  sub- 
sequently came  into  existence  before  the  contingency  happened,  as  in 
the  case  of  gifts  to  children  generally ;  and,  consequentlj',  that  a  child 
in  whom  a  share  vested  at  the  death  of  a  testator,  would  not  be  ex- 
cluded bj' becoming  an  elder  before  the  period  of  distribution.  With  this 
conclusion,  however,  it  is  not  easy  to  reconcile  the  two  following  cases. 


but  the  rule  was  held  not  to  apply,  the  exclusion  being  considered  personal  and  not  appli- 
cable to  a  younger  brother  who  by  A.'s  deatli  had  become  eldest. 

No  refunding  of  portion  propurly  advimced  to  a  younger  child.  —  In  Leake  ».  Leake,  10 
Ves.  477,  there  was  a  proviso  tliat  if  any  younger  child  should  be  advanced  by  its  parent 
such  advance  should  go  in  satisfaction  of  its  portion;  a  younger  child  having  been  advanced 
was  not  compelled  to  refund  on  becoming  eldest.  In  Glyn  i).  Glyn,  ,3  Jur.  N.  S.  179,  26  L.  J. 
Cli.  409,  a  clause  excluding  an  eldest  son  from  a  share  of  residue  in  case  he  became  entitled 
to  the  family  estate,  was  held  not  to  operate  nfter  the  time  for  distributing  the  residue  had 
arrived.     See  also  Stares  v.  Penton,  L.  R.  4  Eq.  40. 

{t)  Ellison  V.  Thomas  and  Davies  v.  Huguenin,  supra;  which  appear  to  overrule  Gray  v. 
Earl  of  Limerick,  2  De  G.  &  S.  370,  at  least  as  a  general  authority.  In  Ellis  v.  Maxwell, 
3  Beav.  594,  where  the  estate  was  entailed  first  oh  A.  and  his  issue,  and,  failing  them,  on  B. 
and  her  issue,  and  B.  had  children,  but  A.  as  yet  had  none,  it  was  held  that  B. 's  eldest  son 
had  not,  while  he  continued  first  remainder-man,  an  indefeasible  right  to  a  younger  child's- 
portion;  but  it  was  said  by  Lord  Langdale  that  if  A.  had  a  son  born  B.'s  eldest  son  would 
acquire  a  younger  child's  rights. 

(m)  See  per  Wood,  V.-C,  2  K.  &  J.  698.  This  confirms  the  author's  opinion  expressed 
.1st  ed.  ii.  119,  n. 

(x)  Collingwood  v.  Stanhope,  L.  R.  4  H.  L.  43.  See  also  Bathurst  v.  Erringfon,  4  Oh.  D. 
251,  2  App.  Ca.  698  (shifting  clause).] 

(y)  1  Russ.  331,  cited  again  infra,  p.  211.  '  The  case  arose  on  the  construction  of  a  mar- 
riage settlement,  but  the  principle  seems  not  to  be  different  on  that  account ;  [and  see  per 
liomillv,  M.  R.,  L.  R.  9  Eq.  496  ace. 

(2)  Livesey  v.  Livesey,  13  Sim.  33,  13  Jur.  371,  n.,  2  H.  L.  Ca.  419.] 
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Thus,  in  Hall  v.  Hewer  (a),  A.  having  devised  lands  to  trustees,  to 
Hall  K.  raise  6,000/.,  afterwards  wrote  a  letter  (which  was  proved 

Hewer.  ^g  g,  codicil)  to  J.,  one  of  his  trustees,  which  contained  the 

following  passage  :  "  I  have  given  3'ou  and  W.  a  power  to  mortgage  for 
payment  of  6,000/.,  and  I  beg  that  that  sum  ma}'  be  lent  to  W.,  and  that 
you  will  take  such  securities  from  him  as  he  can  give,  to  indemnify  you 
and  j'our  children  from  payment  of  it ;  and  in  ease  of  j-our  death  with- 
out children,  I  desire  it  may  be  secured  to  the  younger  children  of  W." 
Lord  Hardwicke  held  that  the  6,000/.  did  not  vest  until  the  death  of  J. ; 
[then,  and  not  till  then,  it  became  a  charge  ;]  and  Vested  then  in  such 
persons  as  were  at  that  time  younger  children  of  W.  ;  and,  consequently 
that  a  younger  child  who  became  an  elder  during  the  life  of  J.  was  ex- 
cluded. The  grounds  of  this  decision  are  wholly  unexplained,  and  are 
not  apparent. 

In  Elhson  v.  Airey  (5) ,  300/.  was  bequeathed  to  E. ,  to  be  paid  at  her 
EUisoa  17.  S'gG  of  twenty-one  or  marriage,  and  interest  in  the  mean  time 
Airey.  fgr  her  maintenance  and  education ;  but  if  she  died  before 

twenty-one  or  mai'riage,  then  to  the  younger  children  of  testatrix's  nephew 
F.,  equally  to  be  divided  to  or  among  them,  the  eldest  son  being 
*208  excluded  from  any  part  thereof.  Lord  *  Hardwicke  was  of  opin- 
ion that  it  meant  su&h  as  should  be  younger  children  at  the  death 
of  E.  before  twenty-one  or  marriage,  the  legacy  being  contingent  until  that 
period. 

But  as  the  fact  of  their  being  younger  children  at  the  period  of  dis- 
Reinarks  on  tributlon  was  no  part  of  their  qualification,  could  it  properly 
CT  and  m\\'  foi'tQ  ^  ground  for  varj'ing  the  construction ?  In  the  case  of 
son  V.  Airey.  a  devise  to  A.  in  fee,  and  if  he  die  under  twenty-one,  to  B., 
it  has  long  been  established  that  B.  takes  an  executor}'  interest,  trans- 
missible to  his  representatives  (c) ,  and  it  cannot  be  material  whether 
the  executory  devise  is  in  favor  of  a  person  nominatim,  or  as  the  mem- 
ber of  a  class  upon  whom  the  interest  has  devolved  at  the  death  of  the 
testator,  or  at  any  subsequent  period  before  the  happening  of  the  con- 
tingency {d) . 

It  does  not  appear  that  Ellison  v.  Airey  involved  the  application  of 
the  peculiar  rule  respecting  parental  provisions,  or  that  Lord  Hardwicke 
so  regarded  it ;  [any  more  than  Hall  v.  Hewer,  which  he  expressly  no- 
ticed was  the  case  of  a  stranger,  and  not  between  parent  and  child :] 
nor  is  it  even  clear  that  he  considered  the  construction  exclusively  ap- 
plicable to  gifts  to  younger  children  ;  for  it  will  be  remembered  that  in 
Pyotv.  Pyot(e)  he  laid  down  the  rule  generally,  that  an  executory  or 

(a)  Amb.  203. 

(i)  1  Ves.  Ill-  This  case  has  been  frequently  cited  in  the  present  chapter  as  an  autbority 
for  admitting  children  born  before  the  time  of  distribution.  As  sucli,  it  is  unquestionable, 
and  has  always  been  regarded  as  a  leading  case  j  but  this  is  quite  distinct  from  the  point  now 
under  consideration. 

(c)  Goodtitle  v.  Wood,  Willes,  21. 

(a)  As  to  the  general  distinctions  between  gifts  to  classes  and  individuals,  see  ante, 
Ch.  XI.  (e)  Ante,  U2. 
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contingent  gift  to  persons  bj'  a  certain  description,  applied  to  such  of 
tliem  onl}"  as  answered  the  description  at  the  happening  of  the  contin- 
gency. If  there  is  any  such  rule,  of  course  the  cases  under  considera- 
tion do  not  exist  as  a  distinct  class.  [But  there  is  no  such  general 
rule  (/).]  We  are  too  much  in  the  dark  as  to  the  ground  of  decision 
in  Hall  v.  Hewer,  and  Ellison  v.  Airey,  to  found  anj^  general  conclusion 
upon  those  cases,  nor,  on  the  other  hand,  is  it  safe  wholly  to  disregard 
them.  [It  seems  probable  that  the  former  turned,  partly  at  least,  on 
the  rule  which  then  prevailed,  that  a  legacy  charged  on  land  was  in  no 
case  to  be  raised  if  the  legatee  died  before  the  time  of  payment  (g) . 
And  with  regard  to  the  latter,  it  is  worth  observing  that  no  child  of  F. 
■was  excluded  by  the  construction  adopted;  for  none  died  before  E., 
E.  herself  dying  the  day  after  the  testatrix.  No  child  was  born  in 
that  short  interval ;  but  there  was  one  born  after  the  death  of  E. ,  who 
claimed  a  share.  The  only  points  decided  in  the  case  were  that 
the  class  (younger  children)  was  not  confined  to  those  living  at  *209 
the  date  of  the  will,  so  as  to  *  exclude  one  who  was  born  between 
that  date  and  the  death  of  the  testatrix,  but  that  it  did  not  include  the 
child  born  after  the  death  of  E.  (fi) . J 

It  is  clear,  however,  that  an  express  exclusion  of  the  son  who  shall 
be  elder  at  the  time  of  the  death  of  the  tenant  for  life,  will  have  Excepfioa  of 
the  effect  in  like  manner  of  restricting  a  gift  to  younger  fit''Jin"e"of* 
children  to  such  as  shall  then  sustain  the  character  (i).'  distribution. 

And  the  same  construction  was  given  to  the  expression  "  an  eldest 
son,"  in  Matthews  v.  Paul  {k),  which  deserves  some  consid-  Expression 
eration.     A  testatrix  gave  to  trustees  certain  bank-stock,  "an  elder 

'       soil ''  con— 

upon  trust  to  pay  the  dividends  to  her  daughter  M.  for  life,  strued  to 
and  after  her  decease  to  P.  her  husband  for  his  hfe,  and  '"ean  elder 

son  at  tnne  of 

after  his  decease  upon  trust  to  transfer  the  said  stock  unto  distribution. 
all  the  children  of  M.,  if  more  than  6ne  {except  an  eldest  son)  Matthews  v. 
share  and  share  alike,  the  same  to  be  vested  interests  and  trans-  ^^^^ 
ferable  ai  their,  his  or  her  ages  or  age  of  twenty-one  years,  and  in  the 
mean  time  to  invest  their  respective  shares  of  the  dividends  for  such 
children's  future  benefit;  and  in  case  any  such  children  or  child  should 
die  under  the  said  age,  leaving  any  children  or  child,  then  the  share  of 
every  such  child  to  go  among  their,  his  or  her  children  ;  otherwise  to  go 
to  the  survivors  or  survivor,  and  to  be  transferable  in  like  manner  as 
tlieir  original  share ;  and  in  case  M.  should  leave  no  children  or  child 
at  her  decease,  or,  leaving  such,  they  should  all  die  under  the  age  of 

[( f)  Per  Turner,  L.  J.,  Bolton  e.  Beard,  3  D.  M.  &  G.  612.        (g)  Ante,  Vol.  I.  p.  834. 
(h)  E.  L.  1747  A.  fo.  700  b.]  (i)  Billingsley  ».  Wills,  3  Atk.  219.  (4)  3  Sw.  328. 

1  A  testator  bequeathed  legacies  to  the  two  legacies.     It  was  held  that  the  two  oldest 

oldest  children  of  a  person,  not  naming  them,  children  living  at  the  testator's  death  should 

and  after  the  death  of  one  of  them  made  a  take  the  legacies.    Miles  v.  Bojden,  3  Pick, 

codicil  confirming  his  will  so  far  as  not  altered  213. 
by  the  codicil,  and  took  no  notice  of  the 
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twentj'-one  years  without  children  as  aforesaid,  then  over.  The  testa- 
trix then  gave  certain  terminable  imperial  annuities  and  other  stock  to 
the  same  trustees,  in  trust  to  receive  the  dividends,  and  invest  the  same 
in  government  stock,  to  accumulate  until  the  expiration  of  the  imperial 
annuities,  and  thereupon  to  transfer  all  such  stocks,  as  well  original  as 
accumulated,  unto  and  among  all  and  eveiy  the  children  of  her  said 
daughter,  if  more  than  one  (except  an  eldest  son)  equally',  share  and  share 
alike ;  and  if  but  one,  then  the  whole  to  such  one  or  onl^'  child,  the 
same  to  he  vested  interests  and  transferable  at  such  times  and  in  such 
manner  as  the  bank-stock  thereinbefore  given.  One  of  the  younger 
children  becarne  an  elder  between  the  periods  of  the  death  of  the  testa- 
trix and  the  expiration  of  the  imperial  annuities,  but  before  any  3'ounger 
child  had  attained  twenty-one,  which  raised  the  question  as  to  the  point 
of  time  to  which  the  exception  of  an  elder  son  was  referable.  Sir  T. 
Plumer,  M.  R.,  held,  first,  that  the  shares  vested 
Time  of  vest-  *2io  when  one  *  of  the  j'ounger  children  attained  twenty- 
one,  and  not  before.  With  respect  to  the  period  at 
which  the  phrase  "  an  eldest  son  "  was  to  be  applied,  he  considered  that 
"  Eldest  three  different  times  might  be  proposed ;  the  date  of  the 
period  refel-'  ^i^^  ^he  death  of  the  testatrix,  and  the  time  when  the  fund 
able.    ■  was  directed  to  be  distributed.     After  showing  that  neither 

the  first  nor  the  second  could  be  intended,  he  came  to  the  conclusion, 
that,  in  all  cases  of  legacies  paj-able  to  a  class  of  persons  at  a  future 
period,  the  constant  rule  has  been,  that  all  persons  coming  in  esse,  and 
answering  the  description  at  the  period  of  distribution,  should  take. 
The  same  rule  must,  he  thought,  be  applied  to  persons  excluded. 
There  could  not  be  one  time  for  ascertaining  the  class  of  those  who  are 
to  take,  and  another  to  ascertain  the  character  which  excludes. 

But  it  is  to  be  observed,  that  though  in  gifts  to  children,  the  time  of 
Obsen'ations  distribution  is  the  period  of  ascertaining  the  number  of  ob- 
upon  Mat-  jects  to  be  admitted,  yet  it  is  not  necessary  to  wait  until 
ews  V.  au .  ^j^.^  period  in  order  to  see  whether  children  living  at  the 
death  of  the  testator,  or  at  any  other  period  to  which  the  vesting  is 
expressly  postponed,  be  objects  or  not ;  and  it  would  seem,  therefore, 
upon  the  principle  of  his  Honor's  own  reasoning,  to  be  equalh'  unneces- 
sary to  wait  until  the  period  of  distribution,  in  order  to  know  whether 
an  elder  son,  in  existence  at  the  time  of  the  vesting,  would  be  excluded; 
„.j    j^  In  the  case  of  a  gift  to  A.  for  life,  and  after  his  death  to  the 

3'oiingerchil-  children  of  B.,  to  vest  at  twenty-one,  it  may  be  affirmed  of 
every  child  who  has  attained  twenty-one  in  the  lifetime  of 
B.,  that  he  is  a;n  object  (/)  ;  and,  by  paritj'  of  reasoniiig,  it  would  seeni 
to  follow  that  if  any  child  who  would,  but  for  the  clause  of  exclusion, 
have  been  an  object,  comes  in  esse,  the  exception  is  ascertained  to 
apply  to  him  (m) . 

tl)  Ante,  160. 

(m)  But  if  the  ymngest  were  excepted,  it  would  obviously  be  necessary  to  wait  until  the 
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It  is  singular,  that  though  the  M.  R.  took  some  pains  to  show  that 
the  legacy  did  not  vest  until  one  at  least  of  the  younger  chil-  whether  pe- 
dren  attained  twenty-one,  and  he  used  the  fact  as  an  answer  riod  of  vest- 
to  the  argument  for  applj-ing  the  description  to  the  death  of  time  to  ascer- 
the  testator,  yet  he  never  once  addresses  himself  to  the  **""  '"J^",  '^ 

'    •'  .    ,      »  excluded  as 

inquny,  whether  the  period  of  vesting  was  not  that  to  which  an  elder 

the  term  ' '  eldest  son  "  was  to  be  referred.  It  is  submitted,  "^'^''''" 
upon  the  general  principles  which  govern  these  cases,  and  which  were 
applied  by  Lord  Eldon  to  a  bequest  to  younger  children,  in 
*  Lady  Lincoln  v.  Pelham,  that  this  was  the  period  of  ascertain-  *211 
ing  the  individual  upon  whom  the  character  of  eldest  son  had 
devolved,  whether  he  was  marked  out  as  the  sole  object  of  the  gift,  or 
for  the  purpose  of  being  excluded  from  it.  If  the  gift  had  been  to  A. 
for  life,  and  after  her  decease  to  an  "  eldest  son"  of  A.,  to  be  vested 
and  transferable  when  the  younger  children  or  child  of  A.  should  attain 
twenty-one,  it  could  not  have  been  doubted  for  a  moment  that  the  per- 
son who  was  eldest  son  at  the  period  of  vesting,  whether  in  the  lifetime 
of  A.  or  not,  was  absolutelj'  entitled ;  and  yet  this  is  precisely  Mat- 
thews V.  Paul,  substituting  a  gift  for  the  exception.  Another  remark 
occurs  on  this  judgment :  that  though  at  the  outset  his  Honor  treats  the 
case  as  one  in  whicii  the  provision  proceeded  from  a  stranger  (being  by 
a  grandmother  in  the  lifetime  "of  a  parent,  without  any  indication  of  an 
intention  to  stand  in  loco  parentis),  yet  he  afterwards  cites,  in  support 
of  his  decision,  Chadwick  v.  Doleman  and  other  cases  of  provisions  by 
parents. 

And  here  it  maj'  be  remarked,  that  where  there  is  a  gift  to  the  elder 
son  in  terms  which  would  carry  it  to  the  eldest  for  the  time  Effect  of  gift 
being,  and  there  is  another  gift  in  the  same  will  to  younger  sp^'^for'^'the'^ 
children  generallj",  the  latter  will  receive  a  similar  construe-  time  being. 
tion,  to  prevent  the  same  individual  taking  under  each  character  (n). 
Such  seems  at  least  to  be  the  effect  of  Bowles  v.  Bowles,  though  in  the 
judgment  of  Lord  Eldon  no  general  position  of  this  nature  is  distinctly 
advanced. 

Indeed  Lord  Gifford  [even  in  a  case  which  was  within  the  rule  re- 
garding parental  provisions  (o)},  was  of  opinion  that  a  declaration  that 
the  children  attaining  twenty-one,  &c.  in  the  lifetime  of  the  parent 
should  take  vested  interests^  was  sufHcient  to  entitle  a  child  who  was  a 
younger  child  at  this  period  but  subsequentlj'  became  the  eldest.  This 
conclusion,  it  is  conceived,  goes  far  to  support  the  doctrine  which  has 
been  here  contended  for  in  opposition  to  Matthews  v.  Paul ;  for  as  the 
doubt  is  not  as  to  the  period  of  vesting,  but  whether  such  period  is  the 
time  of  ascertaining  the  object  to  be  excluded,  the  declaration  in  ques- 

period  of  distribution,  in  order  to  know  who  would  be  the  youngest,  the  exception  embracing 
the  last-born  object  of  the  class. 

(n)  Bowles  v.  Bowles,  10  Ves.  177.  See  Sansbury  v.  Kead,  12  Yes.  175,  where  younger 
children  were  held  to  be  erttitled  on  a  very  obscure  will. 

(o)  Windham  v.  Graham,  1  Russ.  331,  ante,  p.  2U6. 
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tion  seems  not  to  be  very  material.  Besides,  whatever  is  its  effect,  the 
declaration  as  to  vesting  in  Matthews  v.  Paul  seems  to  be  equivalent  in 
principle.  The  result  of  Lord  Gifford's  determination  is,  that  in 
*212  the  ease  of  gifts  to  *  younger  children,  not  involving  the  peculiar 
doctrine  applicable  to  parental  provisions,  the  time  of  vesting  is 
the  period  of  ascertaining  who  are  to  take  under  the  description  of 
3'ounger  children,  and  who  is  to  be  excluded  as  an  elder  child. 

That  this  is  the  rule  in  regard  to  devises  of  real  estate  apjDears  by 
Exception  o£  Adams  v.  Bush  ( p) ,  where  a  testator  devised  freehold  estate 

child  referred  *°  ^'®  ""'^^^  ^-  ^"^'  ^'^^'  remainder  to  the  wife  of  A.  for  life, 
to  time  of  remainder  to ,  all  and  every  the  child  and  children  of  A. , 
devise  ofreal  o'^^''  than  and  except  an  eldest  or  only  son,  and  their  heirs, 
estate;  and  if  there  should  be  no  such  child  other  than  an  elder  or 

only  son,  or  being  such,  all  should  die  under  twenty-one,  then  over.  At 
the  death  of  the  testator  A.  had  two  sons,  B.  and  C.  ;  B.  died  in  A.'s 
lifetime,  and  it  was  contended  that  according  to  tlie  cases  respecting 
gifts  to  younger  chiVdren,  especially  Matthews  v.  Paul,  C.  was  not  en- 
titled, as  he  did  not  answer  the  description  of  younger  child  when  the 
remainder  vested  in  possession  ;  but  on  a  case  from  Chancer}'  the  court 
certified  that  [C.  took,  on  his  father's  death,  an  estate  in  fee-simjole  in 
possession  defeasible  on  his  dj'ing  under  the  age  of  twenty-one. 

The  same  principle  was  apphed  to  the  construction  of  a  settlement  of 
—  in  a  settle-  personalty,  in  Re  Theed's  Settlement  (5') ,  where  the  trusts 
ment  of  of  a  Sum  of  money  were  for  H.  for  life,  and  if  (as  happened) 

personalty,  j^^  ghould  have  no  child,  then  for  M.  for  her  life,  and  after 
her  death  to  pay  it  to  all  the  children  of  M.  except  her  eldest  or  only  son, 
in  equal  shares,  at  twenty-one.  The  eldest-born  son  died,  and  the 
second  attained  twenty-one,  both  in  the  lifetime  of  H.  (who  survived 
M.),  and  it  was  argued  that  the  second  son,  being  eldest  at  the  period 
of  distribution  (H.'s  deatli),  was  excluded  by  the  exception;  but  it 
was  held  by  Sir  W.  P.  Wood  that  the  interest  which  vested  in 
him  at  twenty-one  was  not  divested  by  his  afterwards  becoming 
eldest  son. 

These  cases,  and  others  to  the  like  effect  (?•)],  relieve  the  point  of 
construction  which  has  been  the  subject  of  discussion  in  the  preceding 
remarks  from  much  of  the  uncertainty  which  previously  existed,  [and 
decide  that  in  cases  not  within  the  peculiar  rule  regarding  parental  pro- 
visions the  time  of  vesting  is  the  time  for  ascertaining  the  class  entitled 
under  devises  and  bequests  to  younger  children.  They  do  not  indeed 
cover  the  precise  point  which  appears  to  have  arisen  in  Hall  v.  Hewer 
'  and  Ellison  v.  Airey,  viz.  that-of  a  transmissible  contingent  in- 
*213  terest;  but  *  the  doubts  expressed  above,  concerning  tlie  sound- 
ness of  those  authorities,  are  strongly  confirmed  by  the  decision 

(/))  8  Scott,  405,  6  Bine;.  N.  C.  IM.  [(j)  3  K.  &  J.  375. 

(r)  Adams  v.  Adams,  25  Beav.  652;  Sandeman  ».  Mackenzie,  1  J.  &  H.  613. 
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in  Brj-an  v.  Collins  («),  where  a  testatrix  bequeathed  a  legacy  —in  a  be- 
in  trust  for  the  eldest  daughter  of  M.  D.,  to  be  paid  when  ^raiSnUssibie 
she  attained  her  majoritj',  and  if  there  should  be  no  such  euntingent 
daughter,  then  to  the  eldest  daughter  of  G.  B.,  payable  in  '^  ' 

like  manner:  G.  B.  had  a  daughter  A.,  who  was  born  soon  after  the 
death  of  the  testatrix,  but  died  in  1827,  and  another  daughter  B.,  who 
was  still  living  ;  and  M.  D.  having  died  unmarried  in  1851,  the  second 
daughter  claimed  to  be  the  eldest  within  the  meaning  of  the  will,  but  Sir 
J.  Romilly,  il.  R.,  decided  that  the  legacj'  vested  in  A.  at  her  birth, 
liable  only  to  be  divested  on  the  birth  of  a  daughter  to  M.  D. 

The  context,  however,  maj-  show  an  intention  that  the  class  to  be 
included,  or  the  individual  to  be  excluded,  shall  be  deter-  _„gt 
mined  at  the  time  of  distribution,  and  not  at  the  time  of  where  con- 

t6xt  sllOWS 

vesting.     Thus,  where  the  gift  was  to  A.  for  life,  with  re-  contrary 
mainder  to  the  two  eldest  children  of  B.,  C.  and  D.  respec-  intention, 
tivelj-,  the  two  eldest  living  at  the  death  of  A.  were,  held  to  be  entitled 
b}'  reason  of  a  gift  over  in  case  there  should  be  only  one  child  then 
living  (0 . 

As  in  a  gift  to  j'ounger  children,  or  in  an  exception  of  the  eldest  son, 
so  also  in  a  gift  to  the  eldest  or  to  the  first  or  second  son  of  ,,.,,  .  , ,  , 
A.,  the  reference  is  prima  facie  to  the  order  of  birth  {u).  But  first,  orsecond 
of  course  this  construction  is  excluded  if  at  the  date  of  the  ^°"" 
will  the  first  (or  second)  born  son  is  to  the  testator's  knowledge  dead  (v), 
or  if  he  speaks  of  a  son  who  is  not  first-born  "  becoming  eldest"  (x),  or 
of  the  eldest  at  a  given  period  (y) ,  or  for  the  time  being  (z) . 

If  at  the  date  of  the  will  a  son  is  living  who  answers  the  description 
he  takes  as  persona  designata  (a)  ;  so  that  if  he  dies  before 
the  testator  the  gift  lapses  (b)  ;  unless  it  is  within  the  protec-  \\^']nl,  at  date 
tion  given  by  stat.  1  Vict.  c.  26,  ss.  32,  33(c)  ;  or  of  will  takes 

unless  *  the  testator  has,  in  the  event,  disposed  of      214  'designata. 
the  subject  otherwise,  as  in  Thompson  v.  Thompson  (c), 
where  a  testator  gave  a  share  in  his  property  to  the  eldest  son  of  his 
sister  A.,  and  another  share  to  the  eldest  son  of  his  sister  B.,  and  it 
appeared  that  each  sister  had  living  at  the  date  of  the  will  an  eldest  son, 
and  other  children,  but  that  the  eldest  son  of  A.  died  before  the  date  of 

(s)  16  Beav.  14.     See  also  Ladv  Lincoln  v.  Pelham,  supra,  p.  205. 

(()  Madden  v.  Ikin,  2  Dr.  &  Sm.  207.  See  also  Stevens  v.  Pyle,  -30  Beav.  284;  Harvev  V. 
Towell,  7  Hare,  231,  better  rep.  12  Jiir.  242 ;  Livesey  v.  Livesey,  13  Sim.  33,  2  H.  L.  Ca.  419 ; 
and  see  Cooper  ».  Macdonald,  L.  R.  16  Eq.  272. 

(m)  2  Vern.  660;  12  Ch.  D.  170;  2  Dr.  &  Sm.  275. 

(»)  King  V.  Bennett,  4  M.  &  Wei.  36. 

{x)  Bathtirst  v.  Errington,  2  App.  Ca.  698,  709  (shifting  clause). 

(y)  Livesey  d.  Livesey,  13  Sim.  33,  2  H.  L.  Ca.  419. 

(z)   Bowles  V.  Bowles,  10  Ves.  177. 

((()  Meredith  t'.  Treffrv,  12  Ch.  D.  170;  Saupders  v.  Richardson,  18  Jur.  714  (settlement). 

(b)  Per  Hall,  V.-C,  IVteredith-p.Treffry,  supra. 

(c)  lb.  But  as  to  implying  an  estate  tail  from  the  gift  over  "in  default  of  issue  male" 
(as  was  there  suggested),  vide  post,  Ch.  XLI.  s.  4. 

(c)  1  Coll.  388.    See  Perkins  v.  Micklethwaite,  ante,  Vol.  I.  p.  200;  cf.  ib.  p.  323. 
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a  codicil  whereby  the  testator  (who  knew  of  A.'s  death)  bequeathed  a 
legacy  to  all  the  children  then  living  of  A.  and  B.,  except  the  two  pro- 
vided for  in  the  will.  Sir  J.  K.  Bruce,  V.-C,  without  saying  what  he 
might  have  thought  right,  had  the  codicil  not  existed,  held  tliat  the 
eldest  son  of  A.  who  survived  the  testator  became  entitled  under  the 
bequest. 

If  the  gift  be  to  the  "  iirst,"  or  the  "  second,"  son,  and  there  is  no 
Devise  to  s°"  '^^^  answers  the  description  living  at  the  date  of  the 
"second  son"  will,  or  at  the  time  of  the  testator's  death,  the  first  who  after- 
date of  will  or  wards  comes  in  esse  and  answers  the  description  is  entitled. 
d*''t'h"l'''ldto  '^^"^^1  ^'i  Trafford  v.  Ashton(rf),  where  a  testator,  about  the 
mean 'second-  time  of  his  daughter's  marriage,  devised  his  estate  in  trust 
born.  ^Qj,  jjgj,  ^Qj,  jj£g^  remainder  to  the  second  son  of  her  body  in 

tail  male,  and  so  to  everj'  younger  son  ;  and  added,  that  he  did  not 
devise  the  estate  to  the  eldest  son,  because  he  expected  his  daughter 
would  rnarry  so  prudently  that  the  eldest  son  would  be  provided  for ; 
Lord  Cowper  said  the  second  son  was  the  second  in  order  of  birth,  and 
held  such  son  to  be  entitled,  though  not  born  until  after  the  death  of 
the  first. 

But  a  son  who  comes  into  existence  after  the  date  of  the  will,  and 

dies  before  the  testator,  is  not  reckoned.     Thus,  in  Lomax 

comes  in  esse   v.  Holmden  (e)  a  testator  devised  land  to  the  first  son  of  C. 

after  the  will    jjj  ^^^i    remainder  to  his  second  and  other  sons  (without 

and  dies  be-  ,  ^ 

fore  the  tes-    words  of  limitation) ,  and  in  default  of  such  issue,  over.     At 

reckoned.  *'^®  ^^^  ^'^  ^^^  ^^'^  ^'  ^^^  "°  ^^^i  ^"*  afterwards  had  one 
who  died  before  the  testator,  and  then  another,  A.,  who  was 
the  eldest  son  living  at  the  testator's  death.  Lor(J  Hardwicke  decided 
that  A.  took  the  estate  ;  because  "  the  making  and  the  death  only,  not 
the  intermediate  time,  were  to  be  regarded  in  construing  wills,"  and  the 
idea  that  the  testator  meant  a  first  son  in  being  at  the  date  of  his  will 
was  excluded  by  the  fact  that  there  was  then  no  son  of  C. 

So,  in  King  v.  Bennett  (/),  where,  after  successive  life-estates 
*215  *  to  A.  and  her  husband  B.,  the  testator  devised  lands  to  their 
second  son  in  fee,  and  it  appeared  that  of  three  sons  which  A. 
and  B.  had  had,  the  third  alone  survived  at  the  date  of  the  will ;  that 
they  afterwards  had  a  fourth  son,  who  died  in  the  testator's  lifetime ; 
and  subsequently  a  fifth,  who  survived  him  ;  it  was  held,  upon  the  prin- 
ciple of  the  last  case,  that  the  fifth  son,  being  second  at  the  date  of  the 
testator's  death,  took  under  the  devise.  It  was  thought  clear  that  the 
testator  did  not  mean  the  second  in  order  of  birth,  because  at  the  date  of 
the  will  that  son  had  died.] 

Ill  West  V.  Primate  of  Ireland  (ff),  Sir  Septimus  R.  desired  that 

(d)  2  Vern.  660.  See  also  Alexander  v.  Alexander,  16  C.  B.  59;  Bennett  v.  Bennett,  2 
Dr  &  Sin.  266;  Driver  v.  Frank,  3  M.  &  Sel.  25,  8  Taunt.  468. 

(e)  1  Ves.  290.  (/)  i  M.  &  Wei.  36.] 
(ff)  2  Cox,  258,  3  B.  C.  C.  Ii8. 
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his   executor  would,  at  his  (the  executor's)  decease,  bequeath  1,000 
guineas  to  Lord  C.  "  for  the  use  of  his  seventh,  or  youngest  Bequest  to 
child  in  case  he  should  not  have  a  seventh  child  living."     At  yo^unffest  °^ 
the  date  of  the  will  Lord  C.  had  six  children  living;  [and  child;" 

spvpn  til  stLi*" 

had  had  a  seventh  who  had  died,  but  it  did  not  appear  that  riving,  but 
the  testator  knew  of  this  0  at  the  death  of  the  executor,  he  eighth  born, 
had  ten.     The  executor  bequeathed  the  money  in  the  words  titie.d. 
of  the  original  will,  and  Lord  Thurlow  held  that  the   [seventh  child 
living  at  the  executor's  death,  being  in  fact  the  eighth  born,  could  not 
take  by  the  description  of  seventh  child,  and  decreed  in  favor  of  the 
j'oungest  child  then  living  (A)-J 

The  present  chapter  will  be  concluded  with  the  case  of  Langston  v. 
Langston  {k),  which  is  remarkable  for  the  great  difference  of  opinion 
that  existed  in  regard  to  the  true  construction  of  the  will.     The  ques- 
tion was,  whether  the  first  son  of  the  testator's  son  A.  was  excluded 
under  a  clause  which  directed  trustees  to  convey  to  him  (A.)  for  life, 
with  remainder  to  trustees  to  preserve,  with  remainder  to  pg^igg  („ 
the  second,  third,  fourth,  fifth,  and  all  and  every  other  son  and  lirst  son  sup- 
sons  of  A.  successively,  as  they  should  be  in  seniority  of  age  Unpijcitioa 
and  priority  of  birth,  in  tail  male,  with  remainder  to  the  tes-  from  "'^,, 
tator's  second  and  other  sons  successively  in  tail  male,  with 
numerous  remainders  over.     The  eldest  son  of  A.  claimed  an  estate 
tail  male  expectant  on  the  decease  of  A.     The  Court  of  K.  B.,  on  a 
case  from  Chancer}'^,  certified  that  he  took  no  estate.     Sir  J.  Leach, 
M.  R.  (being,  as  it  should  seem,  dissatisfied  with  this  opinion),  sent  a 
case  to  the  judges  of  C.   P.,  who  certified  that  the  first  son  of  A. 
took  an  estate  tail  male,  and  the  M.  E.  decreed  accordinglj-,  at 
*  the  same  time  recommending  that  the  case  should  be  carried  to    *216 
the  House  of  Lords,  which  was  done ;   and  that  House,  after 
much  consideration,  aflBrmed  the   decree   of  the   court  below.     Lord 
Brougham  founded  his  conclusion,  that  the  eldest  son  took  an  estate 
tail  male  [immediately  after  the  death  of  A.(Z)  partly]  upon  the  general 
context  of  the  will,  in  which  various  terms  of  years  and  limitations  were 
made  dependent  on  the  existence  or  non-existence  of  an  eldest  son,  in 
a  manner  which  rendered  them  in  the  highest  degree  absurd  if  the 
eldest  son  took  no  estate,  and  he  even  considered  that  the  language  of 
the  particular  devise   itself  .bore  out  the  construction,   as  the  words 
"other"  sons  extended  to  the  whole  range,  including  the  eldest  (/»). 
"  But  it  is  said,"  he  observed,  "  that  '  other'  always  means  '  younger,' 
'  posterior,'  and  I  leaned  at  first  towards  this  view  of  the  subject ;  it  is 

(A)  But  did  not  the  language  of  the  bequest  import  that  the  youngest  was  only  to  become 
entitled  in  case  there  was  no  seventh  child  at  the  time  of  ascertaining  the  object  ? 

i,k)  8  Bligh,  N.  S.  16,  2  CI.  &  Fin.  194. 

[(<)  If  he  took  at  all  the  context  showed  he  took  in  priority.  In  Eastwood  ».  Locfcwood, 
L.  K.  3  Eq.  495,  it  was  said  that  without  an  explanatory  context  it  was  doubtful  whether 
"next  survivor  according  to  seniority"  (among  brothers)  meant  next  elder  or  next  younger. 

(m)  See  ante,  Ch.  XVI.  s.  1.] 
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a  very  plausible  argument,  and  in  ordinary  cases  it  is  true  in  point  of 
fact.  If  yoa  were  to  say  (in  tiie  usual  way)  first,  second,  third,  fourth, 
and  other  sons,  '  other'  must  mean  the  sons  after  the  fourth.  But  why 
does  it  mean  those  after  the  fourth?  Only  because  you  had  before 
enumerated  all  that  come  before  the  fourth,  for  you  had  said  first. 
Devise  to  second,  third,  and  fourth.  But  suppose  you  had  happened 
second  and      to  omit  the  first,  and  instead  of  savins  first,  second,  third, 

otnBr  sons  -      c^  j  >  > 

includes  the  fourth,  and  other  sons,  you  had  said  second,  third,  fourth, 
first,  semUe.  g^jj^  other  SOUS,  leaving  out  tlie  first,  then  it  is  perfectly  clear 
that '  other '  no  longer  is  of  necessity  confined  to  the  fifth,  sixth,  and 
seventh ;  but  rather,  ex  vi  termini,  includes  the  first,  because  the  first  is 
literally  the  one  who  answers  the  description  of  something  other  than 
the  second,  third,  and  fourth.  The  word  'other'  would  then  just  as 
grammaticallj',  as  strictly,  and  as  correctly,  describe  the  first  as  the 
fifth,  sixth,  or  seventh  son,  because  the  eldest  son  is  a  son  other  than 
the  second,  other  than  the  third,  other  than  the  fourth.  The  only  reason 
why  '  other '  in  aU  ordinary  cases,  and  in  the  common  strain  of  con- 
veyancing, means  a  j^ounger  son,  is,  that  no  one  ever  thinks  of  leaving 
out  the  elder.  If  it  were  the  custom  to  leave  out  the  elder  and  to  begin 
with  the  second,  then  '  other'  would  of  course  always  suggest  to  one's 
mind  the  idea  of  the  unnamed  elder  son,  as  well  as  the  unnamed  younger 
sons." 
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*  CHAPTER  XXXI.  *217 

DEVISES   AND   BEQUESTS   TO    ILLEGITIMATE   CHILDREN. 

I.   Children  in  existence  when  the  Will  is  made,  capable  of  talcing.     What  is  a  svfficient 
Description  of  them. 
II.    Gips  to  Children  en  ventre. 

III.  Gijls  to  Children  not  in  esse. 

IV.  General  Conclusions  from  the  Cases. 

I.  Illegitimate  children,  bom  at  the  time  of  the  making  of  the  will, 
maj-  be  objects  of  a  devise  or  bequest,  by  any  description  Existing  ille- 
which  will  identify  them  (a) .  Hence,  in  the  case  of  a  gift  to  £"eapable" 
the  natural  children  of  a  man  or  of  a  woman,  or  of  one  by  of  taldng. 
the  other,  it  is  simply  necessary  to  prove  that  the  objects  in  question 
had,  at  the  date  of  the  will,  acquired  the  reputation  of  being  such  chil- 
dren. It  is  not  the  fact  (for  that  the  law  will  not  inquire  into),  hit  the 
reputation  of  the  fact,  which  entitles  them.  The  only  point,  therefore, 
which  can  now  be  raised  in  relation  to  such  gifts  is,  whether,  according 
to  the  true  construction  of  the  will,  it  is  clear  that  illegitimate  children 
were  the  intended  objects  of  the  testator's  bounty. 

For,  let  it  be  remembered  that,  though  illegitimate  children  in  esse 
maj'  take  under  any  disposition  by  deed  or  will  adequately  (jift_,  („  ^hil- 
describing  them,  yet  it  has  long  been  an  established  rule,  Aren,  prima 

facie  mean 

that  a  gift  to  children,  sons,  daughters  or  issue,  imports,  "legirimate 
prima  facie,  legitimate  children  or  issue,  excluding  those  who  children. 
are  illegitimate,  agreeably  to  the  rule,  "  Qui  ex  damnato  coitu  nascun- 
tnr,  inter  liberos  non  computentur"  (5).-'    Nor  will  expressions  or  a 
mode  of  disposition  affording  mere  conjecture  of  intention  be  a  ground 
for  their  admission.^ 

(a)  Metham  v.  Duke  of  Devon,  1  P.  W.  529. 

(b)  Hart  v  Durand,  3  Anst.  684,  post.  p.  22-3.  See  also  Cartwright  v.  Vawdrv,  5  Ves.  530 ; 
Harris  v.  Stewart,  eit.  1  V.  &  B.  434;  [Re  Ayles'  Trusts,  1  CK.  D.  282;  Ellis  v.  Houstoun, 
10  Ch.  D.  236.  In  construing  the  will  of  a  domiciled  Englishman  the  question  of  legitimacy 
is  to  be  determined  bj'  English  law,  Boys  v.  Bedale,  1  H.  &  M.  798;  Ee  Wilson's  Trusts, 
L.  R.  1  Eq.  247,  3  H.  L.  55  (nom.  Shaw  v.  Gould).  Otherwise  as  to  the  will  of  a  domiciled 
foreigner.  Barlow  v.  Orde,  L.  R.  3  P.  C.  164.  See  also  Storj',  Confl.  §  484.  A  surrender  of 
copyholds  to  the  use  of  a  will  was  never  .supplied  in  equitv  in  favor  of  illegitimate  children. 
Fursaker  ».  Robinson,  Pre.  Cha.  475 ;  Tudor  v.  Anson,  2  Ves.  582.] 

1  Gardner  v.  He3'er,  2  Paige,  11 ;  Kent  v.  to  her  children ;  and  devised  another  part  of 
Barker,  2  Gray,  535;  Heater  v.  Van  Auken,  his  estate  to  a  sister.  The  testator  and  the 
14  N.  J.  Eq.  159;  Holt  v.  Sindrey,' L.  R.  sisterwere  illegitimate  children  of  the  mother, 
7  Eq.  170.  who,  at  her  death,  left  two  other  legitimate 

2  The  testator  devised  a  part  of  his  estate  children  surviving  her.  It  was  decided  that, 
to  his  "mother"  for  life,  and,  at  her  death,  describing  the  mother  and  her  illegitimate 
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This  is  well  illustrated  hj  Cartwright  v.  Vawdry  (c),  where  A.  having 
„  ,     four  children,  three  legitimate  and  one  illegitimate  (the  latter 


ed  to  illegiti 
mate  chil- 
dren upoQ 
mere  conjee 
ture. 


being  an  ante-nuptial  child  of  himself  and  his  wife) , 
*218     *  bequeathed  to  all  and  every  such  child  or  children,  as 

he  might  happen  to  leave  at  his  death,  for  mainte- 
nance until  twentj'-one  or  marriage,  and  then  in  trust  to  pay 
sxich  child  or  children  one  fourth  part  of  the  income  of  his  estates  ;  but  in 
case  there  should  be  onlj*  one  such  child  who  should  attain  that  age  or 
marriage  as  aforesaid,  then  to  paj-  the  whole  income  to  such  only  child, 
if  the  others  should  have  died  without  issue  :  and  there  was  a  limitation 
to  survivors  in  case  of  the  death  of  any  of  the  children  under  age,  un- 
married and  without  issue.  It  was  contended  that  the  distribution  into 
fourths  plainly  indicated,  that  the  illegitimate  daughter  was  in  the  tes- 
tator's contemplation,  there  being  four  children  including  her  when  the 
will  was  made,  and  that  all  the  expressions  applied  to  females,  showing 
that  he  meant  existing  daughters,  not  future  issue,  which  might  be 
male  or  female.  But  Lord  Loughborough  decided  against  the  illegiti- 
mate daughter.  He  said  it  was  impossible  that  an  illegitimate  child 
could  take  equally  with  lawful  children  in  a  devise  to  children.  This 
decision  has  been  commended  bj'  Lord  Eldon,  who,  in  a  subsequent 
case,  addressing  himself  to  the  argument  urged  on  behalf  of  the  illegiti- 

(c)  5  V^s.  530. 


daughter  by  the  terms  "mother"  and 
"sister,"  did  not  sufficiently  manifest  the  in- 
tention of  the  testator  to  include  the  latter  in 
the  devise  to  the  children  of  the  former;  and 
that  the  legitimate  children  alone  were  en- 
titled to  take.-  Shearman  u.  Angel,  Bail.  Eq. 
351.  But  natural  children  may  take  under 
this  description  of  children,  if  the  will  itself 
manifests  an  intent  to  include^  them  in  the 
term,  either  by  express  designation  or  by 
necessary  implication.  Wilkinson  v,  Adam, 
1  Ves.  &"B.  422,  462 ;  S.  C.  12  Price,  470.  The 
proof  of  the  intent  to  include  natural  children 
in  the  term  "children,"  must,  generally 
speaking,  come  from  the  will  only;  extrinsic 
evidence  being  inadmissible  to  raise  a  con- 
struction by  circumstances,  except  for  the 
Eurpose  of  showing  that  illegitimate  children 
ave,  at  the  date  of  the  instrument,  acquired 
the  reputation  of  the  children  of  the  testator 
or  the  person  named  in  the  instrument. 
Wilkinson  v.  Adam,  1  Ves.  &  B.  422 :  Swaine 
V.  Kennerley,  ib.  469 ;  Gardner  v.  Heyer,  2 
Paige,  11;  Collins  v.  Hoxie,  9  Paige,  88; 
Shearman  ».  Angel,  Bail.  Eq.  351 ;  or,  to  show 
that  there.were  none  but  illegitimate  children 
either  when  the  will  was  made  or  when  the 
testator  died.  See  Gardner  f.  Heyer,  2  Paige, 
11.  Qucere,  if  there  were  legitimate  chiklren 
when  the  will  was  executed,  who  had  de- 
ceased without  issue  at  the  time  of  the  testa- 
tor's death,  whether  an  illegitimate  child 
would  "takeV  It  seems  not,  unless  he  had 
been  recognized  by  the  father  as  his  cliild ; 
though  the  fact  that  the  will  was  not  changed 


might,  under  some  circumstances,  tend  the 
other  way.  Again,  though  there  were  none 
but  illegitimate  children  at  the  date  of  the 
will,  if  lawful  issue  were  subsequently  born, 
•  they  would  be  entitled  to  take  under  the 
designation  of  "children,"  unexplained.  And 
if  the  testator  can  fairly  be  supposed  to  refer 
to  the  future  birth  of  lawful  issue,  an  ille- 
gitimate child  in  being  when  the  will  was 
made  will  be  excluded,  though  no  other  child 
should  afterwards  be  born.  Ourrant  v.  Friend, 
5  De  G.  &  S.  343.  See  further  Harris  v. 
Llovd,  Turn.  &  E.  310;  Mortimer  v.  West, 
3  liuss.  370;  Cooley  v.  Dewey,  4  Pick.  93; 
Brewer  r.  Blaugher,  14  Peters,  178;  Hughes 
V.  Knowlton,  37" Conn.  429;  Heath  v.  AVhite, 

5  Conn.  228;  Fergusons).  Mason,  2  Sneed, 
618;  Doggett  v.  Moseley,  7  Jones,  587  ;  Owen 
V.  Bryant,  2  De  G.  M.  &  G.  697;  Savage  v. 
Robertson,  L.  R.  7  Eq.  176 ;  Godfrey  v.  Davies, 

6  Ves.  48.  An  illegitimate  child,  en  ventre  sa 
mere,  may  take  by  particular  description. 
Dawson  v.  Dawson,  JIadd.  &  G.  292;  Evans 
V.  Massey,  8  Price,  22 ;  Gordon  v.  Gordon,  1 
Meriv.  141 ;  Crook  ».  Hill,  L.  R.  3  Ch.  D.  773 ; 
S.  C,  L.  R.  6  H.  L.  265:  Occleston  v.  FuU- 
alove,  L.  R.  9  Ch.  147;  Holt  v.  Sindrey,  L.  R. 

7  Eq.  170.  But  not  an  illegitimate  child  "  to 
be  begotten."  Holt  v.  Sindrey,  supra.  On 
the  other  hand  the  fact  that  a  "donee,  as  e.</. 
the  brother  of  the  testator,  is  illegitimate,  and 
that  the  testator  was  ignorant  thereof,  will  not 
invalidate  the  gift.  Dane  v.  Walker,  109 
Mass.  178. 
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mate  daughter  ((i)  observed,  "That  the  direction  to  ajoplj"-  LordEidon'a 
the  income  in  fourths  only  afforded  eoniecture  :  as  if  between  "I'sf^ryations 

•;  ■'  '  upon  Cart- 

tlie  time  of  his  will  and  his  death  one  or  two  of  these  children  wright  o. 
had  died,  the  division  into  fourths  would  have  been  just  as   *^''^*'''''y- 
inapplicable  as  it  was  in  the  case  that  happened.     The  question,  there- 
fore, onlj'  comes  to  this,  whether  the  single  circumstance  of  his  directing 
the  maintenance  in  fourths  'compelled  the  court  to  hold,  by  necessarj' 
implication,  that  the  illegitimate  child  was  to  take  by  implication  with  the 
others,  as  much  as  if  she  had  been  in  the  plainest  and  clearest  terms  per- 
sona designata  ;  and  my  opinion  is  that  this  circumstance  is  by  no  means  svM- 
cient.    The  will  would  have  operated  in  favor  of  all  his  children,  however 
numerous  thej'  might  have  been,  and  in  favor  of  subsequent  legitimate 
children,  even  jf  every  legitimate  child  he  had  before  had  died.     It  was 
therefore  impossible  to  say  he  necessarily  means  the  illegitimate  child ;  as  it 
is  not  possible  to  say  he  meant  those  legitimate  children.     That  will  would 
have  provided  for  children  living  at  the  time  of  his  death,  though  not  at 
the  date  of  his  will..    It  could  not  be  taken  to  describe  two  classes  of 
children,  both  legitimate  and  illegitimate.    Without  extrinsic  evi- 
dence, it  was  impossible  to  raise  the  question.     The  will  *  itself    *219 
furnished  no  question  whether  legitimate  or  illegitimate  children 
were  intended ;  the  question  upon  which  the  court  was  to  decide  was 
furnished  bj'  matter  arising  out  of,  not  in,  the  will." 

These  observations  afford  a  more  satisfactory  explanation  of  the 
grounds  of  Lord  Loughborough's  decision,  than  is  to  be  found  in  his 
own  judgment.  It  will  be  useful  to  keep  in  view  the  circumstances  of 
the  case,  and  Lord  Eldon's  comment  upon  them,  when  we  proceed  to 
examine  some  later  adjudications  noticed  in  the  sequel. 

And  it  is  clear  that  the  fact  of  there  being  no  other  than         .  . 
illegitimate  children  when  the  will  takes  effect,  or  at  any  other  chilrlren  not 
period,  so  that  the  gift,  if  confined  to  legitimate  children,  1^' '"  "?'"''=l^' 
has  eventually  failed  for  want  of  objects,  does  not  warrant  of  other  ob- 
the  application  of  the  word  "  children  "  to  the  former  objects.  •''^*^'^' 

Thus,  in  Godfrey  v.  Davis  («),  where  a  testator,  after  giving  certain 
annuities,  desired  that  the  first  annuitj'  that  dropped  in  might  devolve 
upon  the  "  eldest  child  male  or  female  for  life  of  W."  At  the  time  the 
will  was  made  W.  had  several  illegitimate  children,  who  were  known  to 
the  testator,  but  no  others ;  and  he  had  no  legitimate  child  then,  or 
when  the  first  annuitant  died  (/).  Sir  -E.  P.  Arden,  M.  R.,  held' that 
there  was  not  sufficient  to  entitle  any  of  the  illegitimate  children  ;  for, 
whatever  the  real  intention  of  the  testator  might  be,  and  though  it 
could  hardlj'  be  supposed  he  had  not  some  children  then  existing  in  his 
contemplation,  yet  as  the  words  were  "  the  eldest  child,"' such  persons  only 
could  be  intended  as  could  entitle  themselves  as  children  by  the  strict  rule  of 

(d)  See  judgment  in  Wilkinson  v.  Adam,  1  V.  &  B.  464,  whicli  is  replete  with  learning 
on  this  subiect. 

(e)  6  Ves.  43.  (/)  As  to  question  arising  out  of  this,  ante,  171. 
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law ;  and  no  illegitimate  child  could  claim  under  such  a  description, 
unless  particularly  pointed  out  by  the  testator,  and  manifestly  and  in- 
controvertibl3-  intended  though  in  point  of  law  not  standing  in  that 
character."^ 

So,  in  Kenebel  v..  Scrafton  (jr),  where  a  testator  being  unman-ied  di- 
rected that,  in  case  he  should  have  any  child  or  children  by  M.  (a  woman 
with  whom  he  cohabited) ,  a  sum  of  money  should  be  raised  for  snch 
child  or  children  ;  it  was  held  that  he  contemplated  a  marriage  with  her, 
and  making  a  provision  for  the  issue  of  such  marriage  ;  and  consequently 
that  the  will  was  not  revoked  hy  his  marriage  with  M.  (A) ,  and  the  birth 
of  a  child.  Lord  Eldon,  in  reference  to  this  case  (?>) ,  has  said  : 
*220  "  We  *  may  conjecture  that  he  meant  illegitimate  children  if  he 
did  not  marry,  yet  notwithstanding  that  may  be  conjectured,  the 
opinion  of  the  court  was,  as  mine  is,  that  where  an  unmarried  man,  de- 
scribing an  unmarried  woman  as  dearly  beloved  by  him,  does  no  more 
than  make  a  provision  for  her  and  her  children,  he  must  he  considered  as  in- 
tending legitimate  children,  as  there  is  not  enough  upon  the  will  itself  to  show 
that  he  meant  illegitimate  children  ;  and  my  opinion  is,  that  such  intention 
must  appear  hy  necessary  implication  upon  the  will  itself. "  ^ 

Again,  in  Harris  v.  Lloyd  (k),  a  trust  "  for  all  and  every  the  child  and 
Testator's  children  "  of  the  testator's  son,  was  held  not  to  apply  to  ille- 
recogaition  of  gitimate  children,  though  he  had  no  other  than  illegitimate 
children  not  children  at  the  date  of  the  will,  and  these  had  alwaj-s  been 
suiRcient.        treated  and  recognized  hy  the  testator  as  his  grandchildren. 

[And  in  Warner  v.  Warner  (l) ,  where  a  testator  bequeathed  a  share 
of  the  residue  of  his  personal  estate  in  trust  for  his  son  C.  for  life,  "  after 
his  death  in  trust  for  the  maintenance  of  his  wife  and  the  education  of 
his  children  ;  at  his  wife's  death  the  principal  to  be  equally  divided 
among  his  children  then  living."  At  the  date  of  the  will  C.  was  living 
with  a  woman  named  M.,  who  was  not  married  to  him,  and  had  bj-  her 
four  illegitimate  children  (who  it  was  proved  had  always  been  called  and 
treated  bj'  the  testator  as  the  children  of  C),  and  no  legitimate  chil- 
dren ;  but  Sir  J.  K.  Bruce,  V.-C,  observed  that,  assuming  all  those 
facts  and  the  testator's  knowledge  of  them,  the  question  still  was,- 
whether,  if  the  testator  had  meant  that  legitimate  children  only  should 
take,  he  could  have  expressed  himself  more  clearly  than  he  had  done. 
"Wife."         He  observed  that  "  wife,"  as  here  used,  was  a  name  rather  of 

(9)  2  East,  630 ;  [see  also  Dover  v.  Alexander,  2  Hare,  275 ;  Wilkinson  v.  Willsinson,  1  Y. 
&  C.  C.  C.  657  (settlements).] 

(A)  As  to  tliis,  ante,  Vol.  I.  p.  124. 

(!)  In  Wilkinson  v.  Adam,  1  V.  &  B.  465.     [See,  however,  ib.  456,  457.] 

(Ic)  T.  &  R.  310. 

[(()  15  Jnr.  141.  -See  also  Osmond  v.  Tindall,  5  Ves.  534  c,  n. ;  Durrant  v.  Friend,  5  De  G. 
&  S.  343;  Re  Davenport's  Trust,  1  Sm.  &  Gif.  126;  Re  Overhill's  Trust,  ib.  362;  Kelly  v. 
Hammond,  26  Beav.  36 ;  Dorin  v.  Dorin,  L.  E.  7  H.  L.  568,  stated  post. 

1  See  Holt  v.  Sindrev,  L.  R.  7  Eq.  170,  case.  Ib.;  Gardner  v.  Heyer,  2  Paige,  11; 
175;  Gardner  v.  Hever,  2  Paige,  11.  ante,  217,  note;  2  Williams,  Ex.  (6tli  Am. 

2  Shearman  «.  Angel.  Bail.  Eq.  351.   Parol  ed.)  1184, 
evidence  of  intention  is  not  admissible  in  such 
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the  character  than  of  the  individuality,  and  decided  that  the  illegitimate 
children  were  not  entitled  (/»).] 

So,  in  Mortimer  v.  West(ra),  where  a  testator,  after  bequeathing  an 
annuitj-  to  his  wife  and  M.  (a  woman  with  whom  he  lived),  created  a  trust 
of  his  real  and  personal  estate  in  favor  of  certain  illegitimate  children  of 
M.  b}'  himself,  naming  them,  and  describing  them  as  the  children  of  M., 
' '  together  with  every  other  child  born  of  the  body  of  the  said  M.  ; " 
it  was  held,  that  this  *  description  did  not  embrace  two  illegiti-  *221 
mate  children  of  M.  born  subsequently  to  the  will  and  before  the 
execution  of  a  codicil  (which  was  contended  to  be  a  republication  of  the 
will,  thereby  bringing  the  terms  of  the  description  down  to  the  date-  of 
the  codicil)  ;  Lord  Lyndhurst,  C,  being  of  opinion  that  there  was  noth- 
ing to  show  bj'  necessary  implication  that  the  testator  intended  the  be- 
quest to  be  to  illegitimate  children. 

And  even  if  the  testator,  in  such  codicil,   recognize  as  his  own  an 
illegitimate  child  born  since  the  execution  of  his  will,  this  Recognition 
is  not  sufficient  to  entitle  such  child  to  claim  under  a  bequest  of  an  illesiti- 
in  the  will  in  favor  of  the  future  children  of  the  testator  bj'  a'subsequent 
a  particular  woman  (o).  <^^^"}  "o' 

SlIIilC161lt« 

But  the  strongest  case  of   this  kind  is   Bagley  v.  Mol- 
lard(^),  where   a  testator  gave   the  residue  of   his   property'  equally 
between  the  children  of  his  son  W.  and  of  two  other  children  ;    and  it 
was  held  that  an  illegitimate  child  of  W.  was  not  entitled  to  share  in 
the  residue ;  though  the  testator,  in  the  same  will,  had  made  a  Oveven  in 
specific  bequest  to  her,  by  the  description  of  the  only  surviving  ''^'^ 

child  of  his  son. 

In  all  the  preceding  cases,  [the  terms  of  the  gift  were  perfectly  satis- 
fied by  referring  them  to  legitimate  children  onlj-]  ;  and  principle  not 
this  (according  to  the  principles  of  construction  alread3'  laid  varied  by  tlie 
down)  was  fatal  to  the  claim  of  the  illegitimate  children.  In  tor  being 
none  of  the  wills  was  there  such  a  manifestation  of  an  inten-  unmarried. 
tion  to  use  the  word  children  in  any  other  than  its  ordinarj'  le^al  signifi- 
cation (namely,  legitimate  offspring),  as  could  form  the  ground  of  a 
judicial  determination ;  and  they  show  that  the  circumstances  of  the 
testator  being  a  bachelor,  and  having  illegitimate  children  at  the  time  of 
the  will,  and  of  some  of  such  children  being  the  express  objects  of  his 
bounty,  and  described  as  the  "  children  "  of  the  person  to  whose  "  other" 
children  the  gift  in  question  is  made,  are  not  sufficient  to  divert  tJie 
word  from  its  established  signification.  In  such  cases,  the  conjec- 
ture, though  highly  reasonable,  that  the  testator  meant  bj'  the  devise  to 
discharge  the  moral  obligation  of  providing  for  his  illegitimate  offspring  ■ 

(m)  As  to  the  effect  upon  the  meaning  of  tlie  word  "children"  of  a  clear  reference  to  the 
individual  hy  name  as  well  as  by  character,  as  "A.  the  wife  of  B.,"  A.  not  being  the  lawful 
wife  of  B.,  see  Hill  v.  Crook,  L.  R.  6  H.  L.  265,  285,  staled  post. 

(n)  3  Kuss.  370. 

(o)  Arnold  o.  Preston,  18  Ves.  288. 

ij))  1  R.  &  My.  581.     [But  see  Owen  v.  Bryant,  2  D.  M.  &  G.  697,  post.] 
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is  sacrificed  to  the  general  principle  that  "  children,"  in  its  primary  and 
unexplained  sense,  imports  legitimate  children  only. 

It  is  of  course  no   objection  to  the  claim   of  illegitimate  children 
that  they  are  styled  children,  if  they  are  otherwise 
under  de-"'''^  *222    identified,  as  *in  the  case  of  a  legacy  to  "  my  son 
scription  of  John,  or  my  granddaughter  Mary,"  the  testator  hav-  - 

where.  '        ing  no  child  or  grandchild  of  those  names,  except  such  as. 
are  illegitimate  (q). 
/^■r.  ^     u-1         It  is  equally  clear  that  where  the  devise  is  to  the  children 

Gift  to  chil-  ,.   .      „      „ 

dren  "now     "  now  living     of  a  person  who  has  no  other  than  illegitimate 

hving."         children  at  the  date  of  the  will,  they  are  entitled  (r).' 

[So  in  Gabb  v.  Prendergast  (s),  where  the  ultimate  limitation  in  a 
settlement  was  "  to  all  the  children  as  well  those  already"  born  as  here- 
after to  be  born  of  A.  and  B.  his  wife,"  and  it  appeared  that  B.  had 
illegitimate  children  living  at  the  date  of  the  settlement,  of  whom  A. 
was  the  reputed  father,  but  no  legitimate  children  bj'  him.  Sir  W.  P. 
Wood,  V.-C,  held  the  illegitimate  children  to  be  entitled.  "  There 
are  numerous  authorities  (he  said)  deciding  that  the  word  '  procreandis ' 
maj-  be  read  ^  procreatis '  and  vice  versa  {t)  ;  but  there  is  no  authority 
deciding  that  when  both  these  words  are  used  either  of  them  has  been 
considered  to  be  ineffective  or  inoperative."  There  seems  to  be  no 
difference  in  this  respect  between  a  deed  and  a  will,  since,  with  refer- 
ence to  the  objects  of  gift,  a  ^ill,  like  a  deed,  speaks  from  its  date,  not 
from  the  testator's  death  («). 

And  where  (x)   a  testator,  who  at  the  time  he  made  his  will  cohab- 

.     ited  with  a  woman  named  A.,  and  had  by  her  two  children 

son'ti?!  mar-   W.  andR.,  gave  a  sum  of  money  in  trust  to  pay  to  A.  the 

riage,  tjien  to  annual  interest  "  during  her  life  or  until  she  married,  for 
her  children.  °  ' 

the  support  of  her  children  W.  and  R.  ;  and  in  case  of  her 

death  or  marriage  to  applj'  it  to  the  use  of  her  children  ;  and,  on  their 

coming  to  the  age  of  twenty-one   to  divide  the  same  sum    between 

{q)  Rivers's  case,  1  Atk.  410. 

(;•)  Bliindell  v.  Dunn,  cit.  1  Mad.  433,  though  the  construction  was  somewhat  aided  by 
the  context. 

[(h)  1  K.  &  J.  4.3&.  (0  Ante,  pp.  181,  183. 

'  (m)  Ante,  Vol.  I.,  p.  337.  It  is  proper  to  add  that  a  diffei'ent  opinion  was '  expressed  by 
the  V.-C.  "The  dilficulty  (he  said)  would  be  greater  in  tiie  case  of  a  will  than  of  a  settle- 
ment. If  the  description  in  the  will  were  'all  the  children  born  or  to  be  born,'  pointing  to  a 
time  which  would  include  as  a  class  all  those. children  in  c.tse  at  the  death  of  the  testator,  it 
would  occasion  some  surprise  to  the  testator  if  he  were  told  that  by  sui-h  a  gift  he  had  in- 
cluded all  the  illegitimate  children  which  the  parent  referred  to  might  have  had."  This 
seems  to  assume  that  with  reference  to  the  objects  of  gift  a  will  speaks  from  the  testator's 
death ;  and  so  indeed  the  V.-C.  Iiad  lately  decided,  1  K.  &  .1.  315 ;  but  this  was  reversed,  7 
D.  M.  &  G  283.  And  see  further  on  the  words  in  question,  Holt  v.  Sindrey,  L.  R.  7  Kq.  170; 
Re  Nixon,  2  Jur.  N.  S.  970:and  though  .Tames,  L.  J.,  spoke  slightingly  of  their  efficacy,  it 
was  in  a  case  where  he  did  not  need  their  aid  to  make  out  the  title  of  the  illegitimate  child. 
Crook  V.  Hill,  L.  R.  G  Ch.  317. 

(a)  In  re  Connor,  2  Jo.  &  Lat.  456.] 

1  Gardner  v.  Hever|  2  Paige,  11 ;  Beachcroft  v.  Beachcrof t,  1  Madd.  430  j  ante,  217,  note  1. 
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them  :  "  it  was  held  that  the  only  children  intended  by  the  testator  to 
take  the  capital  were  those  named  in  the  provision  for  support 
during  A.'s  lifetime.     It  could  not  mean  children  *  by  marriage,     *223' 
for  the  right  of  the  children  to  the  present  enjoj'ment  of  the 
fund  was  to  depend  on  the  happening  of  the  very  event  from  which  the 
legitimate  children  were  to  spring.] 

Upon  the  same  principle,  a  gift  to  "the  children  of  the  late  C,"  a 
person  who,  at  the  date  of  the  will,  was  dead,  leaving  ille-  children  of  a 
gitimate,  hit  no  legitimate^  children,  has  been  held  to  be  good  dcceastd  per- 
as  to  such  illegitimate  children  (y).     [And  a  gift  to  the  chil- 
dren of  A.  and  B.  (who  are  within  the  prohibited  degrees)  Z|°oi'7who 
must  necessarily  mean  illegitimate  children,  since  A.  and  B.  cannotlaw-. 
cannot  contract  a  lawful  marriage  (2).  "  ^  marry. 

Whatever  the  language  used,  if  the  intention  is  manifest  to  benefit 
objects  existing  at  the  date  of  the  will,  and  there  are  no  legitimate  chil- 
dren then  in  existence,  illegitimate  children  will  be  entitled.  Some  of 
the  cases,  as  "might  be  expected,  run  ver}-  near  each  other:  thus  a  gift 
to  "  the  first-born  son  of  my  daughter  A."  (a  spinster),  was  held  not  to 
designate  an  existing  illegitimate  son  (a)  ;  but  a  gift  to  '"my  sister  A. 
(who  was  a  spinster)  and  her  two  youngest  daughters,"  was  held  to 
designate  individuals  then  in  existence,  and,  consequently,  to  entitle  the 
two  youngest  of  three  existing  illegitimate  daughters  of  A.  (b).] 

The  characteristic  features  of  these  cases,  as  distinguished  from  those 
of  the  former  class,  is,  that,  according  to  the  state  of  facts  existing^ 
when  the  will  was  made,  legitimate  children  never  could  have  claimed 
under  the  gift. 

In  some  instances,   however,  of  gifts  to  the  children  of  a  deceased 
person,  illegitimate  objects  have  been  excluded,  though  such  xochiidren 
exclusion  was  not  called  for  by  the  principle  which  negatives  (i"  die  plu- 
the  claim  of  objects  of  this  description,  if  in  any  event  such  ceased  per-" 
claim  might  have  come  into  competition  with,  and  have  been  f"".  there  be- 
superseded  bj',  the  claim  of  legitimate  children.  legitimate 

As  in  Havtv.  Durand  (c),  where  the  bequest  was  "  to  the  '''''''^• 
sons  and  daughters  of  the  late  J.  D.,"  and  there  was  only  one 
*  legitimate  child  (a  daughter),  to  whom,  it  was  contended,  the     *224 
words    "  sons  and   daughters  "  in  the  plural  could  not  applj-, 
and,  consequentlj',  that  an  illegitimate  son  and  daughter  then  existing 

(y)  Lord  Wnodhousebe  v.  Dalvymple,  2  Mer.  419.  .Tlie  terms  of  the  bequest  show  that  th? 
fact  of  C.'s  death  was  known  to  the  testator.  [Otherwise  it  should  be  proved  aliumle,  see  Re 
Herbert's  Trusts.  1  J.  &  H.  121.  How  far  the  testator's  knowledc^e  of  the  material  facts  may 
be  presumed  without  actual  proof,  see  ib.  and  Milne  11.  Wood,  42  L.  J.  Ch.  545.  The  pre- 
sumption that  a  woman  of  advanced  age,  who  at  the  date  of  the  will  has  no  legitimate  chil- 
dren, is  past  child-bearing,  has  never  been  made,  so  as  to  let  in  illegitimate  children.  In  Re 
Overhills  Trust,  1  Sm.  &  Gif.  3G2,  the  age  of  49  was  deemed  insufficient,  and  so  in  Paul  v: 
Children,  L.  R.  12  Eq.  16,  was  the  age  of  50.  The  analogous  cases  on  the  rule  against  per., 
petuity  are  against  admitting  the  presumption  in  any  case;  ante,  Vol.  I.  p.  233.  But  see 
Adnev  v.  Greatrex,  .38  L.  J.  Uh.  414,  ante,  p.  153. 

(zj  Re  Goodwin's  Trust,  L.  R.  17  Eq.  345.       (a)  Durrani  v.  Friend,  5  De  G.  &  S.  343. 

\b)  Savage  v.  Kobertson,  L.  R.  7  Eq.  176.]  (c)  3  Anst.  684. 
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might  be  admitted ;  but  the  court  decided  against  their  claim ;  Mac- 
donald,  C.  B.,  observing  that  the  introduction  of  these  objects  would  not 
satisfy  both  the  words,  i.e.  sons  and  daugliters. 

So,  in  Swaine  v.  Kennerlej-  (cZ),  Lord  Eldon  decided  that,  under  a 
devise  to  all  and  every  the  child  and  children  of  the  testator's  late  son, 
a  single  legitimate  child  was  entitled,  to  the  exclusion  of  two  children 
who  were  illegitimate,  but  all  of  whom  were  living  at  the  date  of  the 
will ;  and  he  refused  to  receive  extrinsic  evidence,  to  show  that  the 
illegitimate  children  were  intended. 

It  will  be  observed  that,  in  both  these  cases,  as  there  was  onfy  one 
Eemaik  upon  legitimate  child  living  at  the  time  of  the  making  of  the  will, 
rand  and*"'  ^^  terms  of  the  gift,  which  embraced  a  plurality  of  objects, 
Swaine  ».  could  not  be  satisfied  without  letting  in  the  illegitimate  chil- 
Kennerley.  ^x&xi ;  and  the  argument  (which  is  conclusive  in  the  ease  of 
a  gift  to  the  children  of  a  living  person  (e))  that  the  testator  may  have 
contemplated  an  accession  to  the  number  of  objects  by  future  births,  or 
their  total  change  by  means  of  births  and  deaths,  is  inapplicable  where 
(as  in  this  instance)  the  parent  was  dead  when  the  will  was  made. 
These  cases,  therefore,  appear  to  have  carried  the  exclusion  of  illegiti- 
mate children  a  step  too  far ;  and  it  is  not  surprising  to  find  that  they 
have  been  since  departed  from. 

Thus,  in  Gill  v.  Shelley  (/),  where  A.  by  a  testamentary  appoint- 
ment gave  her  real  and  personal  estate  to  her  husband  M.  for  his  life, 
and  directed  that,  after  his  death,  such  residue  should  be  divided 
amongst  certain  classes  of  persons  mentioned  in  her  will ;  adding, 
"  amongst  whom  I  include  the  children  of  the  late  Marj-  Glad  man." 
Marj^  Gladman  was  then  dead,  having  left  two  children,  one  legitimate, 
and  the  other  (being  born  before  her  marriage)  illegitimate.  Sir  J. 
Leach,  M.  R.,  said  that  if  Swaine  v.  Kennerley  and  Hart  v.  Duraud 
had  not  been  distinguishable  from  the  case  before  him,  he  should  have 
felt  no  hesitation  in  overruling  them  ;  and  decreed  that  the  illegitimate 
child  was  entitled  to  share  in  the  residue. 

[Of  Swaine  v.  Kennerley  the  M.  R.  is  reported  to  have  said  that 
the  expression  there  was  "the  child  or  cliildren,  &c.,"  and  that  this 
implied  a  doubt  in  the  mind  of  the  testator  whether  his  late  son 
*225  *  had  more  than  one  child ;  and  of  Hart  v.  Durand,  that  the 
E  marks  on  expression  "  to  every  of  the  sons  and  dahghters  of  my  late 
Gill «.  Shel-  cousin  J.  D.,"  manifested  that  the  testator  was  ignorant  of 
l!'Ke^nTieriey,  the  actual  State  of  J.  D.'s  family  {g).  But  neither  distinc- 
and  Hart  v.  tion  appears  to  have  satisfied  him  ;  and  indeed '  the  former 
proceeded  on  a  mistake ;  for  the  expression  in  Swaine  v. 
Kennerlej'  is  "•  child  and  (not  or)  children  ;  "  so  that]  the  only  apparent 
distinction  between  that  case  and  Gill  v.  Shelley,  is,  that  in  the  former 

(d)  1  V.  &  B.  469.  (e)  Re  Yearwood's  Trusts,  S  Ch.  D.  545. 

(  /■)  Stated  Wigram,  Wills,  pi.  55. 
[(^)  2  R.  &  My.  342. 
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the  bequest  was  to  child  and  children,  but  which,  it  is  conceived,  makes 
no  real  difference,  since  the  testator  evidently  uses  the  singular  number, 
not  with  a  view  to  the  then  existing  state  of  the  class,  but  in  contem- 
plation of  the  possible  event  of  its  being  reduced  to  a  single  object 
in  the  interval  between  the  making  of  the  will  and  the  death  of  the 
testator.  [In  Leigh  v.  Byron  (A),  where  a  testator  made  a  bequest  unto 
and  equally  amongst  all  and  every  the  children  of  his  late  nephew  A. 
who  should  be  living  at  the  time  of  the  testator's  decease,  and  should 
attain  twenty-one ;  and  if  there  should  be  but  one  such  child,  then  to 
such  one  child ;  and  it  appeared  that  A.  was  dead  at  the  date  of  the 
will,  having  left  one  legitimate  and  two  illegitimate  children:  Sir  J. 
Stuart,  V.-C,  held  the  two  latter  entitled  to  share  in  the  bequest; 
considering  that  the  words  ,"  if  there  should  be  but  one  such  child" 
onlj-  cut  down  the  previous  words  of  gift  in  the  event  of  all  the  other 
children  afterwards  dying  under  twenty-one. 

As  to  Sir  J.  Leach's  explanation  of  Hart  v.  Durand,  it  is  to  be  ob- 
served that  the  testator's  knowledge  of  J.  D.'s  death,  and  the  absence 
in  fact  of  legitimate  sons,  almost  necessarily  excluded  the  idea  that  he 
intended  to  benefit  possible  legitimate  sons  (») .  And  in  Edmunds  v. 
Fessey  (^),  where  a  testator  gave  a  legacj'  "  to  each  of  the  sons  and 
daughters  of  his  late  cousin  living  at  his  (the  testator's)  death,"  and 
there  were  two  legitimate  and  two  illegitimate  sons,  and  one  illegiti- 
mate but  no  legitimate  daughter  of  the  cousin.  Sir  J.  Romillj',  M.  R., 
without  further  evidence  of  the  testator's  knowledge  of  the  facts,  held 
that  it  was  impossible  to  exclude  the  illegitimate  daughter  (/). J 

It  is  submitted,  therefore,  that  the  cases  of  Swaine  v.  Kennerley,  and 
Hart  I'.  JDurand,  maj'  be  considered  as  overruled. 

*  It  has  been  shown,  that  where  [before  the  stat.     *226  what  shows 
1  Viet.  e.  26  (m)]   a  testator,  married  or  unmarried,  that  testator 

gave  to  his  children  hj  a  woman  not  then  his  wife,  he  was  template 
presumed  (the  contrary  not  appearing)  to  mean  legitimate  "^"'ag''- 
children,  and,  by  necessary  consequence,  to  contemplate  marriage  with 
her.  But  it  was  settled,  that  if  a  married  man,  after  making  a  disposi- 
tion in  favor  of  his  children  by  a  particular  woman,  sliowed  by  the 
context  of  the  will  that  he  expected  both  his  wife  and  the  woman  in 
question  to  survive  him,  this,  being  incompatible  with  the  supposition 
of  his  contemplating  marriage  with  her,  was  considered  to  indicate  that 
he  meant  illegitimate  children  only. 

Thus,  in  the  'well-known  case  of  Wilkinson  v.  Adam()i),  where  a 

(h)  1  Sm.  &  Gif.  486,  17  Jur.  822. 

(i)  See  judgment  of  Wood,  V.-C,  Re  Herbert's  Trusts,  IJ.  &  H  121. 

(h)  29  Beav.  233.  Of  course  the  illegitimate  sons  were  excluded.  See  also  Tugwell  a, 
Scott,  2-t  Beav.  141. 

(Z)  Yet  in  Adney  v.  Greatrex,  38  L.  3.  Ch.  416,  the  M.  R.  said  Swaine  v.  Kennerley  and 
Hart  V.  Durand  both  appeared  to  him  to  be  "  remarltably  good  law." 

\m)  Ante,  Vol.  I.  p.  128.] 

(n)  1  V.  &  B.  422.  [Of  this  case.  Sir  J.  K.  Bruce  said  it  had  often  been  considered  to  go 
to  the  extreme  verge  of  the  law.     Warner  o.  Warner,  15  Jur.  142.] 
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testator,  being  married,  but  having  children  by  a  woman  named  Ann 
Lewis,  devised  to  his  wife  for  life  a  certain  mansion-house,  and,  after 
her  decease,  to  Ann  Lewis  (who  then  lived  with  him)  for  life,  provided 
she  continued  single  and  unmarried ;  and,  subject  thereto,  he  devised 
the  whole  of  his  estate  (after  limiting  a  term  of  j-ears  thereout),  in  trust 
for  the  children  which  he  might  have  by  the  said  Ann  Lewis  [and  living 
at  his  decease,  or  bom  within  six  months  after'] ,  share  and  share  alike, 
and  to  his,  her  and  their  heirs  forever  ;  and,  in  default  of  such  child  or 
children,  over.  He  also,  bequeathed  to  Ann  Lewis  an  annuity  for  the 
care,  management,  and  guardianship  of  each  of  the  children.  By  a 
codicil  (but  which,  being  unattested,  was  inoperative  to  affect  the  con- 
struction of  the  devise  (o) ) ,  the  testator  declared  that  his  meaning  was  to 
include  three  children  of  the  said  Ann  Lewis  (naming  them).  The 
question  was,  whether  the  illegitimate  children  of  the  testator  by  Ann 
Lewis,  living  at  the  time  of  the  making  of  the  will,  could  take  under  the 
devise  in  the  will.  It  was  contended,  on  the  authorit3'  of  the  preceding 
cases,  that  the  testator  must  be  6onsiderfed  to  contemplate  the  events  of 
his  wife  dying  and  his  marr\-ing'  Ann  Lewis  and  having  legitimate  chil- 
dren b}'  her  ;  that  the  intention  was  clear  that  after-born  children  should 
take,  and  it  would  be  extremely  difficult  on  the  words  to  hold  thedevise 
good  as  to  those  already  born,  and  not  as  to  those  afterwards  born. 
But  Lord  Eldon,  assisted  by  Thompson,  B.,  and  Le  Blanc,  J.,  and 
Gibbs,  J.,  held  that  the  three  children  were  entitled  by  the  effect  of  the 

whole  will.  The  judges  grounded  their  opinion  on  the  manner 
*227     in  *  which  the  testator  described  the  children  themselves,  and 

Ann  Lewis,  their  mother,-  as  living  with  him  whilst  his  wife  was 
then  alive,  the  mode  in  which  he  appointed  her  guardian  of  such  chil- 
dren, the  limiting  her  annuity,  and  her  compensation  for  the  guardian- 
ship, to  the  time  of  her  continuing  single  and  unmarried  {p),  with  many 
other  passages  in  the  will ;  and  they  laid  particular  stress  on  the  devise 
Where  testa-  of  the  mansion  to  the  testator's  wife  for  life,  and,  after  her 
Tr  his  w'i'^^  decease,  to  Ann  Lewis  for  her  life,  and  then  to  the  children  ; 
and  his  chil-  for,  supposing  these  devises  to  take  place  in  the  order  in 
other  woman  which  thej'  stood,  the  wife  of  the  testator  must  have  survived 
in  same  will,  him,  and  his  children  by  Ann  Lewis  must  consequently  have  been 
illegitimate  (q).  Lord  Eldon  concurred  generally  with  the  judges  as  to 
illegitimate  children  being  intended ;  and,  with  regard  to  the  objection 
that  they  could  not  take  as  a  class,  though  thej'  might  bj-  a  description 
IIleKitimate  amounting  to  designatio  personarum,  he  considered  tliat  [viz. 
t''lt''''as"a'"*^  ^hat  they  might  take  as  a  class]  as  decided  by  Metham  v. 
class.  Duke  of  Devon  (r),  whatever  might  have  been  his  opinion  if 

to)  See  Vol.  I.  p.  77. . 

(p)  Thesf,  circumstances  alone  were  clearly  insufficient  to  vary  the  construction. 

\q)  Unless  in  the  case  of  a  divorce,  which  a  man,  especially  when  making  a  provision  for 
his  wife,  can  hardly  be  supposed  to  contemplate.  It  is  sinsiiiar,  liowever,  that  this  possible 
event  was  not  adverted  to  in  a  case  which  underwent  such  ehiborate  discussion. 

(r)  i  P.  W.  529.     [The  gift  was  "  to  all  tlie  natural  children  of  testator's  son  by  Mra.  H." 
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it  were  res  Integra.  In  concluding  an  elaborate  judgment,  he  expressed 
his  opinion,  that  it  was  impossible  that  the  testator,  a  married  man,  with 
a  wife,  who,  he  thought,  would  survive  him,  providing  for  another  wo- 
man to  take  after  the  death  of  his  wife,  and  for  children  by  that  woman, 
could  mean  anything  hut  illegitimate  children.  They  took,  therefore, 
by  necessary  implication,  on  the  face  ot  the  will  (s). 

Lord  Eldon's  doctrine,  that  the  intention  to  give  to  illegitimate  chil- 
dren (as  distinguished  from  legitimate  children)  must  appear  Parol  evi- 
[by  necessary  implication]  on  the  face  of  the  will,  is  not  to  gfJie'^to  w'hat 
be  understood  as  precluding  all  inquiry  into  the  state  of  the  extent, 
testator's  familj-.^    Thus,  in  the  case  of  a  devise  to  "  my  children  noW 
living  "(<),  or  "to  the  children  of  A.,"  a  deceased  person  (u),  it  is  not 
known   by  a  mere   perusal   of  the   will   whether  legitimate   or 
illegitimate  children  were  intended ;  and  yet,  when  it  is  *  as-     *228 
certaiued  that  there  were  no  other  than  the  latter  objects  in 
existence,  the  conclusion  that  he  meant  illegitimate  children  is  irre- 
sistible. 

The  characteristic  of  these  cases  is,  that,  according  to  the  events 
existing  at  the  making  of  the  will,  legitimate  children  never  could  have 
claimed  under  the  bequest,  and,  therefore,  could  not  have  ..■:  ^. . 
been  in  the  testator's  contemplation.     [But  "  necessary  im-  mav  take 
plication"   once  allowed,  does  not  stop  there.     It   admits  n^a*^^!-'" 
illegitimate  children  whenever  it  discovers  on  the  face  of  the  dren  under 
will  a  clear  intention  to  make  them  the  objects  of  gift,  al-  pmmi'rum 
though  legitimate  children  are  also  intended  to  participate,  applicable  to 
Thus]  legitimate  and  illegitimate  children  may  of  course  be         ' 
comprehended  i\\  the  same  devise  under  a  designatio  personarum  appli- 
cable to  both ;  as,  where  a  testator,  having  four  children,  two  of  each 
kind,  gives  to  his  four  children  then  living.     This  would  be  a  gift  to 
them,  not  as  a  fluctuating  class,  with  a  possibiHtj'  of  future  accessions, 
but  to'  four  designated  individuals  ;  and  it  being  found  tliat^  to  make  up 
the  specified  number,  it  was  necessary  to  include  as  well  those  who 
strictly  and  properlj'  answered  to  that  character,  as  those  who  had 
obtained  a  reputation  of  being  such  persons,  the  inevitable  conclusion 
is,  that  the  latter  were  included  in  the  testator's  contemplation.     [It  is 
equally  clear  that  where  a  testator  includes  an  illegitimate  child,  by 
name  amongst  "his  children"  and  then  gives  property  to  "his  said 
children,"  the  illegitimate  child  is  entitled  to  share  with  the  legitimate, 
it  being  the  same  thing  as  if  the  testator  had  repeated  the  names  (x). 

So,  Benfley  v.  Blizard,  4  Jur.  N.  S.  652  ("  the  natural  children  of  A.").  See  further  instances 
ot  ilk'gitiinate  cliililren  taking  as  a  class.  Barnett  v.  Tugwell,  and  following  cases  stated 
below.f 

(s)  This  is  a  very  brief  summary  of  the  grounds  of  the  judgment,  which  should  be  pe- 
rused bv  every  inquirer  into  this  subject. 

(<)  Blundeil  v.  Dunn,  cit.  1  Mad.  43.3,  ante,  p.  222. 

(!()  Lord  Woodhouslee  v.  Dalrymple,  2  Mer.  419,  ante,  223. 

{(x)  Evans  v.  Davies,  7  Hare,  498.    And  see  Harlley  v.  Tribber,  16  Beav.  510. 

1  See  ante,  p.  217,  u.  1. 
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A  similar  result  has  sometimes  been  attained  without  the  aid  of  an 
—  under  eift  express  term  of  reference  such'  as  the  word  "  said."  Thus, 
to  "  chii-  in  Meredith  v.  Farr  (y) ,  a  testator  first  bequeathed  a  sum 
fhTwordl''^  of  300/.  in  trust  for  his  daughter  E.  W.  for  Ufe,  and  after 
explained  by  her  death  to  be  equallj'  divided  amongst  the  childi-en  of  his 
daughters  M.  and  C,  that  was  to  say,  one  moiety  between 
the  children  of  M.,  and  the  other  moietj*  between  the  children  of  C. 
He  then  gave  a  second  sum  of  300L  in  trust  for  C.  for  life,  and  after 
her  death  "in  trust  for  all  and  every  the  children  and  child  of  C, 
na,mely,  William,  John,  Angelina,  Sarah."  And  he  gave  a  third  sum 
of  300/.  in  trust  for  M.  for  life,  and  after  her  death  "  for  all  and  every 
the  children  and  child  lawfully  to  be  begotten  of  M.,  and  includ- 
*229  ing  her  daughter  Elizabeth,  aged  about  fourteen."  Of  *the 
enumerated  children  of  C.  William  was  legitimate,  the  three 
others  illegitimate.  And  M.,  besides,  Elizabeth  (who  was  illegitimate), 
had  at  the  date  of  the  will  several  I'fegitimate  children,  and  another  ille- 
gitimate child,  Keziah.  It  was  held  by  Sir  J.  K.  Bruce,  V.-C,  that 
the  three  illegitimate  children  of  C.  took  shares  in  the  first  bequest  of 
300Z.  as  well  as  William  the  legitimate  son  of  C,  but  that  M.'s  daughter 
Elizabeth,  named  under  the  word  "including"  in  the  third  bequest, 
was  not  entitled  to  share  in  the  first  bequest  (z),  the  V.-C.  observing 
that  "  it  would  be  too  dangerous"  to  let  her  in.  Keziah,  who  was  not 
named  at  all,  took  nothing  under  the  will ;  which  agrees  with  another 
case  where  it  was  held  that  the  express  exception,  from  a  bequest  to 
children,  of  one  illegitimate  child,  did  not  raise  a  necessary  implication 
that  another  illegitimate  child  jvas  intended  to  take  a  share  (a)  ;  in 
other  words,  by  styling  some  illegitimate  children  of  A.  his  "  children," 
the  testator  does  not  necessarily  prove  that  he  means  all  illegitimate 
children  of  A.  to  be  viewed  in  the  same  light  (h).  The  distinction  made 
between  Elizabeth  and  the  illegitimate  children  of  C,  with  regard  to 
their  admission  to  the  first  bequest,  corresponds  with  the  difference 
in  grammatical  sense,  which  in  strictness  exists  between  the  words 
"  namety  "  and  "including."  "  Namely "  imports  interpretation,  i.e. 
indicates,  what  is  included  in  the  previous  term;  but  "including" 
imports  addition,  i.e.  indicates  something  not  included.  But  this  is 
narrow  ground. 

Again,  in  Owen  v.  Bryant  (e),  where  a  testator  reciting  that  he  had 

(!/)  2  Y.  &  C.  C.  C.  525.  (z)  See  also  Hibbert  v.  Hibbert,  L.  E.  15  Eq.  372. 

(n)  Re  Wells'  Estate,  L.  R.  6  Eq.  599. 

(6)  See  per  Wigram,  V.-C,  Dover  v.  Alexander,  2  Hare,  281  j  Edmunds  t>.  Fessey,  29  Beav. 
233  (as  to  the  illegitimate  sons). 

(c)  2  D.  M.  &  G.  697,  21  L.  J.  Ch.  880.  See  also  Worts  v.  Cubitt,  19  Beav.  421  (which 
turned  on  the  words  "all  my  daughters, "  following  a  gift  to  "  my  natural  daughter  A.  and 
my  other  daughters").  But  cf.  Smith  v.  Lidiard,  3  K.  &  J.  252;  Thompson  v.  Robinson, 
27'  Beav.  486.  Allen  v.  Webster,  2  Gif.  177,  was  "  not  a  case  of  illegitimate  children  at  all,'! 
but  a  gift  to  the  testator's  "  grandchildren ; "  and  a  bastard  son  being  once  recognized,  all  his 
legitimate  children  were  of  course  included. 

"  Next  .of  kin"  primd  facie  means  legitimate  kindred.  —  In  Re  Sfandley's  Estate,  L.  R. 
5  Eq.  303,  a  testator  divided  his  estate  among  his  illegitimate  son  and  daughters  bj'  name, 
Bettling  the  shares  of  daughters,  so  that  on  the  death  of  either  without  children  her  share 
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nine  cliildren  by  his  then  present  wife,  "  namelj-,  A.,  B.,  &c.," 
and  that  he  had  made  certain  provisions  for  his  four  *  married  *230 
daughters,  and  wislied  to  malie  a  similar  provision  for  his  un- 
married daughters,  which  he  accordingly  did  in  manner  ap-  owen  v. 
pearing  by  the  will,  proceeded  to  give  the  proceeds  of  his  i^'yant- 
residuary  real  estate  in  trust  for  his  wife  for  life,  remainder  between  all 
and  every  his  children  by  his  said  present  wife  who  should  be  li\'ing  at 
her  decease,  and  directed  his  trustees  to  hold  the  shares  of  such  of  his' 
said  children  as  should  be  daughters  upon  certain  specified  trusts.  It 
appeared  that  the  testator  was  not  married  to  .his  wife  until  after  the 
birth  of  their  daughter  A. ;  but  it  was  held  bj'  the  L.  JJ.,  that  she  was 
entitled  to  share  in  the  residuary  bequest.  Lord  Cranworth  said  he  re- 
jected the  notion  of  there  being  a  rule  that  illegitimate  children  cannot, 
under  any  circumstances,  participate  with  legitimate  children  in  the 
benefit  of  a  gift  to  children  generally.  But  he  based  his  decision  on 
the  passage  containing  tlie  words  '■^  said  children,"  coupled  with  the 
passage  which,  as  he  said,  preceded  it,  and  in  which  the  testator  enu- 
merated his  children  by  name  :  but  for  the  words  specified  he  would 
have  thought  that  legitimate  children  only  were  intended.  However, 
the  last  antecedent  was,  "  children  of  my  present  wife,"  in  the  sentence 
immediately  preceding.  Sir  J.  K.  Bruce  thought  the  intention  of  the 
testator  sufficiently  apparent  without  the  aid  of  the  words  ' '  said  chil- 
dren," and  that  consistently  with  the  authorities,  except,  perhaps,  Bag- 
ley  V.  Mollard,  the  case  might  be  decided  according  jbo  the  plain 
intention  of  the  testator. 

Although  in  some  of  these  cases  the  bequest  may  have  been  to  a  class 
admitting  of  increase  to  its  legitimately'  born  members,  in  all  illegitimate 

of  them  the  illegitimate  members  were  included  by  individual  "'^>''  "P"", 
^  •^  the  context, 

designation.  It  was  considered  a  doubtful  point  whether  if  taice  witii  le- 
there  were  no  such  designation,  legitimate  and  illegitimate  d'retTas^a'^''''' 
children  could,  under  any  circumstances,  take  together  under  class. 
the  general  description  of  children  as  a  class  (c).  But  it  is  now  clear, 
in  accordance  with  Lord  Cranwortli's  observation  just  cited,  that  they 
can ;  and  that  in  all  cases,  although  there  is  a  very  strong  presumption 
that  the  word  "children"  means  only  legitimate  children,  j-et  it  may 
denote  a  class  including  illegitimate  as  well  as. legitimate  children  if  by 
necessary  implication,  or  (more  intelligibly)  upon  a  just  and  proper  con- 
struction of  the  words,  you  find  in  the  context  an  expression  of  inten- 
tion that  the  illegitimate  children  shall  take  (d). 

was  to  go  to  her  statutory  next  of  kin,  and  providing  that  the  share  to  which  any  daughter 
might  become  entitled  dy  virtue  of  the  pruvtslom  thereinbefore  contained  o-s  next  of  kin  of  the 
son  or  other  daughters  should  be  settled  likewise.  One  daughter  died  without  children.  The 
question  seems  to  have  been  whether  the  testator  had  made  his  intention  plain,  that  in  ascer- 
taining the  next  of  kin  (which  prima  fricie  meant  legitimate  kindred)  the  brotlier  and  sisters 
were  to  be  deemed  legitimate  (as  in  Wilson  v.  Atkinson,  4  D.  J.  &  S.  455).  Wood,  V.-C, 
held  that  he  had  not.  (c)  1  V.  &  B.  452,  457,  468 ;  22  Beav.  339. 

(d)  Per  Lord  Cairns,  Hill  v.  Crook,  L.  E.  6  H.  L.  283:  per  Mellish,  L.  J.,  Crook  v.  Hill, 
L.  R.  6  Ch.  318.  And  see  per  Stuart,  V.-C,  Holt  v.  Sindrey,  L.  K.  7  Eq.  174;  per  Malins, 
V.-C,  Dorin  v.  Dorin,  L.  E.  17  Eq.  474. 
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*231  *Such  an  intention  was  stiown  in  the  most  unmistakable  wa^ 
in  Bavnett  v.  Tugwell(«),  where  a  testator  bequeathed  one  third 
To"ciiiidien  of  his  property  to  his  sister  A.  and  her  husband  for  theit 
iMeKitimate°'  lives,  and  after  their  death  to  their  surviving  children  ;  and 
of  A."  if  no  such  children  then  to  be  "  equally  divided  amongst  the 

children  legitimate  or  illegitimate  of  H."  At  the  date  of  the  will  H.,  as 
the  testator  knew,  had  several  illegitimate  children.  There  were  five  of 
them  ;  and  H.  had  no  more  afterwards.  Of  these  five  three  only  sur- 
vived the  testator.  After  the  testator's  death  H.  married  and  had  nine 
legitimate  children,  three  of  whom  died  before  A.  A.  survived  her 
husband  and  died  without'leaving  children.  It  was  held  bj-  Sir  J.  Eora- 
illy  that  the  one  third  was  divisible  equally  among  the  three  illegitimate 
and  the  nine  legitimate  children  of  H.  He  said  :  "  Wilkinson  v.  Adam 
determines  that  natuM  children  existing  at  the  date  of  the  will  may 
take  as  a  class,  and  not  onl}'  so,  but  that  they  may  take  as  a  class 
under  words  plainly  importing  the  testator's  intention  that  after-born 
natural  children  should  be  included  in  this  class"  (an  intention  which 
the  M.  R.  held  could  not  be  lawfully  fulfilled  (/)) :  9,nd  he  added  :  "  If 
this  be  so,  I  am  unable  to  see  in  what  manner  I  can  alter  the  meaning 
of  these  words,  as  so  interpreted  by  Lord  Eldon,  because  legitimate 
children  are  united  to  take  as  a  class  with  a  class  of  illegitimate  chil- 
dren then  in  existence.  ...  As  therefore  the  existing  natural  children 
of  H.  take  as  a  class,  those  only  who  survived  the  testator  form  that 
class  ($>).  As  to  the  legitimate  children  of  H.  it  became  vested  in  the 
children  as  soon  as  they  came  in  esse,  subject  to  be  divested  pro  tanto 
for  the  purpose  of  admitting  anj'  additional  child  as  a  member  of  the 
class."] 

On  the  same  principle  in  Baj'ley  v.  Snelham  {h)  where  a  testator,  re- 
ChildicHof  citing  that  he  had  lately  married  in  Scotland  Jane  W.,  the 
testator^s  sister  of  his  late  wife,  bequeathed  personal  estate  in  trust  for 
take  whether  his  Said  wife  Jane  for  life,  and  after  her  decease  to  the  chil- 
be* valid  0?^  dren  [begotten  and  to  be  begotten  by  him  upon  the  body 
not.  of]  his  said  wife  Jane  :    and  he  declared  that  his  said  wife 

Jane  and  her  children  should  take  the  provisions  thereinbefore 
*232  made  for  them  *in  the  same  manner  as  if  she  had  been  married 
to  him  according  to  the  usage  of  the  Church  of  England  and  such 
marriage  had  been  valid  according  to  the  English  law.  It  [was  alleged 
and  was- assumed]  that  the  marriage  was  void  according  to  the  law  of 
Scotland,  and  the  question  was  whether  the  child  born  at  the  date  of 
the  will,  being  illegitimate,  could  take  under  the  Toequest ;  which  Sir  J. 
Leach,  V.-C,  decided  in  the  affirmative.  [He  observed  that  he  had  at 
first  intended  to  direct  an  Inquiry  as  to  the  validity  of  the  marriage,  but 

(e)  31  Beav.  232.  (/)"As  to  this  vide  past,  s.  3.] 

(17)  See  some  further  consequences  of  the  gift  being  a  tlass-gift,  post,  s.  3. 
f(A)  5  Ves.  534,  n.,  also  sliortly  reported  1  S.  &  St.  78,  where  the  decision  is  made  to  turn 
on  the  words  "  begotten  and  to  be  begotten,"  as  constituting  a  specific  reference  to  th6  child 
already  born,  although  those  words  are  omitted  from  the  statement  of  the  gift. 
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that  it  had  been  argued  that  this  was  not  necessarj-,  seeing  that  the  gift 
was  conveyed  in  terms  which  intended  to  give  the  benefit  of  it  to  the 
children  of  Jane,  tliough  she  should  turn  out  not  to  be  his  lawful  wife. 
The  V.-C.  added  that  ho  was  much  struck  with  the  language  of  the  will, 
and  was  of  opinion  that  no  inquiry  was  necessary,  since,  admitting  for 
the  sake  of  argument  that  the  marriage  was  not  valid,  still  the  testator 
had  made  an  express  gift  to  children  who  had  acquired  the  reputation 
of  being  his,  and  their  illegitimacj^  was  not  made  a  condition  of- the  gift 
but  was  merely  a  description  of  the  persons.] 

Even  though  it  were  clear  (and  it  would  certainly  be  difficult  to 
deny),  that  had  the  testator  subsequently  married  Jane  W.  and  had 
legitimate  children  by  her  (i) ,  they  would  have  taken  under  the-  be- 
quest ;  the  case,  it  is  conceived,  forms  no  exception  to  or  contradiction 
of  the  doctrine  that  "  children"  prima  facie  means  legitimate  children  ; 
since  it  is  evide;it  the  illegitimate  child  took  not  bj'  virtue  of  the  be- 
quest to  children  simpl}'  as  such,  but  under  the  clause  providing  for  the 
event  of  the  marriage  proving  to  be  invalid,  and  which  must  be  con- 
sidered as  extending  the  bequest^  to  illegitimate  as  well  as  legitimate 
children.  In  effect,  therefore,  it  was  a  gift  to  the  children  legitimate 
or  illegitimate  of  A. 

[So,  in  Hill  V.  Crook  (Ic),  John  Hill,  having  a  daughter  Mary,  who 
(as  he  knew.)  had  married  J.  Crook,  her  deceased  sister's  husband,  and 
had  issue  by  that  connection,  made  his  will,  dated  1859,  for-  to  "the 
giving  a  debt  due  to  him  from  "his  son-in-law  J.  Crook,"  children  of 
and  devising  leaseholds  in  trust  "for  his  daughter  Mary,  A^^wife  of  ^^ 
the  wife  of  the  said  J.  Crook,"  for  her  separate  use,  p.,"  testator 

^  Kiiowjiig  that 

"  independent  of  *  her  present  or  any  after- taken  hus-     *233  tlie  maniase' 

band,"  and  afterwards  in  trust  for  "  the  child,  if  only  '™^  '"'■'''''^• 

one,  or  all  the  children  if  more  than  one,  of  his  said  daughter  Mary 
Crook,"  witli  other  clauses  referring  to  his  daughter  as  Hillii. 
"Mary  Crook;"  it  was  held  in  D.  P.  that,  although  there  C!iook. 
was  no  reasoh  why  legitimate  children  might  not  take  under  the  be- 
quest, yet  that  two  children  of  the  testator's  daughter  by  J.  Crook,  who 
were  born  before  the  date  of  the  will,  and  had  acquired  the  reputation 
of  being  the  children  of  J.  Crook,  were  entitled.  Lord  Chelmsford 
said  :  "  I  know  of  no  objection  in  law  to  a  gift  to  children,  with  a  clear 
intention  that  'it  shall  appl}-  to  existing  illegitimate  children,  being  so 
applied,  although  after-born  illegitimate  children  must  be  excluded,  and 
the  gift  be  extended  to  future  legitimate  children."  Lord  Colonsay 
said  it  was  clear  to  him  that  the  testator  intended  the  children  of  his 
daughter's  union  with  J.  Crook  should  be  dealt  with  as  if  they  were 
legitimate.     Lord  Cairns  treated  it  as  clear  that  a  testator  might  "  use 

(i)  Before  5  &  6  Will.  4  c.  54,  such  marriages  were  in  England  voidable  only.  By  that 
statute  they  are  made  absolutely  void:  therefore  now  a, gift  by  a  woman  to  her  children  by 
A.  who  was  her  deceased  sister's  husband,  necessarily  meaiis  illegitimate  children  only. 
Re  Goodwin's  Trusts,  L.  R.  IT  Eq.  345. 

(!c)  h.  R.  6  H.  L.  265,  affirming  6  Ch.  311. 
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the  generic  term  '  children'  so  as  to  include  illegitimate  children  along 
with  legitimate  children."  The  onh'  question  was,  did  the  will  in  that 
case,  upon  a  just  and  proper  construction  of  its  terms,  show  an  inten- 
tion so  to  vise  it.  In  his  opinion  it  did.  He  said:  "The  terms  '  hus- 
band' and  '  wife,'  '  father,'  and  '  mother,'  and  '  children,'  are  all  correl- 
ative. If  a  father  knows  that  his  daughter  has  children  bj-  a  connection 
which  he  calls  a  '  marriage'  with  a  man  whom  he  calls  her  '  husband,' 
terming  the  daughter  the  '  wife'  of  that  husband,  I  am  at  a  loss  to  un- 
derstand the  meaning  of  language  if  j'ou  are  not  to  impute  to  that  same 
person,  when  he  speaks  of  the  '  children '  of  his  daughter,  this  meaning; 
that  as  he  has  termed  his  daughter  and  the  man  with  whom  she  was  liv- 
ing '  wife,'  and  '  husband,'  so,  also,  he  means  to  term  the  offspring  born 
of  that  so-called  marriage  the  children  according  to  that  nomenclature. 
If  j'ou  find  that  that  is  the  nomenclature  used  by  the  testator,  taking 
his  will  as  the  dictionarj'  from  which  j'ou  are  to  find  the  meaning  of  the 
terms  he  has  used,  that  is  all  which  the  law,  as  I  understand  the  cases, 
requires"  (Z). 

This  decision  seems  to  be  independent  of  the  fact  that  a  valid  mar- 
riage could  not  possibly  be  contracted  between  Marj'  Crook  and  John 
Crook.  But  the  mere  description  of  A.  as  "  the  wife  "  of  B. ,  will 
*234  not  bring  their  illegitimate  children  within  the  terms  *of  a 
bequest  to  "  the  children  of  A.,"  where  there  has  been  no  mar- 
riage, valid  or  invalid,  and  where  it  does  not  appear  that  the  testa- 
tor knew  the  actual  nature  of  the  connection  between  A.  and  B.  ;  for 
non  constat  that  he  used  the  word  "  wife"  in  any  but  its  legal  sense,  or 
intended  sa\y  but  legitimate  children  to  take  (m).J 

The  rule  then  (expressed  in  accommodation  to  the  cases)  maj'  be 
Rule  with  stated  thus  :  In  order  to  let  in  illegitimate  children  under  a 
suggested  gift  to  children,  it  must  be  clear  upon  the  terms  of  the  will 
qua  1  ca  ion.  j-^^j^gj^  applied]  to  the  state  of  facts  at  the  making  of  it,  that 
legitimate  children  never  could  have  taken  ;  [or  that  its  terms,  when 
so  applied,  never  could  have  had  full  effect  if  confined  to  legitimate 
children  {n) .]  This,  it  is  submitted,  forms  a  test  by  which  the  claim 
of  illegitimate  children  is  always  to  be  tried.  Unfortunately,  however, 
this  principle  has  not  been  invariablj"  adhered  to. 

Thus,  in  Beachcroft  v.  Beachcroft  (o) ,  where  a  testator  who  resided 

(/)  See  also  Dilley  «.  Matthews,  11  ,Tur.  N.  S.  425;  Holt  v.  Sindrey.  L.  E.  7  Eq.  170; 
Lepine  ».  Bean,  L.  R.  10  Eq.  160;  Re  Brown's  Trust,  L.  R.  16  Eq.  239;  Perkins  v.  Goodwin, 
W.  N.,  1877,  p.  111. 

(m)  Re  Ayles'  Trusts,  1  Ch.  D.  282. 

(re)  See  per  Lords  Cairns  and  Hatherlev  in  Doiln  v.  Don'n,  L.  R.  7  H.  L.  573,  575 ;  per 
K.  Bruce,  V.-C,  Warner  v.  Warner,  15  Juf.  141;  per  Stuart,  V.-C.,  Re  Overhill's  Trust.  1  Sm. 
&  G.  366,  .367.] 

(o)  1  Mad.  430.  [See  also  Lalter  i).  Hordern,  1  Ch.  D.  644,  where,  the  testator  having  no 
legitimate  children,  a  gift  to  "  my  daughters  "  wns  held  to  mean  existing  illegitimate  daughters, 
upon  extrinsic  evidence  that  he  always  treated  them  as  his  daughters^  and  so  described  them 
in  the  instructions  for  his  will.  It  is  submitted  that  the  case  is  undistinguishable  from  Dorin 
V.  Dorin,  post,  and  that  the  decision  cannot  be  supported.  "Daughters'"  is  not  more  appro- 
priate than  "children"  to  describe  illegitimate  daughters.  Per  Wood,  V.-C,  Re  Herbert's 
'irusts,  IJ.  &  H.  123.] 
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in  the  East  Indies,  and  was  a  bachelor,  and  had  had  several  "To my 
children  by  a  native  woman,  bequeathed  as  follows:     "  To  children;" 
my  children^  the  sum  of  pounds  sterling,  5,000  each  ;  to  the  mother  of  my 
children,  the  sum  of  sicca  rupees,  6,000,  which  I  request  my  , 
executors  will  secure  to  her  in  the  most  advantageous  way."  mother  of  my 
The  question  was,  whether  the  illegitimate  children  were  children;" 
entitled?     Sir  T.  Plumer,  V.-C,  decided  in  the  afflrmative.     He  re- 
ferred to  Goodinge  v.  Goodinge  {p),  and  Crone  v.  Odell  {q) ,  as  authori- 
ties that  parol  evidence  was  admissible  as  to  the  state  of  the  testator's 
family  when  he  made  his  will ;  and  observed  that,  in  the  case  of  a  latent 
ambiguity,  parol  evidence  was  admissible  to  prove  the  identity  of  the 
person  intended  to  take,  whether  an  individual  or  a  class,  —held  to  ex- 
That  it  had  been  established  by  Metham  v.  JDuke  of  Devon,  git^^^te"^" 
and  AVilkinson  v.  -Adam,  that  illegitimate   children   might  children. 
take  as  a  class;  that  if  the  words  had  been  "my  present  chil- 
dren," they  might  have  taken  as  a  class,  to  be  *  ascertained  by    *235 
evidence,  and  being  unmarried  (?■) ,  he  must  have  meant  his  ille- 
gitimate children.     His  Honor  admitted  that  the  word  "  present"  was 
not  introduced  in  this  will ;  but  he  observed  that  the  general  j„j,^gnt  ;„ 
presumption  is,  that  a  man  sitting  down  to  make  his  will  Beachcroft». 
designs  a  benefit  to  some  existing  object,  and  it  was  extrav- 
agant to  suppose  that  the  testator  had  onlj-  future  possible  children  in 
view,  disregarding  those  whom  he  was  in  the  habit  of  denominating  and 
treating  as  his  children.     Giving  to  each  a  definite  portion,  5,000/., 
and  the  ultimate  residue  to  his  collaterals,  showed  that  he  had  a  definite 
number  in  view,  and  that  he  recognized  his  legitimate  relatives  as  hav- 
ing a  preferable  title  to  a  part  of  his  fortune.    That  was  rational  enough 
if  he  was  providing  for  illegitimate  children,  but  was  very  unlikely  if 
he  was  providing  for  future  legitimate  children.     "For  all  these  rea- 
sons," said  his  Honor,  "  I  think  it  is  reasonable  to  interpret  the  words 
'  my  children'  in  the  same  wa}'  as  if  he  had  said,  '  my  present  children.' 
But  this  construction  of  the  will  does  not  depend  merely  upon  the  first 
clause  of  it ;  for  the  next  clause  clearlj'  shows  what  was  meant,  '  To 
the  mother  of  my  children  the  sum  of  sicca  rupees  6,000,  which  I 
request,'  &c.     "Was  that  a  provision  proper  for  the  intended  wife  of  a 
man  of  his  fortune?    Is  it  probable  that,  after  giving  one  whom  he 
thought  fit  to  be  his  wife  so  smaU  a  sum,  he  should  think  it  necessary 
that  his  executors  should  secure  it  for  her?  (s)     Did  anybody  ever 
describe  his  wife  by  the  term" '  mother  of  my  children? '    If  she  had  no 
children  she  would  not  have  taken  under  this  bequest.     This  second 
clause  of  the  will  is  explanatory  of  the  first ;  for,  when  once  it  is  under- 
stood he  therein  meant  to  describe  some  person  who  had  already  be- 

(p)  1  Ves.  231.  (q)  1  Ba.  &  Be.  481. 

(r)  That  this  circumstance  alone  will  not  let  in  illegitimate  children,  see  Kenebel  v,  Scrat- 
ton,  3  Ea.st,  530. 

(s)  Compare  the  general  scope  of  this  reasoning  with  that  of  Lord  Eldon,  in  Wilkinson  v. 
Adam,  1  V.  &  B.  460. 
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come  the  mother  of  his  children  he  then  had,  he  must,  under  the  term 
'  children,'  have  comprehended  children  already  born,  and  conse- 
quentlj',  as  he  was  unmarried,  his  illegitimate  children ;  and  he  must 
be  supposed  to  .have  used  the  same  word  '  children '  in  the  preceding 
clause  in  the  like  sense.  I  think,  therefore,  it  is  clear  that  existing 
persons  were  meant,  and  that  they  take,  as  in  the  case  of  Wilkinson  v. 
Adam,  as  designated  persons." 

Strictures  on  -^  ^^^^  more  embarrassing  to  a  judge  could  hardly  have 
Beachcroft  v.  occurred,  for  no  man  reading  this  will  with  the  knowledge  of 
the  testator's  situation,  could  really  entertain  a  doubt  as  to 
*236  *  illegitimate  children  being  the  objects  intended  ;  but  that  there 
was  ground  for  holding  judicially  that  such  objects  were  "  upon 
the  face  of  the  will"  manifestly  and  incontrovertibly  pointed  out,  is  not 
equally  clear.  The  circumstance  of  the  amount  of  the  bequest  to  the 
children  and  their  mother,  and  the  terms  in  which  it  was  given,  as  dif- 
fering from  the  mode  in  which  a  testator  would  refer  to  and  provide 
for  his  future  wife  and  her  children,  furnished  exacth'  that  species  of 
conjecture,  which  in  Cartwright  v.  Vawdry  (t)  was  held  insuffloient  to 
let  in  the  illegitimate  child.  Indeed  the  division  into  fourths  in  that 
case  supplied  a  stronger  argument  than  the  frame  of  the  will  in  the  case 
under  consideration  ;  and  with  respect  to  the  argument  founded  on  the 
bequest  to  the  mother  of  the  children,  as  showing  that  the  testator 
referred  to  existing  children,  that  is,  cliildren  then  having  a  "•  mother," 
it  is  to  be  observed  that  the  bequest  to  the  mother  is  wholly  dependent 
on,  and  is  regulated  bj',  the  construction  of  the  gift  to  the  children; 
for,  if  the  gift  to  the  children  standing  alone  would  extend  to  future 
legitimate  children,  then  the  gift  to  their  mother  would  be  a  gift  to  the 
mother  of  the  testator's  legitimate  children,  —  in  other  words,  to  his 
wife. 

In  the  course  of  his  judgment  the  V.-C.  is  made  to  say,  "  That  no 
Construction  ^^^^  '^^^  '^^'^"  found,  where,  when  the  word  children  has 
not  to  be  been  used  in  the  will  of  a  putative  father  who  has  no  legiti- 
pendonti?e  mate  children,  it  has  been  held  that  illegitimate  children 
fact  whetlier  cannot  take  ;  "  [but  such  a  case  now  exists  in  Dorin  v.  Do- 
ch'ildren  rin  (ji) ,  where  a  man,  having  two  illegitimate  children,  after- 
come  in  esse,  ^g^ds  married  their  mother,  and  next  day  made  his  will 
giving  his  propertj'  to  her  for  life  and  afterwards  to  "  his  children  "  b}- 
her;  he  died  without  lawful  issue,  and  it  was  held  in  D.  P.  that  the 
remainder  failed.  Lord  Hatherley  said  :  "It  is  not  because  you  find 
in  the  outward  circumstances  that  there  are  some  children  whom  you 
think  the  testator  ought  to  have  provided  for,  that  the  will  must  be  taken 
to  mean  that  they  are  to  be  provided  for,  when  the  words  in  the  will 
can  have  full  and  complete  effect  given  to  them  if  j-ou  interpl-et  them 

(0  Ante,  217. 

[(h)  h.  K.  7  H.  Ij  568,  reversing  L.  R.  17  Eq.  463.  Godfrey  v.  Davis,  0  Ves.  43,  ante,  SID, 
has  been  cited  for  the  same  point;  but  tliere  the  will  was  not  iy  the  putative  father. 
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in  another  and  a  legal  sense  without  altering  a  single  word."  And 
Lord  Cairns  said:  "  Supposing  it  had  been  in  the  testator's  mind  not 
to  take  an}-  notice  of  these  children  in  his  will,  but  to  malje  a  provision 
for  them  in  some  other  way,  and  to  use  his  will  to  designate 
merel}'  anj'  legitimate  children  who  *  might  be  afterwards  born,  *237 
would  not  every  word  in  the  will  be  satisfied  ?  " 

But  since  the  statute,  1  Vict.  c.  26,  a  will  not  operating  as  an  ap- 
pointment is  under  all  circumstances  absolutelj^  revoked  by  pg^p^  ^f  ^ 
marriage  (x),  and  a  gift  by  a  baclielor  to  his  children  can  Vict.c.26,  on 
never,  therefore,  take  effect  in  favor  of  legitimate  children.  of"siftrby  a 

It  seems  not  nnreasonable  to  impute  to  a  bachelor  having  bachelor  to 
.....  ,  .,  ,  ,  ,    T  ,.  .1  •      1  -1    .1  his  children, 

illegitimate  children  a  knowledge  of  this  law,  and   thence, 

to  infer  an  intention  in  favor  of  the  illegitimate  children.     And  this 

was  so  held  in  Clifton  v.  Goodbun  (y).'] 

Another  case  which  it  is  difficult  to  reconcile  with  the  principles 

deducible  from   the   general  current   of  the   authorities   is  illegitimate 

Fraser  v.  Pigott  h) ,  where  a  testator  after  bequeathing  cer-  children  held 

°        ^  '  .  ,.,,..  ,.,-,,        entitled  un- 

tain  bank  annuities  to  legitimate  and  illegitimate  children  by  der  Rift  to 
name  of  his  two  sons  William  and  John,  gave  the  residue  of  '='"''''''="• 
his  estate  to  his  said  sons  equally,  and  directed  that  if  either  of  them 
should  die  in  his  lifetime  the  moiety  of  his  deceased  son  should  go  to 
his  children  ;  but  if  both  his  sons  should  die  in  his  lifetime,  he  gave  the 
same  to  and  amongst  all  their  children  equally.  Both  the  sons  died  in 
the  testator's  lifetime,  John  leaving  three  legitimate  and  two  illegitimate 
children,  and  William  leaving  three  illegitimate  but  no  legitimate  chil- 
dren. It  was  held,  that  the  illegitimate  children  of  John  were  not 
entitled  to  share  with  the  legitimate  children  in  the  residue,  but  that 
the  illegitimate  children  of  William,  who  left  no  legitimate  child,  were 
to  be  admitted.  Lord  Lj'ndhurst,  C.  B.,  said,  "  It  seems  to  be  clear, 
upon  the  cases,  that  where  there  are  any  legitimate  children  to  answer 
this  description  of  children,  then,  according  to  the  rule  of  law,  the  legit- 
imate children  only  \Vill  take.  If  there  be  no  legitimate  children,  then 
extrinsic  evidence  may  be  given  of  the  persons  who  were  intended  ;  but 
wliere  there  are  legitimate  and  illegitimate  children,  legitimate  children 
only  will  take  under  the  description  of  children.  In  this  case  the  ille- 
gitimate children  of  William  Fraser,  and  the  legitimate  children  onl}'  of 
John  Fraser,  appear  to  me  to  be  entitled." 

This  decision,  so  far  as  it  operated  to  admit  the  „,      , 

'  '■  KGmarks  on 

illegitimate  *  children  of  William  to  participate  in  the     *238  Fyasei-  v. 

residue,  stands  directly -opposed  to  the  principles  and  '^''  ' 

doctrines  of  the  long  line  of  cases  treated  of  in  this   chapter,  from 

(x)  Ante,  Vol  I.  p.  128. 

(y)  L.  R.  G  Eq,  278.  The  point  appears  to  have  been  overlooked  in  Pratt  v.  Mathew, 
22  Beav.  340 ;  although  in  a  former  pase  (338)  it  had  been  referred  to  as  it  affected  as  a  gift 
to  a  "  wife."]  Beachcroft  v.  Beachcroft  has  even  been  cited  in  support  of  the  same  general 
proposition  before  the  statute.  P)-eston  on  Legacies,  201 ;  [but  the  ratio  decidendi  in  that  case 
was  that  the  special  context  of  the  will  pointed  tn present  children.] 

(8)  You.  354,  [disapproved  by  Shadwell,  V.-C,  14  Sim.  216.] 
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Cartwright  v.  Vawdry  to  Bagley  v.  Mollard,  including  a  decision  of  the 
C.  B.  himself,  when  Chancellor  (a).  To  say  that  illegitimate  children 
can  take  under  a  beqaest  which  would  have  applied  to  legitimate  objects 
if  there  had  been  any  such,  makes  the  construction  of  the  will  dependent 
on  subsequent  events,  as  the  testator's  son  William,  who  was  then  liv- 
ing, might  have  had  legitimate  children  in  the  interval  between  the 
making  of  the  will  and  the  testator's  death  ;  and  as  such  children  would 
have  taken,  the  illegitimate  children,  according  to  the  established  doc- 
trine of  the  cases,  clearly  could  not.  The  remark  as  to  the  admissibility 
of  extrinsic  evidence  is  no  less  exceptionable  than  the  decision.  The 
office  of  extrinsic  evidence  in  these  cases  is,  to  ascertain  the  state  of 
facts  existing  at  the  date  of  the  will,  which  often  throws  light  upon  a 
testator's  intention,  and  is  properly  admissible  for  that  purpose  {b). 
But  if  this  eminent  judge  is  to  be  understood  to  mean,  that  because  in 
event  no  legitimate  child  happens  to  claim  under  a  bequest  to  children, 
extrinsic  evidence  is  admissible  to  show  that  the  testator  actually  meant 
to  comprise  illegitimate  children  under  the  description  of  children,  his 
position  is  directly  encountered  by  a  crowd  of  decisions  and  dicta,  in- 
cluding those  of  Lord  Eldon,  who,  we  have  seen,  in  his  elaborate  judg- 
ment in  Wilkinson  v.  Adam,  earnestlj'  and  repeatedl}'  inculcated  the 
doctrine,  that  the  intention  in  favor  of  illegitimate  children  must  appear 
by  necessarj'  implication  on  the  face  of  the  will  itself.  If  the  testator's 
sons,  John  and  William,  had  been  dead  at  the  date  of  the  will,  the 
decision  would  have  been  consistent  with  antecedent  adjudications ; 
and  as  thej'  are  called  in  the  statement  of  the  will,  in  the  report  of  the 
case,  the  testator's  late  sons,  a  cursory  perusal  of  the  case  is  likelj-  to 
lead  to  an  impression  that  such  was  the  fact ;  but  from  the  tenor  of  the 
whole  statement  it  is  evident  that  the  sons  died  after  the  making  of  the 
will,  and  therefore  the  attempt  in  this  manner  to  reconcile  the  case  with 
anterior  determinations  fails. 

II.  It  is  now  clear  that  a  gift  to  a  natural  child  of  which  a  particular 

woman  is  enceinte,  without  reference  to  any  person  as  the  father, 

chMr™^.^  is  good.     Thus,  in  Gordon  v.  Gordon  (c),  where  a 

en  ventre.        *239     *  testator  recited  that  he  had  reason  to  believe  that 

A.  was  then  pregnant  by  him,  and  subsequently  di-  ' 
rected  that  the  child  of  which  she  was  then  pregnant  (not  repeating  the 
words  "  bj'  me")  should  be  sent  to  England,  and  the  expense  paid  for 
by  an  annuitj',  &c.  Two  questions  were  raised  :  first,  whether  the  be- 
Where  de-  quest  was  not  void,  on  the  principle  of  the  early  authorities, 
*v"m!*  "^I*"^  as  a  gift  to  an  unborn  bastard  ;  secondl}',  whether  it  was  not 
the  mother  invalid  as  a  gift  to  an  illegitimate  child  en  ventre  sa  mere 
""j.^S'f's       hy  a  particular  man.     Lord  Eldon  said  :   "  Upon  the  first  of 

(a)  Mortimer  v.  West,  3  Eiiss.  370.  (5)  Ante,  Ch.  XIII. 

(c)  1  Mer.  141.    See  also  judgment  in  Earle  v.  Wilson,  17  Ves.  532;  [Dawson  v.  Dawson, 
6  Mad,  292.] 
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these,  which  is  the  general  question,  I  remain  of  my  former  opinion, 
that  it  is  possible  to  hold,  consistently  with  the  opinion  of  Lord 
Coke,  that,  if  an  illegitimate  child  en  ventre  sa  mere  is  described  so  as 
to  ascertain  the  object  intended  to  be  pointed  out  it  may  take  under 
that  description.  Then,  with  regard  to  the  application  of  that  principle 
to  the  present  case,  I  studiously  abstain  from  expressing  any  opinion  as 
to  what  it  would  be  if  the  words  were  '  to  my  child,'  while  I  decide  that 
the  words  being  only  '  the  child  with  which  A.  is  now  pregnant,'  those 
words  will  do,  so  as  to  give  effect  to  the  will  in  its  favor."  ^ 

The  distinction  between  the  preceding  case  and  those  in  which  the 
paternity  forms  part  of  the  description  is  obvious.     Where  Distinction 
the  gift  is  to  the  child  with  which  a  particular  woman  is  en-  where  de- 
ceinte,  generally,  the  fact  of  birth  is  the  sole  ground  of  title,  chiidren^by 
and  that  is  easj'  of  ascertainment.     On  the  other  hand,  a  a  particular 
gift  to  the  child  with  which  a  woman  is  enceinte  by  a  particu- 
lar man,  introduces  into  the  description  of  the  object  a  circumstance 
which  the  law  treats  as  uncertain  (a  bastard  being,  in  respect  of  his 
paternal  parent  at  least,  filius  nuUius),  and  which  it  cannot  properly 
permit  to  be  inquired  into  ;  and  the  devise  is  therefore,  unless  the  fact 
in  question  can  be  assumed,  necessarily  void.^    And  this  principle,  it 
seems,  extends  even  to  gifts  by  a  testator  to  his  own  child,  if  the  fact 
of  his  parental  relation  to  the  object  be  unequivocally  made  part  of  the 
qualification. 

Thus,  in  Earle  v.  Wilson  (d),  where  a  testator  bequeathed  to  "  such 
child  or  children,  if  more  than  one,  as  M.  may  happen  to  be  gucj,  ^  gift 
enceinte  of  hy  me"  Sir  W.  Grant  held  it  to  be  void.'     There  ^^id  invalid, 
was  no  gift,  he  said,  to  the  child  of  which  M.  might  be  en-  ceeding^from  ' 
ceinte,  except  as  the  child  of  the  testator.     It  was  not  a  ""^  father, 
matter  of  indifference  to  him  whether  that  child  should  have  been  be- 
gotten hy  him  or  another  man ;  therefore  he  could  not  do  what 
was  *  required,  that  is,  reject  the  words  "  by  me  "  as  superfluous.     *240 
"  Suppose,"  he  observed,  "  the  words  '  as  she  may  happen  to  be 
enceinte  of  by  me,'  could  be  taken  to  mean,  '  as  she  is  now  enceinte  of  by 
me,'  in  which  there  is  considerable  difHcultj' ;  yet  if  the  rule  of  law  does 
not  acknowledge  a  natural  child  to  have  any  father  before  its  birth,  the 
change  of  phrase  would  not  have  the  effect  of  making  the  bequest  good. 
He  means  to  give  to  an  unborn  bastard  by  a  description  which  the  law 
says  such  person  cannot  answer ;  and  if  you  take  away  that  part  of  the 
description,  non  constat  that  the  gift  would  ever  have  been  made." 

It  will  be  observed  that  Lord  Eldon  in  Gordon  v.  Gordon  (/)  cau- 
tiously abstains  from  giving  an  opinion  on  the  point  decided  b}'  Sir  W. 
Grant  in  Earle  v.  Wilson,  and.  had,  it  seems,  obtained  the  concurrence 

(d)  17  Ves.  528.  (/)  1  Mer.  141,  stated  ante,  238. 

1  See  ante,  p.  185,  n.  1. 

2  See  2  Williams,  Ex.  {6th  Am.  ed.)  1187. 
a  lb.  - 
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of  that  learned  judge  in  the  opinion  he  then  pronounced.  But  the 
Evans  v.  authority  of  Earle  v.  Wilson  has  been  since  questioned  in 
Massey.  Evans  v.  Massey  (g),  in  which  a  testator,  who  resided  in 
India,,  devised  as  follows :  "  Having  two  natural  children,  and  the 
mother  supposed  to  be  now  carrying  a  third  child,  I  bequeath  the  whole  of 
my  property  in  England  at  this  time,  or  now  on  the  seas  proceeding  to 
Gift  to  ilie-  England,  to  be  divided  equally  between  them ;  that  is  to 
enm^re^il  Say,  if  another  child  should  be  born  by  the  mother  of  the 
good.  other  two,  in  proper  time,  that  such  child  is  to  have  one 

third  of  such  propert3\"  The  testator  appointed  certain  persons  guar- 
dians of  his  children,  and  in  the  bequest  of  the  residue  expressed  him- 
self thus,  "  after  paj'ing  my  natural  children  as  aforesaid."  The 
question  was,  whether  the  bequest  to  the  child  en  ventre  sa  mere  was 
made  to  it  as  the  child  of  the  testator,  orwhether,  on  the  other  hand, 
it  was  not  to  the  child  with  which  the  woman  was  enciente,  without  ref- 
erence to  the  father  as  an  essential  part  of  the  description.  Richards, 
C.  B.,  was  of  opinion  that  the  bequest  was  good.  He  considered  the 
Earle  ».  Wil-  case  to  be  distinguished  from  Earle  v.  Wilson,  as  to  which, 
son  ques-        however,  he  observed,  that  he  did  not  understand  the  grounds 

tioned  by 

Richards,  upon  which.it  proceeded,  and  therefore  could  not  entirely 
^-  ^-  accede  to  it ;  that  the  decision  excited  surprise  at  the  time, 

and  that  some  of  the  judges  had  intimated  upon  several  occasions  dis- 
satisfaction with  it.  After  adverting  to  what  fell  from  Lord  Eldon  in 
Gordon  v.  Gordon,  he  proceeded:  "  We  have  therefore  only  to  inquire, 
in  this  case,  whether  there  be  in  the  terms  of  the  present  bequest, 

worded  as  it  is,  such  a  condition  precedent  annexed  to  it  by 
*241     the  testator  as  by  necessary  construction  *  requires,  that  in  order 

to  give  effect  to  the  bequest,  the  child  must  be  shown  to  be  the 
testator's  child,  and  that  he  meant  to  give  it  only  in  case  the  child 
should  be  his  ;  and  that  not  onlj'  by  matter  of  implication  or  argument, 
but  of  clear  illustration.  The  testator's  words  are,  'Having  two  nat- 
ural children,  and  the  mother  supposed  to  be  now  carrying  a  third 
child.'  Now  he  does  not  say,  '  with  which  she  is  pregnant  by  me,'  but 
merely  that  she  is  supposed  to  be  pregnant  generallj-,  and  the  time  of 
her  delivery  would  prove  that  fact ;  then  he  bequeaths  to  such  child  the 
legacy  in  question.  It  is  quite  clear  that  there  is  nothing  in  the  words 
of  the  bequest  so  far,  asserting  that  the  child  was  his,  or  that  he  thought 
so ;  for,  although  there  can  be  no  doubt  that  he  did  think  so,  yet  he 
does  not  in  terms  make  such  supposition  the  obvious  and  sole  motive  of 
the  bequest.  The  words  are  quite  general,  merel}-  particularizing  the 
child  that  she  was  then  supposed  to  be  carrying,  and  that  would  cer- 
tainly have  excluded  an  after-begotten  child,  if  his  then  supposition 
should  turn  out  to-  have  been  incorrect.  Now  the  only  difficulty  arises 
from  the  testator  having  afterwards,  in  alluding  to  the  children,  called 

iff)  8  Pri.  22. 
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them  his ;  and  upon  that  it  has  been  considered  that  this  case  is  within 
the  reasoning  and  the  principle  of  the  decision  in  Earle  v.  Wilson,  be- 
cause the  testator,  it  is  said,  plainly  means  to  assert  that  the  children 
are  his,  and  that  the  legacy  is  given  to  the  unborn  child  as  one  of  his 
children,  and  that  it  is  given  to  it  entirely  on  that  consideration,  as  the 
basis  and  condition  precedent  of  the  gift.  I  do  not,  however,  think 
that  these  subsequent  words  can  be  considered  as  so  applying  to  the 
bequest  itself,  as  to  modifj'  and  control  it.  They  were  merely  a  refer- 
ence to  it,  and  were  not  intended  to  have  any  effect  upon  it.  The  allu- 
sion does  not  show  that  he  meant  the  child  to  take  only  in  case  of  its 
being  his,  nor  does  it  amount  to  an  assertion  that  the  child  was  his,  or 
that  the  testator  considered  he  was  giving  to  it  the  legacy  solely  as  his 
child." 

It  is  to  be  inferred  from  the  observations  of  the  C.  B.  that  the  prin- 
ciple upon  which  he  founded  his  objection  to  Earle  v.  Wilson  Remarks  on 
is  this  :  that  where  a  testator  gives  to  the  child  or  children  Evans  ». 
with  which  a  particular  woman  is  enceinte  by  him,  although     ^^^y- 
he  describes  the  child  as  his  own,  yet  that  he  intends  to  make  it  the  ob- 
ject of  his  bounty  at  all  events,  assuming  his  parental  relation  to  the 
child  as  a  fact  not,  farther  to  be  inquired  into :  but,  as  the  learned  judge 
thought  that  in  the  case  before  him  the  child  was  not  so  described, 
Earle  v.  Wilson  remains  *  uncontradicted  hy  his  decision.     It  is     *242 
clear,  however,  that  the  court  will  not  act  upon  the  principle  of 
that  case,  unless  the  testator's  intention  to  make  the  fact  of  his  parent- 
age to  the  unborn  infant  an  essential  part  of  its  description  be  unequivo- 
cally demonstrated. 

[It  has  been  said,  however,  that  a  child  en  ventre  sa  mere  is  a  child  in 
esse,  and  may  have  a  name  by  reputation  (h).     If  so,  a  repu-  -^jiether 
tation  regarding  its  paternity  acquired  at  the  date  of  the  will  child  e» 
by  a  child  en  ventre  should  be  as  efficacious  as  a  reputation  have  1*113016 
then  acquired  by  a  child  previously  born,  to  bring  it  within  by  reputa- 
the  description  of  a  child  by  a  particular  father.     But  all  the 
cases  were  argued  and  decided  on  the  opposite  assumption,  and  Lord 
pjldon  laid  it  down  clearly'  that  until  born  a  child  has  no  reputation  (i) . 
There  appears,  at  least,  to  be  no  case  in  which  reputation  acquired  be- 
fore birth  has  been  recognized,  and  Sir  W.  James,  L.  J.,  has  intimated 
that,  in  his  opinion,  there  would  be  great  if  not  insuperable  difficulties 
in  the  way  of  proving  it  (k) . 

The  question  would  seem  to  have  been  involved  in  the  facts  of  Crook 
V.  Hill  (/) ,  where,  besides  the  two  children  born  before  the  „    , 
date  of  the  will,  the  testator's  daughter  Mary  had  another  Hill,  cor. 
child  born  after  the  testator's  death,  which  (as  the  testator  ^^^''  ^■"^" 

[(h)  Bv  Sir  E.  Sugden,  2  Jo.  &  Lat.  460;  also  by  Romilly,  M.  R.,  22  Beav.  339,  340. 
(i)  1  Mer.  152,  agreeing  with  Lord  Macclesfield,  Metham  'v.  Duke  of  Devon,  1  P.  W.  529, 
where  dictum  as  well  as  decision  referred  to  children  by  a  particular  father. 

(k)  In  Occleston  v.  FuUalove,  L.  E.  9  Ch.  158.     (I)  3  Ch.  D.  773,  will  stated  ante,  p.  232. 
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is  stated  to  have  known)  was  en  ventre  sa  mere  at  the  date  of  the  will. 
There  was  no  specific  reference  to  that  child ;  but  it  was  held  by  Sir  C. 
Hall,  V.-C,  that  it  came  within  the  class  described  as  "  the  children  of 
mj-  daughter  Mary  Crook."  He  observed  that  as  a  general  rule  (i.e.  in 
case  of  a  lawful  marriage)  a  child  en  ventre  is  included  in  a  trust  for 
children,  and  continued  :  "  The  case,  both  before  the  L.  JJ.  and  in  D.  P., 
has  proceeded  on  the  view  that  the  testator  had  thought  proper  to  make 
a  will  based  on  the  assumption  that  the  union  of  his  daughter  with  J. 
Crook  was  a  legal  marriage,  and  all  his  dispositions  for  the  objects  to 
take  under  his  will  are  framed  upon  this  footing.  It  is  clear  then  that, 
meaning  as  he  did  by  the  word  children  the  issue  of  that  union,  he  must 
be  taken  to  have  meant  to  include  a  child  en  ventre  sa  mere.'' 

That  is  to  saj-,  the  testator  meant  this  child  to  be  included  if  it  was  a 
child  of  that  "  union."  Now,  the  marriage  being  invalid,  the  only  ad- 
missible evidence  that  the  child  was  the  issue  of  that  union  was 
*243  reputation :  for,  of  course,  the  testator  could  not  cause  *  his 
assumption  of  the  validity'  of  the  union  to  prevail  so  far  as  to 
dispense  with  this  evidence.  But  na  allusion  was  made  to  this  point, 
and  no  such  evidence  was  asked  for  (m)  ;  and  the  decision  seems  to  re- 
quire the  further  assumption  that  the  testator  intended  every  child  of 
his  daughter  born  during  that  "union"  to  be  taken  to  be  a  child  o/that 
' '  union  :  "  thereby,  in  effect,  eliminating  the  question  of  paternity 
altogether.  In  this  respect  the  decision  appears  to  depart  from  the 
ground  taken  in  D.  P.  The  reputed  paternitj-  of  the  two  elder  children 
was  there  proved  (i.e.  admitted  on  demurrer),  and  was,  it  is  submitted, 
essential  to  their  claim  ;  for  though  the  gift  was  to  the  children  of  Marj' 
Crook  (without  saying  "  by  J.  Crook"),  yet  this  would  have  been  com- 
pletely satisfied  by  apph'ing  it  to  her  legitimate  children  (who,  it  will 
be  remembered,  were  considered  to  be  included),  and  to  them  alone,  if 
the  court  had  not  found  on  the  face  of  the  will  an  intention  to  include 
her  illegitimate  children  by  J.  Crook.  It  is  to  be  observed,  however, 
that  the  claim  of  the  child  en  ventre  was  virtually'  unopposed. 

But  if  the  child  which  is  en  ventre  at  the  date  of  the  will  is  afterwards 
_  ..  ,  born,  and  before  the  testator's  death  acquires  the  reputation 
wards  born  of  being  child  of  the  person  described  as  father,  the  difficulty 
remife  beiofe  ''''O"!^'  seem  to  be  removed.  Unless  the  fact  of  paternitj-  be 
testator's  clearly  made  a  condition  of  the  gift,  there  appears  to  be  no 
^^   ■  reason  for  making  a  distinction  in  this  respect  between  a  gift 

speciflcallj'  to  a  child  en  ventre,  and  a  gift  to  children  generally,  described 
as  by  a  particular  father  ;  and  with  regard  to  the  latter,  as  we  shall  here- 
after see,  reputation  acquired  at  any  time  before  the  death  of  the  testa- 
tor, when  the  will  conies  into  operation,  has  been  held  sufficient  (n).] 

(m)  The  statement  that  testator  "knew "'of  his  daughter's  prej^nancy  (even  supposing 
that  could  be  taken  for  "reputation")  seems  to  imply  a  speiies  of  evidence  wliich  tlie  law 
will  not  permit  to  be  given. 

()()  Occleston  v.  Fullalnve,  L.  R.  9  Ch.  147,  159,  170;  Re  Goodwin's  Trust,  L.  R.  17  Eq. 
345 ;  Perkins  v.  Goodwin,  W.  N.,  1877,  p.  Ill  (testator  not  the  father).    In  Gordon  v.  Gordon, 
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*III.  The  preceding  sections  leave  untouched  the  question    *244 
respecting  the  vaUdity  of  a  devise  or  bequest  to  the  illegitimate 
children,  not  in  esse,  of  a  particular  woman,  without  reference  Whether 
to  tlie  father.     The  state  of  the  law  on  the  subject  seems  to  Uf^fg  not*;^' 
be  this  :  the  earlj'  authorities  are  opposed  to  gifts  to  such  esse  good. 
objects  on  the  ground  "  that  the  law  will  not  favor  such  a  generation, 
nor  expect  that  such  shall  be"  (o).     Dicta,  however,  have  been  thrown 
out  by  recent  judges  which  cast  a  doubt  upon  the  old  opinion.     In  Wil- 
kinson V.  Adam  (p),  Lord  Eldon  observed,  that  he  knew  no  law  against 
such  a  devise;  but  he  afterwards  said(2'),  that  whether  the  cases  in 
Lord  Coke  (r),  which  were  all  cases  of  deeds,  had  necessarilj'  established 
that  no  future  illegitimate  child  could  take  under  anj-  description  in  a 
will,  whether  that  was  to  be  taken  as  the  law  it  was  not  necessary  to 
decide  in  that  case.     He  would  leave  that  point  where  he  found  it,  with- 
out any  adjudication. 

Undoubtedly,  if  the  objection  to  gifts  of  this  description  was  referable 
simply  to  the  ground  of  uncertaintj',  there  would  be  no  difficulty  in  say- 
ing, in  opposition  to  the  earlj'  authorities,  that  such  a  devise  miglit  be 
sustained,  as  it  is  evident  that  a  gift  to  the  future  illegitimate  children 
of  a  woman  does  not  involve  greater  uncertainty  than  such  a  devise  to 
legitimate  children.  But  it  is  conceived  that  there  remains  a  serious 
objection  to  the  validity  of  such  dispositions,  on  grounds  of  public 
policy. 

To  support  the  great  interests  of  morality  is  part  of  the  policy  of  every 
well-regulated  state,  and  has  long  been  a  principle  of  tlie  ^vi  •    .- 

°  '  OIL  Objection  on 

law  of  England,  which  was  uniformly  refused  validity  to  pro-  grounds  of 
visions  offering  a  direct  incentive  to  vice  ;  as  in  the  case  of  P"'''"^  policy, 
bonds  given  with  a  view  to  cohabitation,  the  fate  of  which  is  well  known. 

1  Mer.  150,  the  question  of  subsequent  recognition  of  the  child  was  mentioned,  but  not  deter- 
mined, her  clann  being  upheld  on  other  grounds.  In  Earle  r.  Wilson  a^id  Evans  v.  Maasey 
the  child  was  not  born  until  after  testator's  death.  Lord  Selborne  is  reported  (L.  R.  9  Ch. 
158)  to  have  said,  "  In  Metham  v.  Duke  of  Devon  the  child  en  ventre  at  the  date  of  the  will 
was  born  and  in  the  testator's  lifetime  acqtdred  the  same  reputation  {i.e.  of  being  the  Duke's 
child  b)^  Mr.^.  H.),  but  this  child,  as  well  as  all  others  born  still  later,  was  excluded: "  which, 
if  correct  would  put  that  case  in  opposition  to  those  cited  above.  But  the  italicized  portion  of 
the  statement  is  not  contained  in  1  P.  W.  529,  n,or  in  R.  L.  1718,  B.  fo.  215.  According  to  the 
latter  book  there  were  but  six  children  of  the  Duke, (the  original  defendant)  by  Jlrs.  H.  The 
plaintiff  alleged  that  live  only,  including  herself,  were  born  before  the  date  of  the  deed-poll 
(will),  but  that  Henrietta,  the  sixth,  claimed  a  share,  though  born  after  the  death  of  the  testa- 
tor. Henrietta  answered  that  all  six  "  were  born  at  the  time  of  the  said  deed,  or  at  leastwise 
before  the  said  (testator's)  death,  and  the  said  Duke  owned  them  all  "  (not  saying,  in  the  tes- 
tator's lifetime).  Tiie  declaration,  extracted  1  P.  W.  530  n.,  is  followed  by  a  direction  for  an 
inquiry  "  what  children  or  reputed  children  of  Lord  C.  (the  Duke)  by  the  said  Mrs.  H.  were 
living  at  the  date  of  the  said  deed-poll."  No  mention  is  made  in  R.  L.  of  one  of  the  children 
being  en  ventre  at  the  date  of  the  deed.  This  fact  depends  on  P.  W. ;  and  Henrietta,  being 
the  only  one  whose  claim  was  disputed,  was  doubtless  that  child;  but  that  she  had  in  the  les- 
tato7''s  lifetime  acquired  the  reputation  of  being  a  child  of  the  Duke  by  jMrs.  H.  or  that  there 
were  any  *'  other  children  born  still  later  "  does  not  appear  by  either  book ;  nor  is  the  date  of 
the  testator's  death  given.  The  report  does  not  intimate  that  the  i'nquiry  led  to  anv  further 
hearing.]  (o)  See  Blodwell  v.  Edwards,  Cro.  El. "510. 

(/))  1  \''.  &  B.  446.  [But  the  context  shows  that  he  was  speaking  only  of  such  as  were 
begotten  in  tlie  testator's  lifetime,  and  bom  "  within  the  longest  period  allowed  for  gesta- 
tion."] 

(j)  1  V.  &  B.  468.  (!•)  Co.  Lit.  3  b. 
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The  same  principle,  it  may  be  contended,  applies  to  gifts  in  favor 
*245     of  the  objects  in  question.     It  is  true  that  here  *  the  unoffending 

offspring,  and  not  the  delinquent  parent,  is  the  subject  of  them ; 
but  it  requires  no  great  insight  into  the  ordinary  springs  and  motives  of 
human  action,  to  perceive  that  bounty  to  the  offspring  may  act  as  a 
powerful  engine  to  subvert  the  chastity  of  the  parent.  Suppose  a  large 
estate  to  be  deyised  to  every  future  illegitimate  child  of  an  indigent 
woman,  would  not  such  a  provision  hold  out  a  strong  encouragement  to 
incontinencj'  ?  Cases  might  be  suggested  which  would  place  the  argu- 
ment of  immoral  tendency  in  a  strong  point  of  view  ;  but  since  in  gifts 
to  future  illegitimate  children  they  are  generallj'  described  as  the  off- 
spring of  a  particular  man,  which  [as  regards  those  begotten  after  the 
testator's  death]  renders  tteto  indisputably  void,  the  writer  will  only 
further  observe,  that  the  view  which  has  been  taken  of  the  subject  is  not 
at  all  prejudiced  by  the  decisions  establishing  the  validit}'  of  gifts  to 
bastards  en  ventre;  for  as  in  these  cases  the  immoral  act,  which  it  is  the 
policy  of  the  law  to  discourage,  has  been  done,  the  argument  on  which 
the  objection  is  founded,  does  not  apply,  and  they  fall  within  the  prin- 
ciple which  allows  validity  to  provisions  founded  on  the  consideration  of 
past  cohabitation. 

[Lord  St.  Leonards  expressed  a  clear  though  extra-judicial  opinion 
that  public  policy,  and  not  uncertaint}-,  was  the  ground  of  objection  to 
gifts  to  future  illegitimate  children.  ^Referring  to  his  own  argument  in 
Mortimer  v.  West,  he  said  he  still  retained  the  same  opinion  as  he  had 
then  formed  after  a  careful  search  into  the  authorities.  According  to 
his  impression  of  the  authorities,  thej-  authorized  the  position  that  it 
made  no  difference  whether  the  father  was  referred  to  or  not.  That 
it  was  on  the  ground  of  public  policy  that  such  gifts  were  held  to  be 
void,  not  because  of  the  difficulty  or  indelicacy  which  might  ensue  in 
pursuing  an  inquiry  as  to  the  paternity  of  the  child  (s). 

As  regards  provisions  for  children  to  be  begotten  after  the  instrument 
—as  to  comes  into  operation,  i.e.  as  to  deeds  the  time  of  execution, 

children  be-    ^^    g  ^  yi\\\s  the  time  of  testator's  death,  this  doctrine  is 

gotten  alter 

testator's  nowhere  denied :  such  children,  whether  described  as   the 

'  issue  of  the  woman,  or  of  the  woman  bj-  a  particular  man, 

aT  to  children  Cannot  take  (<).  But  as  to  a  will  there  is  yet  another  period  to 

begotten  be-  i^e  considered,  viz.  that  which  comes  between,  its  execution 

tWGBH  tllG 

will  and  tcs-    and  the  testator's  death.     Testamentary  provisions  for  cliil- 

tatoT's  death.  ^,.gj)  ^q  jjg  begotten  during  this  period  also  were  held  void 

*246     as  being  contra  *bonos  mores,  by  Sir  J.  Romillj',  M.  R.  (u),  and 

Sir  "W.  P.  Wood,  V.-C.  (y).     Indeed  no  distinction    between 

{(s)  Re  Connor,  2  Jo.  &  Lat.  459. 

(/)  Per  James  and  Melliah,  L.  JJ.,  9  Ch.  D.  160,  166,  167,  171;  Crook  v.  Hill,  3  Ch.  D. 
773  (as  to  Edward). 

(u)  Medworth  v.  Pope,  27  Beav.  71,  and  Lepine  v.  Bean,  L.  E.  10  Eq.  160  (gifts  by  reputed 
father).  See  also  Pratt  B.  Mathew,  22  Beav.  33+,  and  per  Lords  Chelmsford  and  ftolonsay, 
L  R.  6  H.  L.  278,  280.  (»)  Howarth  ».  Mills.  L.  R.  2  Eq.  389  (gift  bv  mother). 
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the  two  cases  was  ever  expressly  drawn  (though  it  is  probably  what 
Lord  Eldon  hinted  at  in  the  passage  cited  above)  until  it  Occieston  v. 
came  to  be  discussed  in  Occieston  v.  FuUalove  (x),  where  FuHaiove. 
a  testator  gave  real  and  personal  estate  in  trust  for  ' '  his  sister-in- 
law"  M.  L.  (with  whom  he  had  gone  throiigh  the  form  of  mar- 
rfage)  for  life,  and  after  her  death  for  "  his  reputed  children  C.  and  E., 
and  all  other  the  children  he  might  have,  or  be  reputed  to  have,  by  the 
said  M.  L.  then  born  or  thereafter  to  be  born."  A  third  child  of 
M.  L.,  which  was  en  ventre  sa  mere  at  the  date  of  the  will,  was  born 
before  the  testator's  death,  and  was  by  him  acknowledged  and  described 
in  the  register  of  births  as  his.  Sir  J.  Wickens,  V.-C,  held  that  this 
child  was  not  entitled  to  share.  On  appeal,  the  court  was  divided : 
Lord  Selborne  agreed  with  the  V.-C. ;  but  James  and  Mellish,  L.  JJ., 
differed  from  him  on  the  technical  ground  that  a  will  was  always  revo- 
cable during  the  testator's  life,  and  could  therefore  be  no  inducement 
to  himself  to  continue  an  immoral  life,  or  at  any  rate  that  this  was  too 
uncertain  to  be  made  a  ground  of  decision.  As  to  the  woman,  there 
was  no  evidence  that  she  knew  the  will  was  made,  and  if  she  did,  she 
must  also  have  known  that  it  could  be  revoked  at  an^'  moment. 

Sir  W.  James  gave  a  new  turn  to  the  familiar  reflections  on  the  duty 
of  providing  for  "the  unfortunate  beings  of  whose  existence  one  is  the 
author."  Those  reflections  are  usually  (and  particularly  by  Lord  El- 
don (if))  applied  only  to  children  begotten  before  the  date  of  the  will ; 
but  the  L.  J.  extended  them  to  children  afterwards  to  be  begotten ; 
he  thought  it  a  shocking  and  perverse  thing  to  deny  to  a  man  ' '  living 
in  an  unhallowed  connection,"  which  he  means  to  continue,  the  right  of 
making  a  will  beforehand  in  favor  of  the  illegitimate  children  which 
"  in  the  course  of  nature"  he  expects  to  beget,  and  which  the  L.  J. 
pictured  as  becoming,  in  consequence  of  that  denial,  "  pariah 
outcasts  infesting  the  pubhc  streets  "  {z).  But  if  this  denial  is  *  of  *247 
such  serious  consequence,  the  deterrent  force  of  it  must  be 
admitted;  and  Lord  Selborne  said:  "In  however  forcible  a  light  the 
difference  for  this  purpose  between  a  gift  by  deed  and  such  a  gift  by 
will  may  be  presented,  I  am  not  satisfied  that  the  distinction  can  be 
practically  established  without  a  material  encroachment  upon  the  prin- 
ciple which  is  admitted  to  stand  in  the  waj'  of  a  prospective  provision 
by  deed  for  future  illegitimate  children."  But  the  decision  was  reversed 
in  obedience  to  the  opinion  of  the  majoritj'  of  the  court. 

A,s  to  the  suflSciency  of  the  description  to  identify  the  objects 
of  gift,  reliance  was  placed  by  Sir  W.  James  on  the  gift  being  to  the 

{x)  L.  R.  9  Ch.  147.  (y)  1  Mer.  148,  149. 

(2)  The  L.  J.  added,  "what  appeared  to  him  a  reductio  ad absurdum  of  this  supposed  rule 
of  public  policy:  Take  the  case  of  a  gift  to  a  concubine  of  the  man's  propertj'  charged  ivith 
the  maintenance  and  education  of  her  offspring  described  as  in  that  -will ;  did  moralit)'  require 
that  this  court  should  give  her  the  whole,  leaving  her  if  she  pleased  to  throw  the  offspring  on 
the  streets?"  Now  the  law  has  provided  for  such  a  case  by  rendering  a  woman  so  doing 
punishable  as  a  rogue  and  a  vagabond  (7  &  8  Vict.  0. 101,  s.  6). 
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Distinction  testator's  "reputed"  children,  as  relieving  the  case  from 
"to'chii-^'^'  the  difficulty  which  would  have  existed  if  the  gift  had  been 
dren  "  and  "  to  my  future  cliildren  by  A.  B.,"  which  he  thought  would 
children"'^of  have  annexed  the  condition  that  they  shall  be  reallj"  his  chil- 
a  man.  dren.     But  Lord  Selborne  considered  that  this'  made  no  dif- 

ference, the  identitj'^  of  the  objects  being  in  both  cases  equallj-  proved 
by  evidence  of  reputation :  and  in  Re  Goodwin's  Trust  (a),  where  a 
testatrix  bequeathed  personalty  in  trust  for  A.  (who  had  been  her  late 
sister's  htisband)  for  his  life,  and  after  his  death  for  "  all  mj'  children  by 
A.,"  it  was  held  by  Sir  G.  Jessel,  M.  R.,  that  an  illegitimate  child  of 
the  testatrix  born  several  jears  after  the  date  of  the  will,  and  registered 
by  A.  as  the  son  of  himself  and  the  testatrix,  was  entitled  to  share. 
The  M.  R.  said  the  principle  of  Occleston  v.  Fullalove  was  that  a  gift 
\)j  a  man  or  woman  to  one  of  his  or  her  children  b^'  a  particular  per- 
son, was  good  if  the  child  had  acquired  the  reputation  of  being  such 
child  as  described  in  the  will  before  the  death  of  the  testator  or  testatrix. 
In  Occleston  v.  Fullalove  (5)  Lord  Selborne,  having  delivered  his 

opinion  that  the  gift  was  void  as  to  the  general  class  of  chil- 
Effect  where       i-  o  o 

the  class  in-    dren  who  might  be  born  after  the  date  of  the  will,  held  that 

as"'^e1i  as'e"^-  ^®  *  necessary  consequence  it  was  void  also  as  regarded  the 
isting  chil-      child  en  ventre  at  the  date  of  the  will,  "  for  the  reasons  which 
were  well  stated  by  Lord  Romill}'  in  Pratt  v..  Mathew  (c) , 
against  separating  from  the  general  class  of  after-born  children  a  child 
who  was  en  ventre  sa  mere  when  the  will  was  made,  but  to  whom  there 
is  no  gift  otherwise  than  as  a  member  of  that  general  class."     Sir  G. 
Mellish,  L.  J.,  also  with  reference  (it  would  seem)  to  this  point,  dis- 
tinguished the  case  where  the  will  was  that  of  the  putative  parent  from 
Metham  v.  Duke  of  Devon  and  Hill  v.  Crook;  where  it  was  the 
*248     will  of  a  third  person,  and  where  therefore  the  *word  "chil- 
dren "  might  (so  far  as  the  construction  of  the  will  was  concerned) 
have  included  children  begotten  after  the  death  of  the  testator,  which 
children  he  did  not  deny  would  be  prevented  from'  taking  on  grounds 
of  public  policj-. 

But  in  Pratt  v.  Mathew,  Lord  Romilly  was  dealing  with  a  different 
case  from  Occleston  v.  Fullalove.  He  rejected  the  claim  of  the  child 
en  ventre  in  the  case  before  him,  not  on  account  of  its  supposed  insep- 
arabilitj'  from  the  general  class  as  a  member  of  which  it  must  (if  at 
all)  be  admitted,  but  expressly  because  in  his  opinion  the  class  included 
legitimate  children  only.  He  decided  against  the  child  en  ventre  because 
it  was  not  a  member  of  the  class  ;  Lord  Selborne  because  it  was. 
But  claiming  under  a  general  gift  to  "after-born  children"  does  not 
make  the  child  en  ventre  (who  ex  hypothesi  is  sufHciently  described  b}'  it) 
less  a  child  in  esse,  though  the  rest  of  the  class  not  being  in  esse  are 
incapacitated  by  law.     The  words  are  the  same  for  all,  but  the  things 

(a)  L.  R.  17  Eq.  345.  (J)  L.  R.  9  Ch.  147,  157.  (c)  22  Beav.  334,  340. 
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signified  are  different.     Why  should  not  the  child  in  esse  (provided  it 
acquires  the  necessary  reputation  in  the  testator's  lifetime)  have  the 
benefit  of  the  general  rule  which  regulates  gifts  to  a  class,  General  rule 
viz.  that  those  members  who  at  the  testator's  death,  or  at  that  capable 
an}-  time  between  that  event  and  the  period  of  distribution,  class  take  the 
are    capable    of   taking,  take    the  whole,  and   that   those  whole  fund. 
members  who  are  incapable  whether  by  dying  in  the  testator's  lifetime, 
or  by  attesting  the  will,  or  by  some  other  operation  of  law,  take  noth- 
ing («?). 

Lord  Selborne's  opinion  was  limited  in  terms,  and  it  would  appear 
designedly  so,  to  cases  where  the  general  class  is  restricted  in  point 
of  expression  or  description,  to  future-born  children  (e)  ;  and  in  that 
respect  it  differs  from  the  opinion  suggested  in  the  distinction  taken  by- 
Sir  G.  Mellish ;  for  this  applies  to  cases  where  the  class  might  include, 
though  it  is  not  restricted  to,  after-born  children.  But  in  Crook  v. 
Hill  (/)  no  objection  to  the  right  of  the  child  en  ventre  at  the  date  of 
the  will  was  suggested  on  the  ground  of  its  supposed  iuseparabilitj' 
from  those  who  were  begotten  after  the  testator's  death  ;  nor,  it  is  con- 
ceived, could  any  such  objection  have  been  maintained  consistently 
with  the  decision  previously  made  in  D.  P.  in  favor  of  the  two  elder 
children. 

*  In  further  illustration  of  the  doctrine  that  under  *249  Lepine  v. 
a  gift  to  illegitimate  children  as  a  class,  including 
after-born  children  who  are  incapable  of  taking,  those  take  (i.e.  form 
the  class)  who  are  capable,  and  take  the  whole,  reference  may  be  made 
to  Lepine  v.  Bean  (ff),  where  a  testator  having  a  wife  of  advanced  age, 
from  whom  he  lived  separate,  gave  real  and  personal  estate  in  trust  for 
M.,  a  woman  with  whom  he  cohabited  and  whom  he  called  his  wife,  for 
her  life  or  widowhood,  and  afterwards  for  his  children  (which  upon  the 
context  was  held  to  include  his  natural  children  by  M.).as  tenants  in 
common :  at  the  date  of  the  will  he  had  one  illegitimate  child  by  M. 
living,  namely-  L.,  and  afterwards  had  another;  it  was  held  that  the 
latter  could  not  lawfully  take  (h) ,  and  it  was  contended  that  there  was 
consequentl}' an  intestacy  as  to  a  moietj- ;  but  Lord  Romilly,  M.  R., 
observed  that  although  the  testator  might  have  intended  after-bora 
children  by  this  woman  to  be  included,  in  contemplation  of  law  he  had 
none ;  and  he  held  that  L.,  as  the  sole  member  of  the  class,  took  the 
whole  (i) . 

(i)  See  4  Ch.  D.  173. 

(e)  He  remaiketl  (L.  R.  9  Ch.  152)  that  the  child  en  ventre  "took  if  she  took  at  all  only  as 
a  member  of  the  class  of  future  reputed  children,"  as  if  these  were  to  be  reckoned  a  distinct 
class  from  the  other  children.  It  is  submitted,  however,  that  there  was  but  one  class,  and 
that  this  class  included  the  two  children  who  Were  named  as  well  as  all  the  others. 

(/)  ,3  Ch.  D.  T73.  (g)  L.  R.  10  Eq.  160. 

(// )  This  was  before  Occleston  v.  Fullalove,  supra. 

(t )  Thus  the  M.  K.  did  not  adhere  to  the  suggestion  which  he  threw  out  in  Chapman  v.  Brad- 
ley, 33  Beav.  65,  66,  viz.  that  some  intended  members  of  the  class  being  disabled  from  taking, 
the  gift  to  the  class  failed  altogether,  on  the  principle  of  Leake  v.  Robinson,  2  Mer.  363. 
Such  cases  appear  to  be  distinguishable :  in  them  the  intended  period  of  distribution  is  too 
remote,  and  never  arrives. 
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So  in  Perkins  v.  Goodwin  (k),  where,  by  will  dated  1851,  a  testator 
Perkins  v.  gave  real  and  personal  estate  in  trust  for  his  wife  for  life, 
Goodwin.  ^jjgj,  jfQj.  jjjg  gigter  Mary -wife  of  R.  P.,  for  her  separate  use 
independent  of  her  present  or  any  future  husband,  for  life,  and  after 
her  death  for  such  children  of  his  (testator's)  said  sister  as  should  then 
be  living.  Mary  had  gone  through  the  form  of  marriage  with  R.  P., 
who  was  her  brother-in-law.  Bj-  him  she  had  in  the  testator's  Hfetime 
two  children,  one  born  before  the  date  of  the  will,  the  other  several 
years  after,  both  of  whom  acquired  in  the  testator's  lifetime  the  reputa- 
tion of  being  children  of  Mary  by  R.  P.  These  facts  were  known  to 
the  testator.  The  two  children  survived  their  mother,  and  being  sufH- 
ciently  designated  within  Hill  v.  Crook  (/),  were  held  by  Sir  G.  Jessel, 
M.  R.,  to  be  entitled  in  equal  shares.] 

IV.  Upon  the  whole,  the  general  conclusions  from  the  cases  seem 
to  be :  — 

1st.    That  illegitimate  children  may  take  by  any 
conclusions.    *250     name  or  *  description  which  thej'  have  acquired  by 
reputation  at  the  time  of  the  making  of  the  will;  but 
that, 

2d.  They  are  not  objects  of  a  gift  to  children,  or  issue  of  any  other 
degree,  unless  a  distinct  intention  to  that  effect  be  manifest  upon  the 
face  of  the  will ;  and  if,  by  possibihty,  legitimate  children  [alone  would 
have  satisfied  the  terms  of]  such  gift,  illegitimate  children  cannot  take ; 
though  children,  legitimate  and  illegitimate,  may  takfe  concurrently 
under  [such  a  gift  if  the  terms  of  it  cannot  be  satisfied  without  includ- 
ing the  latter] . 

3d.  That  a  gift  to  an  illegitimate  child  en  ventre  sa  mere  without  refer- 
ence to  the  father,  is  indisputably  good. 

4th.  That  a  gift  by  a  testator  to  his  own  illegitimate  child  en  ventre 
sa  mere  has  been  decided  in  one  instance  (Earle  v.  Wilson)  to  be  void ; 
but  the  point  admits  of  considerable  doubt. 

5th.  That  a  gift  to  the  future  illegitimate  children  of  a  man  or  of  a 
woman  by  a  particular  man,  [i.e.  children  not  begotten  at  the  testator's 
death,]  is  clearly  void. 

6th.  That  a  gift  to  fidure  illegitimate  children  [in  the  same  sense] 
of  a  particular  woman,  even  irrespective  of  the  father,  [cannot]  be 
sustained,  against  the  objection  founded  on  the  immoral  tendency, of 
such  a  disposition. 

[7th.  But  a  gift  by  a  man  or  woman  to  the  illegitimate  children  of 
himself  or  herself,  or  of  another,  by  a  particular  person,  is  good  if  they 
they  are  born  and  have  acquired  the  reputation  of  being  such  children 
before  the  death  of  the  testator  or  testatrix.] 

(4)  W.  N.  1877,  p.  111.  Q)  Ante,  p.  232.] 
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JOINT-TENANCY,  AND  TENANCY  IN  COMMON. 

I.   Joint-tenancy,  Tenancies  by  Entireties,  and  Tenancy  in  Common. 
II.    What  Words  ci-eate  a  Tenancy  in  Common. 
III.   Lapse  and  other  Miscellaneous  Questions. 

I.    Under  a  devise  or  bequest  to  a  plurality  of  persons  concurrently, 
it  becomes  necessary  to  consider  whether  they  take  joint  or  j^jnt  tenancy 
several  interests  ;  and  that  question  derives  its  importance  ?nd  tenancy 
mainly  from  the  fact,   that  survivorship  is  incidental  to  a 
joint-tenancy,  but  not  to  a  tenancy  in  common  (a).' 

A  devise  to  two  or  more  persons  simply,  it  has  been  long  settled, 
makes  the  devisees  joint-tenants  (6)  ;  ^  but  it  should  be  ob-  pg^^jg^^g 
served,  that  where  the  objects  of  the  devise  are  husband  joint-tenants, 
and  wife,  who  are  in  law  regarded  as  one  person,  they  take  ^  ^°' 
not  as  joint-tenants,  but  by  entireties ;   the  consequence  of  Husband  and 
which  is,  that  neither  can,  by  his  or  her  own  separate  con-  Zv^nth^eties 
veyance,  affect  the  estate  of  the  other  (c).     [The  same  rules  when; 
have  been  held  applicable  to  personalty (c?).] 

(a)  Any  joint-tenant  may,  however,  by  his  own  conveyance  sever  the  tenancy  as  to  his 
own  share'i  and  consequently  destroy  the  ;?(«  accrescendi  between  himself  and  his  companions. 
[If  a  woman  joint-tenant  of  freehold  or  leasehold  land  (May  o.  Hook,  Co.  Litt.  246  a,  n.  (1)  ) 
or  of  reversionary  interest  in  personalty  (Re  Barton's  Will,  10  Hare,  12 ;  Armstrong  v.  Arm- 
strong, L.  R.  7  Eq.  518)  marries,  this  is  no  severance:  secus  as  to  chattels  personal  m  posses- 
sion, Bracebridge  v.  Cooke,  Plowd.  416. 

(6)  A  limitation  to  two  persons  and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
does  not  create  a  joint-tenancy;  it  gives  a  contingent  remainder  to  the  survivor.  Vick  v. 
Edwards,  3  P.  W.  372 ;  Re  Harrison,  3  Anst.  836.  But  if  the  gift  were  to  two  and  the  sur- 
vivor, and  their  heirs,  they  would  probablv  be  held  to  take  jointly.  Oakeley  v.  Young,  2  Eq. 
Ca.  Ab.  537,  pi.  6 ;  Doe  d.  Young  i'.  Sotheron,  2  B.  &  Ad.  628.] 

(c)  Doe  d.  Freestone  v.  Pavratt,  5  T.  R.  652;  [Back  v.  Andrew,  2  Vern.  120,  Pre.  Ch.  1. 

(d)  Atcheson  v.  Atcheson,  11  Beav.  485;  Moffat  v.  Burnie,  18  Beav.  211.] 

'  Where  a  devise  or  bequest  is  made  to  a  14  Gray,  546.  In  America,  the  title  by  joint- 
number  of  persons  as  tenants  in  common,  if  tenancy  is  much  reduced  in  extent,  and  the 
one  of  them  dies  in  the  testator's  lifetime,  his  incident  of  survivorship  is  still  further  cut 
share  does  not  pass,  because,  having  given  to  down,,  and  generally  limited  to  cases  in  which 
each  a  certain  proportion  of  his  property,  it  it  is  proper  and  necessary ;  as  to  cases  of  titles 
would  not  be  consistent  with  the  testator's  held  by  trustees,  and  to  cases  of  convevance 
declared  intention  to  give  to  the  survivors  a  or  devise  to  husband  and  wife.  See  4  Rent, 
larger  proportion;  and  where  there  is  a  be-  361,  362;  Shaw  v.  I-Iearsey,  5  Mass.  521; 
quest  to  more  persons  than  oi\,e,  by  words  Fpx  v.  Fletcher,  8  Mass.  274;  Varnum  v. 
showing  that  their  enjoyment  of  the"  same  is  Abbot,  12  Mass.  474, 479  ;  Draper  v.  Jackson, 
to  be  several  and  not  joint,  the  share  of  one  16  Mass.  480.  See  also  Stratton  v.  Best,  2 
who  dies  before  the  testator  does  not  pass,  Bro.  C.  C.  (Perkins's  ed.)  240,  note  («);  Rus- 
but  remains  as  undevised  estate.  Upham  f.  sell  v.  Song,  4  Ves.  (Sumner's  ed.)  551,  note 
Emerson,  119  Mass.  509,  Devens;  J.;  Lom-  (a);  Burghardt  v.  Turner,  12  Pick.  534; 
bard  v.  Boyden,  5  Allen,  249.  Seais  where  Miller  v.  Miller,  16  Mass.  59;  Adams  v. 
the  gift  is  to  persons  jointly,  as  in  the  case  of  Frothingham,  3  Mass.  352;  Sackett  v.  Mai- 
a  gift  to  a  class  as  such.  Holbrook  v.  Har-  lory,  1  Met.  355. 
ringtoh,  16  Gray,  102;   Jackson  v.  Roberts,  ^  Jacobs  v.  Bradley,  36  Cona.  365. 
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Another  consequence  of  this  unity  of  person  in  husband  and  wife  is, 

—  and  take  ^^^^  where  a  gift  is  made  to  them  concurrently  with  other 
the  share  of  persons,  they  are  considered  as^  and  take  the  share  of,  one 
<™«oniyi  only.  Thus,  if  property  be  given  to  A.,  and  B.  his  wife, 
and  C.  (a  third  person) ,  A.  and  B.  will  take  one  moiety,  and  C.  the 

other,  not  A.  and  B.  two  thirds,  and  C.  the  remaining  third  (e). 
*252   ,     *  [It  was  said  by  Popham,  C.  J.,  that  if  the  gift  were  to  hus- 
band and  wife  and  another  as  tenants  in  common,  thej' would  each 

—  although  take  a  third  part  (/)  ;  and  so  thought  Sir  J.  Romilly ,  M.  R.  (ff)f 
the  bequest      and  apparently  Sir  L.  Shadwell  also  (h).     But  in  Warring- 

cr6a.t6  £L  tGn-  x  j.  »/  \    /  cj 

ancy  in  com-  ton  V.  Warrington  (i).  Sir  J.  Wigram,  V.-C,  rejected  the 
mon.  distinction,  thinking  that  the  quantity  which  the   husband 

and  wife  took  as  between  them  and  third  parties,  was  a  different  ques- 
tion from  how  they  took  as  between  each  other.  Aiid  in  Re  Wylde  (_;') 
thej-  were  held  entitled  to  a  moiety  only  between  them,  although  in 
another  part  of  the  will  an  equal  legacy  was  given  to  each  of  the  three 
persons,  husband,  wife,  and  stranger.  Some  nice  distinctions  depend- 
ing upon  the  husband  and  wife  being  named  after  the  other  legatee,  the 
omission  of  the  word  "  and"  before  the  husband's  name,  and  the  near 
relationship  to  the  testator  of  both  husband  and  wife,  and  not  of  one  of 
them  only,  have  been  thought  sufficient  in  some  cases  (k)  to  authorize  a 
departure  from  this  rule,  so  as  to  treat  the  husband  and  wife  as  each 
entitled  to  share  equally  with  the  other  legatees.  How  far  such  dis- 
tinctions can  be  relied  upon  maj'  be  thought  doubtful  {l).'\ 

But  an  exception  to  the  rule,  that  a  devise  to  two  or  more  creates  a 
Devisees  in  joint-tenancy,  exists  in  certain  cases  where  the  estate  con- 
tail  tenants  m  fgj-j.ed  by  the  devise  is  an  estate  tail:  for  where  lands  are 

common,  -^ 

when;  devised  to  several  persons  and  the  heirs  of  their  bodies, 

who  are  not  husband  and  wife  de  facto,  or  capable  of  becoming  such  de  ' 
Jure,  either  from  their  being  of  the  same  sex,  or  standing  related  within 
the  prohibited  degrees,  inasmuch  as  the  devisees  cannot,  either  in  fact 

—  though  or  in  contemplation  of  law  (as  the  case  maj-  be)  have  com- 
tenants'of'the  ™°"  'i^^^®  °^  ^^^^^  bodies,  they  are  "  by  necessity  of  reason," 
freehold.  as  Littleton  saj's,  "tenants  in  common  in  respect  of  the 
estate  tail"  (m).  As  this  reason,  however,  applies  only  to  the  inheri- 
tance in  tail,  and  not  to  the   immediate  freehold,  the  devisees   are 

(c)  See  Lewin  v.  Cox,  Mooro,  558,  pi.  759;  Anon.,  Skinn.  182;  Co.  Lit.  187  a;  [Bricker  v. 
Whatley,  1  Vern.  23-3.]  Would  it  make  any  diiTerence,  as  regards  this  doctrine,  that  the 
wife  was  described  without  reference  to  her  conjugal  character?  It  is  conceived  not.  [The 
doctrine  is  peculiar  to  English  law.    Dias  v.  De  Livera,  5  App.  Ca.  123. 

(/)  Lewin  V.  Cox,  Moo.  658. 

(g)  Marchant  v.  Cragg,  31  Beav.  398. 

(A)  Paine  ».  Wagner-,  12  Sim.  ISi.  (i)  2  Hare,  54. 

(  )■)  2  D.  M.  &  G.  724. 

(ifc)  Warrington  v.  Warrington,  2  Hare,  Si;  Paine  v.  Wagner,  12  Sim.  184.  ,See  Bricker 
0.  Whatle\',  1  Vern  233. 

(0  Gordon  v.  Whieldon,  11  Beav.  170.] 

(m)  Co.  Lit.  184  a.    See  also  l-luntlev's  case,  Dyer,  326  a;  Cook  v.  Cook,  2  Vern.  545; 
Pery  v.  White,  Cowp.  777;   [Forrest  w. 'WhiteWa.v,  3  Exch.  367;   De  Windt  v.  De  Windt,  ■ 
L.  B.  1  H.  L.  87.] 
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joint-tenants  for  life,  with  several  inheritances  in  tail,  so  that  on  the 
death  of  one  of  them,  whether  he  leave  issue  or  not,  the  surviv- 
ing devisee  becomes  entitled  for  life  to  his  share  *  under  the  joint-     *253 
I  tenancy  (w) ,  and  the  inheritance  in  tail  descends  to  the  issue  (if 
anj-)  subject  to  such  estate  for  life  (o). 

[Nor  are  those  cases  within  the  rule  where  the  devise  is  to  the  first, 
second,  and  other  sons  of  A.  in  tail,  for  this  form  of  gift  is  Devise  to 
held  to  imply  succession  (jo).J  omr&r'^' 

A  bequest  of  chattels,  whether  real  or  personal,  to  a  plu-  sons,"  they 

T,        «  ■    1  1  IX  1       take  succes- 

rahty  oi  persons,  unaccompanied  by  any  explanatory  words,  sjveiy. 

confers  a  joint,  not  a  several  interest  (9),^  and  that  whether  Joint-ten- 

the  gift  be  by  way  of  trust  or  not  (r)  ;   and,  notwithstanding  ^Jj^-^  '"  ***" 

the  disposition  of  the  courts  of  late  j'ears  to  favor  tenancies  _inpecuni- 

in  common,  the  same  rule  is  now  established  as  to  money  ary  legacies 

1  .  T  •  1  1  j_    /  \     •  -i-         X  and  residues 

legacies,  and  residuary  bequests  (s),  in  opppsition  to  some  otperson- 
earl}-  authorities  (<),  and  the  doubts  thrown  out  bj'  Lord  »'*;■• 
Thurlow  in  Perkins  v.  Baynton  (u).  It  is  observable,  however,  that  in 
another  case  («)  he  relied  wholly  upon  the  words  of  severance,  as  con- 
stituting the  legatees  of  a  mone}'  legacy  tenants  in  common  ;  from  which 
Lord  Alvanlej-  inferred  that  he  had  never  made  the  observations  im- 
puted to  him  (x)  \  but  Lord  Eldon  has  referred  to  them  in  a  manner 
which  leaves  no  doubt  of  the  fact,  although  he  has  placed  the  general 
question  beyond  controversy,  b^-  stating  his  own  opinion  generally  to 
be,  "  that  a  simple  bequest  of  a  legac}'  or  a  residue  of  personal  prop- 
ertj'  to  A.  and  B.,  without  more,  is  a  joint-tenancy  "  (y). 

The  rule  that  a  gift  to  two  or  more  simply  creates  a  *joint-  *254 
tenancy,  applies  indiscriminately  to  gifts  to  individuals  and  gifts 

(tj)  Wilkinson  v.  Spearman,  in  D.  P.  cit.  Cook  v.  Cook,  2  Vern.  545,  and  Cray  v.  Willis, 

2  P.  W.  629.     See  also  Co.  Litl  182  a;   [Edwards  v.  Champion,  3  D.  M.  &  G.  202 ;  Tufiiell  v. 
Borrell,  L.  R.  20  Eq.  194.] 

(o)  Sometimes  a  result  of  this  kind  is  produced  by  the  terms  of  the  will,  of  which  an  ex- 
ample is  afforded  by  Doe  d.  Littlewood  v.  Green,  4  Rt.  &  Wels.  220,  where  a  testator  devised 
his  real  estates  to  his  nieces  E.  and  J.,  equally  between  them,  to  take  as  joint-tenants,  and 
their  several  and  respective  heirs  and  assigns  forever;  and  it  was  held  that  they  took  estates 
as  joint-tenants  for  life,  with  remainder,  expectant  on  the  decease  of  the  survivor,  to  them  as 
tenants  in  common.'  [See  also  Folkes  v.  Western,  9  Ves.  456;  Ex  parte  Tanner,  20  Beav. 
374;  Haddelsey  «.  Adams,  22  Beav.  266. 

{p)  Cradock  v.  Cradock,  4  Jur.  N.  S.  626,  citinff  Lewis  d.  Ormond  v.  Waters,  6  East,  3.36. 
In  the  latter  case  it  was  said  it  would  be  different  if  the  gift  were  to  "  all  and  everv  the  sons ; " 
and  see  Siirtees  v.  Surtees,  L.  Pl.  12  Eq.  400,  ace.     In  Allgood  v.  Blake,  L.  R"  7  Ex.  355, 

8  Ex.  166,  the  words  "all  and  every  the  issue"  were  construed  by  the  context  to  be  words  of 
limitation  equivalent  to  "heirs  of  the  body." 

(o)  Lit.  s.  381;]  Shore  v.  BiUingsIey,  1  Vern.  482;  Willing  d.  Baine,  3  P.  W.  113;  Barnes 
0.  Allen,  1  B.  0.  C.  181. 

(r)  Aston  v.  Smallman,  2  Vern.  556;  [Bustard  ».  Saunders,  7  Beav.  92.] 

(s)  lVern.482;  2  P.  W.  347,  529 ;  3  Vern.  113;  4  B.  C.  C.  15;  3  Ves.  629,  632;  6Ves.l29; 

9  Ves.  197;  [2  Y.  &  C.  C.  C.  372.] 

(<)  Cox  V.  Quantoch,  1  Ch.  Cas.  238;  Sanders  v.  Ballard,  3  Ch.  Rep.  214;  2  P.  W.  489; 
[Taylor  ».  Shore,  T.  Jones,  162.] 

(«)  1  B.  C.  C.  118.    Warner  v.  Hone,  1  Eq.  Ca.  Ab.  292,  pl.  10,  cited  by  his  Lordship, 
'  does  not  apply,  as  it  was  the  bequest  of  a  leasehold  house,  and  there  were  words  of  severance. 
(v)  Jollfffe  V.  East,  3  B.  C.  C.  25.  (a;)  See  Morley  v.  Bird,  3  Ves.  630. 

(y)  Crooke  ».  De  Vandes,  9  Ves.  204. 

1  See  2  Kent,  Com.  351. 
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Rule  applies  to  classes  (z),  including,  it  should  seem,  dispositions  in  favor 
chifdren  as  a  '^^  children,  notwithstanding  Lord  Hardwicke's  objection  in 
class;  Rigden  v.  Vallier  (a)  to  apply  the  construction  to  provisions 

bj''  a  father  for  his  children,  on  account  of  its  subjecting  them  to  be 
defeated  by  survivorship.  [It  also  applies  to  a  gift  to  children  in 
—although  remainder,  or  quasi  remainder,  after  a  prior  estate  for 
members  uf  life  (i).  Such  a  gift]  it  has  been  seen  vests  the  property  in 
become  enti^  such  of  the  children  as  are  living  at  the  death  of  the  testa- 
tied  at  differ-  tor,  with  a  liability  to  be  divested  pro  tanto  in  favor  of  ob- 

6nt  times ; 

jects  [coming  into  existence  during  the  prior  life-estate, 
each  of  whom  takes  a  vested  interest  at  his  own  birth,  and,  conse- 
quently, at  a  different  time  from  the  rest.  In  a  conveyance  at  common 
law  such  a  limitation,  according  to  Lord  Coke,  creates  a  tenancy  in 
common.  Thus],  "if  lands  be  demised  for  life,  the  remainder  to  the 
right  heirs  of  J.  S.  and  J.  N.,  J.  S.  hath  issue,  hnA  dieth,  and  after 
J.  N.  hath  issue,  and  dieth,  the  issues  are  not  joint-tenants,  because 
the  one  moiety  vested  at  one  time,  and  the  other  moiety  vested  at 
another  time ''  (c) .  But  his  doctrine  has  been  usuall}-  considered  as  not 
applying  to  conveyances  to  uses  (rf)  or  to  wills,  a  distinction  [thus  ex- 
plained by  Sir  W.  P.  Wood,  V.-C. :  "  Under  a  limitation  in  remainder 
of  a  use  to  children,  thej'  are  not,  as  thej'  come  in  esse,  let  in  with  other 
persons  who  have  not  the  whole  interest ;  but  the  whole  body  always 
hold  the  whole  interest,  letting  in  other  members  of  the  bod}'  as  they 
come  in  esse.  But  at  common  law,  when  the  interest  has  once  vested 
in  remainder,  the  interest  must  vest  either  wholly  or  in  a  moiety ;  it 
must  be  either  the  one  or  the  other,  and  there  is  no  mode,  as  there  is  in 
a  use,  of  getting  the  entirety  into  the  remainder- man,  and  then  taking  it 
out  of  him  afterwards  bj'  the  springing  use  as  soon  as  the  cestui  que  use 

comes  in  isse.  Therefore,  you  have  at  onde  and  for  all  to  ascer- 
*255     tain  whether  he  would  take  the  *  whole  or  a  moiety  :   the  intent 

being  that  he  should  take  a  moiety  and  not  the  whole,  if  he  took 
the  whole  it  would  be  against  the  intent.  The  result  is,  he  takes  a 
moiety  and  holds  it  in  common  with  the  donee  of  the  other  moiety.  A 
devise  stands  on  the  same  footing  in  this  respect  as  a  convej'ance  to 
uses ;   and  in  the  case  of  a  trust  a  court  of  equitj^  will  follow  what  is 

[(z)  "Family,"  Woodu.  Wood,  3  Hare,  65;  Gregory)).  Smith,  9  Hare,  708.  "Next  of 
kin,"  Withv  v.  Mangles.  4  Beav.  358;  Baker  v.  Gibson,  12  Beav:  101.  "Issne,"  Hill  v. 
Nalder,  17  "Jur.  224;  Williams  v.  JekvH,  2  Ves.  681;  Re  Corlass,  45  L.  J.  Ch.  119,  1  Ch.  D. 
460.] 

(a)  2  Ves.  258. 

lib)  Gates  d.  Hatterlev  ».  Jackson.  2  Str.  1172;  Mence  ».  Bagster,  4  De  G.  &  S.  162; 
Kenworthv  «.  Ward,  11  llare,  196;  Williams  v.  Hensman,  1  J.  &  H.  546;  M'Gregor  v. 
M'Gregor,"  1  D.  F.  &  J.  63;  Ruck  v  Barwise,  2  Dr.  &  Sm.  510;  Re  Corlass,  45  L.  J.  Cli.  119, 
1  Ch.  D.  460  (issue);  Amies  v.  Skillern,  14  Sim.  428,  also  is  generally  cited  as  in  point ;  but 
if  (as  the  V.-C.  held)  the  fund  there  vested  in  all  the  children  at  the  same  moment,  i.  e.  at 
the  death  of  the  tenant  for  life,  the  question  did  not  arise ;  and  so  in  Bridge  v.  Yates,  12  Sim. 
645,  and  Noble  v.  Stow,  29  Beav.  409.] 

(c)  Co.  Lift.  188  a. 

[(d)  Matthews  v.  Temple,  Comb.  467,  1  Ld.  Raym.  311,  nom.  Earl  of  Sussex  v.  Temple; 
Stratton  v.  Best,  2  B.  C.  C.  233;  Doe  d.  Allen  v.  Ironmonger,  3  East,  533;  Sugd.  Gilb.  Uses, 
134, 135,  and  n.  (10). 

288 


AND  TENANCY  IN  COMMON.  *256 

said  to  be  the  reason  of  the  rule  on  uses  and  devises,  viz.  the  intent; 
and  the  intent,  as  appearing  by  the  words,  is  to  create  a  joint- 
tenancy"  (e). 

Two  examples  will  sufficiently  illustrate  the  rule  as  applied  to  wills. 
Thus,  in  Gates  d.  Hatterley  v.  Jackson  (/) ,  where  lands  were  devised 
to  A.  for  life,  remainder  to  B.  and  her  children  and  their  heirs ;  it  was 
held  that  B.  took  as  joint-tenant  with  her  children,  and  that  it  was  no 
objection  that  the  estates  might  commence  at  different  times.  So  in 
M'Gregor  v.  M'Gregor((7),  where  a  testator  gave  his  personal,  and  the 
money  to  arise  hy  sale  of  his  real,  estate  in  trust  to  pay  the  income  to 
his  children  living  when  the  j'oungest  of  them  should  attain  twenty -one 
in  equal  shares  for  their  respective  lives,  and  after  the  death  of  any  of 
them,  then  as  to  an  equal  portion  of  the  fund  proportionate  to  the  num- 
ber of  children  then  living,  in  trust  for  the  issue  of  the  child  so  dying : 
it  was  held  that  the  issue  (construed  children)  took  as  joint-tenants. 
And  where  the  gift,  after  a  life-interest  to  A. ,  was  to  all  and  every  her 
child  and  children,  and  his,  her  and  their  executors,  &c.,  the  same  con- 
struction prevailed  (A). 

But  where  the  remainder  is  limited  to  vest  in  such  onlj'  of  thfe  class  as 
attain  twenty-one,  then  of  necessity  a  tenancy  in  common  is  _\^„i  „otif 
created  ;   for  there  may  be  several  children,  some  of  age,  tli"  gift  vests 
others  not,  and  those  who  have' contingent  interests  cannot  different 
take  as  joint-tenants  with  those  who  have  vested  interests,  ^S'^^' 
since  there  is  no  mutuality  of  survivorship  (i). 

But  where  a  fund  is  given  to  several  or  their  issue  share  and  share 
alike,  or  to  be  divided  among  such  as  may  be  living  at  a  Tenancy  in 
stated  time  and  the  issue  of  such  as  may  then  be  dead,  the  common  not 
issue  (in  either  case)  to  take  their  parents'  share,  the  gen-  substituted 
eral  rule  is  to  read  the  words  of  severance  as  affecting  the  S'ft;  , 
interests  of  the  parents  only.     Thus,  in  Bridge  v.  Yates  (i), 
where  a  testator  gave  *the  produce  of  his  real  and  personal    *256 
estate  in  trust  for  his  wife  for  life,  and  after  her  death  "to  be 
equally  divided  among  his  children  who  should  be  then  living,  and  the 
issue  of  such  of  them  as  should  be  then  dead,  such  issue  taking  only  " 
the  deceased  parent's  share ;   it  was  held  that  the  terms  of  severance 
referred  only  to 'the  children,  and  that  the  issue  of  a  deceased  child, 
though  taking  in  common  with  the  surviving  children,  j'et  inter  se  were 
joint-tenants  of  their  parent's  share.     It  is  otherwise  if  the  words  of 
severance  are  repeated  and  would  b6  tautologous  unless  applied  to  the 

(c)  11  Hare,  196.    See  Samme's  case,  13  Eep.  55;  Shelley's  case,  1  Eep.  101. 

(  /■)  2  Str.  1172.  (f/)'  1  D.  F.  &  J.  63. 

(A)  Morgan  v.  Britten,  L.  E.  13  Eq.  28.     See  also  Surtees  v.  Surtees,  L.  R.  12  Eq.  400,  406. 

(i)  Woodgale  v.  Umvin,  4  Sim.  12.1,  as  explained  1  D.  F.  &  J.  74;  see  also  Hand  v.  North, 
33  L.  J.  Ch.  556  (immediate  gift  to  two  by  name  "as  they  come  of  age");  Re  Jeaflreson's 
Trusts,  L.  E.  2  Eq.  282,  283. 

(k)  12  Sim.  645;  see  also  Amies  v.  Skillern,  14  Sim.  428;  Penny  v.  Clarke,  1  D.  F.  &  J. 
425,  per  Turner,  L.  J.;  Leak  v.  Macdowall,  32  Beav.  28;  Coe  v.  Bigg,  1  N.  R.  536;  Lanphier 
«.  Buck,  2  Dr.  &  Sm.  499;  Heasman  v.  Pearse,  L.  R.  11  Eq.  522,  7  Ch.  275.  But  see 
Crosthwaite  v.  Dean,  W.  N.  1879,  p.  93. 
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—nor in  gift  issue  (I).  So,  accruing  shares  will  not  be  held  in  common 
sh^rS™"^  merely  because  that  quality  is  attached  to  the  original 
shares  (m).  Neither  will  words  importing  a  tenancy  in 
another  gift  common  in  one  bequest  be  extended  by  implication  to  an- 
connected  by  other  bcQuest  which  is  connected  with  the  former  by  the 

the  word  i      „  /    s  ' 

"also."  term  "also    (ra). 

Reference  should  here  be  made  to  those  cases,  more  fully  discussed 

Whether,       hereafter  (o) ,  where  a  gift  to  A.  and  his  children  has,  on 

under  gift  to    slight  grounds,  been  held  not  to  create  a  joint-tenancy  in 

ciiiidren,        parent  and  children,  which  is  its  primary  effect,  but  to  make 

theytaiie        ^_  tenant  for  life,  with  remainder  to  his  children.     It  has 

concurrently.  ' 

been  already  seen  that  where  one  devises  his  lands  to  A.  in 
S'same'lands  ■^^®'  ^^^  ^^  another  part  of  his  will  devises  the  same  lands  to 
to  different  B.  ill  fee,  the  weight  of  authority  inclines  to  a  joint-tenancy 
at'e'sTjoiiiT    between  A.  and  B.  (p).] 

tenancy.  It  should  be  observed,  that,  in  carrying  into  effect  execu- 

Executory  tory  trusts,  the  courts  will  not  make  the  objects  joint- 
trusts,  tenants,  without  a  positive  and  unequivocal  expression  of 
intention  to  that -effect.  Thus,  where  (9)  trustees  were  directed,  as 
soon  as  the  testator's  three  daughters  attained  their  respective  ages  of 
twenty-one,  to  convey  to  them  and  the  heirs  of  their  bodies  and  their 

heirs  as  joint-tenants,  and,  for  want  of  such  issue,  over ;  Lord 
*257     *Hardwicke  decreed  that  the  conveyance  should  be  made  to  the 

daughters  as  tenants  in  common  in  tail,  with  cross-remainders, 
which  he  thought  was  the  best  mode  of  giving  effect  to  these  words. 
[And  in  AUoway  v.  Allowaj'(r),  where  6,000Z.  having  been  given  to 
and  among  such  children  as  A.  should  appoint,  A.  made  her  will  thus : 
"Robert  give  three  of  the  6,000^.  I  wish  to  have  given  to  the  two  elder 
girls  ;"  on  the  ground  that  this  was  a  direction  to  Robert  to  deliver  to 
each  of  the  two  appointees  her  separate  share,  it  was  held  that  they 
took  in  common.] 

II.  The  question  next  to  be  considered  is,  what  words  will  operate 
What  .words  to  create  a  tenancy  in  common.  It  may  be  stated  generally, 
create  a  t^^t  all  expressions  importing  division   by   equal   or   un- 

teuancy  in  ,/s,  j.      ■         T     iu      j      •  ^ 

common.        equal  (s)  shares,  or  referring  to  the  devisees  as  owners  of 

(0  Lyon  V.  Coward,  15  Sim.  287:  and  see  Att.-Gen.  v.  Fletcher,  L.  R.  13  Eq.  128;  Hodges 
■V.  Grant,  L.  R.  4  Eq.  140. 

(m)  Webster's  case,  3  Leo.  19,  pi.  45;  Jones  v.  Hall,  16  Sim.  500;  Leigh  r.  Mosley,  14 
Beav.  605.  (n)'  Cookson  v.  Bingham,  17  Beav.  262;  and  see  cases  cited  Vol.  I.  p.  499. 

(o)  See  Newill  v.  Newill,  L.  R.  7  Ch.  253,  and  other  cases  post,  Ch.  XXXVni. 

(p)  Vol.  I.  p.  476.] 

(o)  Marrvat  v.  Townlv,  1  Ves.  102.  [See  also  Svnge  v.  Hales,  2  Ba.  &  Be.  499;  Taggart 
V.  Taggart,  'l  Sch.  &  Lef.  84 ;  Owen  v.  Pennv,  14  Jur.  359 ;  Head  v.  Randall,  2  Y.  &  C.  C.  C. 
211 ;  Mayn  v.  Mavn.  L.  R-  5  Eq.  150.  But  see  White  v.  Briggs,  2  Phill.  585;  and  a  trust  to 
settle  or  convey  (De  Havilland  v.  De  Saumarez,  14  W.  R.  118;  Re  Bellasis'  Trusts,  I,.  R.  12 
Eq.  2i8)  or  tha't  property  shall  "be  left"  (Mence  «.  Bogster,  4  De  G.  &  S.  162;  Noble  v. 
Stow  29  Beav.  409)  is'not  necessarily  execiiton'.  See  further  on  this  subject  post,  Uh. 
XXxVl  s.  2.  ('•)  4  Dr.  &  War.  380.    See  Mathews  v.  Bowman,  3  Aust.  727.] 

(»)  Gibbon  v.  Warner,  14  Vin.  Ab.  484,  485. 
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respective  or  distinct  interests,  and  even  words  simply  denoting  equal- 
ity, will  have  this  effect.     Thus,  it  has  been  long  settled  that  the  words 
"  equally  to  be  divided  "  (/)  [or  "to  be  divided"  (z(),]  will  "To  be 
create  a  tenancy  in  common  ;  and  so,  of  course,  will  a  direc-  <i'^''^^^-" 
tion  that  the  subject  of  gift  shall  "be  distributed  in  joint  equaipropor- 
and  equal  proportions  "  (cc) .  tions." 

A  devise  or  bequest  to  several  persons,  "  equally  amongst  "Equally." 
them"  (y),  or  "equally  "  (z),'  [or  "in  equal  moieties  "  (a) ,   "Eespec- 
or  "  share  and  share  alike"  (J)],  or  "  respectively "  (c) ,  or  ^.g  ,'   ..   „ 
with  a  limitation  to  their  heirs   "as  they  shall  severally  ligj^^i^of 
die  "  (rf) ,  [or  "  to  each  of  their  respective  heirs  "  (e) ,  or  "  to  their  respeo- 

their  executors  and  administrators  respectively  "  {  /")  1  or  to 

1  J      \j  / J  "Between." 

several  "  between  "((/) ,   [or  "  amongst "  them  (A) ,  or  „.  , 

to  "each"  of  several  persons(i)],  *  lias  been  held, in     *258  "Each"of 
contradiction  of  some  of  the  very  early  cases  {k) ,  to  \  several. 

make  the  objects  tenants  in  common.     And  a  similar  con- 
struction has  been  given  (V)  to  a  devise  ]to  several  their  heirs  part  alike  " 
and  assigns,  "all  to  have  part  alike,  and  every  of  them  to  ""'• 
have  as  much  as  the  other."     So,  where  {m)  the  devise  was  to  A.  and 
B.  of  lands,   "to  be  enjoyed  alike,"  Lord  Mansfield  held  that  they 

(0  3  Rep.  -39  b:  1  Salk.  226;  1  Vern.  65;  2  Vern.  4-30;  1  Eq.  Ca.  Ab.  292,  pi.  6;  Moore, 
594;  1  P.  W.  34,  14;  1  Ld.  Kaym.  0-22;  12  Mod.  296;  2  P.  W.  280;  3  B.  P.  C.  Toml.  104;  1 
Wil.s.  163;  [1  Ves.  13,  165;  1  Atk.  493,  494;]  3  B.  C.  C.  25;  ib.  215;  1  D.  &  Ryl.  52;  5  B. 
&  .ild.  464,  836. 

[(«)  Chapman  i\  Peat,  1  Ves.  542;  Ackerman  v.  Burrows,  3  V.  &  B.  54.] 

(x)  Ettricke  v.  Ettricke.  Amb.  656. 

(i/)  Warner  v.  Hone,  1  Eq.  Oa.  Ab.  293,  pi.  10. 

(z)  Leweu  v.  Dodd,  Moore,  558,  pi.  759;  Cro.  El.  443, 695  (Lewen  v.  Cox) ;  Denn  v.  Gaskin, 
Cowp.  657. 

[(ft)  Harrison  v.  Foreman,  5  Ves.  206. 

{b)  Rudge  V.  Barker,  Ca.  t.  Talb.  124;  Heathe  «.  Heathe,  2  Atk.  122;  Perry  v.  Woods,  3 
Ves.  204.] 

(c)  Torrett  ».  Frampton,  Sty.  434;  [Stephens  v.  Hide,  Ca.  t.  Talb.  27;]  Folkes  v.  Western, 
9  Ves.  456.  See  al.so  Marryat  v.  Townly,  1  Ves.  102;  [Hawes  v.  Hawes,  ib.  13,  1  Wils.  165; 
Vanderplank  «.  King,  3  Hare,  1.]  ^  id)  Sheppard  v.  Gibbons,  2  Atk.  441. 

[(el  Gordon  v.  Atkinson,  1  De  G.  &  S.  478.     Compare  Ex  parte  Tanner,  20  Beav.  374. 

(/)  Re  Moore's  Trusts,  31  L.  J.  Ch.  368.] 

(//)  Lashbrook  v.  Cock,  2  Mer.  70;  [Att.-Gen.  i).  Fletcher,  L.  R.  13  Eq.  128. 

(h)  Campbell  v.  Campbell,  4  B.  C.  C.  15;  Richardson  v,  Richardson,  14  Sim.  526. 

(i)  Eales  V.  Cardigan,  9  Sim.  384;  Hatton  v.  Finch,  4  Beav.  186.] 

{k)  See  Lowen  v.  Bedd,  2  And.  17.  [But  from  the  correspondence  in  date  (Mich.  T.  37, 
38  Eliz. ),  this  seems  to  be  the  same  case  as  Lewen  v.  Dodd,  in  C.  B.  Cro.  Eliz.  443;  in  which 
latter  repin-t  it  appears  that  Anderson,  C.  .J.  (the  reporter  of  Lowen  v.  Bedd),  and  Walmesley, 
J.,  were  for  the  joint-tenancy,  against  Owen  and  Beaumont,  J.J.  In  Toth.  143,  is  cited  a  case 
of  Lowen  v.  Lowen,  also  apparently  the  same  case,  and  held  a  tenancy  in  common.] 

(I)  Thorowgood  ?'.  Collins,  Cro.  Car.  75.     See  also  Page  v.  Page,  2  P.  W.  489. 

(m)  Loveacres  d.  Mudge  v.  Blight,  Cowp.  352. 

1  The  words,  "the  same  to  be  equally  Stat.  1785,  c.  62,  §  4,  if  not  at  common 
divided  between  them,  both  in  quantity  and  law.  Burghardt  i'.  Turner,  12  Pick.  534.  So- 
quality,"  &c.  in  a  devise  of  real  estate,  by  a  "joint)}'  and  severally,"  under  the  same 
father  to  his  sons,  creates  a  tenancy  in  co'm-  statute.  Miller  v.  Miller,  16  Mass.  61.  The 
mon.  Walker ti.  Dewing,  8  Pick.  520 ;  Burg-  woi^s  "equally  to  be  divided  in  equal 
hardt  ».  Turner,  12  Pick.  534;  Eliot  v.  Carter,  shares,"  in  a  will,  create  a  tenancy  in  cnni- 
12  Pick.  436:  Emerson  v.  Cutler,  14  Pick.  nion.  Drayton  v.  Drayton,  1  Desaus.  329. 
108;  Griswold  «.  Johnson,  5  Conn.  363.  A  So  the  words  "share'  and  share  alike." 
grant  of  land  in  fee  to  two  persons  "jointh",  Bunch  v.  Hurst,  3  Desaus.  288.  See  also 
to  be  equally  divided  between  them,"  creates  Woodgate  ».  Unwin,  4  Sim.  129;  Westcott  v. 
a  tenancy  in  common,  by  virtue  of  Mass.  Cady,  5  Johns.  Ch.  3.34. 
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were  tenants  in  common,  considering  that  word  as  synonj-mous  with 
equally. 

Again,  where  (ra)  A.  bequeathed  a  term  of  years  to  her  two  daughters, 
Charge  upon  they  paying  yearly  to  her  son  25Z.  by  quarterly  payments, 
the  legatees  viz.  each  of  them  121.  10s.  yearly  out  of  the  rents  of  the 
premises,  during  his  life,  if  the  term  so  long  continued ;  Jef- 
feries,  L.  C,  held  this  to  be  a  tenancy  in  common,  the  25/.  being  to  be 
paid  by  the  daughters  in  moieties. 

In  another  case  (o),  A.  bequeathed  his  personal  estate  to  his  sons  R. 
Direction  in  and  J.,  and  provided  that  if  J.  should  be  desirous  to  be  put 
legatee's*""*  out  apprentice,  a  competent  sum  should  be  raised  "in  part 
"  share."  of  the  share  "  to  which  he  would  become  entitled  ;  and  Mac- 
donald,  C,  B.,  held  that  the  latter  words  were  decisive  of  the  testator's 
intention  to  create  a  tenancy  in  common.  [Again,  where  by  will  resi- 
due was  given  to  A.  and  B.,  and  by  codicil  the  testator  desired  that  C. 
should  "participate"  with  them,  it  was  held  they  were  all  tenants  in 
common  (p),  and  a  gift  to  two,  with  survivorship  as  to  one  moiety,  has 
been  held  to  negative  the  general  right  of  survivorship  characteristic  of 
a  joint-tenancy,  and  to  create  a  tenancy  in  common  (g).] 

The  preceding  cases  evince  the' anxiety  of  later  judges  to  give  effect 
to  the  slightest  expressions  affording  an  argument  in  favor  of  a  tenancy 
in  common  ;  an  anxiety  which  has  been  dictated  by  the  conviction  that 
this  species  of  interest  is  better  adapted  to  answer  the  exigencies  of 
families  than  a  joint-tenancy,  of  which  the  best  quality  is  that  the  right 
of  survivorship  maj',  at  the  pleasure  of  either  of  the  co-owners  (if  per-. 

sonally  competent),  be  defeated  by  a  severance  of  the  tenancy. 
*259         *  This  leaning  to  a  tenancy  in  common  was  acknowledged  in  a 
Leaning  in      case  (r)  where  a  testator  bequeathed  to  A.  and  B.  10,000/., 
favor  of  to  be  equally  divided  between  them  when  they  should  arrive 

common.  at  twenty-one  years,  and  to  carry  interest  until  thej-  should 
arrive  at  that  age.  It  was  contended  that  the  fund  was  to  be  divided 
at  tweniy-one,  the  legatees  in  the  mean  time  taking  it  jointly  ;  and  that, 
therefore,  by  the  death  of  one  under  age,  it  survived  to  the  other ;  but 
Lord  Thurlow  decided  otherwise ;  .observing  that  the  court  decrees  a 
tenancy  in  common  as  much  as  it  can. 

[So  where  a  testator  bequeathed  a  sum  to  trustees  in  trust  "  to  paj', 
assign  and  divide  the  same  equally  between  all  the  children "  of  his 
daughter,  "  if  more  than  one  as  joint-tenants,  and  if  but  one  then  to  that 
one  child"  (s)  ;  Sir  J.  Stuart,  V.-C,  held  that  the  children  took  as 
tenants  in  common,  although  the  testator  had  elsewhere  bequeathed  the 

(re)  Kew  V.  Rouse,  1  Vern.  353,  1  Eq.'Ca.  Ab.  292,  pi.  7.  [See  also  Milward  v.  Mihvard, 
cited  2  Atk.  309.] 

(o)  Gnat  J).  Laurence,  Wight.  395.     [See  also  Ive  v.  King,  16  Beav.  46. 

(p)  Robertson  «.  Fraser,  L.  R.  6  Ch.  696. 

(q)  Paterson  ».  Rnlland,  28  Beav.  347;  Rvves  v.  Eyves,  L.  E.  11  Eq.  539.1 

(,■)  Jolliffo  V.  East,  3  B.  C.  C.  25. 

[(s)  Booth  V.  Ali'ngton,  27  L.  J.  Ch.  117,  3  Jur.  N.  S.  835. 
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residue  of  his  estate  unto  and  equally  between  two  of  iiis  grandchildren 
"  as  tenants  in  common." 

However,  in  Barker  v.  Giles  (t) ,  where  a  testator  devised  "to  A.  and 
B.,  and  the  survivor  of  them,  and  their  heirs  and  assigns,  to  be  equally 
divided  between  them,  share  and  share  alike,"  it  was  held  that  the 
words  equally  to  be  divided  referred  only  to  the  heirs,  and,  therefore, 
that  A.  and  B.  were  joint-tenants  for  life,  with  several  inheritances  to 
them  in  common.  But  the  terms  of  gift  are  not  often  capable  of  being 
thus  split  up,  and  words  of  survivorship  will  not  generally  be  held  to 
defeat  the  tenancy  in  common,  but  rather  to  point  out  a  particular 
period  for  ascertaining  who  are  to  be  the  devisees ;  leaving  such 
devisees,  when  ascertained,  to  take  as  tenants  in  common  (m). 

In  a  gift  to   the    children  of  several   persons  ' '  respec-  To  children 
tively,"  the  word  may  have  the  effect   only  of  attributing  parents' ^i-e-  ' 
to  each  parent  his  own  children,  and  of  causing  the  prop-  spectively." 
ertj"^   to   devolve  per  stirpes ;    the   children   taking   inter   se   as  joint- 
tenants  (xy. 

*  When  annuities  are  given  to  two  or  more  persons  in  terms    *260 
which  constitute  a  tenancy  in  common,  the  interests  of  the  an- 
nuitants will  not  be  varied  merely  by  reason  of  the  annuities  Annuity  to 
beinsj  given  "  for  their  lives  and  for  the  life  of  the  survi-  f.^™^*' "" 
vor ; "  these  words  are  sufficiently  satisfied  by  their  literal  "  for  their 
intferpretation  as  fixing  the  duration  of  the  annuities,  and,  nfeofthe 
therefore,  upon  the  death  of  each  annuitant  his  annuity  will  survivor." 
devolve  upon  his  representative  during  the  life  of  the  survivor  {y).     But 
where  an  annuity  was  given  to  each  of  two  persons  "  for  their  lives,  or 
the  life  of  the  longest  hver  of  them,  for  their  or  her  own  absolute  use 
and  benefit^"  it  was  held  that  reddendo  singula  singulis.,  the  two  annui- 
ties were  to  be  for  the  benefit  of  the  annuitants  during  their  joint  lives  ; 
and  after  the  death  of  either,  then  during  the  life  of  the  other  both  were 
to  be  "  for  her  own  use  and  benefit"  (z).] 

Of  course  expressions  which,  standing  alone,  would  create  a  tenancy 
in  common,  may  be  controlled  and  neutralized  by  the  context :  and 
such,  it  seems,  is  the  effect  of  the  testator's  postponing  the  enjoyment 
of  an  ulterior  devisee  or  legatee  until  the  decease  of  the  survivor  of  the 
several  co-devisees  or  legatees  for  life,  which,  it  is  thought,  demonstrates 

(0  2  P.  W.  280,  3  B.  p.  C.  Toml.  104. 

(u)  Binrlon  v.  Earl  of  Sirffollj,  1  P.  W.  96,  Perrv  v.  "Woods,  3  Ves.  204;  Russell  v.  Long, 
4  Ves.  551 ;  Smith  ».  Horlock,  7  Taunt.  129;  Ashford  v.  Haines,  21  L.  J.  Oh.  496.  But  see 
Moore  I'.  Cleghorn,  10  Beav.  423,  as  to  which  qu. ;  Haddelsey  «.  Adams,  22  Beav.  266.  In 
Brown  o.  Oakshot,  24  Beav.  254,  there  was  a  devise  of  a  terni  to  trustees  upon  trust  to  pay 
certain  annuities,  and  the  surplus  to  A.  and  B.  in  equal  shares,  and  subject  thereto  a  devise 
to  A.  and  B.  in  fee,  and  it  was  held  they  took  the  surplus  rents  during  tifie  term  as  tenants  in 
common,  but  the  fee  asjoint-tenants. 

(x)  Re  Hodgson's  Trust,  1  K.  &  J.  178;  Hobgen  v.  Neale,  h.  R.  11  Eq.  48.  And  see 
Davis  V.  Bennet,  31  L.  J.  Ch.  337  (where  further  words  of  severance  created  a  tenancy  in 
common) :  and  cf.  Re  Moore's  Trusts,  ib.  368,  ante,  p.  257. 

(jl)  .Tones  v.  Randall,  1  J.  &  W.  100:  Eales  v.  Cardigan,  9  Sim.  384;  Bryan  v.  Twigg, 
L.  K.  3  Ch.  183,  stated  Vol.  I.  p.  543. 

{z)  Hatton  v.  Finch,  4  Beav.  186.] 
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an  intention  that  the  property  shall,  in  the  mean  time,  devolve  to  the  sur- 
vivors under  the^MS  accrescendi  which  is  incidental  to  a  joint-tenancy. 

Thus,  in  Armstrong  v.  Eldridge  (a),  where  a  testator  devised  the 
Wonls  creat-  residue  of  his  real  and  personal  estate  to  trustees,  in  trust 
ing  a  tenancy  to  Sell,  and  apply  the  interest  from  time  to  time  to  the  use 
reieuieTby      '^^  ^"^^  grandchildren  F.,  C,  E.,  and  M.,  equally  between  them 

force  of  coa-   share  and  share  alike,  for  and  during  their  several  and  re- 
text. 

speetive  natural  lives,  and  after  the  decease  of  the  survivor  of 

them,  in  trust  to  apply  the  principal  to  and  among  the  children  of  his 
grandchildren:  Lord  Thurlow  said  that  although  the  words  "equally 
to  be  divided,"  and  "share  and  share  alike,"  were,, in  general,  con- 
strued in  a  will  to  create  a  tenancj^  in  common,  yet  where  the  context 
showed  a  joint-tenancy  to  be  intended,  the  words  should  be  construed 
accordingly ;  and  in  this  case  the  interest  was  to  be  divided 
*261  among  four  while  four  were  living,  among  *  three  while  three 
were  alive,  and  nothing  was  to  go  to  the  children  while  any  of 
the  mothers  were  living. 

And  the  same  construction  has  prevailed  even  where  the  ulterior  de- 
vise was  not,  in  terms,  after  the  decease  of  the  survivor,  but  after  the 
decease  or  the  deceases  of  the  prior  legatees  ;  it  being  considered  that 
the  property  is  not  to  go  over  until  the  decease  of  all  the  legatees, 
though  the  words,  especiallj^  in  the  latter  case,  might  seem  to  admit  of 
being  construed  after  the  "  respective"  deceases,  if  the  court  had  felt 
.  particularly  anxious  to  avoid  the  rejection  of  the  words  creating  a  ten- 
ancj'  in  common. - 

ThuSj  in  Tuckerman  v.  Jefferies  (J),  where  the  testator  devised  to  A. 
and  B.,  to  be  equally  divided  between  them  during  their  natural  lives, 
and  after  the  deceases  of  A.  and  B.  to  the  right  heirs  of  A.  forever :  It  was 
held  that  they  were  joint- tenants,  notwithstanding  the  words  "  equally 
to  be  divided ;  "  it  being  considered  that  the  whole  was  to  go  over  to  the 
heirs  of  A.  at  once  on  the  decease  of  the  survivor,  not  that  they  should 
take  by  moieties  at  several  times. 

So,  in  Pearoe  v.  Edmeades  (c) ,  where  a  testator  bequeathed  the  resi- 

(rt)  3  B.  C.  C.  215.  See  also  Doe  d.  Calkin  v.  Tomkinson,  2  M.  &  Sel.  165;  Cranswick  u. 
Pearson,  ai  Beav  624,  as  to  which  see  per  Rolt,  L.  .1.,  L.  R.  3  Ch.  186. 

(6)  3  Bac.  Ab.  Joint-Tenants  (F),  681,  6th  ed.  [Holt,  370,  11  Mod.  108-9.  See  also 
Stephens  v.  Hide,  Ca.  t.  Talb  27;  Malcolm  ».  Martin,  3  B.  C.  C.  50,  (but  as  to  which  see 
cases  post,  p.  263,  n.  (/)  );  Townley  ».  Bolton,  1  Mv.  &  K.  148;  M'Dermott  r.  Wallace,  5 
Beav.  142;  Alt  v.  Gregory,  8  D.  M.  &  G.  221;  Begley'i).  Cook,  3  Drew,  662.  See  and  cf.  Ke 
Drakeley's  Estate,  19  Beav.  395.  There  will  be  no  implied  survivorship  where  such  a  gift 
over  is  preceded  bv  separate  gifts  of  distinct  properties  for  life.  Swan  u.  Holmes,  19  Beav. 
471;  Sarel  v.  Sarel,  23  Beav.  87;  Lill  v.  Lill,  ib.  446;  Brown  v.  .Jarvis,  2  D.  F.  &  J.  168 
(where  the  gift  over  was  "  after  the  decease  of  everv  of  them  ") ;  Stevens  v.  Pyle,  28  Beav. 
388 ;  nor,  if  there  is  no  limitation  expressly  for  the  lives  of  the  donees,  but  the  gifts  are  still 
separate;  in  such  case  the  interest  passes  to  the  respective  representatives  till  the  gift  over 
takes  effect.  Bignold  ji.  Giles,  4  Drew.  343.  An  express  gift  to  the  survivors  in  one  event 
would  seem  to  e.Kclude  an  implied  gift  to  ihtm  in  the  alternative  event.  Coates  v.  Hart,  32 
Beav.  349.  But  if  the  share  of  one  co-tenant  for  life  is  given  (until  the  final  gift  over)  to  his 
children,  if  any;  this  leaves  the  implication  in  favor  of  survivors  untouched  if  there  are  no 
children.    Walmsley  v.  Foxhall,  1  D.  .J.  &  S.  605.] 

(c)  3  Y.  &  C.  246;  [Ashley  v.  Ashley,  6  Sim.  358.] 
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due  of  his  estate  to  trustees,  in  trust  to  pay  the  interest  divi-  "  After  de- 
dends  and  produce  thereof  to  his  daughter  M.  for  life,  and  <^easie  "*  E. 

^  °  '  and  d."  read 

after  her  decease  unto  and  between  her  two  children  E.  G.  after  decease 
and  G.  G.,  during  their  respective  lives  in  equal  shares ;  and  "*'"'■""<"■■ 
from  and  after  the  decease  of  the  said  E.  G.  and  G.  G.,  upon  further  trust 
to  pay  or  transfer  and  divide  the  same  unto  and  between  all  and  every 
the  child  or  children,  if  more  than  one,  of  the  said  E.  G.  and  G.  G.  in 
equal  shares  ;  and  if  but  one  then  to  such  only  child,  and  if  there  should 
be  no  child  of  the  said  E.  G.  and  G.  G.  living  at  the  time  of 
their  decease,  or  born  in  due  time  after  the  *  death  of  the  said  G.  *262 
G.,  then  upon  further  trust  for  the  testator's  legal  personal  rep- 
resentatives. The  testator  and  E.  G.  died,  the  latter  leaving  children, 
whereupon  the  entire  income  was  claimed  by  G.  G.  as  the  onlj'  sur- 
vivor;  and  Lord  Abinger,  C.  B.,  held  that  he  was  entitled.  "It  has 
been  settled  (he  said)  by  a  series  of  decisions,  that  the  words  '  respec- 
tivel}-,'  and  '  in  equal  shares,'  when  not  controlled  by  other  words  in  a 
wiU,  shall  be  taken  to  indicate  the  nature  of  an  estate  or  interest  be- 
queathed, and  shall  constitute  a  tenancy  in  common.  But  when  these 
words  are  combined  with  or  followed  by  others  which  would  make  a 
tenancy  in  common  inconsistent  with  the  manifest  design  of  the  subse- 
quent bequest  of  the  testator,  they  may  be  taken  to  indicate,  not  the 
nature,  but  the  proportion  of  the  interest  each  party  is  to  take.  In  the 
present  case  the  bequest  to  G.  G.  and  E.  G.  during  their  lives,  is  of 
the  interest  and  dividends  only  of  the  residue  of  the  testatof''s  estate. 
The  corpus  of  the  residue  is  not  to  be  divided  or  possessed  by  the  lega- 
tees till  after  the  decease  both  of  G.  G.  and  E.  G. ;  and  then  it  is  to  be 
divided  amongst  such  of  their  children  only  as  shall  be  living  at  the 
death  of  the  survivor.  It  is  clear,  therefore,  that  the  mass  of  the  prop- 
ertj'  is  to  be  divided  amongst  the  children  who  might  survive  both  the 
parents,  per  capita  and  not  per  stirpes.  This  would  be  quite  inconsist- 
ent with  a  tenancj'  in  common  of  the  parents.  Again,  the  testator,  by  - 
his  care  in  pursuing  this  property  through  three  generations,  and  be- 
queathing it,  upon  failure  of  these,  to  his  then  personal  representatives, 
shows  that  he  meant  to  die  intestate  of  no  part  of  it ;  but  as  the  interest 
and  dividends  only  are  devised  to  his  grandchildren  G.  G.  and  E.  G., 
and  nothing  is  devised  to  their  children  till  the  death  of  both,  it  would 
follow  that  if  G.  G.  is  not  entitled  to  the  whole  interest  and  dividends 
accruing  after  the  death  of  E.  G.  during  his  life,  the  portions  of  inteiest 
and  dividends  which  she  took  in  her  lifetime  would  be  undevised  during 
the  remainder  of  G.  G.'s  life." 

As  in  the  three  preceding  cases  no  act  had  been  done  to  sever  the 
joint-tenancj'  (if  any)  between  the  several  devisees  or  lega-  j{g,^jj,.|j.  ,,„ 
tees,  it  was  not  necessary  to  determine  whether  the  effect  of  preceding 
the  will  was  to  confer  a  joint-interest,  with  its  incidental  ''^^''^' 
right  of  survivorship,  or  to  create  a  tenancy  in  common  with  an  implied 
gift  to  the  survivor  for  life.     Indeed,  no  allusion  is  made  to  the  latter 
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point,  except  in  Pearce  v.  Edmeades,  and  even  there  it  does  not 
*263     appear  to  liave  formed  the  prevailing  *  ground  of  determination, 

though  perhaps  less  violence  is  done  to  the  language  of  the  will 
by  implying  a  positive  gift  to  the  survivor  than  by  rejecting  the  words 
•of  severance  (d) . 

[But  the  court  will  not  construe  the  will  as  postponing  the  distribu- 
Intention  *'^°'^  ^^  every  part  until  the  death  of  the  surviving  tenant 
must  be  for  life,  unless  an  intention  so  to  do  is  clearly  indicated ; 

"^  '*'*'■  although  the  gift  in  remainder  is  in  terms  of  the  whole  fund, 

and  appears  therefore  to  have  a  simultaneous  distribution  in  view,  yet, 
if  a  tenancy  in  common  is  more  consistent  with  the  general  context,  it 
will  be  established  especiall}-  in  favor  of  children,  in  spite  of  the  appar- 
Gittover  "at  ently  antagonistic  terms  (e).  And  this  construction  is  readily 
their  death."  xnade  where,  after  the  gift  to  several  for  life,  the  remainder 
is  not  "  after  their  death,"  but  "  at  their  death  ;  "  for  the  literal  mean- 
ing, viz.  the  simultaneous  death  of  all,  could  not  have  been  contem- 
plated, and  "  at  their  respective  deaths'"  is  a  meaning  more  likely  to 
suit  the  intention  than  "  at  the  death  of  the  survivor  "  (/). 
.^  Where  the  will  creates  a  tenancy  in  common  with  express  survivor- 
_  .       ship,  there  is,  of  course,  no  pretence  for  implying  a  joint- 

common,  tenancj' (jr),  and  each  devisee  or  legatee  will  have,  not  a 
with  express   severable  interest,  but  an  interest  with  a  contingent  gift  over 

survivorship,    "  '  o         o 

not  a  joint-  to  be  ascertained  only  by  the  event.  But  in  Cookson  v. 
tenanpy.  Bingham  (/i),  where  a  testator  devised"  his  estates  to  his 
daughters  A.,  B.,  and  C,  to  be  jointly  and  equally  enjoyed  or  divided 

in  the  case  of  the  marriage  of  any  of  them ;  and  they,  or  the 
*264    *  survivor  in  case  of  death,  were  authorized  to  dispose  of  the 

same  by  will  or  assignment  as  they  should  think  proper  :  it  was 
held  by  Sir  J.  Roniilly,  M.  R.,  that  the  three  daughters  took  as  joint- 
tenants  in  -fee,  and  that  A.  and  B.  being  dead  the  whole  had  survived 
to  C. ;  and  Lord  Cranworth  inclined  to  the  same  opinion ;  but  as  he 

[(d)  Hurd  V.  Lenthall,  Sty.  211,  14  Vin.  Ab.  182,  pi.  5.]  Where  the  objects  are  more  than 
two,  the  implication,  in  order  to  complete  the  purpose  of  tilling  up  the  chasm  which  would 
otherw'ise  occur  between  the  decease  o,f  the  first  and  last  of  the  tenants  for  life,  must  either 
give  joint  estates  carrying  the  right,  of  survivorship,  or,  which  would  seem  better,  must,  on 
the  decease  of  each  tenant  for  life  after  the  lirst,  deal  with  the  accruing  share  or  shai'cs  of  such 
deceased  tenant  or  tenants  for  life  in  lilte  manner.  For  instance,  suppose  the  devise  to  be  to 
A.,  B.,  and  C,  as  tenants  in  common  for  life,  and  after  the  decease  of  the  survivor,  over.  A. 
dies;  upon  which  A.*s  share  passes  to  B.  and  C.,  it  is  presumed,  as  tenants  in  common. 
Next  B.  dies;  his  original  share  devolves  by  implied  devise  to  C.,  but  unless  his  accruing 
share  (J.  e.  the  one  half  of  A.'s  share  which  "came  to  B.  on  A.'s  decease)  can  pass  to  C,  such 
share  would  be  undisposed-of  during  the  remainder  of  his  (C.'s)  life.  The  implication  there- 
fore, if  admissible  at  all,  must,  it  is  presumed,  in  order  to  complete  its  purpose,  give  B.'s 
accruing  share,  as  well  as  tlie  original  one,  to  C.  [Minton  v.  Cave,  10  Jur.  86.  See  also 
Marryat  v.  Townly,  1  \'es.  10'2. 

(e")  Hawkins  i''  Hamerton,  16  Sim.  410;  Ewington  v.  Fenn,  16  Jur.  398;  Doe  d.  Patrick  v. 
Eoyle,  13  Q.  B.  100;  and  see  Atkinson  v.  Holtbv.  10  H.  L.  Ca.  313,  32.5. 

(  /)  Arrow  v.  Mellish,  1  De  O.  &  S.  355;  W'illes  v.  Douglas,  10  Beav.  47;  Re  Laverick's 
Estate,  18  Jur.  -304;  Turner  v.  Whittaker,  23  Beav.  196;  Archer  ».  Legg,  31  Beav.  187;  Wills 
V.  Wills,  L.  R.  20  En.  342. 

(n)  Doe  d.  Borwell  r.  Abey,  1  M.  &  Sel.  428:  Hatton  o.  Finch,  4  Beav.  186;  Haddelsev  ». 
Adams,  22  Beav.  275 ;  Minton  ».  Minton,  9  W.  R.  586  ;  Tauffe  v.  Conmee,  10  H.  L.  Ca.  64,"  78. 

(A)  17  Beav.  262,  3  D.  M.  &.  G.  668.} 
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thought  that  if  it  were  not  so  the  survivor  alone  had  power  under  the 
latter  clause  to  dispose  of  the  fee  by  will,  it  was  unnecessary  to  decide 
the  point.] ' 

III.  It  follows  as  a  consequence  of  the  survivorship  which  is  inci- 
dental to  a  joint-tenancy,  that  if  the  devise  fail  as  to  one  of  Distinction 
the  devisees,  from  its  being  originally  void  (i),  or  subse-  ^^fntft^a  cv 
quently  revoked  (k) ,  or  by  reason  of  the  decease  of  the  devi-  and  tenancy 
see  in  the  testator's  lifetime  (Z),  the  other  or  others  will  take  ^"  tokps" 
the  whole.     But  the  rule  is  different  as  to  tenants  in  com-  &<=. 
mon,  whose  shares,  in  case  of  the  failure  (to)  or  revocation  of  the  de- 
vise to  anj-  of  them,  descend  to  the  heir  at  law  (or  if  the  will  is  sub- 
ject to  1  Vict.  c.  26,  the  residuary  devisee)  of  the  testator  (ra)  :  unless 
the  devise  be  to  the  objects  as  a  class,  in  which  case  the  individuals 
composing  the  class  at  the  death  of  the  testator  are  entitled  among 
them,  whatever  be  their  number,  to  the  entirety  of  the  Subject  of 

gift  (oy 

Here  it  may  be  observed,  that  where,  in  the  absence  of  an  express 
gift,  a  trust  is  raised  by  implication  in  default  of  execution  Qjff  implied 
of  a  power  of  distribution  (p),  it  is  now  settled  that  the  ob-  f'om  power 
jects  take  as  tenants  in  common  (q),  [and]  it  should  seem  teuancv  in 
that  under  an  implied  gift  resulting  from  a  power  of  selection,  common, 
[the  same  rule  prevails  (?■).] 

*  Where  a  power  is  given  by  will  to  appoint  propertj'  among    *265 
several  objects,  and  the  subject,  in  default  of  appointment,  is 
given  to  them  individuall}'  (and  not  as  a  class)  as  tenants  in  Effect  upon 
common,  a  question  sometimes  arises  whether,  by  the  death  fa^e  of  some 
of  any  of  the  objects,  the  power  is  defeated  in  respect  of  "'  '''^  shares. 
the  shares  of  those  objects.     The  established  distinction  seems  to  be, 

( j)  Dowset  V.  Sweet,  Amb.  175  [(void  for  uncertainty) ;  Young  v.  Davies,  2  X)x.  &  Sm.  167 
(devisee  attesting  witness).] 

(h)  Humpliroy  v.  Tayleur,  Amb.  136;  [Larkins  v.  Larliins,  3  B.  &  P.  16;  Short  v.  Smith, 
4  Fast,  419 ;  Ramsay  v.  Shelmerdine,  L.  li.  1  Eq.  129,  cited  ante,  p.  155 ;  and  see  Vol.  I. 
p.  340.J 

(I)  Davis  V.  Kemp,  Cart.  2,  1  Eq.  Ca.  Ab.  216,  pi.  7;  [Buffar  v.  Bradford,  2  Atlc.  220; 
Morley  v.  Bird,  3  Ves.  628. 

(m)  Owen  v.  Owen,  1  Atk.  494;  Norman  v.  Frazer,  3  Hare,  84.  It  has  been  held  that  an 
appointment  void  as  to  an  ascertained  part  (as  being  to  a  stranger)  follows  this  rule,  though 
in  terms  which  generally  create  a  joint-tenancv.     Re  Kerr's  Trusts,  4  Ch.  D.  600.] 

(n)  Creswell  v.  Cheslvn,  2  Ed.  123,  3  B.  P.  C.  Toml.  246 ;  [Boulcott  v.  Boulcott,  2  Drew.  25. 

(o)  Shaw  V.  M'Mahon,  4  Dr.  &  War.  431;  Clark  v.  Phillips,  17  Jur.  886;  Knight  v.  Gould, 
2  My.  &  K.  295;  Dimond  v.  Bostock,  L.  R.  10  Ch.  360 ;  Fell  v.  Biddolph,  L.  R.  10  C.  P.  701; 
Re  Coleman  and  Jarrom,  4  Ch.  D.  165;  Lepine  v.  Bean,  L.  R.  10  Eq.  160.  See  also  Vol.  I. 
pp.  326,  341.  But  see  and  consider  Re  Chaplin's  Trusts,  33  L.  J.  Ch.  183,  cited  ante,  Vol.  I. 
269,  n.i 

(;;)  See  Vol.  I.  p.  550. 

(})  Reade  v.  Reade,  5  Ves.  744;  [Casterton  v.  Sutherland,  9  Ves.  445 ;  Re  Phone's  Trusts, 
L.  R.  5  Eq.  346  (to  trustees  "for  the  children  of  A.  to  do  what  the  trustees  think  best");] 
overruling  Maddison  v.  Andrew,  1  Ves.  57,  [and  Lord  Hardwicke's  dictum  in  Duke  of 
Marlborough  v.  Lord  Godolphin,  2  Ves.  81. 

()■)  Att.-Gen.  v.  Doyley,  4  Vin.  Ab.  485,  pi.  16;  Harding  v.  Glyn,  1  Atk.  469;  Ee  "White's 
Trusts,  Joh.  656  ("  for  such  of  my  children  as  my  trustees  may  think  fit ").] 

1  See  Sackett  v.  Mallory,  1  Met.  365. 
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that  if  all  the  objects  survive  the  testator,  and  one  of  them  afterwards 
dies  in  the  lifetime  of  the  donee  of.  the  power,  the  power  remains  as  to 
the  whole  (s).  But,  on  the  other  hand,  if  any  object  dies  in  the  testa- 
tor's lifetime,  by  which  the  gift  lapses  fro  tanto,  the  power  is  defeated 
to  the  same  extent  («). 

If,  however,  under  the  gift  in  default  of  appointment,  the  objects  are 
joint-tenants,  or  the  gift  is  to  a  class,  of  course  the_  decease  of  any 
object,  even  in  the  testator's  lifetime,  as  it  does  not  occasion  anj^  lapse, 
leaves  the  power  wholly  unaflfected. 

It  may  be  observed,  that,  as  an  appointment  cannot  be  made  in  favor 
of  a  deceased  child  whose  share  under  the  gift  over  had  vested,  the 
onl^'  mode  b}-  which  the  testator's  bountj'  can  be  made  to  reach  his  rep- 
resentatives is  to  leave  a  portion  of  the  fund  unappointed ;  in  which 
case  the  representatives  of  the  deceased  child  will  take  his  share  (but  of 
course  only  his  share)  in  the  unappointed  portion.  Lord  Eldon,  it  is  true, 
expressed  his  disapproval  of  this  "  device,"  in  Butcher  v.  Butcher  (m)  ; 
but  he  appears  to  have  objected  to  it  as  proceeding  upon  the  erro- 
neous notion  that  it  was  necessary  to  enable  the  donee  to  appoint  the 
remainder  of  the  fund  to  the  surviving  objects :  whereas,  according  to 
Boj'le  V.  Bishop  of  Peterborough,  his  power  is  extended  over  the  whole 
fund.  To  avoid  all  such  questions,  powers  have  usuaUj^  been 
*266  framed  so  as  to  authorize  an  exclusive  appointment  *  to  one  or 
more  of  the  objects ;'  [but  this  authority  is  now  conferred  by 
statute  (x)  on  the  donee  of  every  power  of  distribution  (though  created 
before  the  statute),  except  so  far  as  the  power  expressly  requires  a 
specific  amount  or  share  to  be  appointed  to  any  of  the  objects.] 

(s)  Bovle  V.  Bishop  of  PeteTborough,  1  Ves.  Jr.  299;  Butcher  «.  Butther,  9  Ves.  382, 
1  V.  &  B'.  70:  [Paske  v.  Haselfoot,  33Beav.  125.] 

(0  Keatle  v  -Reade,  5  Ves.  744;  see  also  Sugd.  Pow.  8th  ed.  419,  where  great  pains  have 
ieen  talien  to  establish  the  position  in  the  text,  in  opposition  to  some  remarks  of  the  present 
writer  in  his  volume  appended,  to  Powell,  Dev.  3d  ed.  374,  which  remarks  he  has  not  here 
repeated ;  for  though  iie  is  still  unable  to  discover  an.y  solid  ground  for  the  alleged  difference 
of  effect  in  regard  to  the  power,  where  the  partial  failure  of  the  gift  takes  place  before  and 
where  it  takes  place  nfter  the  death  of  the  testator,  yet  as  the  cases  commented  o'n  hy  the 
distinguished  writer  in  question  seem  to  favor  such  a  doctrine,  and  as  it  is  really  of  more 
importance  that  the  rules  on  such  points  should  be  certain  than  that  thev  should  be  decided 
in  the  mannei-  most  consistent  with  principle,  he  has  not  felt  disposed  to  revive  the  discussion. 

(m)  1  V.  &  B.  92. 

[(x)  37  &  38  Vict.  e.  37.  Before  this  statute  a  nominal  share  at  least  must,  notwith- 
Btauding  1  Will.  4,  c.  46,  have  been  appointed,  or  left  to  devolve,  to  every  object.] 
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ESTATES   IN  PEE,  WITHOUT  WORDS   OP  LIMITATION. 

I.    What  Estate  passes  by  an  indefinite  Devise  under  Wills  made  before  1838. 
n.    When  enlarged  to  a  Fee  by  a  Charge  of  Debts,  Legacies,  or  Annuities. 

III.   '- '-  by  a  Devise  ove^  in  case  of  Death  of  prior  Devisee  under  Age,  ^c. 

V.   Effect  of  words  "  Estate,"  "  Property,"  "  Real  Effects,"  "  Inheritance,"  "  Remainder" 

"  Reversion,"  "  Interest,"  "  Part,"  "  Share,"  "  Perpetual  Advowson,"  Sj-c. 
V.   Effect  of  1  Vict.  c.  26,  on  Wills  made  or  republished  since  1837. 

I 

I.   Nothing  is  better  settled  than  that  a  devise  of  messuages,  lands, 
tenements,  or  hereditaments  (not  estate),  without  words  of  Devise  with- 
limitation,  occurring  in  a  will  which  is  not  subject  to  the  out  words  of 
statute  1  Vict.  c.  26,  confers  on  the  devisee  an  estate  for  fore  1  Vict, 
life  only  (a), ^  notwithstanding  the  testator  may  have  com-  <=■  ^6. 
meneed  his  will  with  a  declaration  of  his  intention  to  dispose  of  his 
whole  estate  (5),^  or  may  have  given  a  nominal  legacy  to  his  heir(c), 
or  may  have  declared  an  intention  wholly  to  disinherit  him,  or  the  will 

(a)  Taylor !).  Hodges,  cit.  3  Ch.  Rep.'  87;  [Canning  v.-  Canning,  Mose.  242;]  Deacon  v. 
Marsh,  Moore,  594;  Bullock  i>.  Bullock,  8  Vin.  Ab.  238,  pi.  10;  Roe  d.  Kirbv  v.  Holmes,  2 
Wils.  80;  Doe  d.  Bowes  v.  Blackett,  Cowp.  235;  Doe  d.  Crutchfield  v.  Peafce,  1  Pri.  353; 
[Doe  d.  Burton  v.  White,  1  Exch.  526;  2  Exch.  797;  Doe  d.  Roberts  v.  Roberts,  7  M.'& 
Wels.  382.] 

(6)  Denn  ».  Gaskin,  Cowp.  657,  Dou>;.  760;  [Frosfmorton  w.  Kershaw,  3  Wils.  414,  2  W. 
Bl.  889;]  Doe  d.  Child  v.  Wright,  8  T.R.  64,  1  B.  '&  P.  N.  R.  335;  Doe  d.  Small  ».  Allen, 
8  T.  E.  497;  [Doe  d.  Knocker  v.  Ravell,  2  Cr.  &  .T.  617.] 

(c)  Roe  d.  Callow  ;;.  Bolton,  2  W.  Bl.  1045 ;  Kight  v.  Sidebotham,  Doug.  759 ;  Roe  d.  Peter  ». 
Daw,  3  M.  &  Sel.  518. 

1  Sargent  v.  Towne,  10  Mass.  303,  307,  introductory  words  are  like  a  preamble  to  a 
note  (a) ;  Farrar  v.  Arres,  5  Pick.  404,  408  ;  statute,  to  be  used  only  as  a  key  to  disclose 
Jackson  «.  Embler,  14  Johns.  198;  Jackson  the  testator's  meaning.  See  post,  p. '280;  4 
V.  Wells,  9-  Johns.  222;  Ferris  v.  Smith,  17  Kent.  540,  541;  Beall  v.  Holmes,  6  Harr.  & 
Johns.  221;  Hall  i).  Goodwin,  2  Nott  &  JIcC.  J.  205;  Finlay  v.  King,  3  Peters,  346;  Van- 
383;  Clavton  i;.  Clayton,  3  Binn.  476;  Steele  derzee  v.  Vanderzee,  30  Barb.  331;  S.  C. 
«.  Thompson,  14  Serg.  &  R.  84;  Mosberry  !>.  ,36  N.  Y.  231;  BuUard  v  Goffe,  20  Pick. 
Marge,  2  Munf.  453;  Parker,- C.  J.,  in  Cook  2.52,  258;  Varnev  v.  Stevens,  22  Maine, 
V.  Holmes,  11  Mass.  5.31;  Shaw,  C.  J.,  in  God-  331;  Davies  v.  Miller,  1  Call,  127;  Gernet  v. 
frev  V.  Humphrey,  18  Pick.  539;  Kellett  v.  Lynn,  31  Penn.  St.  94;  Goodrich  v.  Harding, 
Ke'llett,  3  Dow,  248;  Edelen  v.  Smoot,2  Har.  3  Rand.  280;  Clark  v.  Mikell,  3  Desaus.  168; 
&  G.  285;  Owings  !).  Reynolds,  3  Harr.  &  J,  Winchester  v.  Tilghman,  1  Harr.  &  M'H.  - 
141;Lyles  w.  Digges,  6  Harr.  &J.364;  Smith  452;  Harvey  u.  Olmsted,  1  Barb.  105;  S.  C. 
V.  Poyas,  1  Desans.  156.  1  Comst.  483;  Vanderwerlier  v.  Vanderwer- 

2  See  Varnev  v.  Stevens,  22  Maine,  331.  ker,  7  Barb.  221.  Weidman  i).  JIaish,  16 
Introductory  words  to  a  will  cannot  vary  Penn.  St.  504.  But  the  introductory  words 
the  construction,  so  as  to  enlarge  the  estate  may  often  be  important  in  showing  the  tes- 
te a  fee,  unless  there  be  words  in  the  deyise  tator's  intention.  Geyeru.  Wentzel,  68  Penn. 
itself  sufficient  to  carry  the  interest.    Such  St.  84. 
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maj'  contain  an  antecedent  devise  to  the  heir  for  life  of  the  testator's - 
property  which  is  the  subject  of  dispute  (rf) ,  or  the  devise  in  question 
ma^'  be  to  a  class  embracing  the  heir,  as  to  the  testator's  children  (e) , 
[or  to  a  class  "  to  be  divided"  among  them  (/),  or. the  same  property 
maj'  have  been  given  to  the  same  persons  in  another  event  in  fee  (^r)]  ; 

or,  lastly-,  notwithstanding  there  may,  in  another  part  of  the 
*268     will,  or  in  the  immediate  context,  *  be  a  devise  expressly  for 

life,  affording  the  argument,  therefore,  that  the  testator  meant 
something  more,  or  at  least  different,  by  an  indefinite  devise  (A), ^  [or 
notwithstanding  that  in  the  immediate  context  another  property  may 
be  devised  to  the  same  person  in  fee,  and  both  properties  are  subse- 
quently in  one  set  of  words  made  subject  to  one  set  of  ulterior  limi- 
tations (i).]  Though  any,  or,  it  is  conceived,  the  whole  of  these 
Freeholds  for  circumstances  concur  in  the  same  will,  it  is  indisputably 
lives.  clear  that  such  a  devise  will  confer  only  an  estate  for  Ufe.^ 

(d)  Awse  V.  Melhuish,  1.  B.  C.  C.  519;  Right  d.  Ccmpton  ».  Compton,  9  East.  267. 

(e)  Dickins  v.  Marshall,  Cro.  El.  330;  [Tavlor  v.  Hodges,  cit.  3  Ch.  Rep.  87;  Bowen  i;. 
Scowcroft,  2  Y.  &  C.  640;  Harding  v.  Roberts, 'lO  Exch.  819. 

» (/)  Silvey  V.  Howard,  6  Ad.  &  Ell.  253;  Gatenby  v.  Morgan,  1  Q.  B.  D.  685.  Gates  v. 
Brj'don,  3  Burr.  18115,  contra,  was  never  followed,  and  has  long  been  treated  as  overruled, 
2  Pow.  Dev.  by  Jarm.  p.  379.  (g)  Sturgis  v.  Dunn,  19  Beav.  135.] 

(/;)  Goodtitle  d.  Richards  ».  Edmonds,  7  T.  R.  635;  Awse  v.  Melhuish,  1  B.  C.  C.  519; 
Doe  d.  Briscoe  v.  Clarke,  2  B.  &  P.  N.  R.  343;  Doe  d.  Viner  v.  Eve,  5  Ad.  &  EU.  317;  Silver 
V.  Howard,  6  Ad.  &,  Ell.  253:  [Matthews  v.  Windross,  2  K.  (Sc  J.  406;  Tidball  v.  James,  29 
L.  J.  Ex.  91. 

(I)  Coltsmaun  v.  Coltsmanu,  L.  R.  3  H.  L.  121. 

1  See  Cook  ».  Holmes,  11  Mass.  528.  531 ;  1  Munt.  549 ;  Waring  v.  Middleton,  3  Desaus. 
Baker  v.  Bridge,  12  Pick.  27,  32,  33;  Farrar  249;  Clark  v.  Mikell,  3  Desaus.  168;  Whaley 
V.  Avrcs,  5  Pick.  404;  Godfrey  «.  Humphrey,  v.  Jenkins,  3  Desaus.  80;  Engle  u.  Burns,  5 
18  Pick.  537;  Butler  d.  Little,  3  Maine,  239;  Call,  463;  Brailsford  v.  Heyward,  2  Desaus. 
Walkier  v.  Walker,  28  Penn.  St.  40.  290;  Josselyn  v.  Hutchinson,  21  Maine,  340; 

2  If  there  be  a  devise  to  one  generally  of  Godfrey  r.  Humphrey,  18  Pick.  539;  Jackson 
freehold  and  personal  estates  without  any  v.  Babcock,  12  Johns.  389;  Fogg  v.  Clark, 
words  ofiimitation,  he  will  take  an  estate  for  1  N.  H.  163;  Butler  v.  Little,  3  Greenl.  239; 
life  only  in  the  freehold,  but  the  personal  Bradstreet  v.  Clarke,  12  Wend.  602 ;  Baker 
propertv  absolutely.  Newton  v.  Griffith,  1  v.  Bridge,  12  Pick.  27;  4  Kent,  5-7;  lb. 
Harr.  &  G.  Ill ;  Hawley  v.  Northampton.  8  536,  et  seq.  ;  Beall  v.  Holmes,  6  Harr.  &  J. 
Mass.  3;  Bailey  ».  Duncan,  4  T.B.Mon.  257;  205;  Johnson  v.  Johnson,  1  McMuU.  346; 
Jones  D.  Doe,  1  Scam.  276;  Jackson  v.  Wells,  Sargent  v.  Towne,  10  Jlass.  303;  Dunlap  v. 
9  Johns.  222;  Jackson  v.  Embler,  14  Johns.  Crawford,  2  M'Cord,  171 ;  Dice  v.  Sheffer, 
198;  Jackson  v.  Bull,  10  Johns.  148;  Cono-  3  Watts  &  S.  419;  Areson  i:  Areson,  5  Hill, 
way  ».  Piper,  3  Harr.  482;  Wheaton  ».  An-  410;  Cordrv  w-  Adams,  1  Harr.  439;  Russell 
dress,  23  Wend.  452;  Hall  v.  Goodwyn,  4  v.  Elden,  15  Maine,  193;  Smith-w.  Berry,  8 
M'Cord,  442 ;  Scanlan  !!.  Porter,  IBailev,  427;  Ohio,  365;  Parker  ti.  Parker,  5  Met.  134; 
Wright  V.  Uenn,  10  Wheat.  204.  Unless,  in  Fox  v.  Phelps,  17  Wend.  393;  Den  v.  Bowne, 
respect  to  the  real  estate,  there  be  a  manifest  3  Harrison,  210 ;  Allen  v.  Hoy t,  5  Met.  324 ; 
intention  to  give  a  fee.  Wait  v.  Belding,  24  PattLson  v.  Doe,  7  Ind.  282; "Pratt  ».  Lead- 
Pick.  129,  133 ;  Cook  v.  Holmes,  11  Mass.  better,  38  Maine,  9 ;  Lummus  v.  Mitchell,  34 
628,  531,  4  Kent,  5-7;  Harris,  u.  Harris,  8  N.  H.  39.  The  words,  '•  I  give  my  lands;" 
Johns.  141;  Jackson  ».  Wells,  9  Johns.  222;  "all  the  rest,  residue,  and  remainder  of  my 
Jackson  v.  Embler,  14  Johns.  198;  Ferris  v.  real  estate;  "  "all  my  real  estate,"  have  been 
Smith,  17  Johns.  221;  Morrison  ».  Semple,  held  severally  to  pass  a  fee  without  other 
6  Binn.  94;  Steele  v.  Thompson,  14  Serg.  &  words  of  limitation  or  inheritance.  Smith  ». 
R.  84:  Wright  ».  Denn,  10  Wheat.  204;  Beall  Berry,  8  Ohio,  365;  Lincoln  v.  Lincoln,  107 
w.  Holmes.  6  Harr.  &  J.  209,  210.  It  should  Mass.  590;  Parker  v.  Parker,  5  Met.  134; 
affirmatively  appear  that  a  greater  than  a  life-  Godfrey  ».  Humphrey,  18  Pick.  637.     See 


estate  was  intended  by  the  testator  to  make  a      Josselyn  «.  Hutchinson,  21  Maine,  339.    By 
foe-simple.   Cleveland  v.  Spilman,  25  Ind.  95.      statute  in  Virginia,   Kentuck\',  Mississippi, 
...  ...  oh      If'         •     "  ■  .     „■       „    .        ^ 

n,      pi 
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How  ready  the  courts  are  to  discover  such      Missouri,   Alaljama,    and    New   York,   and 
iutention  may  be  seen  in  Johnson  v.  Johnson,      probably  in  other  States,  the  word  "  heirs," 
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[The  same  holds  as  to  devises  of  lands  held  for  an  estate  'pur  cuMre  vie 
where  the  heir  would  have  been  special  occupant  (k).'\ 

This  rule  of  construction  is  entirely  technical,  as,  according  to  popu- 
lar notions,  the  gift  of  any  subject  simply  comprehends  all  Gvounds  for 
the  interest  therein.  A  conviction  that  the  rule  is  generally  ,™}eflni'te' de- 
subversive  of  the  actual  intention  of  testators,  always  in-  vise  to  a  fee. 
duced  the  courts  to  lend  a  willing  ear  whenever  a  plausible  pretext  for 
a  departure  from  it  could  be  suggested.'  Hence  have  arisen  the  various 
cases  in  which  indefinite  devises  have  been,  by  implication,  enlarged  to 
a  fee-simple,  which  cases  form  the  next  subject  of  consideration.^ 


(i)  Doe  (J.  Jeff  v.  Robinson,  2  M.  &  Rvl.  2J9.  8  B.  &  Cr.  296,  approved  of  by  Sir  E.  Sugden, 
in  Allen  c.  Allen,  2  D.  &  War.  a27.  And  see  Doe  d.  Lewis  i\  Lewis,  9  M.  &'Wels.  6B2.'  But 
if  the  devise  of  the  estate ^j«/-  autre,  via  be  to  A.  during  the  life  of  the  ctstui  que  vie,  A.  will 
of  course  take  the  whole  estate,  and  not  merely  for  his  own  life.  Philips  u.  Philips,  1  P.W.  39; 
Doe  d.  Lewis  o.  Lewis,  supra.     See  also  2  Hayes,  Conv.  83.] 


or  other  words  of  inheritance,  are  no  longer 
necessary  to  create  or  convey  an  estate  in  fee; 
andevery  grant  or  devise  of  real  estate,  made 
subsequent  to  the  statute,  passes  all  the  in- 
terest of  the  grantor  or  testator,  unless  the 
intent  to  pass  a  less  estate  or  interest  appears 
in  express  terms,  or  by  necessary  implication. 
See  4  Kent,  7,  8;  Fuller  a.  Yates,  8  Paige,  325. 
In  New  .Jersey,  Maryland,  North  Carolina, 
South  Carolina,  Tennessee,  Massachusetts, 
and  in  other  states,  it  has  been'  declared,  by 
statute,  that  a  devise  of  lands  shall  be  con- 
strued to  convey  a  fee-simple,  unless  it  ap- 
pears, by  express  words  or  manifest  intent, 
that  a  less  estate  was  intended.  4  Kent,  8; 
ib.  537,  538,  and  notes ;  1  Harr.  &  G.  138, 
note;  Denn  v.  Smilcher,  2  Green,  53;  Fay  v. 
Fay,   1  Cush.  93. 

*1  That  words  of  inheritance  are  unneces- 
sary to  carry  a  fee  by  will  is  every  where  held. 
See"  4  Kent,  535;  Lincoln  v.  "Lincoln,  107 
Mass.  590;  Godfrev  v.  Humphrey,  18  Pick. 
537:  Baker  v.  Brid'ge,  12  Pick.  27,  31;  Tatum 
1).  JIcLellan,  50  Miss.  1;  Whorton  v.  Moragne, 
62  Ala.  201 ;  Jenkins  v.  Clement,  1  Harper, 
Ch.  72;  Bradstreet  i).  Clarke,  12  Wend.  602; 
Morris  v.  Potter,  10  R.  I.  58;  Den  ».  Bowne, 
3  Harr.  (N.  J.)  210;  Dunlap  ».  Crawford.  2 
McCord,  Ch.  171;  Fox  v.  Phelps,  17  Wend. 
398;  Jackson  v.  Babcock,  12  Johns.  389; 
Russell  V.  Elden,  15  Maine,  193 ;  Pattison  v. 
Doe,  7  Ind.  282;  Bell  County  w.  Alexander, 
22  Texas,  350 ;  Peyton  ».  Smith,  4  McCord, 
476;  Bcdon  v.  Bedon,  2  Bailey  (S.  Car.) 231; 
Franklin  ».  Horten,  7  Blackf"  488;  Hance  ». 
West,  32  N.  J.  233;  Thompson  v.  Hoop,  6 
Ohio  St.  480 ;  Warring  ».  Middleton,  3  Desaus. 
249:  Newton  b.  Griffith,  1  Harr.  &  G.  Ill; 
Bailev  V.  Duncan,  4  Mon.  257  ;  Jackson  v. 
Wells,  9  .Johns.  222;  Jackson  v.  Embler,  14 
Johns.  198 ;  Conoway  v.  Piper,  3  Harr;  (Del.) 
482 ;  Scanlan  ».  Porter,  1  Bailev.  427 ;  Wait  v. 
Belding,  24  Pick.  129,  133 ;  Harris  v.  Harris, 
8  Johns.  141;  Steele  v.  Thompson,  14  Serg. 
&  K.  84;  Hall  ».  Dickinson,  31  Penn.  St.  76; 
Beall  V.  Hidmes,  6  Harr.  &  J.  209,210;  Engle 
V.  Burnes,  5  Call,  463 ;  Brailsford  «.  Hey- 
ward,  2  Desaus.  290;  Wetter  v.  Walker,  62 


Ga.  142;  Clark  v.  Mikell,  3  Desaus.  168; 
Dice  V.  Sheffer,  3  Watts  &  S.  419 ;  Aveson  v. 
Aveson,  5  Hill,  410;  Pattison  ».  Doe,  7  Ind. 
282;  Lummusj).  Mitchell,  34  N.H.  39;  Pratt 
V.  Lead  better,  38  Maine,  9;  Olmstead  v. 
Olmstead,  4  Comst.  56;  Rosevelt  v.  Fulton, 
7  Cowen,  71;  Jackson  v.  Burr,  9  Johns.  104; 
Edwards  v.  Barnard,  84  Penu.  St.  184.  See 
post,  p.  274.  If  an  estate  be  given  to  a  person 
generally  or  indefinitely,  with  an  absolute 
power  of  disposition,  it  carries  a  fee  ;  but 
where  an  estate  for  life  is  tirst  created,  and 
then  a  power  of  disposition  over  the  remain- 
der is  given  to  the  tenant  for  life,  the 
express  limitation  for  life  will  control  the 
operation  of  the  power,  and  prevent  it  from 
enlarging  the  estate  to  a  fee,  unless  there  be 
a  general  intent  to  give  a  fee,  inconsistent 
with  anch  particular  intent.  4  Kent,  319,  535, 
536;  Spooner  v.  Lovejoy,  108  iSIass.  529; 
Rubey  ».  Barrett,  12  Mo.  3;  Swnpe  v.  Swope, 
5  Gill,  225  ;  Dean  v.  Munally,  36  Miss.  358; 
Tatum  V.  McLellan,  50  Miss.  1;  Welsch  v. 
Belleville  Bank,  94  lU.  191;  Den  v.  Hum- 
phreys, 16  N.  J.  25:  McDonald  v.  Wal- 
frave,  1  Sandf .  Ch.  274  ■  Doughty  v.  Brown, 
Yeates,  179;  Smith  ■«.  Fulkinsoii,  25  Penn. 
St.  109 ;  Culbertson  v.  Duly,  7  Watts  &  S. 
195;  Pickering  v.  Langdon,  22  Me.  413; 
Ramsdell  v.  Ramsdell,  21  Me.  293;  Inman 
D.Jackson,  4  Greenl.  237;  Moore  v.  Webb, 
2  B.  Mon.  282;  De  Peyster  v.  Howland,  8 
Cowen,  277;  Jackson  v.  Babcock,  12  Johns. 
389;  Flintham's  Case,  11  Serg.  &  R.  16; 
Funk  );.  Eggleston,  92  III.  515,  533 :  Markillie 
V.  Ragland,  77  111.  99;  Cockrill  v.  Maney,  2 
Tenn.  Ch.  49;  McGavock  ti.  Pugslev,  1  Tenn. 
Ch.  410;  Smith  v.  Bell,  Mart.  &  Y.  302; 
Downing  ».  Johnson,  5  Coldw.  229;  Iving  o. 
Ackerman,  2  Blabk,  408 ;  Downe v  i).  Borden, 
7  Vroom,  460;  S.  C.  6  Vroom,  74;  Annin  v. 
Vandoren,  14  N.  J.  Eq.  135  ;  Jackson  f.  Cole- 
man, 2  Johns.  391 ;  Jackson  v.  Rolins,  16  Johns. 
587;  Burleigh  v.  Clough,  52  N.  H.  2r,7;  Dil- 
lin  ».  Wright,  73  Penn.  St.  177 ;  Reformed 
Church  V.  Disbrow,  52  Penn.  St.  219.  Thus, 
a  residuary  devise  and  bequest  to  the  testa- 
tor's wife  "  to  her  use,  and  to  be  disposed  of 
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II.  Jt  has  been  long  settled  that  where  a  devisee,  whose  estate  is 
™  ^  ,  undefined,  is  directed  to  paj'  the  testator's  debts  or  legacies, 
gross  sum  on  or  a  specific  sum  in  gross,  he  takes  an  estate  in  fee,  on  the 
the  devisee.  gj-Qyi^j^i  that  if  he  took  an  estate  for  lif6  only  he  might  be 
damnified  bj'  the  determination  of  his  interest  before  reimbursement 
of  his  expenditure ;  ^  and  the  fact  that"  actual  loss  is  rendered  highly 


at  her  decease  according  to  the  terms  of  any 
■will  that  she  may  leave  "  vests  the  whole  of 
the  residue  in  her  absolutely.  Spoouer-  v. 
Lovejoy,  108  Mass.  529.  But  the  qualifying 
clause  of  the  foregoing  rule,  "  unless  there  be 
a  general  intent  to  give  a  fee,"  is  often  ap- 
plied to  enlarge  the  life-estate  accordingly. 
Dillin  V.  Wright,  supra;  Reformed  Church "o. 
Disbrow,  supra;  Gleason  y.  Faverweather, 
4  Gray,  348;  Bell  County  «.  Alexander,  22 
Texas,  350;  Bean  v.  Myers,  1  Coldw.  22B. 
Thus,  ill  the  last-named  case  (which,  how- 
ever, appears  to  have  gone  to  the  verge  of 
the  authorities,  perhaps  indicating  a  ten- 
dency, elsewhere  observable  also,  to  break 
away  from  the  older  cases,  and  to  seize  upon 
any 'manifestation  of  a  general  intent  in  addi- 
tion to  the  power  of  disposal)  a  gift  to  the 
testator's  wife  for  life,  with  power  to  sell  and 
use  the  property  for  payment  of  debts,  for 
her  support,  and  for  all  other  legal  purposes, 
was  held  to  be  a  gift  of  the  estate  absolutely. 
So  ail  estate  for  life  is  enlarged  to  a  fee  when 
the  purpose  of  the  testator  as  seen  in  the  will 
cannot  be  carried  out  with  a  less  estate.  Bell 
County  17.  Alexander,  supra.  But,  on  the 
other  hand,  it  is  held  that  an  estate  for  life  is 
not  enlarged  to  a  fee  by  a  power  of  disposal 
of  the  same  as  the  donee  "  may  find  needful 
for  the  purpose  "  of  her  support  during  life. 
Smith  II.  Snow,  12.3  Mass.  323.  So  it  is  de- 
clared that  the  gift  of  an  estate  to  the-testa- 
tor's  widow  "for  the  term  of  her  natural  life,  to 
be  disposed  of  as  she  may  think  proper  for 
her  own  use  and  benefit  according  to  the  na- 
ture and  qualitv  thereof,"  carries  onlj'  a  life- 
estate  with  full  power  of  enjoyment  of  the 
property  in  specie.  It  gives  her  no  testamen- 
tary power  over  the  estate.  In  re  Thomp- 
son's Estate,  Law  Rep.  15  Ch.  D.  263  (Court 
of  App.)  So  even  a  gift  of  land  to- the  tes- 
tator's wife  for  life  "  with  power  to  sell  all  or 
any  portion  thereof,  and  to  reinvest  the  pro- 
ceeds in  any  way  that  to  her  seems  proper, 
and  generally  to  act  in  all  things  pertaining 
to  said  estate  as  she  deems  best,  without  ac- 
coijntability,"  has  recently  been  held  not  to 
give  the  devisee  a  fee-simple.  ■  Cockrill  v. 
Maney,  2  Tenn.  Ch.  49.  So  though  the  power 
of  disposal  be  contingent,  as,  for  example, 
upon  its  being  necessary  for  the  convenience 
and  support  of  the  tenant  for  life,  the  fact 
that  the  decision  of  the  existence  of  the  con- 
tingency is  left  to  the  tenant  for  life  will  not 
enlarge  the  life-estate.  Cockrill  v.  Maney, 
supra;  Deaderick  u.  Armour,  10  Humph.  588; 
Pillow  V.  Rve,  1  Swan,  185;  Downing  v. 
Johnson,  5  Coldw.,  229.  Indeed,  even  a  gift 
to  the  testator's  widow  "in  fee-simple  ab- 
solute, forever,"  may  bj'  explanatory  words 
of  the  context,  when  clear  and  exact,  be  cut 


down  to  a  life-estate.  Siegwald  v.  Siegwald, 
37  111.  430.  See  further  as  to  the  effect  of  a 
power  of  disposal  in  such  cases,  Ackerman 
V.  Gorton,  67  N.  Y.  63;  Mav  w.  Jovnes,  20 
Gratt.  692;  Bradlev  v.  Westcott,  13  Ves.  445 ; 
Buvd  r.  Strahan,  "36  III.  355;  Brant  v.  Vir- 
ginia Coal  Co.,  93  U.  S.  326;  Word  d.  Mor- 
gan, 5  Coldw.  407;  Burleigh  v.  Clough,  52 
N.  H.  267  ;  Welsch  v.  Belleville  Bank.-94  111'. 
191;  Weston  v.  Jenkins,  128  Mass.  563.  In 
Burleigh  v.  Clough,  supra,  it  was  said  that 
most  of  the  authorities  \vhich  apparently  go 
to  the  extent  of  holding  that  a  power  of  dis- 
position annexed  to  an  estate  for  life  enlarges 
the  estate  to  a  fee  are  cases  in  which  the  life- 
estate  is  not  conferred  by  express  terms,  but 
arises  from  implication;  such-  implication 
being  deemed  essential  in  the  particular  case 
in  order  to  give  effect  to  the  intention  of 
the  testator.  Ramsdell  v.  Ramsdell,  21  Me. 
288;  Pickering  v.  Langdon,  22  Me.  213; 
Burbank  v.  Whitnev,  24  Me.  140 ;  White  o. 
White,  21  Vt.  250.  "  The  expressions  in  the 
following  were  deemed  mere  dicta:  Harris  o. 
Knapp,  21  Pick.  412;  Hale  v.  Marsh,  100 
Mass.  468 ',  Dodge  «.  Moore,  ib.  335 ;  Stroud 
V.  Morrow,  7  Jones,  463.  But  while  a  life- 
estate  is  not  enlarged  to  a  fee  by  a  mere  power 
of  sale,  still,  when  it  is  not  clear  whether  the 
intent  was  to  create  a  life-estat«  or  a  fee,  the 
fact  that  a  power  of  sale  is  given  is  regarded 
as  showing  an  intention  to  give  the  fee.  Lewis 
V.  Palmer,  46  Conn.  454;  Ide  ».  Ide,  5  Mass. 
500;  Harris  d.  Knapp,  21  Pick.  412;  Burbank 
V.  Whiting,  24  Pick.  146;  Jackson  v.  Cole- 
man, 2  Johns.  391;  Helmer  v.  Shoemaker, 
22  Wend.  137  ;  McKenzie's  Appeal,  41  Conn. 
607.  See,  however,  Smith  v.  Bell,  6  Peters, 
74;  Brant  v.  Virginia  Coal  Co.,  93  U.  S.  326 ; 
Boyd  r.  Strahan,  36  III.  355.  So,  too,  not- 
withstanding the  limit  to  the  estate  under  the 
devise,  it  is  held"  by  many  authorities  that  if 
the  power  of  sale  is  exercised  by  the  life- 
tenant,  the  purchaser  will  take  an  estate  in 
fee.  Lewis  d.  Palmer,  46  Conn.  454,  458; 
Hull  V.  Culver,  34  Conn.  403 ;  Ramsdell  v. 
Ramsdell,  21  Me.  288;  Shaw  v.  Hussey, 
41  Me.  495;  Gilford  v.  Choate,  100  Mass. 
343,  346;  Hale  n.  Marsh,  ib.  468;  Cumniiugs 
r.  Shaw,  108  Mass.  159.  But  see  Bradlev  v. 
Westcott,  13  Ves.  445 ;  Smith  i>.  Bell,  6  Peters, 
68 ;  Brant  v.  Virginia  Coal  Co.  93  U.  S.  326. 
1  Fahrnev  v.  Holsinger,  65  Penn.  St.  388; 
Whorton  v.  Moragne,  62  Ala.  201, 210.  Where 
the  charge  is  on  the  estate,  and  there  are  no 
words  of  limitation,  the  devisee  takes  an  es- 
tate for  life  only;  but  where  the  charge  is  on 
the  pei-son  of  the  devisee  in  respect  to  the  es- 
tate in  his  hands,  he  takes  a  fee  by  implica- 
tion. Jackson  v.  Bull,  10  Johns.  148;  Jack- 
son V.  Martin,   18   Johns.   31;    Jackson  v. 
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improbable  b^-  the  disparity'  in  the  amount  of  the  sum  charged  rela- 
tively to  the  value  of  the  laud,  does  not  j)revent  the  enlargement  of 
the  estate  (/).■' 

For  the  same  reason  the  future  or  contingent  na-  .    , 

°  As  to  cou- 

ture  of  the  *  charge    does  not,   as  sometimes  con-     *269  tingent 

tended  (m),  prevent  it  from  enlarging  the  estate.''     In  charges. 

Abrams  v.  Winshup  (n)  and  Doe  v.  Phillips  (o)  the  charge  was  contin- 
gent in  effect,  though  not  in  express  terms  (being  liable,  under  the 
general  rule  (/>),  to  failure  in  the  event  of  the  de\isee's  d3'iug  before 
majoritj'),  and  no  attempt  was  made  to  found  a  distinction  on  this  cir- 
cumstance, which  indeed  seems  precluded  bj'  the  principle  that  makes 
the  possibility/  of  loss  the  ground  of  the  enlargement  of  the  estate,  as 
such  possibility  evidently  exists  as  well  where  the  charge  is  contingent 
as  where  it  is  absolute.  So- it  is  wholly  immaterial  whether  the  devisee 
is  directed  to  pay  simply,  or  to  paj^  out  of  the  land  (9). 

Where  a  devisee  who  is  directed  to  pay  the  testator's  debts  is  also 
appointed  executor,  the  injunction  is  considered  to  have  rela-  .^^  ^^  devisee 
tion,  not  to  his  duty  as  executor  to  discharge  the  debts,  but  being  also 
to  his  character  of  devisee  of  the  land,  in  which  therefore  ^^^'^'^  "''■ 

(l)  Co.  Lit.  9  b;  6  Kep.  16  a. ;  Cro.  El.  379  ;  Com.  Rep.  32-3;]  RIoone  v.  Heaseman,  Willes, 
138;  Doe  v.  Holmes,  8  T.  R.  1;  Goodtjtle  v.  Maddern,  4  East,  496;  [Blinston  v.  Warburton, 
2  K.  &  J.  400;  Lloyd  v.  Jackson,  L.  H.  1  Q.  B.  571,  2  Q.  B.  269  (direction  to  devisee  to 
educate  and  settle  testator's  children).] 

(m)  Merson  v.  Blackmore,  2  Atk.  341 ;  Doe  v.  Allen,  8  T.  R.  497. 

(m)  3  Russ.  350.  (o)  3  B.  &  Ad.  753.  (p)  Ante,  Ch.  XXV.  s.  5. 

(j)  Doe  V.  Snelling,  5  East,  87;  [iVlatthews  v.  Windross,  2  K.  &  J.  406.] 

Merrill,  6  Johns.  185;  Spraker  d.  Van  Al-  18  Johns.  31;  Jackson  «.  Merrill,  6  Johns, 
styne,  18  Wend.  200;  Harris  v.  Fly,  7  Paige,  185;  M'Lachlan  v.  M'Lachlan,  9  Paige,  54; 
421;  M'Lellan  «.  Turner,  15  Me.  436;  Gibson  Ferguson  v.  Zepp,  4  Wash.  645;  Spraker  r. 
D.  Hnrton,  5  Harr.  &  J.  177;  Beall  w.  Holmes,  Van  Alstyne,  18.  Wend.  200;  Barheydt  v. 
6  Harr.  &  J  208;  Lithgow  v.  Kavenagh,  Barheydt,  20  Wend.  576;  Tanner  ».  Living- 
9  Mass.  161:  Gardner  v.  Gardner,  3  Mason,  ston,  12  Wend.  83;  Harris  v.  Fly,  7  Paige, 
309,  312;  Cook  v.  Holmes,  11  Mass.  528;  421;  Lithgow  jj.  Kavenagh,  9  Mass.  161,  165, 
Bowers  V.  Porter,  4  Pick.  198,  203;  Wait  166;  Cook  v.  Holmes,  11  Mass.  528.  532; 
V.  Belding,  24  Pick.  129 ;  Dunlap  v.  Crawford,  Stevens  v.  Winship,  1  Pick.  318,  326  ;  Baker 
2  M'Cord,  Ch.  177;  Parker  v.  Parker,  5  Met.  v.  Bridge,  12  Pick,  31;  Bowers  v.  Porter,  4 
1.34;  Fox  W.Phelps,  17  Wend.  393;  Lindsay  Pick.  198:  Kellogg  v.  Blair,  6  Met.  .322; 
w.  M'Cormack,  2  A.  K.  Marsh,  229;  Ferguson  Waits.  Belding,  24  Pick.  129;  Balls.  Scam- 
«.  Zepp,  4  Wash.  C.C.  645;  Tanner!).  Living-  mon,  15  N.  H.  381;  Olmsted  w.  Harvey,  1 
ston,  12  Wend.  83;  Jackson  v:  Housel,  17  Barb.  102;  Harden  v.  Hays,  9Barr,  151; 
Johns.  281.  A  gift  of  a  dwelling-house  to  McLellan  v.  Turner,  15  Me.  436;  Gardner 
the  testator's  widow  will  not  be  cut  down  to  v.  Gardner,  3  Mason,  309,  312:  Gibson  v. 
a  mere  right  of  occupancv  by  the  fact  that  Horton,  5  Harr.  &  J.  177 ;  Fuller  )'.  Yates, 
the  testator  states  in  me  will  that  his  purpose  8  Paige,  325 ;  Schoonmaker  v.  Stockton,  37, 
in  giving  her  the  house  is  to  provide  her  with  Penn.  St.  461.  A  contingent  charge  on  the 
a  suitable  residence.  Tobias  v.  Cohn,  36  estate  devised  will  not  carry  a  fee.  Jackson 
N.  Y.  363.  Nor  is  a  gift  to  the  testator's  v.  Harris,  8  Johns.  141 ;  Clarkson  v.  Bab- 
widow  to  be  cut  down  in  favor  of  the  heir  by  cock,  12  Johns.  389;  Tanner  v.  Livingston, 
the  use  of  terms  which  are  capable,  in  astrict  12  Wend.  83;  Spraker  v.  Van  Alstyne,  18 
technical  sense,  of  being  construed  against  Wend.  200;  Heard  v.  Horton,  1  Denio,  165. 
her,  where  the  general  intention  of  the  tes-  But  a  condition  attached  to  the  devise  that 
tator  appears  opposed  to  such  a  construction.  the.  devisee  shall  convey  land  to  another,  or 
Kelly  11.  Reynolds,  39  Mich.  464'.  See  Stine-  do  some  other  act,  may  enlarge  the  devise 
man's  Appeal,  34  Penn.  St.  394;  Adamson  v,  and  carrv  the  fee.  Gibson  v.  Horton,  5  Harr. 
Ayres,  5  N.  J.  Eq.  349.  See  further  next  note.  &  J.  177";  Beall  v.  Holmes,  6  Harr.  &  J.  205 ; 
1  King  II.  Ackennan,  2  Black,  408;  Lind-  Decker  v.  Decker,  3  Harr.  157;  Newkerk  u. 
say  V.  M'Cormack,  2  A.  K.  Marsh,  229;  Jack-  Newkerk,  2  Caines,  345. 
son  V.  Bull,  10  Johns.  148;  Jackson  v.  lUartin,  2  gee  note  1,  supra.  i 
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he  takes  a  fee  (r).^  [And  the  fee  has  been  held  to  pass  although  the 
direction  to  make  a  particular  payment  was  given  to  the  devisee  bj-  the 
description  of  "  mj'  executrix  "  (s) .] 

The  rule  under  consideration,  however,  is  confined  to  indefinite  de- 
Express  es-  vises  ;  for  where  the  direction  to  pay  is  imposed  on  a  person 
estate'tail  not  *°  whom  there  is  given  an  express  estate  for  life  (t) ,  [or  an 
enlarged.  estate  with  a  gift  over  after  his  death  (u) ;]  or  an  estate  tail, 
(whether  limited  in  express  terms,  or  arising  constructively  by  impli- 
cation from  words  introducing  the  devise  over  (x),)  the  charge  is  inoper- 
ative to  enlarge  such  estate  for  life  or  estate  tail  to  a  fee-simple.'^ 

It  is  well  established,  too,  that  the  mere  imposition  of  a  burden  on 
N  e  1  sr  -  ^^'^  ^^"'^  (without  saying  by  whom  it  is  to  be  borne)  has  not 
ment  where  the  effect  of  enlarging  the  estate  of  anj'  devisee  ; '  as  where 
uponthe^land  l^nds  are  devised  to  A.  after  debts  and  legacies  are  paid,  or 
merely.  subject  to  or  charged  with  the  payment  of  debts  or  legacies, 

which,  in  a  will  that  is  subject  to  the  old  law,  confers  only  an 
*270  estate  for  life  (y)  .*  And  though  undoubted^  two  cases  *  may 
be  adduced  (2) ,  in  which  devises  seeming  to  belong  to  this  class 
were  held  to  carrj-  the  fee,  yet  one  of  these  cases  professedlj'  recog- 
nized, while  it  actually  departed  from  (a),  the  principle  which  distin- 
guishes between  charges  on  the  land  merely,  and  charges- on  the  devisee 
in  respect  of  the  land;  and  in  the  other  case  Best,  C.  J.,  broadty  laid 
it  down  that  everj'  charge  of  the  land,  without  distinction,  converted  an 
indefinite  devise  into  a  gift  of  the  fee  ;  a  position  which  stands  directly 
opposed  to  the  general  doctrine  of  prior  cases,  and  is  also  irreconcilable 
with,  and  must  therefore  be  considered  as  overruled  by,  a  more  recent 
adjudication  {b) .    • 

(r)  Dolton  v.  Hewer,  6  Mad.  9 ;  also  Doe  v.  Phillips,  3  B.  &  Ad.  753 ;  [Johnson  v.  Brady, 
11  Ir.  Eq.  Rep.  386. 

(s)  Pickwell  V.  Spencer,  L.  E.  6  Ex.  190,  7  Ex.  105,  dub.  Cockburn,  C.  J.] 

(«)  Willis  V.  Lucas,  1  P.  W.  474;  [Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710. 

(a)  Bolton  v.  Bolton,  L.  E.  5  Ex.  145. 

(x)  Legatt  V.  Sewell,  2  Vern.  551;]  Denn  v.  Slater,  5  T.  E.  335;  Doe  v.  Owens,  1  B.  &  Ad. 
318. 

(y)  Denn  v.  Mellor,  5  T.  R.  558;  S.  C.  in  D.  P.  2  B.  &  P.  247;  see  also  Fairfax  v.  Heron, 
Pre.  Ch.  67;  [Canning  v.  Canning,  Mose.  240;  Doe  d.  Sams  v.  Garlick,  14  M.  &  Wels.  6il8; 
Vick  V.  Sucter,  3  Eli.  &  Bl.  219;  Burton  «.  Powers,  3  K.  &  J.  170.] 

(s)  Doe  V.  Eichards,  3  T.  R.  356 ;  Gully  v.  Bishop  of  Exeter,  12  J.  B.  Moo.  591,  4  Bing. 
293. 

(a)  But  see  1  Or.  &  M.  41. 

(6)  Doe  d.  Clarke  v.  Clarke,  1  Cr.  &  M.  39. 

1  So  if  an  executor  to  whom  a  devise  of  Olmsted  v,  Harvey,  1  Barb.  102 ;  McLellan 
lands  is  made,  to  be  sold  for  the  payment  of  v.  Turner,  15  Me.  436;  Jackson  r.  Bull,  10 
debts  and  legacies  with  power  to  give  deeds  Johns.  148;  Olmstead  i.'.  Olmstead,  4  Conist. 
in  fee.     Inman  «.  Jackson,  4  Greenl.  237.  56;   Gridley  v.  Gridley,   33   Barb.  250.     So 

2  East  V.  Trayford,  31  Eng.  L.  &  Eq.  62 ;  where  the  charge  is  imposed  in  connection 
Fearing  D.  Swift,'-97  Mass.  413;  Tator  v.  Ta-  with  a  fund  other  than  the  realty,  to  which 
tor,  4  Barb.  431 ;  Dewitt  v.  Eldred,  4  Watts  the  devisee  may  look  for  indemnity.  Bur- 
&  S.  414;  Tanner  n.  Livingston,  12  Wend.  lingham  v.  Belding,  21  Wend.  463.  But  if 
83;  Merrill  v.  Brently,  8  Fla.  226;  Sarle  v.  the  charge  exceeds  the  indemnity,  a  fee  will 
Court  of  Probate,  7  R.  I.  270.  pass.    McLachlan  i;.   McLachlan,   9  Taige, 

8  4  Kent,  Com.  540.  534. 

4  Stevens  v.  Winship,  1  Pick.  318,  326; 

254 


BY   CHARGE   OP  DEBTS,   ETC.  *271 

The  same  principle  applies  to  annual  sums  charged  on  real  estate, 
which,  if  directed  to  be  paid  by  the  devisee  of  an  undefined  as  to  annual 
estate,  will  enlarge  that  estate  to  a  fee-simple,  whether  the  charges. 
will  directs  the  annual  sum  to  be  paid  by  the  devisee,  without  more,  or 
by  the  devisee  out  of  the  land  (c).^ 

And  it  is  immaterial  that  the  current  income  of  the  property  exceeds 
the  annual  sum  charged,  unless  such  sum  ceases  with  the  As  to  current 
estate  of  the  devisee,  because,  leaving  out  of  consideration  ceediSg  ^" 
possible  fluctuations  in  value,  the  devisee  might,  notwith-  annuity, 
standing  such  excess,  be  damnified,  if  the  annuity  should  happen  to 
endure  bej'ond  his  life-estate. 

Where  the  annuity  and  the  estate  of  the  devisee  are  both  indefinite, 
the  alternative  presented  itself  either  to  restrict  the  annuitj'  yyjjetijgr  an- 
te the  life  of  the  devisee  of  the  land,  or  to  enlarge  the  estate  nuity  en- 
of  the  devisee  of  the  land  to  a  fee  ;  and  the  latter  alternative  of'devfsee'(fr 
was  adopted,  as  being  most  consistent  with  probable  inten-  ceases  at  his 
tion.     Where  the  devise  is  to  a  person  expresslj'  for  life,  he 
paying  an  annuitj'  to  another  also  expresslj'  for  life,  the  direction  to  pay 
the  annuitj'  is  inoperative  (as  we  have  seen  the  charge  of  a  gross  sum 
is  under  similar  circumstances)  to  enlarge  the  devisee's  estate  ;   and, 
in  such  case,  it  seems  that  the  annuitj'  continues  a  burden  on  the  land 
during  the  life  of  the  annuitant,  even  after  the  determination  of 
the  estate  of  the  devisee  who  *  was,  in  the  first  instance,  made  the     *271 
medium  of  payment  {d).     These  positions,  it  will  be  observed, 
leave  open  the  question  as  to  the  efiect  of  directing  a  person  who  talses  an 
express  estate  for  life  to  pay  an  annuit}^  to  another  iudefinitelj*.     There 
would  seem  to  be  some  ground,  in  such  a  case,  to  contend  that  the 
annuitj-  was  intended  to  be  co-extensive  only  with  the  estate  of  the 
person  who  is  directed  to  pay  it,  and  consequently'  ceased  on  the  death 
of  the  payer,  being  in  fact  an  annuity  for  the  joint  lives  of  himself  and 
the  annuitant ;  but  the  writer  is  not  aware  of  any  decision  on  the  point. 

In  ^pnsistency  with  the'  principle  which  applies,  as  we  have  seen,  to 
charges  of  gross  sums,  the  imposition  of  an  annuity  on  any   . 
devised  lands,  in  terms  which  do  not  make  its  paj-ment  the  ties  charged 
personal duty  of  any  devisee,  leaves  the  estate  created  by  °" '*"^- 
the  will  wholly-  unenlarged  and  unaffected  (e)  ;  which  doctrine  is  so  well 
settled,  that  the  difflcultj'  of  reconciling  every  decision  (/)  does  not  cast 
the  slightest  shade  of  doubt  over  the  principle. 

(c)  Spicer  v.  Spicer,  Cm.  Jac.  527:  [Shailard  v.  Baker,  Cro.  El.  Hi;']  Badde!ev«.  Leap- 
ingwell,  .3  Burr  15.33;  Jenkins  «.  Jenldns,  Willes,  650;  [Goodright  d.  Allen,  W.  131.  1041;] 
Goodright  v.  Stocker,  5  T.  R.  13;  Eia;ht  v.  Compton,  9  East,  237,  overruling  Ansley  >;.  Chap- 
man, Cro.  Car.  157.  [And  see  Pickwell  v.  Spencer,  L.  R.  6  Ex.  190,  7  E.x.  105  (direction  to 
pay  yearly  wages  to  A.);  Crozier  v.  Crozier,  3  D.  &  War.  .384;  Morrough  v.  Lord  Dufterin, 

2  Jones,  Ir.  Exch.  719.]  ■  (d)  Willi.^s  v.  Lucas,  1  P.  W.  474. 

(e)  See  Doe  v.  Clayton,  8  East,  141;  [Turnough  ».  Stock,  11  Exch.  37.] 

,(/■)  See  Andrew  ».  Southouse,  5  T.  R.  292;  [Peppercorn  w.  Peacock,  3  M.  &  Gr.  356, 

3  Scott,  N.  R.  651,  in  Ch.  4  Jur.  1122.] 

1  Jones  V.  Jones,  13  N.  J.  Eq.  236. 
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III.  The  fee-simple  is  also  held  to  pass  by  an  indefinite  devise,  where 
Enlargement  it  is  succeeded  b3-  a  gift  over  in  the  event  of  the  devisee  dj-ing 
effect  of  a  under  the  age  of  twenty-one  years  ;  such  devise  over  being 
devise  over,  considered  to  denote  that  the  prior  devisee  is  to  have  the  in- 
heritance in  the  alternative  event  of  his  attaining,  the  age  in  question, 
since,  in  any  other  supposition,  the  making  the  ulterior  devise  depen- 
dent on  the  contingency  of  the  devisee  djing  under  the  prescribed  age 
is  verj"  capricious  if  not  absurd  ((?).■' 

The  force  of  this  reasoning  is  somewhat  diminished  where  the  devise 
Extent  of  the  Over  confers  an  estate  for  life  only,^  but  the  rule  neverthe- 
rule.  jggg  applies  to  such  cases  (h) ,  as  it  also  does  where  the  con- 

tingency is  the  dying  of  the  prior  devisee  under  any  other  age  than  ma- 
joritj-  (i)  ;  and  it  is  not  restrained  (as  has  been  sometimes  laid  down  by 
text-writers)  to  cases  in  which  the  prior  devise  is  to  the  children  of  a 
devisee  for  life  (k)  ;  nor  does  it  matter  that  another  contingency 
*272  is  associated  with  that  of  death  under  the  prescribed  *  age  :  for 
instance,  an  indefinite  devise  would  be  enlarged  to  a  fee-simple 
by  means  of  a  devise  over  to  take  effect  on  the  prior  devisee  dying 
Devise  over  under  age  and  without  leaving  lawful  issue  (T).  In  fact,  the 
priorffeVise  implication  may  be  plausibly  contended  for  even  where  the 
wlien.  contingency  with  which  death  is  associated  does  not  relate  to 

the  age  of  the  devisee  at  all;  as  in  the  case  of  a  devise  to  A.,  and,  if 
he  dies  without  leaving  issue  at  his  decease,  then  to  B.  in  fee  (m). 
[And  it  was  admitted  in  one  case  where  the  devise  was  to  the  testator's 
wife,  and  if -she  marry  again,  over(n).j  However,  authority  forbids 
the  extension  of  the  doctrine  generally  to  case&  in  which  the  devise  over 
in  fee  arises  on  a  collateral  event  wholly  unconnected  with  the  decease 
of  the  prior  devisee  ;  for,  in  a  case  where  lauds  were  devised  to  the 

(<7)  Doe  V.  Cundall,  9  East,  400;  Marshall  v.  Hill,  2  M.  &  Sel.  608;  Doe  v.  Coleman,  6  Pri. 
179;  [Burke  w.  Annis,  31  Ha.  232;]  overruling  Fowler  v.  Blackwell,  1  Com.  I!cp.  353.  [The 
rule  holds  as  well  Where  the  prior  devise  is  contingent  as  where  it  is  vested.  Ke  Harrison's 
Estate,  L.  R  5  Ch.  408;  and  as  well  where  the  gift  over  is  implied  as  where  it  is  express. 
Andrew  i].  Andrew,  1  Ch.  D.  410.] 

(A)  See  Frograorton  v.  Holvdav,  3  Burr.  1618,  1  W.  Bl.  535. 

(0  See  Doe  i'.  Coleman,  6  fri.']79.  (k)  Doe  t).  Cundall,  9  East,  400. 

(I)  Toovey  v.  Bassett,  10  East,  460. 

(m)  See  ifloone  v.  Heaseman,  Willes,  142;  [Re  Harrison's  Estate,  L.  R.  5  Ch.  408;  Holland 
V.  Wood,  L.  K.  11  Eq.  91  (where  the  gift  over  was  found  in  the  elliptical  expression  "children 
orissue");]  also  Hutchinson  v.  Stephens,  1  Kee.  240.  In  this  case,  though  it  is  difficult  to 
discover  any  other  ground  for  the  decision  than  such  as  is  furnished  hy  the  doctrine  suggested, 
yet  the  judgment  of  Lord  Langdale,  M.  R.,  does  not  distinctly  recognize  that  doctrine. 

The  several  points  briefly  stated  in  the  text  will  be  found  very  fully  discussed  in  the  writ- 
er's volume  appended  to  Powell,  Dev.  3d  ed.  p.  399  et  seq. ;  hut  as  such  points  cannot  arise 
under  wills  made  or  republished  since  the  year  1837,  and  may  therefore  never  arise  at  all,  the 
writer  has  thought  the  space  occupied  by  the  discussion  may,  in  the  present  work,  be  more 
usefully  appropriated  to  the  consideration  of  questions  of  more  enduring  utility. 

[(m)  Pickwell  v.  Spencer,  L.  R.  7  Ex.  105.] 

1  See  Gray  v.  Winkler,  4  Jones,  Eq.  308;  Hampshire  as  not  enlarged  to  a  fee  by  a  gift 

Halderby  v.  Halderby,  4  Jones,  Eq.  241.  over  in  case  of  the  failure  of  the  special  heii-s 

^  Where  the  first  taker  in  a  devise  takes  who  wei-e  to  take  after  him,  though  it  would 

only  an  estate  ior  life  (as  in  the  case  of  a  be  otherwise  if  the  first  taker  had  acquired  an 

devise  to  A.  for  life,  and  after  his  death  to  estate  tail.    Dennetts,  D^ennett,  43  N .  H.  499 ; 

hia  son  B.),  that  estate  is  considered  in  New  S.  C.  40  N.  H.  498. 
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testator's  wife,  with  remainder  to  A.  and  B.  as  tenants  in  common,  and 
the  testator  provided  .that  in  case  C.  should  disturb  his  said  wife  in  the 
enjoyment  of  the  premises,  the  same  should  go  to  D.  in  fee ;  it  was 
held  that  A.  and  B.  took  estates-for  life  onlj'  (o) . 

It  is  also  abundantlj'  clear  that,'  where  an  indefinite  devise  is  to  take 
effect  in  derogation  of,  or  in  substitution  for,  a  previous  de-  i^^^^^^^^ 
vise  in  fee  (being  the  converse  of  the  cases  just  mentioned) ,  devise  substi- 
no  enlargement  of  estate  takes  place.     Thus,  if  lands  are  vise  in°fee  **" 
devised  to  A.  and  his  heirs,  and,  in  the  event  of  his  dj'ing  confers  lite- 
under  the  age  of  twenty-one  and  without  issue,  to  B.,  B.  will 
take  an  estate  for  life  only  (p).^   'Indeed,  the  seeming  absurdity  that  a 
testator  should  mean  to  defeat  an  estate  in  fee  for  the  purpose  of  sub- 
stituting a  mere  life-interest  (which  would  be  the  gist  of  the  argu- 
ment for  expanding  the  second  devise  to  a  fee-simple)  is  *  wholly    *273 
avoided  by  holding  that  the  second  devise  defeats  the  first  pro 
tanto  only,  which  appears  to  be  the  sound  construction  (§■). 

[Nor  if  a  testator  by  codicil  revokes  a  devise  which  he  had  made  by 
will  to  A.  in  fee,  and  leaves  tlie  property  to  B.  indefinitely,  will  B.  take 
more  than  an  estate  for  life,  although  the  devise  to  A.  is  wholly 
revoked :  something  more  than  the  mere  revocation  and  new  devise 
must  appear  b}'  the  will  to  enable  a  court  of  law  to  conclude  that  the 
testator  meant  to  put  B.  in  all  respects  in  the  place  of  A.  (y).J 

Where  lands  are  devised  to  trustees  in  fee,  in  trust  for  a  person  or 
a  class  without  any  words  of  limitation,  [it  is  settled  that  n    ■    *    * 
unless  a   contrary   intention  appears  by  the  context,]  the  in  fee,  in 
cestui  que  trust  takes  an  equitable  interest  co-extensive  with  indefinitely 
the  legal  estate  of  the  trustees,  i.e.  a  fee  (s).     [Why,  it  is  s"'es  B.  a 
asked,  was  the  fee-simple  given  to  the  trustees  but  for  the 
benefit  of  the  cestui  que  trust  ?     But  whatever  the  ground  of  the  rule, 
the  rule  itself  is  not  generally  excluded  by  ulterior  limitations  which  in 

(o)  Roe  V.  Blacliett,  Cowp.  235.  [So  in  Re  Pollard's  Estate,  3  D.  J.  &  S.  541,  a  devise 
was  to  A.  for  life,  remainder  to  his  children,  but  if  he  died  .without  leaving  such  issue,  over: 
it  was  held  the  children  took  for  life  only.  In  Marshall  v.  Hill,  2  M.  &  Sel.  608,  similar 
expressions  were  held,  apparently  by  reference  to  another  gift  over  more  fully  expressed,  to 
create  a  fee.] 

(p)  Middleton  v.  Swain,  Skinn.  339;  Beviston  v.  Hussev,  ib.  385,  562;  Fairfax  v.  Heron, 
Pre.  Ch.  67;  Doe  v.  Holmes,  2  Wils.  80i  [Gatenby  v.  Morgan,  1  Q.  B.  D.  685.] 

(2)  As  to  the  substituted  devise  for  life  defeating  the  prior  {ee  pro  tanto,  vide  Vol.  I.  p. 
867.  [If  the  substituted  devise  be  to  a  class,  and  the  context  shows  that  some  of  the  class 
are  intended  to  take  a  fee  under  it,  it  seems  that  the  others  will  take  the  like  estate  in  their 
shares.     Doe  d.  Orpe  v.  Frost,  1  B.  &  Cr.  638;  Re  Harrison's  Estate,  L.  R.  6  Ch.  408. 

(r)  Doe  d.  Brodbelt  v.  Thomson,  12  Moo.  P.  C.  C.  116.] 

(s)  Challenger  v.  Sheppard,  8  T.  R.  59T;  [Knight  v.  Selby,  3  M.  &  Gr.  92,  3  Scott,  N.  R. 
409;  Moore  v.  Cleghorn,  10  Beav.  423,  affirmed,  12  Jur.  591,  17  L.  J.  Ch.  400;  Hodson  v. 
Ball,  14  Sim.  558;  Smith  ».  Smith,  11  C.  B.  N".  S.  121.  In  the  last  case  it  was  argued  in- 
versely that  the  trust  being  indefinite,  and  per  se  giving  onl}"-  a  life-estate,  must  (on  a  princi- 
ple discussed  in  the  next  chapter)  restrict  to  the  same  period  the  devise  of  the  "  real  estate  " 
to  the  trustees,  and  Doe  d.  Kimber  v.  Cafe,  7  Ex.  675,  was  relied  on.  But  there  the  restric- 
tion was  effected  not  by  the  indefinite  gift,  but  by  certain  other  trusts  of  clearly  defined 
duration.  The  rule  applies  also  to  the  estate  given  by  the  legal  use.  But  not  to  deeds. 
Holliday  v.  Overton,  14  Beav.  467 ;  Lucas  v.  Brandreth,  28  Beav.  274 ;  Tatham  v.  Vernon, 
29  Beav.  604. 

1  But  see  Jackson  v.  Staats,  11  Johns.  337. 
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certain  events  (that  fail)  are  limited  alternatively  to,  or  in  total  or  par- 
tial defeasance  of,  the  original  gift  (t).     However,  in  a  case  where  the 
indefinite   gift  was  one  in  the   midst  of  a  series  of  limitations,  all 
expressed  in  terms  pointing  to  successive  remainders,  and  concluding 
with  one  expressly  in  fee,  the  rule  was  held  not  to  apply,  though  all 
the  ulterior  remainders  failed  in  event ;  the  trustees  being  considered 
to  take  as  much  for  the  benefit  of  the  ulterior  devisees,  "including 
those  to-  whom  the  fee  was  given,",  as  of  the  original  ceshii  que  trust  (u). 
The  converse  ease  is  also  true,  that  where  lands  are  devised  to  trus- 
tees, without  words  of  inheritance,  upon  trust  for  one  in  fee,  the  trustees 
take  the  fee  (a;). J 
*274        *In  Newland  v.  Sheppard(y),  Lord  Macclesfield  held,  that 
under  a  devise  bj'  a  testator  to  trustees  in  fee,  upon  trust 
Fee  implied     ^  ,~^^„  y^g  p^Q^y^g  and  interest  to  such  of  his  grandchildren 

from  a  liniita-  . 

tionofthe  as  suould  be  living  at  the  time  of  his  decease,  until  they 
m?noritv.'"^  should  Come  to  the  age  of  twenty-one  years  or  be  married, 
the  grandchildren  took  the  fee,  his  Lordship  reasoning  much 
on  the  testator's  having  vested  the  fee  in  the  trustees,  and  given  the 
'■'■  prodtice  "  to  the  children  ;  though  it  appears  (z)  that  the  word  "  prod- 
uce "  was  not  in  the  will.  In  either  case,  the  construction  was  alto- 
gether unwarranted,  and  the  soundness  of  the  decision  has  been  denied 
b}'  Lord  Hardwieke  (a) . 

Upon  its  authority,  however.  Lord  Keeper  Henlej^,  in  Peat  v. 
Powell  (b) ,  held  that  where  a  testator  gave  all  his  real  and  personal 
estate  to  his  executors,  in  trust  for  his  younger  son  G.  till  he  should 
attain  twent3f-one,  and  then  the  trust  to  cease,  G-.  took  the  whole 
beneficial  interest ;  his  Lordship  observing  that  the  trust  only  was  to 
continue  during  the  minority,  and  that  Newland  v.  Sheppard  was  much 
stronger  (c). 

IV.  The  proper  and  technical  mode  of  limiting  an  estate  in  fee-simple 

is  to  give  the  property  to  the  devisee  and  his  heirs  or  to  him 

create  an'  ^    ^^^  heirs  and  assigns  forever  (rf)  ' ;  but  such  an  estate  maj-, 

estate  in  fee-   gyen  under  wills   made   before  1838,  be    created   by  any 

iimp  e.  expressions,  however  informal,  which  denote  the  intention.'' 

(f)  Yarrow  v.  Knightlv,  8  Ch.  D.  736;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  266,  273;  Maden 
V.  Tavlor,  45  L.  J.  Ch.  569.  {«)  Ke  Pollard's  Estate,  3  D.  J.  &  S.  541. 

(x)  Shaw  V.  Weigh,  2  Str.  798.] 

(y)  2  P.  W.  194,  2  Eq.  Ca.  Ab.  329,  pi.  4.  Mr.  Cruise,  6  Dig.  641,  has  inaccurately  stated 
this  case  to  have  been  recognized  in  Challenger  v.  Sheppard,  8  T.  R.  597. 

(z)  See  E.  L.  cited,  2  P'.  W.  194,  n.  bv  Cox. 

(a)  In  Fonereau  v.  Fonereau,  3  Atk.  3"l6.  (b)  Amb.  387,  ,1  Ed.  479. 

(c)  See  cases  cited,  ante,  Cli.  XVII.  s.  3. 

[(rf)  Or  by  a  devise  to  A.  for  life,  remainder  to  his  heirs,  by  the  operation  of  the  rule  in 
Shelley's  Case,  post,  Ch.  XXXVI.  So  where  the  remainder  is  to  the  heir  (in  the  singular), 
unless  formal  words  of  limitation  are  superadded;  see  this  treated  of,  Ch.  XXXV.,  with  re- 
gard to  estates  tail  (Archer's  Case).] 

1  See  ante,  p.  268,  n.  pose  to  dispose  of  his  whole  property.    Gernct 

2  It  is  enough  that  the  testator  has  de-  v.  Lynn,  31  Penn.  St.  94;  Provoost'i).  Calyer,, 
Glared,  or  by  implication  indicated,  his  pur-      62  N.  Y.  545,  550;  Given  v.  Hilton,  95  if.  S. 
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Thus,  the  inheritance  in  fee  was  held  to  pass  by  a  devise  to  A.  in  fee- 
simple  (e) ,'  to  A.  forever  (/),  or  to  him  and  his  assigns  forever  (g),  (but 
not  to  a  person  and  his  assigns  simply,  which  gives  an  estate  for  life 
only  (A),)  or  to  A.  and  his  successors  (i)  or  to  A.  et  sanguini 
suo  (k)  ;  [to  A.  and  his  house,  or  A.  and  his  family  (I),  *  or  *275 
stock  (m),  to  A.  or  his  heirs  (n),  to  A.  and  his  executors  (o)],  to 
two  et  heredibus  (omitting  suis)  {p}  ;  to  a  man  and  his,  and  to  do  what 
he  will  with  it  (g),  and  fiven  to  him  and  his  simply  (r)  ;  to  A.  to  give  and 
sell  («)  ;  to  A.  to  give  and  sell,  and  do  therewith  at  his  will  and  pleasure  (t)  ; 
or  to  a  person  to  her  own  use,  to  give  away  at  her  death  to  whom  she 
pleases  (u)  ^•,  ov  to  be  at  the  discretion  of  a  person  (x). 

And  in  a  case  (y)  where  a  testator,  after  giving  to  his  wife  and  her 
heirs  and  assigns  forever,  all  the  residue  of  his  personal  estate,  made 
her  "full  and  whole  executrix  of  a  freehold"  house,  it  was  held  that 
the  fee  passed  to  the  wife.  [So  the  appointment  by  a  testator  of 
his  nephew  "to  be  his  universal  heir "  was  held  to  give  him  the  fee- 
simple  (z).] 

But  it  has  been  decided  that  a  devise  of  lands  to  a  person  by  her 
'■'■freely  to  be  possessed  and  enjoyed"  (a),'  passes  only  an  estate  for  life  ;  * 

(e)  Baker  v.  Eaymond,  And.  51,  8  Vin.  Ab.  206,  pi.  8. 

(/)  Co.  Lit.  9  b;  Whiting  v.  Wilkings,  8  Vin.  Ab.  206,  pi.  6;  2  Ld.  Ravm.  1152;  [Chara- 
bertaine  v.  Turner,  Cro.  Car.  129,  .Jones,  195.]     See  also  Heath  i).  Heath,  l"B.  C.  C.  148. 

((/)  Co.  Lit.  9  b.  (A)  lb. 

(i)  Webb  V.  Herring,  Roll.  Rep.  399,  pi.  25,  8  Vin.  Ab.  209,  pi.  1;  3  Bulst.  194;  [Att.- 
Gen.  V.  Gilbert,  ICTBeav.  517.] 

(4)  Co.  Lit.  9  b ;  Downhall  v.  Catesby,  8  Vin.  Ab.  206,  pi.  10. 

[1,1)  Chapman's  Case,  Dy.  333;  Wright  v.  Atkyns,  17  Ves.  261.  See  Lucas  v.  Goldsmld, 
29  Beav.  657,  where  "family"  was  explained  to  mean  heirs  of  the  body. 

(m)  Counden  v.  Gierke,  Hob.  33. 

(n)  Read  v.  Snell,  2  Atk.  645;  and  see  Plowd.  289. 

(o)  Rose  d.  Vere  ».  Hill,  3  Burr.  1881 ;  and  see  Eevnell  v.  Reynell,  10  Beav.  21.] 

(p)  Br.  Estates,  pi.  4;  8  Vin.  Ab.  208,  pi.  18. 

(q)  Latch,  36  [Benloe,  11,  pi.  9.] 

()•)  lb.    In  some  manors,  copyholds  are  so  limited. 

(s)  Co.  Lit,  9  b;  8  Vin.  Ab  206,  pi.  7. 

(«)  Whiskun  v.  Clevton,  Br.  Dev.  pi.  39,  1  Leon.  156,  8  Vin.  Ab.  234,  pi.  2;  Jennor  v. 
Hardy,  ib.,  1  Leon,  283. 

(!j)  Timewell  v.  Perkins,  2  Atk.  103.  Where  such  a  phrase  is  added  to  an  express  estate 
for  life,  it  confers  a  power  only.  See  Tomlinson  v.  Dighton,  1  P.  W.  149,  1  Salk.  239;  [Doe 
V.  Thorley,  10  East,  438:  and  as  to  personalty,  Reith  v.  Seymour,  4  Russ.  263;  but  see  Max- 
well's Will,  24  Beav.  246 ;  and  for  cases  since  1  Vict.  c.  26,  see  s.  5,  infra.] 

(x)  Whiskon  v.  Cleyton,  1  Leon.  156,  8  Vin.  Ab.  235,  pi.  7.  See  also  Goodtitle  v.  Otway, 
2  Wils.  6. 

(«)  Doe  d.  Hickman  v.  Hazlewood,  6  Ad.  &  Ell.  167,  1  Nev.  &  P.  352;  [Doe  d.  Pratt  v. 
Pratt,  6  Ad.  &  Ell.  180. 

(2)  Jenkins  v.  Lord  Clinton,  26  Beav.  121,  per  Romilly,  M.  R.,  ante,  p.  63,  n.  (A).] 

(a)  Goodright  d.  Drewrv  v.  Barron,  11  East,  220;  [Doe  d.  Ashby  ».  Baines,  2  C.  M.  &  R. 
23,  5  Tvr.  655;  Bromitt  v.  Moor,  9  Hare,  378;  see  also  Lloyd  v.  Jackson,  L.  R.  1  Q.  B.  571, 
2  Q.  B."  269.] 

591,  594.    It  is  to  be  remembered  that  the  2  Wright  v.  Denn,  10  Wheat.   204,  241; 

law  favors  a  construction  which  will  prevent  Wheaton  v.  Andress,  23  Wend.  452 ;  Kellogg 

partial  intestacy.    Provoost  v.  Calyer,  supra;  v.  Blair,  6  Met.  322,  326. 
Vernon  v.  Vernon,  53  N.  Y.  351;  Given  v.  «  See  Willis  v.  Bucher,  3  Wash.  C.  C. 

Hilton,  supra.  369 ;  Campbell  v.  Carson,  12  Serg.  &  R.  54. 

1  A  devise  to  one  "  in  fee-simple  for  life  "  ^  See  Wright  v.   Denn,  10  Wheat.  204; 

carries  the  entire  estate.    McAllister  v.  Gale,  Willis  v.  Bucher,  3  Wash.  C.  C.  369. 
11  Rich.  609. 
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though  in  an  earlier  case  similar  words  were  held  to  give  a  fee  (J)  ,*  but 
there  were  other  grounds  for  the  construction,  particularly  an  annuity 
to  be  paid  by  the  devisees,  out  of  the  estate  (c)  ;  which  charge,  in  the 
opinion  of  Lord  Mansfield,  also  showed  that  the  word  "  freely"  could 
not  refer  to  exemption  from  incumbrances ;  and  to  this  Lord  Ellen- 
borough  also  adverted  in  Goodright  v.  Barron.'' 

It  has  been  long  established  that  a  devise  of  a  testator's  "estate" 
^  includes  not  only  the  corpus  of  the  property,  but  the  whole 

carries  a  fee,  of    his    interest  therein  (d)  ; '    and  the  same  effect 

when.  #276    has  been  *  given  to  the  word  "  estates  "  in  the  plural 

"  Estates."  number  (e) ,  notwithstanding  the  doubts  expressed  by 

Lord  Hardwicke  in  Goodwyn  v.  Goodwyn  {/). 


(i)  Loveacres  d.  Mudge  v.  Blight,  Cowp.  352.  (c)  Ante,  p.  270. 

id)  2  Lev.  91;  3  Keb.  180;  1  Mod.  100;  3  Mod.  45,  228;  3  Reb.  49;  4  Mod.  89;  1  Show. 
349;  1  Salk.  236;  1  Com.  337;  2  Vera.  690;  Pre.  Ch.  264;  2  Vera.  564;  12  Mod.  594;  2  Ld. 
Ravm.  1324;  2  P.  W.  524;  1  Eq.  Ca.  Ab.  178,  pi.  18i  3  P.  W.  294;  Cas.  t.  Talb.  157;  Amb. 
181;  2  Atk.  38,  102;  3  Atk.  486;  1  Ves.  10;  2  Ves.  48;  2  W.  Bl.  938;  1  H.  Bl.  223;  WiUes, 
296 ;  Lofft,  95,  100;  4  T.  R.  89;  1  B.  &  P.  N.  R.  335;  11  East.  518;  3  V.  &  B.  160;  3  Br.  & 
B.  85;  2  Sim.  264;  [8  Bing.  323;  1  Moo.  &  So.  466;  9  Ad.&  EU.  719;  1  Per.  &  D.  472; 
15Q.  B.  28;  1  Exch.  414.] 

(c)  Macaree  v.  Tall,  Amb.  181;  Fletcher  v.  Smiton,  2  T.  R.  656 :  Roe  d.  Allport  v.  Bacon, 
4  M.  &  Sel.  366;  [White  s.  Coram,  3  K.  &  J.  652.]  See  also  Jongsma  v.  Jongsma,  1  Cox, 
362.  (/)  1  Ves.  226. 


1  Musselman's  Estate,  39  Penn.  St.  469. 

2  The  following  terras  have  been  held  to 
carry  the  fee ;  "  The  plantation  wherever  1  now 
live."  Thompson  v.  Hoop,  6  Ohio  St.  488;' 
Stone  V.  Daviil,  10  Ired.  431.  "  All  tliat  I  pos- 
sess indoors  and  outdoors."  Tolar  v.  Tolar, 
3  Hawkes,  74.  A  devise  with  power  to  "re- 
ceive the  rent  of  my  house  and  to  sell  the 
same."  Jennings  v,  Conboy,  73  N.  Y.  230. 
Or  simply  "  to  have  the  rents,"  without  quali- 
fication, lb.  See  ante,  Vol.  I.  p.  798,  and 
infra.  A  devise  with  power  to  convey  an 
estate  in  fee.  Doe  v.  Howland,  8  Conn.  277; 
Denn  v.  Humphrey,  1  Harr.  25;  Moore  v. 
Webb,  2  B.  Men.  282;  Hardy  ii.  Redman,  3 
Cranch,  C'.  C.  635.  A  devise  to  "  my  wife  of 
the  land  which  her  father  gave  me,  being  &c. 
during  her  natural  life,  to  be  disposed  of  ^t 
her  own  discretion,  either  by  deed  or  will." 
Purcell  V.  Wilson,  4  Grattan,  10.  See  4  Kent. 
435,  436.  "  To  my  wife,  to  be  at  her  entire 
disposal."  McDonald  v.  Walgrove,  1  Sandf. 
Ch.  274;  Doughty  v.  Brown,  4  Yeates,  179. 
"  Mj'  late  purchase  from  E.  C."  Smith  ». 
Fulkinson,  25  Penn.  St.  109.  The  purchase 
being  in  fee.  Neide  v.  Neide,  4  Rawle,  75. 
"M3'  land  and  propertv."  Foster  v.  Stew- 
art, 18  Penn.  St  23.  •'  To  have,  hold,  and 
enjoy  forever,  to  the  free  use  of  her  and 
no  other  person."  Den  v.  Bowne,  3  Harr. 
(N.'  J.)  210.  "  To  hold  and  dispose  of  as  she 
may  think  best,  and  that  no  other  person  is 
to  have  any  claim  whatsoever."  Culbertson 
V.  Daly,  7  Watts  &  S.  195;  Pickering  v. 
Langdon,  22  Me.  413.  "My  part  coming 
from  the  estate  of  my  father."  Peppard  v. 
Deal,  9  Barr,  140.  A  devise  of  all  the  testa- 
tor's "  rights  "  in  the  woods  of  another  con- 
veys a  fee  if  the  devisor  had  one.  Newkerk 
V.  Newkerk,  2  Caiues,  345.    A  testator  gave 
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to  his  daughter  certain  real  estate,  "  with  a 
privilege  of  digging  ten  barrels  of  clams 
yearly  at  a  certain  place;"  and  it  was  held 
that  this  gave  an  estate  of  inheritance  in  the 
privilege  which  was  assignable.  Lakemai)  v. 
Butler,  17  Pick.  436.  A  devise  of  the  rents, 
profits,  and  income  of  land  is  equivalent  to 
a  devise  of  the  land  itself,  and  will  carry  the 
legal  as  well  as  the  beneficial  interest  therein. 
Anderson  v.  Greble,  1  Ashm.  136;  Andrews 
B.  Boyd,  5  Greenl.  199;  4  Kent,  536;  Parks  0. 
Parks,  9  Paige,  107 ;  Smith  v.  Post,  2  Edw. 
523;  Cook  v.  Husband,  11  Md.  492;  Pater- 
son  V.  Ellis,  11  Wend.  259,  298;  Craig  ». 
Craig,  3  Barb.  Ch.  76;  Reed  v.  Reed,  9 
Mass.  372;  Fox  v.  Phelps,  17  Wend.  393; 
Earl  V.  Rowe,  35  Me.  414;  Den  v.  Manners, 
1  Spencer,  142 ;  Francis  Estate,  76  Penn.  St. 
220.     See  Aver  v.  Ayer,  128  Mass.  575. 

8  Briggsi).  Shaw,  9  Allen,  516;  Leland  t). 
Adams,  9  Graj',  171;  Jackson  v.  Merrill,  6 
Johns  185;  Jackson  v.  Delancy,  13  Johns. 
537;  Jackson  v.  Babcock,  12  "Johns.  389; 
Jackson  v.  Delancv,  11  Johns.  365 ;  Josselyu 
V.  Hutchinson,  21  Me.  340;  Godfrey  v.  Hum- 
phrey, 18  Pick.  537;  Hungerford  v.  Ander- 
son, 4  Day,  368;  Brown  w^  Wood,  17  Mass. 
68 ;  Frazer  v.  Hamilton,  2  Desaus.  573 ;  Crugea 
«.  Hey  ward,  2  Desaus.  422 ;  Huxtep  v.  Broo- 
man,  1  Bro.  C.  C.  {Perkins's  ed.)  437,  notes ; 
Hodgken  v.  Lloyd,  2  Bro.  C.  C.  (Perkin.s's 
ed.)  539,  n.  («);  Churchill  «.  Dibben,  9  Sim. 
447;  Turbett  v.  Turbett,  3  Yeates.  187; 
Morrison  v.  Semple,  6  Binn.  97;  Whaley 
V.  Jenkins,  3  Desaus.  80;  Kellogg  v.  Blair, 
6  Met.  322;  Campbell  v.  Carson,  12  Serg. 
&  R.  54;  Doughty  v.  Browne,  4  Yeates, 
179;  Bell  ».  Scammon,  15  N.  H.  381; 
Tracy  v.  Kelborn,  3  Cush.  557;  Bacon 
V.    Woodward,    12   Gray,    376;    Leavitt   v. 


"  ESTATE,"   "  ESTATE  AT  A.,"  ETC.  *276 

And  it  is  now  settled  that  the  word  estate  will  carry  the  inheritance, 

though  it  be  accompanied  by  words  of  localit}',  or  other  -^^^  ,,g. 

expressions  referable  exclusively  to  the  corpus  of  the  prop-  strained  by 

erty.^    Thus  the  fee  has  been  held  to  pass  by  a  devise  of  higatlocali- 

"  my  estate"  or  "  my  estates"  (cf),  "  at  A."  or  "  in  A."  (A),  ty- 

(for  the  idle  distinction  between  at  and  in  would  not  now  be  endured,) 

or  "  mv  estate  of  Ashton"  (i),  or  (which  it  was  said  would  „ 

,  .  .^  .,  ,,,     Or  other  ex- 

have  been  the  same  in  construction),  '■^  my  Ashton  estate"  {Ic),  pressions  ap- 

and  so  of  "  all  my  estate,  lands,  &c.  called  or  known  by  the  ^o',.Tu/onVv 
name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  London  "  (Z) , 
or  of  "  all  that  estate  I  bought  of  A."  (m)  ;  ^  [or  of  "  my  landed  estates 
in  "W.  of  whatever  description,  with  their  appurtenances  and  all  allot- 
ments of  common"  (ra).] 

So,  in  Gardner  v.  Harding  (o) ,  it  was  held  that  a  devise  to  G.  of 
"my  freehold  estate,  consisting  of  thirty  acres  of  land,  more  Reference  to 
or  less,  with  the  dwelling-house,  and  all  erections  on  the  occupancy 

not  rcstric— 

said  farm,  situate  at ,  in  the  county  of ,  now  in  the  tiveof  word 

occupation  of  G."  vested  in  G.  an  estate  in  fee-simple.  estate. 

So,  where  (/>)  a  testator  gave  to  his  wife  H.  all  his  real  and  personal 

(o)  Macaree  v.  Tall,  Amb.  181. 

(A)  Ibbetson  v.  Beckwith,  Cas.  t.  Talb.  157;  Barry  v.  Edgeworth,  2  P.  W.  523;  Tuffnell  M. 
Page,  2  Atk.  37,  Barn.  Ch.  Rep.'  9;  Holdfast  d.  Cowper  v.  Marten,  1  T.  K.  411;  Uthwatfu. 
Bryant,  6  Taunt.  317,  stated  infra,  p.  279. 

"(()  Chichester  v.  Oxenden,  4  Taunt.  176,  4  Dow,  92. 

(k)  4  Taunt.  177. 

Q)  Roe  d.  Child  v.  Wright,  7'East,  259;  and  see  Price  V.  Gibson,  2  Edw.  115;  Stewart  v. 
Garnett,  3  Sim.  398 ;  [White  v.  Coram,  3  K.  &  J.  652.] 

(m)  Bailis  v.  Gale,  2  Ves.  48. 

[(m)  Cookson  B.  Bingham,  3  D.  M.  &  G.  668,  overruling  the  doubt  of  Lawrence,  J.,  in 
Pierson  i).  Vickers,  5  East,  554.1 

(o)  3  J.  B.  Moo.  565,  1  Br.  &  B.  72.  See  also  Paris  ».  Miller,  5  M.  &  Sel.  408,  but  vide 
infra.  {p)  Denn  d.  Richardson  v.  Hood,  7  Taunt.  35. 

Wooster,  14  N.  H.  550;  Watson  v.  Powell,  Wash.  96.     "All  my  real  estate."    Godfrey 

3  Callj  265.     In  Godfrey  v.  Humphrey,  18  v.  Humphrey,  18  Pick.  537.     "  All  my  estate 

Pick.  539,   Shaw,   C.  J.,  said:    "Sometimes  to  A.  and  his  heirs."     Suttomi.  Wood,  Cam. 

the  word  'estate'  is  enumerated  with  others,  &  N.  202.     "All  the  remainder  of  testator's 

all  descriptive  of  personal  or  chattel  interests,  estate,  both  real  and  per.sonal."     Annable  «. 

so  as  to  exclude  real  estate.    Sometimes  it  is  Patch,  3  Pick.  360.     "  All  the  residue,  &c., 

used  as  a  word  of  mere  local  description,  as,  of  my  real  estate."    Parker  v.  Parker,  5  Pick. 

'  my  estate  at  such  a  place.'    But  where  it  can  134;  Lincoln  ».  Lincoln,  107  Mass.  590;  For- 

be  construed  to  intend  all  one's  real  estate,  saith  u.  Clarke.  21  N.  H.  409.     "The  whole 

without  restriction,   it  carries   a  fee."     See  of  my  estate,  of  every  name  and  nature,  both 

Blewer  v.  Brightman,  4  M'Cord,  60;  Tarbell  real  and,  personal,  of  which  I  may  die  pos- 

V.  Tarbell,  3  Yeates,  189;  Archer  v.  Deneal,  sessed."      Josselyn  v.   Hutchinson,   21   Me. 

9  Peters,   585;  Hall  ».  Goodwin,  2  Nott  &  339.     "As  to  all' ray  worldly  estate,  and  the 

M'C.  383  ;  Kellogg  v.  Blaire,  6  Met.  322 ;  Lam-  remainder  of  mj'  estate,  real  and  personal." 

bert  V.  Paine,  3  Cranch,  97 ;  Jackson  v.  Mer-  Peppard  v.  Deal,  9  Penn.  St.  140 ;  Morrison 

rill,  6  Johns.  185;  Jackson  v.  Delancey,  13  v.  Semple,  6  Binn.'94;  Campbell  v.  Carson, 

Johns.  537;  11  Johns.  365;  Hungerfordu.  An-  12  Serg.  &  R.  54;  Busby  w.  Busby,  1  Dallas, 

derson,  4  Day,  368;  Frazer  r.  Hamilton,  2  226;    Cassel  v.   Cooke,  "8   Serg.    &  R.   289. 

Desaus.  573 ;  Watson  ».  Powell,  3  Call,  306 ;  "Estate,   real,   personal,   and  mixed,"   &c. 

Philips  9.   Melson,  3  Munf.   76 ;   Briggs  v.  Brown  v.  Wood,  17  Mass.  68.     "  All  my  real 

Shaw,  9  Allen,  617.    Terms  including  the  estate  to  my  wife,  to  be  at  her  disposal." 

word  "  estate "  which  have  been  held  to  pass  McLean'v. McDonald,  2  Barb.  534.    "  Touch- 

a  fee  :  "  All  the  estate  called,  &c.,  containmg  ing  all  the  rest  of  my  estate,  real  or  personal, 

&c."    Lambert  v.  Paine,  3  Cranch,  97.    "  All  I  do  give,  &c."     Shinn  ii.  Holmes,  25. Penn. 

real  estate."     Cox  v.  Yeanerette,  2  M'Cord,  St.  142. 

66.    "  All  the  rest  of  testator's  estates,  real  i  Leiand  ».  Adams,  9  Gray,  171, 175. 

and   personal."     Kennon   ».   M 'Roberts,    1  2  Neide  u.  Keide,  4  Eawle,  75. 

261 


*277  ESTATE   IN   FEE   BY  DEVISE   OF 

"Estates,  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  all 
my'iands^*'^''  "ther  buildings  situate  in  Stamford  Bridge,  in  the  county  of 
situate,  &o.  York  upon  his  estate.,  and  likewise  all  his  household  furniture 
"H.  my  ^^^  stock  in  trade  unto  the  said  H.,  it  was  decided  that  H. 
estate  that  I  took  the  fee  in  the  real  estate.  [And  a  similar  decision 
was  made  where  the  order  of  the  words  was  reversed  thus, 
"  I  give  Horsecroft,  my  estate  that  I  now  live  on,  to  J.  P."  (§').] 
*277  The  preceding  cases  seem  to  overrule  Pettiward  t>.*Prescott  (r), 
Pettiwardi).  where  Sir  W.  Grant,  M.  R.,  held  that  a  devise  to  R.  P.  of  the 
Prescott  testator's  "  copyhold  estate  at  Putney,  consisting  of  three  tene- 
ments, and  now  under  lease  to  A.  B.  for  a  term,"  &c.,  con- 
ferred an  estate  for  life  only,  his  Honor  being  of  opinion  that  the 
testator  did  not  mean  to  speak  of  the  quantitj'^  of  interest,  but  merely  of 
the  corpus  or  subject  of  disposition.  The  M.  R.  relied  upon  the  dictum 
of  Lord  Ken3'on,  in  Fletcher  v.  Smiton  (s),  who  cited  Lord  Hardwicke's 
observation  in  Goodwyn  v.  Goodwyn  («),  that  no  case  had  occurred  in 
which  it  had  been  held  that  the  fee  passed  by  the  devise  of  an  estate, 
if  the  testator  added,  in  the  occupation  of  any  particular  tenant ;  but  Lord 
Kenyon  omits  the  subsequent  remark  of  this  great  lawyer,  that  there 
was  no  reason  why  such  words  shoidd  restrain  it  more  than  locality,  which 
he  observed  would  not. 

The  rule  which  reads  the  word  "  estate"  as  comprising  the  testator's 
Rule  which  interest  in  the  land,  though  accompanied  with  words  refer- 
S^iocai^v'^'^^  ring  to  locality-,  has  sometimes  been  considered  as  going  too 
inoperative  far  ;  but  the  censure  seems  unjust.  The  additional  expres- 
"es^ate'''"de-  siohs  Only  show  that  the  testator  had  the  corpus  of  the  land 
fended.  in  his  contemplation,  to  describe  which  is  unquestionably 

alwaj^s  one  of  the  offices  of  the  term  estate  so  used.  The  interest  can- 
not be  included  without  the  locality,  but  the  locality  maj'  without  the 
whole  interest.  Why,  then,  should  the  word  be  deprived  of  the  larger 
meaning  by  expressions  showing  that  the  testator  had  the  other  in  his 
view  ? 

A  t  late  ■'■*  ^®  clear  that  the  word  estate  is  not  prevented  from  car- 
being  else-  rying  the  fee,  by  the  circumstance  of  the  testator  having 
in'^arexiwess  ^^^^  the  Same  word  in  another  devise,  where  it  can  have  no 
devise  for       such  operation,  because  the  devisee's  interest  is  there  ex- 

*■  pressly  confined  to  his  life. 

Thus,  in  Randall  v.  Tuchin  (ti),  where  a  testator  devised  to  his  niece 
J.  fourteen  dwelling-houses,  with  their  appurtenances  (minutely  describ- 
ing them),  all  which  estates,  being  copyhold  and  held  of  the  manor  of 

[(q)  Doe  d.  Pottow  v.  Fricker,  6  Ex.  510.] 

(r)  7  Ves.  541!"  See  also  Chorlton  v.  Taylor,  3  V.  &  B.  160,  where  his  Honor  avoided 
deciding  whether  a  reference  to  the  occupation  restrained  the  operation  of  the  word  "  estate." 

(s)  2  T.  R.  658.  (0  1  Ves.  228. 

(u)  6  Taunt.  410  and  Ibbetson  v.  Beckwith,  Cas.  t.  Talb.  157;  rArminer's  case,  Lofft,  95;] 
but  see  the  observation  of  Willes,  C.  .1.,  in  Moone  v.  Heaseman,  willes,  138,  in  regard  to  the 
word  "inheritance,"  which  is  inconsistent  with  the  principle  of  these  and  many  other  cases; 
[and  see  Doe  v.  Lean,  1  Q.  B.  229,  post,  p.  282.] 
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K.,  he  devised  to  the  said  J.  for  her  separate  use  for  her  life,  and  after  • 

her  decease  to  her  son  M. ;  it  was  held  that  M.  took  the  fee  by 

force  of  the  word  estates;  *  which  it  was  considered  was  further     *278 

strengthened  by  a  direction  introduced  into  the  devise,  that  so 

long  as  W.  should  choose  to  live  in  a  certain  house  (part  of  the  devised 

propertj'),   and   should  keep  the  same  in  repair,   he   should  not  be 

charged  more  than  his  present  rent  (x) . 

B}'  parity  of  reasoning,  too,  it  is  clear  that  where  the  word  Or  in  an  ex- 
estate  occurs  elsewhere  in  the  same  will,  in  companj^  with  jJJ^fg^g  "„'_*'® 
express  words  of  limitation  in  fee,  its  operation  to  confer  mateiiai. 
the  inheritance  is  not  thereby  restrained  (  j^) . 

And  as  neither  the  association  of  the  word  "  estate"  with  words  of 
locality,  nor  its  being  used  elsewhere  in  conjunction  with  express  words 
of  limitation,  prevents,  it  from  passing  the  fee,  so  those  circumstances 
conjointly  occurring  in  the  same  will  are  equally  inoperative  to  produce 
this  effect. 

Thus,  where  (z)  a  testator  devised  a  rent-charge  to  be  issuing  out  of 
all  his  real  estate  lands,  tenements,  and  hereditaments  in  P.,  preceding 
and  then   devised,  his  said  estate,    lands,  &c.   to  M.  her  grounds 
heirs  and  assigns  forever ;  but  in  case  she  should  die  under  conjointly, 
twenty-one  and  without  lawful  issue,  then  he  devised  his  inoperative  to 

.1  i-in  A      -•      ■       \        i.n  IK  neutralize 

said  estate  lands,  &c.  unto  A.  during  her  life,  and  after  her  effectof  word 
decease  the  testator  devised  all  his  said  estate,  &c.  to  the  "estate." 
children  of  H.  as  tenants  in  common:  Lord  Gifford,  M.  R.,  held  that 
notwithstanding  the  connection  of  the  word  estate  with  words  of  locality 
and  of  limitation,  it  was  sufficient  to  carry  a  fee  to  the  children  of  H. 
He  hesitated,  however,  to  compel  a  purchaser  to  take  a  title  depending 
on  that  construction  ;  but  the  purchaser  consented  to  a  case  being  sent 
to  the  court  of  K.  B.,  and  that  court  being  of  opinion  that  the  children 
of  H.  took  the  fee,  specific  performance  was  decreed. 

So,  where  (a)  a  testator  devised  the  moiety  of  the  rents  of  his  estate, 
named  Islington  and  Cove's  Penn,  in  the  parish  of  St.  Maiy,  Islington, 
to  be  divided  equally  among  his  grandchildren  ;  the  other  moiety,  of  the 
rents  of  his  said  estate  and  Penn  he  devised  to  his  son,  R.  S., 
and  his  heirs  forever:  Sir  L.  Shadwell,  *V.-C.,  held  that  the  *279 
grandchildren  took  the  fee,  on  'the  ground  that  the  devise  of. 
the  rents  of  the  estate  was  the  same  as  a  devise  of  the  estate  itself. 

[With  respect  to  the  word  "  estate,"  and  other  words  of  similarly 

(x)  The  cases  stated  in  the  text  seem  to  overrule  Awse  ».  Melhuish,  1  B.  C.  C.  519,  where 
Eyre,  B.,  held  that  a  devise  by  a  testator  of  all  his  estates  and  effects,  lands  and  hereditaments, 
to"  A.  and  B.  during  their  joint  lives,  nnd  tn  the  survivor  of  them,  did  not  carry  a  fee  to  the 
survivor,  because  the  same  words  were  used  in  devising  the  express  estate  during  the  joint 
lives ;  but  see  Doe  v.  Gwillim,  2  Nev.  &  M.  247,  5  B.  &  Ad.  122,  stated  post,  p.  281. 

{y)  Dthwatt  v.  Bryant,  6  Taunt.  317,  stated  infra.  See  also  Ibbetson  v.  iieckwith,  Cas.  t. 
Talb.  157,  [which  overrules]  Chester  v.  Painter,  2  P.  W.  336.  The  principle  stated  in  the 
text  extends  to  all  words  having  the  force  of  including  the  interest.  Nortoii  v.  Ladd,  1  Lutw. 
755,  infra,  p.  284. 

(«!  Wilkinson  r.  Chapman.  3  Euss.  146. 

(«)  Stewart  ».  Garnett,  3  Sim.  398. 
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■  Word  extensive  signification,  it  seems  now  settled  that  it  is  suffl- 

"  ^^'"'^  "       cient,  but  at  the  same  time  necessary  that"!  (although  their 

must  occur  '  •-,,■,■-, 

among  the  operation  IS  not  restricted  by  being  used  as  s3'nonj'mous 
of  cifT"'^'*^  with  and  referential  to  an  anterior  term  of  description  not 
capable  of  carr3'ing  the  fee)  [they  should  be  contained 
amongst  the  very  words  of  the  gift ;  for  if  the  dispositive  part  of  the 
will  contains  only  the  words  "house,"  "land,"  and  others  of  like 
limited  force,  a  fee  will  not  pass  merely  because  the  subject  of  devise 
is  elsewhere  devised  or  described  by  the  term  "  estate."  "  The  princi- 
ple," said  Heath,  J.,  in  Randall  v.  Tuchin  (h),  "  is,  that  where  the  word 
'  estate'  is  an  operative  word,  it  passes  the  fee,  and  to  try  whether  it 
.  be  operative  or  not  the  test  is  to  strike  it  out  of  the  will." 

That  it  is  sufficient  appears  from  Doed.  Allport  v.  Bacon  (c),  where 
,  ,    the  testator  devised  all  his  freehold  lands,  messuages,  and 

"estate"       tenements  to  his  wife  for  her  life,  and  after  her  decease, 
the"vor(6  of   ^'^^^  ^^^  '^^  ^'^^'^  estates  to  be  divided  among  his  four  sons 
gift,  Doe  V.     and  his  son-in-law,  share  and  share  alilie.     It  was  held  that 
aeon.  the  sons  and  son-in-law  took  in  fee-simple.  J     So,inUthwatt 

I'.  Bryant  (d) ,  where  a  testator  devised  all  his  freehold  lands,  tene- 
Uthwatt  V.  ments,  tithes,  hereditaments  and  premises  in  the  parish  of 
Bryant.  g_  ^q  certain  persons  for  life,  with  remainders  over,  and  on 

a  given  event  devised  his  said  freehold  estate  in  the  parish  of  B.  to  his 
daughters,  as  tenants  in  common ;  and  in  case  such  his  said  children 
should  die  in  the  lifetime  of  his  wife,'  then  he  devised  all  his  said  free- 
hold estate  in  the  parish  of  B.  to  his  wife  and  her  heirs  forever  :  it  was 
contended  that,  inasmuch  as  the  testator  had  twice  described  the  sub- 
ject of  devise  bj'  words  not  capable  of  carrying  the  fee,  when  he  after- 
wards devised  it  by  the  term,  "  the  said  freehold  estate  in  the  parish  of 
B.,"  he  thereby  gave  only  the  same  thing  as  he  had  before  given,  and 
that  therefore  the  daughters  took  estates  for  life  only ;  but  the  court 
certified  that  they  took  the  fee. 

[That  it  is  necessary  appears  from]  Doe  d.  Bates  v.  Clayton  (e), 
Instances  where  a  testator  devised  to  his  daughter  201.  a  year  out  of 
v'liere  estate  '  the  profits  of  his  estate  or  lands  at  Eaton,  and  then 
fri  wo?ds°o£"'  *280  devised  to  his  *  grandson  B.  his  messuage  at  Eaton, 
gift.  with  the  houses  and' hereditaments  thereunto  belonging, 

and  certain  parcels  of  land,  at  Eaton  ;  and  he  declared  his  further  will  to 
be,  that  B.,  when  he  an-ived  at  the  age  of  twenty-one  years,  should 
enter  upon  and  enjoj'  the  above-mentioned  estate,  with  the  hereditaments 
thereunto  belonging,  situate  at  Eaton  aforesaid.  But  he  provided  that 
if  B.  should  run  away  from  his  profession,  all  his  right,  title  and.  claim 
to  the  estate  of  lands  and  houses  devised  to  him  should  devolve  and 

Uh)  6  Taunt.  410. 

(c)  4  M.  &  Sel.  366.J 

(d)  6  Taunt.  317.     [And  see  Bolton  v.  Bolton,  L.  R.  5  Ex.  145.] 

(e)  8  Kast,  141. 
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descend  to  his  brother  M.  ;  it  was  held  that  the  word  estate,  being  by  its 

reference  restricted  to  the  antecedent  words  of  devise,  did  not  pass  a 

fee,  as  those  antecedent  words  would  not  do  so:  though  the  court 

decided  that  other  expressions  in  the  will  had  that  effect  (/) .     [So,  in 

Doe  d.   Clarke  v.  Clarke  (g'),  the  testator  devised  to  his  Does. 

brother  a  dwelling-house  and  garden,  with  all  lands  apper-  Clarke. 

taining  to  the  same,  the  said  property  13'ing  and  being  in  the  township  of 

W. ;  the  court  said  the  word  "property"  was  not  used  to  describe  the 

quantum  of  estate  to  be  taken,  but  the  local  situation,  and  thus  the 

devisee  only  took  an  estate  for  life.] 

It   [follows  from  these  authorities]  that  the  word  estate  occurring 

merelj'  in  the  introductorj'  clause  in  the  will,  by  which  the  woid 

testator  professes  in  the  usual  manner  his  intention  to  dis-  "estate" 

occurring  m 
pose  01  all  his  worldly  and  temporal  estate,  will  not  have  introductoiy 

the  effect  of  enlarging  the:  subsequent  devises  in  the  will  Qi).^  '^'''"'*<=- 

As  where  a  testator  says,  "As  to  all  mj'  worldly  estate,  I  dispose 

thereof  as  follows ; "  and  then  proceeds  to  devise  his  real  estate  hy  a 

description  which  will  not  include  the  interest,  as  "lands,  tenements, 

hereditaments,"  &c. 

[But  in  Gall  v.  Esdaile  {i)  the  testator  devised  "  his  worldly  estate 
as  follows,"  and  then  gave  some  legacies,  and  proceeded,  "  As  to  the 
rest  of  my  estate,  the  two  houses,  one  in  L.  and  the  other  in  T.,  I  give 
to  mj'  wife  for  her  life,  and  after  her  decease  that  in  L.  to  my  daughter, 
and  the  other  between  -my  two  sons."  It  was  held  that  the 
daughter  took  a  fee  in  the  house  devised  *  to  her.  The  words  *281 
"  as  to  the  rest  of  my  estate  "  evidentl}^  overrode  the  whole  clause,  ' 
and  the  subsequent  words  only  parcelled  out  the  different  portions. 

Neither  can]  the  word  estate,  occurring  in  a  devise  which  gives  an 
express  life-estate  onlj',  be  extended  by  implication  to  a  whether 
subsequent  limitation  of  the  same  property,  wherein  the  sub-  "estate"  ap- 
ject  of  devise  is  described  by  some  other  term.     Thus  it  has  than,one°de- 
been  decided  (h)  that  where  a  testator  devised  to  his  wife  E.  '^'^^• 

(/)  Principally  a  direction  that  N.  B.  (the  husband  of  one  of  the  testator's  co-heiresses 
at  law)  should  not  come  upon  anj^  of  his  hereditaments. 

[(.9)  1  Cr.  &  Mees.  39.  See  also  Doe  d.  Burton  v.  White,  1  Ex.  526,  2  Ex.  797;  Vick  v. 
Sueter,  3  Ell.  &  BI.  219.     That  "  property"  carries  the  fee,  mde  infrn,  p.  283.] 

(A)  Ibbetson  v.  Beckwith,  Cas.  t.  Talb.  157 ;  Frogmorton  v.  Wright,  2  Bl.  889,  3  Wils.  414; 
Loveacres  d.  Mudge  v.  Blight,  Cowp.  352;  Denn  d.  Gaskin  v.  Gasldn,  ib.  657;  Wrights. 
Eussell,  cited  Cowp.  661;  Doe  d.  Small  «.  Allen,  8  T.  R.  503;  [Re  Pollard's  Estate,  3  D.  J. 
&  S.  541 ;  Lloyd  v.  Jackson',  L.  E.  1-  Q.  B.  571,  2  Q.  B.  269] ;  but  see  Gra^'son  v.  Atkinson, 
1  Wils.  333.  ,  ■■  •' 

[(0  8  Bing.  323,  1  Moo.  &  So.  466. "  It  had  been  decided  otherwise  in  Chancery,  1  R.  & 
My.  540.] 

(4)  Roe  d.  Bowes  ».  Blaokett,  Cowp.  235 ;  [and  see  Vick  v.  Sueter,  3  Ell.  &  Bl.  219 ;  Sturgis 
V.  Dunn,  19  Beav.  135.] 

1  Whaley  v.  Jenkins,  3  Desaus.  80;  Beall  devising  clause,  to  enlarge  a  life-estate  into  a 

«.  Holmes j  6  Harr.  &  J.  205 ;  Finley  u.  King,  fee-simple.     Goodrich  v.  Harding,  3   Rand. 

3    Peters,    346;     Barheydt    v.   Barheydt,  20  ,280.     See  Watson  v.   Powell,    3   Call,   265; 

Wend.  576;  ante,  p.  266,  note.    The  words  Davies  ».  Miller,  1  Call,  127;  Winchesters, 

"temporal  goods  "  may  be  borrowed  from  Tilghman,  1  Har.  &  McH.  452. 
the  preamble  of  a  will,  and  coupled  with  a 
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all  his  freehold  and  leasehold  messuages  houses  lands  and  tenements, 

and  all  his  estate  and  interest  therein,  for  her  natural  life,  and  after  her 

decease  he  devised  his  said  messuages  houses  lands  and  tenements,  to  S. 

and  M.  as  tenants  in  common,  the  latter  dpvisees  took  estates  -for  life 

only,  the  words  estate  and  interest  being  left  out  in  the  devise  to  them. 

So,  in  Doe  d.  Norris  v.  Tucker  (I),  where  a  testator  devised  "  unto  my 

Force  of  the    (jearl}'  beloved  wife  Jane,  my  freehold  esiate,  called  Pouncetts, 

tate"  not       during  her  natural  life,"  and  then  after  bequeathing  his  stock, 

catTtlTother  goods  and  chattels  to  her  for  life,  he  added,  "  Item,  aU  the 

words  by        above  bequeathed  lands,  goods  and  chattels,  I  give  and  devise 

■jecrofgift      to,"  &c.,  mentioning  his  children,  without  words  of  limita- 

was  subse-  tion.  The  question  was,  whether  a  fee  passed  by  the  devise 
queutly  de-  ^  ^  l  ^ 

scribed.  to  the  children,  and  it  was  decided  in  the  negative. 

A. nice  question  of  this  nature  occurred  in  Doe  v.  Gwillim  (jn),  where 
the  testator  thus  expressed  himself:  "As  touching  such  worldly^  es- 
tate wherewith  it  has  pleased  God  to  bless  me,  I  give  demise  and  dis- 
pose of  the  same  in  the  following  manner."  He  then  gave  the  whole  of 
his  estates  and  chattels  to. his  wife  during  her  widowhood,  adding,  "  but 
demeatly  to  go  to  my  dear  children  as  I  have  appointed  and  disposed  to 
them,  in  lots  and  in  money :  Second,  to  my  son  J.,  I  leave  ten  pounds 
out  of  my  goods  and  chattels  to  be  paid  him :  Thirdly,  to  my  son  H., 

1  leave  the  pece  of  ground  called,  &c.,  to  him,  his  lawful  aires  forever, 
and  if  no  aires,  to  his  next  brother  and  his  lawful  aires  forever  :  Fourth- 
ly, to  my  son  G.,  I  leave  the  pece  of  ground,  &c.  (similar  devises  to 
other  sons,  with  words  of  inheritance)  ;  also  to  my  son  J.,  I  leave  my 

dweUing-house  and  nail-shop,  and  sider-mill,  stables,  and  pigs-cot, 
*282     garden,  brew-house,  and  the  pece  of  ground  *  adjoining  it;  also,  my 

goods  and  chattels  and  living  stock  that  I  shall  leave ;  also,  to 
my  daughter  M.,  T  leave  the  house  called,  &c.,  and  to  her  son  H.  and 
his  lawful  aires  forever."  The  Court  of  K.  B.  held  that  J.-  took  an  es- 
tate for  life  only  in  the  dwelling-house,  nail-shop,  &c. ;  relying  chiefly 
on  the  circumstance,  that  the  testator  had  used  words  of  limitation 
in  every  other  instance;  and  Patteson,  J.,  expressed  his  indisposition 
to  carry  the  effect  of  the  word  "estate"  further  than  had  been  done 
alreadj'. 

Where  a  testator  devises  an  estate  called  Blackacre  to  A.  for  life,  and 
"Estate"  to  t^®"^  gives  "the  same  "  to  B.,  the  latter  devise  [has  been  held 
A.  for  life,  not  to  give  the  fee  to  B.  (n).  The  ground  of  this  construc- 
death  "  the  tion  is  not  very  clear,  but  appears  to  be  that  as  the  word 
same"  to  B.    u  estate"  in  the  first  gift  clearly  did  not  mean  all  the  testa- 

(()  3  B.  &  Ad.  473.    See  this  case  referred  to  7  Ad.  &  Ell.  206 ;  and  see  some  remarks, 

2  Hay.  &  Jarm.  Cone.  Wills,  3d  ed.  240. 

(m)  6.  B.  &  Ad.  122,  2  Nev.  &  M.  247.  [The  dictum  of  Patteson,  J.,  cited  in  the  text,  is 
not  reported  in.B.  &  Ad. 

(»)  Doe  d.  Lean  v.  Lean,  1  Q.  B.  229,  4  Per.  &  D.  662;  Wight  v.  Leigh,  15  Ves.  564. 
But  see  Challenger  v.  Sheppard,  8  T.  R.  597.  In  the  first  case,  some  stress  was  laid  on  the 
devise  being  of  '"an  estate,"  not  "  my  estate ; "  see  Bailis  v.  Gale,  2  Ves.  48.] 
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tor's  interest,  but  was  only  a  description  of  the  subject  of  gift,  a  differ- 
ent signification  could  not  be  given  to  the  word  "  same."  The  omission 
of  words  of  locality  would  seem  not  to  vary  this  construction] . 

Of  course  the  operation  of  the  word  "  estate"  to  confer  an  estate  in 
fee,  may  be  controlled  by  the  context.  As  where  (o)  the  tes-  nE^tjjf  „ 
tator  devised  to  his  nephew  G.  all  his  estates,  lands,  tene-  restrained  by 
rnents  and  hereditaments  in  H.,  with  a  general  limitation  t"^™"'''''*- 
over  in  case  any  of  his  nephews  died  under  twent3--one  (p) ;  and  in  a 
subsequent  part  of  his  will  declared  it  to  be  his  intent  to  prevent  waste 
by  making  his  nephews  tenants  for  life  only ;  and  authorized  them,  in 
case  the}'  married,  to  make  settlements  upon  their  wives,  and  dispose 
of  their  estates  among  the  issue  of  such  marriages  :  it  was  held  that  G. 
took  only  an  estate  for  life. 

[Again,  in  Key  v.  Key  (q) ,  where  a  testator  devised  his  estate  at  A. 
to  S.  K.  for  life,  and  after  his  decease  he  gave  "  the  aforesaid  estate" 
to  the  eldest  surs'iving  son  of  S.  K.,  but  in  default  of  issue 
male  to  T.  K. ,  and  to  his  eldest  surviving  son  ;  and  in  *  default  *283 
of  issue  male  the  testator's  will  was  that  the  premises  should 
devolve  to  his  own  right  heirs :  it  was  held  that  "  the  eldest  surviving 
son  "  of  S.  K.  did  not  take  an  estate  in  fee-simple  by  force  of  the  word 
"  estate;"  for  if  he  did,  then  in  the  event  (which  was  probable  .and 
actuallj'  happened)  of  there  being  "  an  eldest  surviving  son"  of  S.  K. 
who  became  entitled  to  the  propertj',  everj'  subsequent  limitation  was, 
from  the  moment  of  S.  K.'s  death,  annihilated.] 

But  it  has  been  held  (?•)  that  the  mere  circumstance  of  the  testator's 
subjecting  the  property  to  a  certain  annuitj'  during  the  life  of  the  devi- 
see, with  a  considerable  augmentation  of  it  after  her  decease,  did  not  evince 
an  intention  to  give  her  onlj'  an  estate  for  life,  under  a  devise  of  all  his 
•property  both  real  and  personal  forever. 

This  leads  to  the  remark,  that  the  yfov  A  property^  is  equivalent  to  estate^ 
in  its  operation  to  pass  the  interest  as  well  as  the  land  (s)  ;  '^  "Property." 

(o)  Bruce  v.  Bainbridgre,  5  J.  B.  Moo.  ],  2  Br.  &  B.  123.  The  principle  above  stated 
seems  to  be  tlie  true  gtound  of  this  decision,  thousfh  it  was  much  urged  as  turning  on  the 
effect  of  the  word  "issue."  In  the  devise  in  question,  however,  the  nieiition  of  issue  occurs 
only  in  the  power,  [and  compare  Spry  v.  Bromfield,  7  M.  &  Wels.  545,  10  Sim.  94.  The 
power  would  not  of  itself  have  cut  down  the  word  "  estate."    Howarth  v.  Dewell,  29  Beav.  18.] 

(;))  That  this  would  also  have  given  the  devisee  an  implied  fee,  see  ante,  p.  271. 

[( j)  4  D.  M.  &  G.  73.  See  also  Martin  c.  M'Causland,  4  Ir.  Law  Rep.  340 ;  Earl  of  Tvrone 
V.  Marquis  of  Waterford,  1  D.  F.  &  J.  613.]         ()•)  Doe  d.  Ladv  Dacre  v.  Roper,  11  Kast",  518. 

(s)  Koe  d.  Shell  «.  I'attison,  16  East,  221;  Nicholls  v.  Butcher,  18  Ves.  193;  Patton  c. 
Randall,  1  J.  &  W.  189;  [Doe  d.  Booley  i'.  Roberts,  11  Ad.  &  El).  1000,  3  Per.  &  D.  578; 
Footner  v.  Cooper,  2  Drew.  7;  Bentley  v.  Oldfleld,  19  Beav.  225;  Coltsniann  v.  Coltsmaun, 
L.  R.  3  H.  L.  121.] 

1  4  Kent,  535.  v.  Henderson,  37  Miss.  492;  Hardle  v.  Out- 

2  Rossetter  v.  Simmons,  6  Serg.  &  R.  4.52;  law,  2  Jones,  Eq.  75.  The  words  "all  my 
Jackson  v.  Housel,  17  Johns.  281;  Den  r.  property,  both  real  and  personal,  of  whatso- 
Pavne,  5  Havw.  104;  Peppin  ?'.  Ellison.  12  ever  name  or  kind."  ordinariI\',  in  a  will, 
Irecl.  61 ;  Fogg  v.  Clark.  1  N.  H.  163;  Mayo  carry  a  fee.  Leiand  f.  Adams,  9  Gray,  171 ; 
D.  Carrington,  4  Call,  472;  Foster  v.  Stewart,  Lincoln  i.'.  Lincoln,  107  Mass.  590;  Crossmaa 
18  Penn.  St.  23;  Morrison  v.  Semple,  6  Binn.  v.  Field,  119  Mass.  170,  172. 

94;   Hunt  J).  Hunt, '4  Gray,  190,  193;   Morris 
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and  the  same  construction  has  also  been  given  to  a  devise  of  the  residue 
"Real  of  the  testator's  "real  effects "(«)^:    though  it  will  be  re- 

effects."  membered  that  the  word  effects,  unaided  bj-  the  context,  [has 
never  been  held  to]  comprehend  land  (m)  ,  which  of  course  is  always  a 
"AH  that  I  preliminary  inquirj'.''  [The  phrase  "all  that  I  die  pos- 
die  possessed  sessed  of"  is  also  one  which,  if  it  carries  real  estate  at  all, 

of  " 

would  seem  sufficient  to  carry  the  fee  {v) .  J 
And  here  the  reader  is  referred  to  a  former  chapter  (x),  for  many  in- 
stances in  which  the  fee  has  been  held  to  pass  by  very  informal  expres- 
sions, such  as  "  all  I  am  worth,"  and  other  similar  phrases,  which  were 
adjudged  not  only  to  embrace  real  estate  (this  being,  in  fact,  the  prin- 
cipal point  of  contest),  but  also  to  confer  on  the  devisee  an  estate  of 
inheritance. 

"  Inheri-  It  is  clear  that  the  word  inheritance  will  carry  the 

tance."  *284    fee  (y)  ;  *  and  Lord  Holt  seems  to  have  considered 

"Heredita-  the  word  ^ererfitomewis' (z)  ^  to  be  equivalent ;  but  it  is 

""^°  ^'  now  established  that  a  devise  of  hereditaments  carries  only 

an  estate  for  life  (a).  A  devise  of  "  all  vay  copj'hold  in  the  same  hamlet 
of  H.,"  has  received  a  similar  construction  (6).   • 

It  has  been  held,  that  a  remainder  in  fee  will  pass  by  the  word  re- 
"Remain-  mainder.^  Thus,  in  the  early  case  of  Norton  v.  Ladd(c), 
der."  A.  having  the  remainder  in  fee,  subject  to  a  life-estate  in  his 

mother,  devised  the  lands  to  his  sister  for  life  after  the  decease  of  his 
mother,  then  he  gave  to  J.  C.  the  whole  remainder  of  all  those  lands  he 
had  devised  to  his  sister,  if  he  should  survive  his  sister ;  but  if  he  died 

(0  Hogati  V.  Jackson,  Cowp.  299,  3  b!  "P.  C.  Toml.  338,  stated  Vol.  I.  p.  723 ;  [Macna- 
mara  w.  Lord  Whitworth,  Coop.  241 ;  Lord  Torrington  i!.  Bowman,  22  L.  J.  Ch.  236.]  See 
also  Grayson  ».  Atkinson,  1  Wils.  3^3,  stated  Vol.  I.  p.  72i. 

(«)  Ante,  Vol.  I.  p.  744. 

[(»)  Per  Bosanquet,  J.,  Wilce  v.  Wilce,  7  Bing.  675,  stated  ante,  Vol.  I.  p.  739.  But  see 
Cook  V.  Jaggard,  L.  R.  1  Ex.  126,  as  to  which  case,  however,  see  Vol.  I.  p.  742,  n.] 

(x)  Chap.  XXII. 

(j/j  Widlake  v.  Harding,  Hob.  2,  Godb.  207,  Moore,  873,  ca.  1218,  nom.  Wliitlock  ». 
Harding.  According  to  the  report  in  Moore,  the  expression  was  "  my  lands  of  inheritance," 
which  it  is  pretty  clear  would  not  now  be  held  to  confer  more  than  an  estate  for  life,  as  tlie 
word  "inheritance"  is  merely  to  identify  tjie  lands.  As  to  the  expression  "trustees  of 
inheritance,"  see  next  chapter. 

(z)  Smith  V.  Tindal,  11  Mod.  103.    See  also  Lydcott  v.  Willows,  3  Mod.  229. 

(a)  Hopewell  v.  Ackland,  1  Salk.  239;  Canning  v.  Canning,  Mose.  240;  Denn  d.  Mellor 
V.  Moor,  5  T.  R.  558, 6  T.  R.  175, 1  B.  &  P.  658, 2  B.  &  P.  247 ;  Doe  d.  Small  v.  Allen,  8  T.  R.  503. 

(b)  Doe  d.  Winder  v.  Lawes,  7  Ad.  &  Ell.  195. 
'.  Lut.  755;  [Baker  ».  Wall,  1  Ld.  Raym.  187.] 


(c)lJ 


1  So  too  "  all  and  singular  goods  and  effects,  436 ;  Jackson  «.  White,  8  Johns.  59 ;  Grant  v. 

both  real  and  personal."   Ferguson  v.  Zepp,  Chase,  17  Mass.  443. 

4  Wash.  645.    As  to  "all  my  jjersonal  prop-  *  See  Ellis  v.  Essex  Merrimack  Bank,  2 

erty,"  see  Johnson  ».  Goss,  128  Mass.  433.  Pick.  243;    Bowers  v.   Porter,  4  Pick.  198; 

'2  See  Ferguson  v.  Zepp,  4  Wash.  C.  C.  Whitney  v.  Whitney,   14  Mass.  88;   Ray  k. 

645.  Enslin,   2  Mass.  664;    Baker  v.  Bridge,  12 

8  As  to  the  word  "  tenements,"  see  Wright  Pick.  27;   Jackson  v.  Staats,  11  Johns.  337; 

r.  Denn,  10  Wheat.  204.    "Leasehold,"  Sav-  Frazer  t>.  Hamilton,  2  Desaus.  578 ;  Cliristie 

lAr  V.  Cocher,  3  Watts  &  S.  1631.     "  Appur-  v.  Hawley,  67  N.  Y.  133;   Olmstead  v.  Har- 

tenances,"  Otis  ».  Smith,  9  Pick.  293;  Leonard  vey,  1  Barb.  102;    Donovan  i).  Donovan,  4 

II.  Wliite,  7  Mass.  6;  Eliot ».  Carter  12  Pick.  Harr.  177;  Annable  ».  Patcli,  3  Pick.  360: 

Niles  V.  Gray,  12  Ohio  St.  320. 
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before  Ms  sister,  then  his  will  was,  that  the  whole  remainder  and  rever- 
sion of  all  the  said  lands  should  be  to  the  use  of  his  sisters  and  their 
heirs  forever.  It  was  contended  that  J.  C.  took  only  an  estate  for  life, 
for  that  these  words  referred  merely  to  the  remainder  of  the  lands,  and 
not  of  the  interest ;  but  the  court  said  that  could  not  be,  as  the  whole  of 
the  lands  had  been  before  devised.  It  referred  to  the  residue  of  the 
estate  undisposed  of  to  his  sister,  and  consequently  a  fee  passed  to  J.  C. 

So,  in  the  case  of  Bailis  v.  Gale  (tZ),  a  reversion  in  fee  was  held  to 
pass  under  a  devise  of  the  "  reversion  "  of  certain  tenements.'  "Rever- 
But  in  the  anterior  case  of  Peiton  v.  Banks  (e)  (which  was  sion." 
not  cited  in  Bailis  v.  Gale),  where  a  man  devised  lands  to  his  wife  for 
life,  and,  as  to  the  said  lands,  he  gave  the  reversion  to  A.  and  B.,  to  be 
equallj'  divided  betwixt  them  ;  it  was  held,  that  A.  and  B.  were  tenants 
in  common  for  life  only ;  and  Serjeant  Maynard,  at  the  bar,  said  he 
remembered  a  stronger  case,  in  which  a  man,  having  given  lands  to  his 
wife  for  life,  devised  the  reversion  to  A.  and  B.,  A.  being  his  heir  at  law  ; 
yet  it  was  adjudged  that  B.  took  an  estate  for  life  only. 

The  onl}'  distinction  between  these  cases  and  Bailis  v.  Gale  is  that,  in 
the  latter,  the   testator's  estate  consisted  of  a  reversion,  Remark  on 
whereas,  in  the  two  cases  iust  stated,  the  subject  to  which  P'=''?'i  "■  , 

'  .       „  ,.    ,  .,      .    ,         i  .        Banks,  and 

the  word  "  reversion    was  applied,  was  the  interest  remain-  Bailis  ». 
ing  undevised,  after  the  limitations  created  by  the  will.    This  ^'''^■ 
circumstance,  however,  seems  not  to  vary  the  principle,  and  it  is 
*proljable  that  the  word  reversion  would  now  be  held,  on  the  au-     *285 
thority  of  Bailis  v.  Gale,  to  pass  a  fee,  even  in  cases  of  the  latter 
class. 

But  though  the  words  remainder  and  reversion,  applied  to  property 
of  this  description,  will  pass  the  testator's  entire  interest  "Residue" 
therein,  yet  it  is  clear  that  the  terms  residue  and  remainder,  and  "remain- 
as  ordinarily  used  in  residuary  clauses,  will  not  have  such  in  residuary 
effect  (/).'  <='^"^«- 

It  has  been  held,  that  a  devise  of  freehold  lands,  with  all  "Right  and 
right  and  title  to  the  same,  carries  the  fee  {g)  ;  and  the  word  t't'e" 
"  interest"  would  unquestionably  have  the  same  effect  (A).     "Interest." 

(d)  2  Ves.  48.     But  see  And.  284.  '  (e)  1  Vern.  65. 

[(/■)  Canning  v.  Canning,  Mose.  240;  Denn  d.  Moor  v.  Mellor,  5  T.  R.  558,  2  B.  &  P. 
247.]' 

(a)  Sliarp  v.  Sharp,  4  M.  &  Par.  445,  6  Bing.  630. 
(l)  Andrew  ii.  Southouse,  5  T."R.  292. 

1  Allen  I).  Vanmeter,  1  Met.  (Kj'.)  264.  real  estate."    Parker  v.  Parker,  5  Pick.  1.34; 

2  But  a  devise  of  all  the  residue  of  the  tes-  Rathbourne  v.  Dyckman,  3  Paige.  9 ;  ante,  p. 
tator's  estate,  where  there  was  no  limitation  276,  note.  "All  the  residue  of  the  rents,  inter- 
over,  is  in  this  country  held  to  carry  a  fee.  est,  and  income  of  said  last  devised  trust  prop- 
McConnee  v.  Smith,  23  111.  611 ;  Kellogg  v.  erty,  or  so  much  thereof  as  the  said  trustees 
Blair,  6  Met.  322;  Bullard  v.  Goffe,  20  Pick,  shall  think  proper"  carries  only  the  right  to 
252,  257,  259;  Parker  t>.  Parker,  5  Met.  134;  receive  so  much  of  the  income  as  the  trustees 
Lincoln  v.  Lincoln,  107  Mass.  590.  "  Residue  "  in  their  discretion  should  deem  it  expedient  to 
passes  a  fee.  Eliot  v.  Carter,  12  Pick.  4-36.  pay.  Minoti).  Tappan,  127  Mass.  333,  3-36,  dis- 
So  "all  the  residue  and  remainder  of  my  tinguishing  Williams D.Bradlev, 3  Allen, 270. 

269 


*286  ESTATE  IN   FEB   BY   FOKCB   OP 

[It  was  at  one  time  a  question  whether  under  a  devise  by  a  testator 
When  word3  of  "  his  nioiety,"  "  his  part,"  or  "  his  share,"  of  lands  the 
"i  ^^'^:\,  devisee  would  take  an  estate  in  fee,  but  it  seems  now  set- 
"moiety,"  tied  that  he  will  (i)  ,  unless  a  contrary  intention  appears 
carry  a  fee.  ^y  ^[^g  ^jy^  ^^^  where  the  indefinite  gift  is  one  in  the  midst 
of  a  regular  series  of  limitations  expressed  as  remainders  one  to 
When  they  another  (i).  The  words,  however,  have  this  force  only 
do  not.  where  the  moiety,  part,  or  share  belongs  as  such  to  the 

testator  himself.  Thus,  where  houses  were  given  among  the  testator's 
children  as  tenants  in  common  in  tail,  and  if  any  of  his  children  died 
before  twenty-one  or  unmarried,  the  part  or  share  of  Mm  or  her  so  d3ing 
to  go  over  to  the  survivors,  it  was  held  that  bj-  the  devise  o^'er  the  sur- 
vivors took  life-estates  only  (I). 

An  estate  in  fee  may  also  be  conferred  by  force  of  words  of  excep- 
Estate  in  fee  tion.  Thus,  where  a  testator  devised  to  his  two  sons  the 
forecofwords  **''*'«  he  Occupied,  with  the  factory  thereon,  except  the 
of  exception,  house  he  Occupied,  which  he  gave  to  his  daughters  share 
and  share  alike,  it  was  held  that  the  daughters  took  an  estate  in  fee  in 
the  house.  Tindal,  C.  J.,  said,  the  exception  out  of  the  devise  by 
necessary  intendment  carried  thie  same  quantity  of  estate  as  that  from 

which  it  was  excepted  (m). 
Estate  in  fee      *286       *  Again,  where  lands  were  devised  to  A.  without 
given  by  words  of  limitation,  and,  in  a  certain  event,  those 

stitutional  '  lands  were  devised  away  from  him  to  another  in  fee,  and 
gift.  other  lands  substituted  in  which  an  express  estate  in  fee 

was  given  to  A.,  A.  took  a  fee  under  the  first  devise,  bj-  reason  of  the 
apparent  intendment  that  his  interest  in  each  property  should  be  the 
same(»i). 

Bv  f  r  e  of  -^  devise  to  A.  (simply),  provided  that  if  he  or  his  heirs 
clause  against  alien  the  devise  shall  be  void,  confers  a  fee  by  force  of 
alienation.  ^^^  words  of  the  condition,  though  the  condition  itself  is 
void(o).^ 

[(e)  Doe  d.  Atkinson  v.  Fawcett,  3  C.  B.  274;  Montgomery  v.  Mongomeiy,  3  Jo.  &  Lat.  47; 
Green  v.  Marsden,  1  Drew.  646,  653;  Manning  v.  Taylor,  L.  E.  1  Ex.  235;  but  see  Middleton 
«.  Swain,  post,  p.  286. 

Ik)  Re  Arnold's  Estate,  33  Beav.  163;  and  see  Key  v.  Key,  stated  sitpra,  p.  282. 

\l)  Woodward  v.  Glassbrook,  2  Vern.  388;  PettvWoods.'Cook,  Cro.  Eliz.  52;  Sturgis  ». 
Dunn,  19  Beav.  135;  Doe  d.  Orpe  v.  Frost,  2  D.  &  "Ky.  678,  1  B.  &  Cr.  638.  In  the  last  case, 
the  fee  was  held  to  pass  under  other  words.  And  in  Bentley  v.  Oldfield,  19  Beav.  225,  the 
fee  passed  by  the  words  "  share  oi  property" 

(m)  Doe  d.  Knott  i).  Lawton,  6  Scott,  303.  4  Bing.  'N.  C  455.  And  see  Bennett  v.  Bennett, 
2  Dr.  &  Sm.  273;  Hill  i.'.  Rattey,  2  J.  &  H.  6-34  (annuity,  perpetual  or  for  life). 

(re)  Greene  «.  Armsteed,  Hob.  65;  cf.  Doe  d.  Payne  v.  Flyer,  14  Jur.  326,  19  L.  J. 
Q.  B.  29. 

(o)  Shailard  v.  Baker,  Cro.  Eliz.  744.    See  also  Shaw  ».  Ford,  7  Ch.  D.  669. 

1  A  devise  of  the  "moiety  of  the  rents,  Vincent,  19  Penn.  St.  369;  Naglee's  Appeal, 

issues,  and  profits  of  my  estate"  carries  a  fee  33  Penn.  St.  89;  Keppel's  Appeal,  53  Penn., 

in  the  moietv.     Stewart  v.  Garnett,  3  Sim.  St.  211;  Fewell  t'.  Fewell,  6  Rich.  Eq.  138; 

898.     See  Jennings  v.  Conboy,  73  N.  Y.  230,  Barnard  v.  Bailey,  2  Harr.  (Del.)  56;  Glea- 

237  son  V.  Fayerweather,  4  Gray,  368. 

i  Holliday  v.  Divon,  27  111.  33;  Walker  v. 
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It  may  here  be  added  that  a  devise  of  a  "  perpetual  ad-  "Perpetual 
vowson"  (p),  or  of  a  "  manor"  (q)  to  A.,  conferred  onlj'      advowson." 
life-estate,  those  words,  like  the  words  "  lands,"  "  heredita-  „ 
ments,"  &c.,  being  considered  descriptive  of  the  subject  of 
devise,  and  not  of  the  entire  interest  in  it.     So  a  devise  "Share "in a 
of  a  share  in  the  New  River  Companj^  (which  is  a  freehold  oo'^P^^y- 
of  inheritance)  to  A.,  has  been  held  to  confer  only  a  life-estate  (r). 

In  conclusion,  it  may  be  noticed  that  where  copyiiolds  of  a  manor, 
in  which  there  is  no  custom  to  entail,  are  devised  in  terms  Fee-simple 
which,  if  applied  to  freeholds,  would  create  an  estate  tail,  f™^i'noT' '" 
the  devisee  takes  a  fee-simple  conditional,  which  becomes  within  stat. 
absolute  on  the  birth  of  issue  inheritable  under  the  limita- 
tion (s),  and  the  same  rule  applies  to  a  similar  gift  of  a  per-  pJi-sonal 
sonal  inheritance  ;  which  cannot  be  entailed  (<).]  ^  inheritance. 

V.    Perhaps  there  was  no  one  of  the  old  rules  of  testamentqiry  con- 
struction which  so  directlj'  clashed  with  popular  views  as  that  Effect  of  stat. 
which  required  words  of  limitation  or  some  equivalent  expres-  ^  ^"^'-  *=•  ^8, 
sion  to  pass  the  inheritance  ;  and  hence  the  attention  of  the  ^  devise 
framer  of  the  act  1  Vict.  c.  26  was  naturally  directed  to  the  without 
abolition  *of  this  technical  doctrine.     Accordingly,  by  s.  28  i^ationtop'ass 
it  is  enacted,  "  That  where  anj-  real  estate  shall  be  devised  the  fee. 
to  any  person   without  any  words  of  limitation,  such  devise  shall  be 
construed  to  pass  the  fee-simple,  or  other  the  whole  estate  or 
*  interest  which  the  testator  had  power  to  dispose  of  by  will  in  such     *287 
real  estate,  unless  a  contrary'  intention  shall  appear  by  the  will."  ^ 

ip)  Pocock  V.  Bishop  of  Lincoln,  3  Br.  &  B.  27.  The  word  "living"  is  ambiguous,  and 
may  mean  the  whole  advowson,  either  in  fee  or  for  life,  or  onlj'  the  next  presentation, 
according  to  the  context.    Webb  v.  Byng,  2  K.  &  J.  669. 

(j)  Paice  V.  Archbishop  of  Canterburj',  14  Ves.  364.     (?■)  Middleton  v.  Swain,  Skinn.  339. 

(s)  Doe  d.  Simpson  v.  Simpson,  i  Bing.  N.  C.  333,  5  Scott,  770;  Doe  d.  Blesard  v.  Simp- 
son, 3  Scott,  N.  R.  774,  3  M.  &  Gr.  929 ;  Doe  d.  Spencer  v.  Clarke,  5  B.  &  Aid.  458. 

(()  Stafford  v.  Buckley,  2  Ves.  170;  Turner  v.  Turner,  1  B.  C.  C.  316. 

1  "Land"  or  "lands"  will  pass  a  fee,  clearly  appears  by  the  will  that  the  devisor 
without  words  of  inheritance.  Hall  (;.  Good-  intenxled  to  convev  a  less  estate."  Gen.  Stat, 
win,  4  M-Cord,  442;  Peyton  i'.  Smith,  4  c.  92,  §  5.  See  Willcut  !).  Calnan,  98  Mass. 
M 'Cord,  476;  Bedon  «.  Bedon,  2  Bailey,  231 ;  75.  The  language  of  the  statutes  in  other 
Scanlan  v.  Porter,  1  Bailey,  427;  Hoxton  v.  states  is  similar.  See  4  Kent,  8,  538;  Walker 
Gardner,  1  Harr.  &  McH.  437;  Smith  v.  v.  Walker,  28  Penn.  St.  40;  Thompson  v. 
Berrv,  8  Ohio,  365;  Bell  v.  Alexander,  22  Hoop,  6  Oliio  St.  480;  Hall  v.  Goodwin,  4 
Texas,  350.  So.  "  uncultivated  lands."  Rus-  McCord,  442;  Pevton  v.  Smith,  4  McCord, 
sell  V.  Elden,  17  Me.  193.  So,  "houses  and  476;  Denn  v.  Smilcher,  2  Grcenl.  53;  Whor- 
lands."  Holmes  V.  Williams,  1  Root,  332;  ton  v.  Moragne,  62  Ala.  201,  209.  It  was 
Stoever  v.  Stoever,  9  Serg.  &  R.  434.  So  "all  held,  in  Fay  v.  Fay,  1  Cush.  93,  that  in  order 
my  lots."  McCarthys.  Dawson,  1  Whart.  to  satisfy  the  clause,  —  "  unless  it  clearly  ap- 
4.  So  estate  given  "absolutely."  Oswald  pears  by  the  will  that  the  devisor  intended  to 
V.  Kopp,  26  Penn.  St.  516.  So  "  one  half  my  convey  a  less  estate, "  —  the  intention  of  the 
plantation  wherever  I  now  live."  Dunlap  o.  testator  need  not  be  declared  in  express  terms. 
Crawford,  2  McCord,  Ch.  171.  It  is  sufficient,   if   such    intention    can    be 

2  It  is  provided  by  statute  in  Massachusetts  clearly  and  satisfactorily  inferred  either  from 
(hat  "everj"  devise  of  land,  in  any  will  made  particular  provisions  of  the  will  which  are 
after  the  last  day  of  April,  in  the  year  eighteen  inconsistent  with  an  intent  to  give  a  fee,  or 
himdred  and  thirty-six,  shall  be  construed  to  from  the  general  import,  scheme,  and  object 
convey  all  the  estate  of  the  devisor  therein  of  the  will.  See  Gleason  v.  Faverweather,  4 
which   he  could  lawfully  devise,   unless  it  Gray,  348 ;  Fearing  v.  Swift,  97  Mass.  413. 
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*288        WHAT  WORDS  CAERY  THE  FEE  SINCE  1  VICT.  C.  26. 

The  effect  of  the  enactment,  it  will  be  observed,  is  not  wholly  to  pre- 
Eemarks  on  clude,  with  respect  to  wills  made  or  republished  since  the  year 
new  rule.  1837,  the  question  whether  an  estate  in  fee  will  pass  without 
words  of  limitation,  but  merelj"^  to  reverse  the  rule.  Formerly,  nothing 
more  than  an  estate  for  life  would  pass  by  an  indefinite  devise,  unless  a 
contrary  intention  could  be  gathered  from  the  context.  Now,  an  estate 
in  fee  will  pass  by  such  a  devise,  "  unless  a  contrarj'  intention  shall 
appear  by  the  will.  The  onus  probandi  (so  to  speak)  will,  under  the 
new  law,  lie  on  those  who  contend  for  the  restricted  construction ;  [and 
will  not  be  discharged  bj-  showing  that  another  devise  in  the  will  con- 
tains formal  words  of  limitation  (m),  or  that  a  special  power  of  appoint- 
ment is  (in  terms)  given  to  the  devisee  (x)  ;  though  if  the  same  land  be 
given  in  one  part  of  the  will  to  A.,  and  in  another  to  B.,  the  presence 
of  words  of  limitation  in  the  latter  gift,  and  their  absence  from  the 
former,  are  material  to  correct  the  apparent  contradiction,  and  to  show 
that  the  testator  meant  a  gift  to  A.  for  life,  with  remainder  to  B.  in 
fee  (y).J  Indeed  the  restricted  construction  rarelj-  accords  with  the 
actual  intention  of  a  testator,  and  it  will  probably  not  often  occur 
that  the  courts  will  be  called  on  to  apply  the  proviso  which  saves  the 
effect  of  a  restrictive  context ;  so  that  there  seems  no  reason  to  appre- 
hend that  the  newlj'  enacted  rule  will  be  so  prolific  of  qualifications  and 
exceptions  as  the  doctrine  which  it  has  superseded.  Upon  the  whole, 
the  enlargement  of  the  operation  of  an  indefinite  devise  maj-  be  regarded 
as  one  of  the  most  salutary  of  the  new  canons  of  interpretation  which 
have  emanated  from  the  legislature. 

[This  new  rule  of  construction  has  been  held  not  to  apply  to  interests 
created  de  novo  ;  thus  a  devise  of  a  rent-charge  to  A.  simplj', 
does  not  ap-  ^^^  been  held  to  give  him  a  rent-charge  for  life  only  (z) . 
plytointerr-  And  where  a  testator  devised  to  A.  "the  house  she 

denovo.  *288     *  lives  in  and  grass  for  a  cow  in  G.  field,"  and  gave 

his  D.  estate  (which  included  G-.  field)  to  X.,  it  was 
held  that  A.  took  the  fee-simple  in  the  house,  but  not  in  the  easement ; 
the  court  being  of  opinion  that  grass  for  a  cow  was  not  necessary  for 
the  enjo5'ment  of  the  house,  and  that  the  extent  of  interest  in  the  one 
was  not  governed  by  the  other  (a).] 

(m)  Wisden  v.  Wisden.  2  Sm.  &  Gif.  396. 

(x)  Brook  V  Brook,  3  Sm.  &  Gif.  280.  See  also  Weale  v.  Ollive,  32  Beav.  421;  and  as  to 
personalty.  Re  Mortlock's  Trusts,  3  K.  &  J.  456.  Where  the  prior  devise  is  expressly  for  life 
the  question  whether  the  further  words  give  the  absolute  interest  or  only  a  power  is  the  same 
as  before  the  act.    Freeland  v.  Pearson.  L.  R.  3  Eq.  658;  Pennock  v.  Pennock,  L.  R.  13  Eq.  144. 

(«)  Gravenor  v.  Watkins,  L.  R.  6  C.  P.  500.  But  for  the  words  of  limitation  A.  and  B. 
would  be  joint-tenants.    Vol.  I.  p.  476. 

(2)  Nichols  V.  Hawkes,  10  Hare,  342.  As  to  what  words  are  sufficient  to  create  a  perpetual 
rent-charge,  see  Mansergh  v.  Campbell,  25  Beav.  544,  3  De  G.  &  Jo.  232. 

(o)  Reay  v.  Rawlinson,  29  Beav.  88.  As  to  the  construction  where  property  is  devised  to 
one  in  fee,  and  there  follows  an  indefinite  gift  of  an  easement  which  is  necessary  to  its  enjoy- 
ment, see  Pym  v.  Harrison,  32  L.  T.  N.  S.  817,  revd.  33  L.  T.  N.  S.  796  (will  before  1838).] 
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ESTATES    OF  TEUSTEES. 

The  question  whether  a  devise  to  uses  operates  by  virtue  of  the 
Statutes  of  Wills  alone,  or  by  force  of  those  statutes  concur-  whether 
rently  with  the  Statute  of  Uses,  has  been  the  subject  of  much  devises  are 
learned  controversy'  (a).  The  prevailing,  and,  it  is  conceived,  statute  of 
the  better  opinion  is  in  favor  of  the  latter  hj'pothesis  {b)  ;  Uses. 
the  onlj'  objection  to  which  seems  to  be,  that,  as  the  Statute  of  Uses 
preceded  the  Statutes  of  Wills,  uses  created  under  the  testamentary 
power  conferred  by  the  latter  statutes  could  not,  at  the  time  of  the 
passing  of  the  Statute  of  Uses,  have  been  in  the  contemiDlation  of  the 
legislature.  The  futility  of  this  objection'  has  been  so  often  exposed, 
that  it  is  not  intended  here  to  revive  the  discussion,  more  especiall3-  as 
the  point  has  not,  in  general,  any  practical  influence  on  the  construction 
of  wills ;  for  even  those  who  assert  that  the  Statute  of  Uses  does  not 
appl}',  admit,  and  the  authorities  conclusivelj'  show  (c),  that  a  devise  to 
A.  and  his  heirs,  simply  to  the  use  of  B.  and  his  heirs,  would  vest  the 
fee-simple  in  B.,  if  not  by  force  of  the  statute,  yet  in  order  to  give  effect 
to  the  manifest  intention  of  the  testator.  Such  intention,  however, 
seems  to  be  apparent  only  when  examined  through  the  medium  of  the 
Statute  of  Uses.  We  must  suppose  tlie  testator  to  be  acquainted  with 
the  effect  of  that  statute,  in  order  to  gather  from  such  a  devise  an  in- 
tention to  confer  the  legal  estate  on  the  ulterior  devisee.  On  the  oiher 
hand,  it  is  clear  that  a  devise  to  the  use  of  A.  and  his  heirs,  in  trust  for 
or  for  the  use  of  B.  and  his  heirs,  would  vest  the  legal  inheritance  in  A. 
in  trust  for  B.,  and  not  carry  it  on  to  B.  Either  this  must  be 
bj'  the  effect  of  the  Statute  of  Uses  *  forbidding  the  limitation  of  *290 
a  use  upon  a  use,  or,  supposing  that  statute  not  to  operate  upon 
wills,  it  must  be  (as  in  the  former  case)  the  result  of  presuming  the 
testator  to  intend  bj'  the  devise  in  question  to  produce  the  same  effect 
as  such  limitation  introduced  into  a  deed  would  have  done  by  force  of 
that  statute.  It  is  evident,  therefore,  that  in  such  cases  the  question 
whether  the  Statute  of  Uses  applies  to  wills  does  not  arise.  And  in 
practice  little  or  no  attention  seems  to  have  been  paid  to  the  diflEiculty 


(a)  1  Sand.  Uses,  195;  2  Fonbl.  Treat.  Eq.  24;  and  Sugd.  Pow.  8th  ed.  146. 
[(b)  But  conira  per  Jessel,  M.  R.,  L.  R.  20  Eq.  171,  3  Ch.  D.  400.] 

(c)  Symson  v.  Turner,  1  Eq.  Ca.  Ab.  383,  pi.  1,  n.;  Harris  v.  Pugh,  4  Bing.  335,  12  J.  B. 
Moo.  577.    And  see  Hawkins  v.  Luscombe,  2  Sw.  392;  Doe  v.  Field,  2  B.  &  Ad.  564. 
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suggested  by  an  eminent  writer  (d),  tliat,  under  a  devise  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  if  A.  sliould  die  in  the  testator's 
lifetime,  the  devise  to  B.  might  possibly,  under  the  Statute  of  Uses, 
fail  at  law  for  want  of  a  seisin  to  serve  the  use.  Indeed,  the  writer  in 
question  himself  observes,  in  solution  of  his  -own  difficulty,  that,  as 
everj'  testator  has  a  power  to  raise  uses  either  by  the  joint  operation 
of  both  statutes,  or  by  force  of  the  Statute  pf  Wills  onl3',  possibly  the 
courts  would,  in  favor  of  the  intention,  construe  the  devise  as  a  dispo- 
sition not  affected  by  the  Statute  of  Uses,  but  as  giving  the  fee  to  B. 
imnlediately.  Perhaps,  however,  there  would  be  some  difficulty,  in 
principle,  in  adopting  this  construction ;  for  if,  in  the  event  of  A.  sur- 
viving the  testator,  the  use  would  have  been  executed  by  the  operation 
of  the  Statute  of  Uses,  to  hold  the  result  to  be  different  in  consequence 
of  the  death  of  A.  in  the  lifetime  of  the  testator  would  be  to  make  the 
construction  of  the  devise  dependent  on  events  subsequent  to  its  incep- 
tion. Supposing  the  device  to  be  void  at  law,  it  is  clear  that  equitj' 
would  compel  the  heir  to  convey ;  but  probably  the  courts  would 
struggle  hard  against  adopting  a  construction  which  would  invalidate 
it  even  at  law.  The  occurrence  of  the  question  may  of  course  be  easily 
avoided  by  devising  the  estate  immediately  to  uses,  and  not  to  a  devisee 
to  uses  (e) . 

Where  property,  in  which  a  testator  has  an  estate  of  freehold,  is 

_  .    .  ,  devised  to  one  person  in  trust  for  or  for  the  benefit  of  an- 

Pnnciple  /  .,.,,,,, 

which  deter-   other,  the  question  necessarily  arises  whether  the  legal  estate 

w-'Serscms^'''"  remains  in  the  first-named  person,  or  passes  over  to,  and 
apparently  so,  becomes  vested  in,  the  beneficial  or  ulterior  devisee.  If  the 
are  trustees,    ^jg^jgg  jg  ^.q  ^^q  ^gg  Qf  j^_^  jjj  trust  for  B.,  the  legal  estate 

(we  have  seen)  is  vested  in  A.,  even  though  no  duty  may  have  been 
assigned  to  him  which  requires  that  he  should  have  the  estate. 
*291  Where,  *  however,  the  property  is  devised  to  A.  and  his  heirs, 
to  the  use  of,  or  in  trust  for,  B.  and  his  heirs,  the  question 
whether  A .  does  or  does  not  take  the  legal  estate  depends  chiefly  on  the 
fact  whether  the  testator  has  imposed  upon  him  any  trust  or  duty  the 
performance  of  which  requires  that  the  estate  should  be  vested  in  him.' 
If  he  has  not,  the  legal  ownership  passes  to  the  beneficial  devisee,  and 

[(d)  Butl.Cn.Lit.272a,VIII.l:]  and  1  Sugd.  Pow.  7th  ed.  173,  [but  omitted,  8th. ed.  148.] 
(c)  See  further  on  this  subject,  Sugd.  Pow.  8th  ed.  1-18,  where  it  is  shown  that  an  impor- 
tant question  on  the  construction  of  powers  created  by  will  depends  upon  this  point. 

1  The  difficulty  arising  under  the  Statute  ticular  way,  or  to  raise  money,  the  operation 

of  Uses,  by  whicfi  the  legal  title  is  vested  in  of  the  statute  is  excluded,  and  the  equitable 

the  usee,  does  not  arise  in  the  case  of  an  estate  stands  good.    See  Robinson  v.  Gray, 

active  or  special  trust;  such  being  without  9  East,  1;  Doe  v.  Homfray,  6  Ad.  &  E.  206; 

the  purview  of  the  statute.    Kirkland  v.  Cox,  Leggett  v.  Perkins,  2  Comst.  207 ;  Brewster 

94  111.  400;   Chapin  v.  Universalist  Soc,  8  v.   Striker,  ib.    19;    Moore    v.  Hegeman,  72 

Gray,   580;    Striker  v.  Mott,  2  Paige,  387;  N.  Y.   376;   Garvcy  i>.   iVIcDevitt,  ib.   556; 

Wood  1).  Wood,  5  Paige,  596 ;  Perry,  Trusts,  Heermans    v.    Robertson,    64    N.    Y.    332 ; 

^§305.    That  is,  as  the  writer  just  cited  states,  Newell  ».' Nichols,  75  N.  Y.  78;  Fay  «.  Fay, 

if  anv  agencv,  duty,  or  power  is   imposed  1   Cush.  93,  105;    Shankland's  Appeal,   47 

upon 'the  trustee,  such  as  to  pay  the  rents,  or  Penn.  St.  113;  Kirkland  v.  Cox,  94  HI.  400; 

to  apply  the  income  of  the  estate  in  any  par-  Morton    v.    Barrett,    22   Me,  201;     Doe  v. 
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the  first-named  person  is  regarded  as  a  mere  devisee  to  uses,  filling  the 
same  passive  office  as  a  releasee  to  uses  in  an  ordinary  conveyance  by 
lease  and  release.  And  the  fact  that  the  testator,  in  a  series  of  limita- 
tions, employs  sometimes  the  word  use,  and  sometimes  the  word  trust, 
is  not  considered  to  indicate  that  he  had  a  different  intention  in  the 
respective  cases. 

Thus,  where  (/)  a  testator  devised  lands  to  A.  and  his  heirs,  in  trust 
and  for  the  several  uses  and  purposes  after-mentioned,  viz.  :  ,„    , 

^      ^  '  Words  use 

to  pay  the  rents  to  certain  persons  for  the  life  of  B.,  and  ancU/w^used 
after  her  decease  to  the  use  of  C.  and  D.  during  their  lives  '°'l'ff«''«°*b'- 

(/)  Doe  d.  Terry  v.  Collier,  11  East,  377. 


Edlin,  4  Ad.  &  E.  582 ;  Vail  v.  Vail,  4  Paige, 
317 ;  E.xeter  v.  Odiorne,  1  N.  H.  232 ;  Asli- 
hurst  ».  Given,  5  Watts  &  S  323;  Vaux  v. 
Parko,  7  Watts  &  S.  19 ;  Nickell  v.  Handly, 
10  Gratt.  33G.  Wliere,  however,  the  dut}'  is 
merely  passive,  as  to  permit  and  suifer  the  usee 
to  occupy  the  estate  or  to  receive  the  rents, 
the  statute  becomes  operatiye,  and  defeats  the 
trust.  Perrv,  Trusts,  §  306 ;  Verdin  u.  Slocum, 
71  N.  Y.  345;  Parks  t).  Parks,  9  Paige,  107; 
Jarvis  e.  Babcock,  5  Barb.  139;  Beekman 
V.  Bonsor,  23  N.  Y.  298,  314.  Great  diffi- 
cultj'  arises  sometimes,  however,  in  deciding 
whether  the  trust  is  purely  passive,  as  was 
the  case  in  Heermans  y.  Robertson,  64  N.  Y. 
332.  But  the  rule  seems  to  be  that  if,  though 
apparently  passive,  it  in  reality  involves  the 
exercise  of  some  active  duty,  as  where  the  di- 
rection is  that  the  trustee  shall  permit  the 
beneficiar}'  to  take  the  net  rents  or  the  dear 
rents,  the  statute  is  excluded  and  the  trustee 
takes  the  legal  estate.  Perrv,  §  307  ;  Barker 
V.  Greenwood,  4  ^lees.  &  VV.  421;  Keener. 
^Deardnn,  8  East,  218;  White  v.  Parker,  1 
Bing.  N.  C.  573.  So,  too,  it  is  settled  in 
New  York  that  a  direction  to  pay  oyer  the 
rents  and  profits  to  the  beneficiary  is  a  direc- 
tion to  "apply"  them,  and  is  good  under  the 
statute  of  that  state.  Vernon  v.  Vernon,  53 
N.  Y.  351,  359;  Lcggett  v.  Perkins,  2  Comst. 
297;  Heermans  u.' Robertson,  64  N.  Y.  332. 
The  fixing  a  mere  charge,  on  the  other  hand, 
upon  the  estate,  will  not  prevent  the  statute 
from  executing  the  use.  Perrv,  §  308 ;  Doe 
V.  Claridge,  6  Com.  B.  657  ;  pos"t,  p.  000.  But 
the  courts  in  recent  ti[nes  have  in  certain 
cases,  if  not  generally,  felt  disposed  to  look 
more  liberally  than  formerly  towards  effec- 
tuating the  purposes  of  testators  in  the  matter 
of  the  construction  of  trust^s.  Thus,  in  all  cases 
of  devises  in  trust  for  the  separate  use  of 
married  women,  the  courts,  with  less  regard 
than  formerly  to  rigid  rules  as  to  what  con- 
stitutes an  active  trust,  will  now  construe  the 
trust,  if  possible,  so  as  to  vest  the  legal  estate 
ill  tile  trustee,  because  this  will  best  promote 
the  testator's  purpose.  Bowen  ».  Chase,  94 
U.  S.  812;  S.  C.  98  U.  S.  254;  Rife  o.  Georges, 
59  Penn.  St.  393 ;  Ware  o.  Richardson.  3  Md. 
505,  commenting  upon  Williams  «.  Waters, 
14  Mees.  &  W.  166,  and  Douglas  i).  Cnngreve, 
1  Beav.  59,  and  denying  South  «.  Alleine,  1 
Salk.  223.  With  regard  to  such  cases,  the 
true  principle  wa.5,  in  Ware  v.  Richardson, 
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supra,  declared  to  be  that  where  lands  are  de- 
vised in  trust  as  to  the  rents  and  profits,  for 
the  sole  and  separate  use  of  a  married  woman, 
it  is  immaterial  whether  the  trust  is  declared 
to  be  to  pay  the  rents  and  profits  to  her,  or  to 
permit  her  to  receive  them;  the  use  is  not 
executed  in  either  case,  and  the  trust  is  good. 
See  also  Harton  v.  Harton,  7  T.  R.  052;  Haw- 
kins 0.  Luscombe,  2  Swanst.  391 ;  Ayer  v. 
Aver,  16  Pick.  327;  Franciscus  v.  Reigert,  4 
Watts,  100  ;  Escheator  v.  Smith,  4  McCord, 
452.  Compare  Heermans  v.  Robertson,  64 
N.  Y.  332;  Leggett  v.  Perkins,  2  Qomst.  297; 
Leggett  V.  Hunter.  19  N.  Y.  445,  454.  It 
should  be  added  that  the  courts,  especially  of 
England,  have  generally  felt  less  ditficulty  in 
construing  wills  in  aid  of  the  written  inten- 
tion than  in  so  construing  deeds.  4  Kent, 
Com.  216;  Whorton  v.  Moragne,  62  Ala.  201, 
209.  Several  of  the  cases  above  cited,  as 
Bowen  v.  Chase,  Ware  v..  Richardson,  Ayer  v. 
Ayer,  and  Escheator  v.  Smith,  were  cases  of 
deeds.  The  doctrine  of  the  cases  appears  to 
be  unaffected  by  the  married  women  enabling 
acts;  and  it  probably  has  a  wide  significance, 
one  not  confined  to  trusts  in  favor  of  married 
women.  In  Heermans  v.  Robertson,  64  N.  Y. 
332,  342,  it  is  laid  down  that  the  operation  of 
the  New  York  statute  is  excluded  or  not  ac- 
cording to  the  question  of  the  necessity  of  a 
legal  estate  in  the  trustee;  and  that'when 
such  necessity  does  not  exist,  the  trust  is  to 
be  executed  as  a  power.  It  may  be  added 
that  .if  there  be  several  independent  trusts  in 
the  will,  the  invalidity  of  one  or  more  will 
not  destroy  those  which  are  otherwise  good. 
Van  Schuyver  «.  Mulford,  59  N.  Y.  426; 
Parks  V.  Parks,  9  Paige,  107;  Oxlev  v.  Lane, 
35  N.  Y.  340;  Harrison  ».  Harrison,  36  N.  Y. 
543 ;  Schettler  v.  Smith,  41  N.  Y.  328  ;  Manice 
V.  Manice,  43  N.  Y.  303.  All  the  trusts  will, 
however,  be  affected  by  such  invalidity  when 
they  are  so  far  dependent  upon  each  other  or 
,  upon  the  invalid  part  as  not  to  be  separable 
from  that  which  is  void.  Van  Schuyver  v. 
Mulford,  supra;  Knox  ».  ,Iones,  47  N.  Y'. 
389.  The  Statute  of  Uses  does  not  apply  to 
chattel  interests,  even  in  land.  Harlev  v. 
Platts,  6  Rich.  310;  Schley  v.  Lvon,  6'Ga. 
3-30;  Denton  v.  Denton,  17  Md.  40.3;  Slevin  ». 
Brown,  32  Mo.  176.  The  English  statute 
itself  has  never  been  in  force  in  some  of  the 
States,  as  in  Ohio.  Helfenstine  v.  Garrard, 
7  Ohio,  part  1,  275. 
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and  the  life  of  the  longest  liver,  remainder  to  the  use  of  A.  and  his 
heirs  during  the  lives  of  C.  and  D.  and  the  life  of  the  longest  liver,  to 
preserve  contingent  remainders  ;  and  after  the  several  deceases  of  C. 
and  D.,  then  in  trust  for  the  heirs  male  of  the  bodies  of  C.  and  D.  ; 
remainder  to  tlie  use  of  T.  in  fee.  After  B/s  death,  C.  and  D-  suffered 
a  recover}',  which  it  was  contended  was  void,  on  the  ground  that  the 
limitation  to  the  heirs  male  of  their  bodies  was  equitable,  and  therefore 
did  not  make  them  tenants  in  tail  (a  point  which  is  discussed  in  a  iuture 
chapter)  ;  but  Lord  EUenborough  observed,  that  the  testator  employed 
the  words  "use"  and  "trust"  indifferently,  and  both  were  within  the 
operation  of  the  statute  (</) .  ^ 

So,  it  is  clear,  that  the  mere  change  of  language,  in  a  series  of  limi- 
tations, by  s,ubstituting  words  of  direct  gift  to  the  persons 
taking  the  beneficial  interest,  for  the  phrase  "  in  trust  for,'' 
will  not  clothe  such  persons  with  the  legal  estate,  if  the 
purposes  of  the  will,  in  anj^  possible  event,  require  that  the 
legal  estate  should  be  in  the  trustees  (A) . 
But  the  courts  are  strongly  inclined  to  give  the  devise  such  *  a 
construction  as  will  confer  on  the  trustees  estates  co-extensive 
with  those  interests  which  are  limited  in  the  terms  of  trust  estates,  if 
the  other  parts  of  the  will  can  by  any  means  be  made  consistent.^ 


Effect  of 
changing 
language  of 
limitations 
by  introduc- 
ing words  of 
direct  gift. 
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(g)  It  is  evident,  tlierefore,  that  his  Lordship  concurred  in  the  doctrine  that  uses  created 
bv  will  are  within  the  Statute  of  Uses. 
■  (Ji)  Doe  d.  Tomkvns  v.  \\'illan,  2  B.  &  Aid.  84;  Murthwaite  w.  Jenkinson,  3  D.  &  Evl. 
765,  2  B.  &  Cr.  357."  See  also  Sandford  v.  Irbv,  3  B.  &  Aid.  654;  [Blagrave  v.  Blagrave",  4 
Ex.  550;  Hodson  v.  Ball,  14  Sim.  558;  Watson  ».  Pearson,  2  Ex.  581;  Smith  v.  Smith,  11 
C.  B.  (N.  S.)  121;  Collier  v.  Walters,  L.  R.  17  Eq.  252.] 


1  A  trust,  generally  speaking,  is  merely 
what  a  use  was  before  the  Statute  of  Uses. 
Fisher  ».  Fields,  10  Johns.  495. 

2  Two  fundamental  rules,  one  of  exten- 
sion, the  other  of  limitation,  are  laid  down  by 
the  authorities  as  governing  the  qu'intum  o'f 
estate  of  the  trustee:  1.  For  every  good 
trust,  a  legal  estate  sufficient  for  the  execu- 
tion thereof  shall,  if  possible,  be  implied. 
Young  V.  B.radley,  101  U.  S.  782 ;  Doe  v.  Con- 
sidine,  6  Wall.  '458;  Neilson  v.  Legrow,  12 
How.  98;  Webster  v.  Cooper.  14  How.  499; 
Ward  V.  Amorv,  1  Curt.  419;  Morton  i'.  Bar- 
rett, 22  Me.  257";  Cleveland  n.  Hallett.  6  Cush. 
403;  Welch  v.  Allen,  21  Wend.  147;  Williams 
V.  Presbvterian  Snc,  1  Ohio  St.  478;  Li^■ing- 
eton  V.  lilurrav,  68  N.  Y.  485,  495;  Kirkland 
V.  Cox,  94  111.  400;  Noble  v.  Andrews,  37 
Conn.  346.  2.  The  legal  estate  in  the  trustee 
shall  not  be  carried  further  than  is  required 
for  the  complete  execution  of  the  trust.  Lewin, 
Trusts  (6th  Eng.ed.),  189;  Young  «.  Brartlcv, 
supra;  Norton  v.  Norton,  2  Sandf.  296;  Wil- 
liman  v.  Holmes,  4  Rich.  Eq.  475;  Smith  v. 
Metcalf,  1  Head,  64;  Ellis  v.  Fisher,  .S  Sneed, 
231;  Farrow  v.  Farrow,  12  S.  Car.  168.  The 
writer  cited  gives  many  illustrations  of  each 
of  these  rules.  As  to  the  tirst,  he  shows  inter 
alia  that  the  legal  estate  may  be  supplied  in 


ioto  for  the  sake  of  an  intended  trust  not  fully 
set  out.  Thus,  in  case  of  a  devise  to  a  femn 
coverte  of  the  issues  of  certain  property,  to  be 
paid  by  tlie  executors,  the  land  itself  is 
deemed  to  have  been  given  to  the  executors 
in  trust  for  effecting  the  purpose.  Bush  v. 
-  Allen,  5  Mod.  63;  Doe  v.  Homfray,  6  Ad.  & 
E  206.  Or  the  legal  estate  may,  if  necessary, 
be  enlarged,  rather  than  that  the  trust  shouM 
fail.  Doe  v.  Simpson,  5  East,  162.  As  to 
the  second  rule,  an  illustration  is  found  in 
the  case  of  a  devise  to  A.  and  his  heirs  (the 
language  of  a  fee-simple)  in  trust  to  pay  the 
rents  to  B  for  his  life,  and  on  his  death  the  es- 
tate to  C.  in  fee.  Here  the  legal  estate  for 
B.'s  life  is  in  the  trustee,  and  the  legal  estate 
of  the  remainder  is  vested  in  C.  Adams  v. 
Adams,  6  Q.  B  860;  Cook  r.  Blake,  1  Exch. 
220.  So,  too,  though  a  fee-simple  be  given 
in  appropriate  terms  to  trustees,  and  though 
appointees  or  heirs  are  to  take  interests  only 
upon  the  happening  of  a  contingency,  still, 
when  that  contingency  hap]iens,  if  the  trust 
has  then  been  fully  performed,  the  appointees 
or  heirs,  as  the  case  may  be,  will  at  once  take 
a  legal  estate  of  the  extent  given  hy  the  will 
as  purchasers.  Ward  r.  Amorv.  1  Curt.  419, 
428.  See  Pearce  v.  Savage,  45  Me.  90.  On 
the  other  hand,  the  death  of  the  person  for 
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Thus,  wliere  (i)  the  testator's  real  estate  was  devised  to  trustees, 
their  survivors  or  survivor,  and  their  or  his  heirs,  &c.,  to  Restrictive 
secure  a  life  annuity  (which  was  to  be  paid  out  of  the  annual  ^'Jf,!^s'o"  "* 
income),  and  then  in  trust  for  the  testator's  children,  until  direct  gift, 
they  should  attain  twenty-one,  "  and  then  unto  and  among  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint-tenants  ; ''  and 
the  will  contained  clauses  empowering  the  trustees  to  grant  leases  of  the 
estates,  and,  if  they  should  think  it  advisable,  to  sell  anj'  part  thereof, 
at  any  time  after  his  (the  testator's)  decease.     It  was  held,  notwithstand- 
ing this  expression,  that  the  estate  of  the  trustees  was  confined  to  the 
minority  of  the  children,  being  so  restricted  by  the  express  devise  to 
them. 

A  devise  of  copyhold  lands  in  trust  for  a  minor,  and  to  be  transferred 
to  him  at  twent3'-one,  has  been  held  to  give  to  the  trustees  Devise  of 
a  chattel  interest  only,  determinable  at  the  majority  of  the  ™{'/|je't'|.^g. 
cestui  que  trust;  the  court  thinlcing  that  tlie  words  "  to  be  ferred"toA. 
transferred  "  did  not  refer  to  a  legal  transfer  of  the  estate  \>y  ^  '"^J""  y- 
surrender  (in  which  case  the  trustees  must  have  taken  the  fee  to  enable 
them  to  make  such  surrender),  but  merely  to  the' delivery  of  possession, 
and  admission  on  the  rolls  of  the  manor  (k). 

Where  the  person  to  whom  the  real  estate  is  devised  for  the  benefit 
of  anotlier  is  intrusted  with  the  application  of  the  rents,  he  Trustee  talces 
must,  according  to  the  principle  before  laid  down,  take  the  '^p'  ^I'f'^; 
legal  estate,  in  order  that  he  \aa.\  have  a  command  over  the  ed  to  apply 
possession  and  income.  tlie  rents; 

In  Shapland  v.  Smith  {I)  the  trust  was  out  of  the  rents,  after  deduct- 
ing rates,  taxes,  repairs  and  expenses,  to  paj'  such  clear  _<,,.  top^v 
sum  as  remained  to  S.  during  his  life,  and  after  his  death  to  taxes  and 
the  use  of  the  heirs  male  of  his  body.     The  question  was,  "^l""'^' 

(i)  Doe  d.  Biidd«n  v.  Harris,  2  D.  &  Rvl.  36.  See  also  Goodtitle  d.  HawarA  v.  Whitby,  1 
Burr.  228;  Edwards  v.  Ssnnuns,  6  Taunt."212;  iVclvland  v.  Lutlev,  1  Per.  &  D.  636,  9  Ad.  & 
Eil.  879;  [Tucker  v.  Johnson,  16  Sim.  .341 ;  Plenty  ».  West,  6  C.  B.  201;  Doe  d.  Kimber  v. 
Cafe,  7  Ex.  675;  Baiter  i'.  White,  L.  R.  20  Eq.  176".] 

(4)  Doe  d.  Player  e.  Nicholls,  1  B.  &  Cr.  336.     [Cf.  Maden  )'.  Tavlor,  45  L.  J.  Ch.  569.] 
CO  1  B.  C.  C.  74.     See  also  Browne  v.  Ramsden,  2  J.  B.  Moo.  612;    Te,nny  d.  Gibbs  V. 
Moody,  3  Bing.  3,  10  J.  B  Moo.  252. 

whose  benefit  a  trust  has  been  created,  does  above-stated  rules,  the  courts  will  be  guided, 

not  necessarily  terminate  the  trust  in  the  ab-  in  determining  upon  the  amount  of  interest 

sence  rif  a  specilic  limitation  to  that  effect.  in  a  trustee  when  the  limits  of  his  estate  are 

Slevin  e.  Brown,  32  JIo.  176.    Compare  Scott  not  accurately'  defined  by  the  testator,  by  the 

«.  Rand,  115  Mass.  104.     (But  ordinarily  it  principle  that  the  quantity  of  estate  taken  by 

will.     Post,  p.  306,   note.)    Nor   where   the  the  trustee  is  to  be  governed  by  the  purposes 

trust  is  to  terminate  upon  the  performance  of  of    the   trust,   ascertainable   from    the   will, 

some  act  to  be  done  at  a  time  left  to  tlie  dis-  Ward  ».   Amorv,   1   Curt.   419;    Coulter  v. 

cretion   of  the   trustee  can   a  third   person,  Robertson,  24  Miss.  278;   Norton  D.Norton, 

against  whom  the  trustee  is  proceeding  to  re-  2  Sandf.  296.    Whatever  be  the  general  terms 

cover  trust  jiroperty,  object  that  the  trustee  of  the  trust,  the  nature  and  duration  thereof 

has  been  negligent  in  omitting  to  perform  the  are,  in  the  absence  of  clear  language  definiug 

act,    and   that  therefore   his   trust  is   to   be  its  limits,   determined   by  its   requirements, 

deemed  as  at  an  end.    Cumberland  «.  Graves,  Young  d.  Bradley,  supra;  Doe  ».  Considine, 

9  Barb.  595.     Witl>  regard  to  both  of  the  supra. 
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whether  the'  use  for  life  was  executed  in  S.,  who,  if  it  were,  was  tenant 
in  tail  male,  bj-  force  of  the  rule  in  Shelle}''s  case  (w).  E^-re,  B., 
*293  *  sitting  for  Lord  Thurlow,  thought  there  was  no  difference  be- 
tween a  trust  to  pay  the  rents  to  a  person,  and  a  trust  to  permit 
him  to  receive  them  (see  conira  in  the  sequel),  and,  therefore,  that  the 
use  in  this  case  was  vested  in  S.  ;  but  Lord  Thurlow,  on  resuming  his 
seat,  detei-mined  that  as  the  trustees  were  to  pay  taxes  and  repairs,  the 
legal  estate  during  the  life  of  S.  was  in  them. 

In  Silvesters.  Wilson (n)  the  testator  devised  that  the  trustees  should 

—  or  to  apply  .V^a^rly,  during  the  life  of  his  son  J.  W.,  receive  the  rents; 
rents  for  and  he  ordered  that  they  should  be  applied  for  the  mainte- 
oicestuique  nance  of  the  said  J.  W.  The  court  thought  that  it  was 
trust;  intended  that  the  trustees  should  have  a  sort  of  discretion  in 
the  application  of  the  money,  and,  therefore,  that  they  took  the*  legal 
estate  [during  the  life  of  J.  W.]. 

Indeed,  without  regard  to  the  exact  degree  of  discretionarj'  power 
lodged  in  the  trustees,  the  mere  fact  that  they  are  made  agents  in  the 
application  of  the  rents  is  sufficient  to  give  them  the  legal  estate,  as  in 
the  case  of  a  simple  devise  to  A.  upon  trust  to  pay  the  rents  to  B. 
And  it  is  immaterial  in  such  a  case  that  there  is  no  direct  devise  to  the 
trustees,  if  the  intention  that  thej'  shall  take  the  estate  can  be  collected 
from  the  will.     Hence  a  devise  to  the  intent  that  A.  shall 

—  or  to  pav 

rents  to  a  '     receive  the  rents  and  pay  them  over  to  B.  would  clearly  vest 

person.  ^^^^  j^^^^j  ^^^^^^  j^  ^    ^^^  _ 

But  where  real  estate  is  devised  to  one  person  upon  trust  to  permit 
and  suffer  another  to  receive  the  rents,  the  beneficial  devisee  takes  the 
To  pennit  legal  estate  and  not  the  trustee  (p)  .^  The  distinction  be- 
receipt  of  tween  a  direction  to  paj'  the  rents  to  a  person,  and  a  direc- 
trustee^no  tion  to  permit  him  to  receive  them,  though  often  condemned, 
estate.  cannot  now  be  questioned.    In  Doe  d.  Leicester  v.  Biggs  (q), 

Sir  James  Mansfield  said  it  was  miraculous  how  it  came  to  be  estab- 
lished, since  good  sense  requii'es  in  each  case  that  it  should  be  equally 
a  trust,  and  that  the  estate  should  be  executed  in  the  trustee ; 
•294  for  how  could  a  man  be  said  to  permit  *  and  suffer  who  has  no 
estate  and  no  power  to  hinder  the  cestui  que  trust  from  receiving  ? 

Where  the  expressions  to  pay  unto  and  permit  and  suffer  to  receive 

(m)  The  question  whether  the  trustees  take  any  and  what  estate  is  often  raised  in  this 
manner.  See  Jones  v.  Lord  Say  &  Sele,  8  Vin.  Ab.  202,  pi.  19,  1  Ei).  Ca.  Abr.  383.  pi.  4,  [as 
to  which  case  see  per  Lawi'ence,  J.,  5  East,  167,  Fearne,  (\  R.  54,  n.  bv  Butler]  ;  Silvester  d. 
Law  i),  Wilson,  2  T.  R.  444;  Curtis  v.  Price,  12  Ves.  89;  Wvkliam  v.  Wykham,  18  Ves.  395; 
Biscoe  V.  Perkins,  1  V.  &  B.  485;  [Adams  ».  Adams,  6  Q.'B.  800;  Collier  v.  Waters,  L.  K. 
IT  Eq.  252.] 

(n)  2  T.  E.  444.  See  also  Doe  »..  Ironmonger,  3  East,  633;  [Revnell  v.  Reynell,  10  Beav. 
21;  Berry  v.  Berry,  7  Ch.  D.  657;  and  see  Plenty  v.  West,  6  C.  B.'201.] 

(o)  Doe  V.  Homfray,  6  Ad.  &  Ell.  206.     See  also  cases  cited  post,  p.  305. 

(p",  Right  d.  Phillfps  v.  Smith,  12  East,  456;  [Doe  d.  Noble  v.  Bolton,  11  Ad.  &  Ell.  188;] 
but  see  Gregory  v.  Henderson,  4  Taunt.  772,  post,  294. 

(q)  2  Taunt.  109;  [and  see  1  Ed.  36,  n.,  and  1  B.  C.  C.  by  Eden,  75,  n.] 

1  Ante,  p.  291,  note. 
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are  both  used,  it  seems  that  the  construction  will  (in  couformitj'  to  a 
rule  discussed  in  a  preceding  chapter  (r)  )  be  governed  b^-  the  icflect  where 
posterior  expression.  Thus,  in  Doe  d.  Leicester  v.  Biggs  (s),  s^'ns  ar^^^" 
where  the  trust  was  "  to  paj-  unto  or  permit  and  suffer  A.  to  used. 
receive  the  rents,"  it  was  held  that  the  words  "  permit  and  suffer," 
coming  last,  controlled  the  former  trust,  "to  pay,"  and  consequently 
that  the  estate  was  vested  in  A.  (t). 

In  the  proposition  that  a  devise  to  a  person  upon  trust  to  permit 
another  to  receive  the  rents,  vests  the  legal  estate  in  the  Trust  to  per- 
latter,  it  is  assumed  that  no  dut^'  is  imposed  on  the  trustee,  "■tJoth'i'r'' 
either  expressly  or  by  implication,  requiring  that  he  should  active  duties; 
have  the  estate,  for  in  such  case  it  is  clear  the  trustees  will  take  the 
legal  estate. 

Thus,  in  Biscoe  v.  Perkins  (u),  where  a  testator  devised  his  real  estate 
to  his  executors,  their  heirs,  &c.,  for  the  life  of  his  son  A.,  to  the 
intent  to  support  the  contingent  remainders  after  limited,  —  as,  top"re- 
but  in  trust,  nevertheless,  to  permit  and  suffer  his  said  son  t^^t^ remain- 
to  receive  the  rents  for  his  own  use  during  his  natural  hfe ;  deis; 
and  after  his  decease  the  testator  devised  the  same  to  the  first  son  of  A. 
in  tail.  Lord  Eldon  held  that  A.  did  not  take  the  legal  estate,  as  the 
purpose  of  preserving  the  contingent  remainders  required  that  it  should 
be  in  the  trustees. 

Upon  the  same  principle,  it  has  been  often  decided  that  a      , 
trust  to  permit  a  feme  covert  to  receive  the  rents  for  her  separate  use 
separate  use,  vests  the  estate  in  the  trustees  (x).  •'' "' 

And  where  (y)  a  trust  to  permit  and  suffer  the  testator's  wife  to  re- 
ceive the  rents  during  her  widowhood  was  followed  by  a  direction 
that  her  receipts,  with  the  approbation  of  any  one  of  his  irus-  Rgeeipts  with 
tees,  should  be  good  ;  it  was  held  that  the  legal  estate  tiie  appro- 

*  was  vested  in  the  trustees,  it  being  clearly  intended  *295  trlisteesto 
that  they  should  exercise  a  control.  be  good. 

And  a  similar  construction  was  given  to  a  direction  that  the  trustees 

should  permit  the  beneficial  devisee  to  receive  the  net  rents  ~,  .,  . 

'  ...  .To  permit  A. 

and  profits ;  this  term  bemg  used,  it  was  thought,  in  con-  to  receive  net 

tradistinction  to  the  gross  profits,  which  were  intended  to  be  ^^^^^' 

received  by  the  trustees,  and  the  surplus  paid  over  to  the  person  bene- 

flciallj'  entitled,  both  purposes  evidently  requiring  that  the  trustees 

should  have  an  estate  (z) . 

(r)  Ch.  XV.  (s)  2  Taunt.  109;  [so  in  Baiter  v.  White,  L.-R.  20  Eq.  166.]   . 

(«)  But  might  not  the  alternative  terms  of  the  devise  in  such  a  case  have  been  considered 
as  giving  the  trustees  an  option?    This  would  have  avoided  the  repugnancy. 

(u)  1  V.  &  B.  485.     See  also  White  v.  Parker,  1  Bing.  N.  C.  573,  1  Scott,  542. 

\x)  Harton  v.  Harton,  7  T.  R.  652 ;  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt.  382.  See  also 
Doe  d.  Stephens  v.  Scott,  4  Bing.  505,  1  M.  &  Pay.  317 ;  a  fortinri,  where  the  direction  is  to 
pav  them  to  her.  Nevil  i'.  Sanders,  1  Vern.  415, 1  Eq.  Ca.  Ab.  382,  pi.  1 ;  Robinson  v.  Grej', 
9fiast,l;  Hawkins  ».  Luscombe,  2  Sw.  375;  [and  see  Tolleri).  Attwood,  15  Q.  B.  929;  Plenty 
V.  West,  6  C.  B.  201 ;  but  as  to  a  deed,  see  Williams  u.  Waters,  14  M.  &  Wels.  166.1 

(y)  Gregory  v.  Henderson,  4  Taunt.  772,  which  compare  with  Broughton  v.  Langley,  Salk. 
679,  2  Ld.  Raym.  873,  1  Lutw.  823.  (z)  Barker  v.  Greenwood,  4  JVI.  &  Wels.  421. 
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Where  the  duty  imposed  on  the  devisee  is  to  sell  or  convey  {ct)  the 
^.      .  fee-simple,  he  is  held  to  take  the  inheritance  to  enable  him 

Direction  to  i         .  ,      i        t  .  -,     -,  i     .    '  , 

sell  or  coa-  to  comply  With  the  direction ;  ^  though  m  such  a,  case  it  is 
"^^•5'-  too  much  to  affirm  that  the  testator's  intention  cannot  in 

any  other  manner  be  effected ;  for,  by  means  of  a  power,  the  trustee 
might  be  authorized  to  convey  without  himself  having  an  estate. 
It  seems  to  be  a  more  reasonable  conclusion,  however,  that  the 
testator,  by  devising  the  propert}'  to  the  person  who  is  directed  to 
make  the  conve3^ance  or  sale,  intended  not  merely  to  make  him  the 
medium  or  instrument  through  which  to  vest  the  estate  in  the  bene- 
ficial devisee,  but  that  he  should  take  an  estate  colbmensurate  with  the 

{a)  Garth  r.  Baldwin,  2  Ves.  646;  Doe  d.  Booth  v.  Field.  2  B.  &  Ad.  564;  Doe  d.  Shelley 
T;,Edlin,  4  Ad.  ic  Ell.  582. 

1  A  devise  of  an  estate  generally,  or  in- 
definitely, with  power  to  convey  in  fee,  carries 
a  fee.  Doe  v.  Howland,  S  Cowen,  277  ;  Bell 
V.  Humphrey,  8  W.  Va.  1;  4  Kent,  319.  A 
,  fortiori  when  the  trustee  is  also  directed  to 
take  possession  and  manage  the  estate  and 
pav  the  taxes  thereon  until  the  sale.  Duvall 
V.  "Knglish  Church,  53  N.  Y.  500;  Brifcgs  v, 
Davis,  21  N.  Y.  574.  It  is  otherwise,  "if  the 
power  be  to  devise  merely.  lb.  But  where 
the  estate  is  given  for  life  only,  the  devisee 
takes  onh'  an  estate  for  life,  though  a  power 
of  disposition,  or  to  appoint  the  fee  by  deed 
or  will,  be  annexed;  unless  there  should  be 
some  manifest  general  intent  of  the  testator, 
which  would  be-defeated  by  adhering  to  this  , 
particular  intent.  See  4"  Kent,  319,  320; 
Jackson  v.  Robins,  IG  Jolms.  588;  Fliiitham's 
Case,  11  Serg  &  R.  16.  .  In  cases  of  devises 
to  executors,  tlie  earlier  decisions  established 
the  distinction  that  a  devise  of  land  to  execu- 
tors to  sell  passed  the  interest  in  it;  but  a 
devise  that  executors  shall  sell,  or  that  the 
laTids  shall  be  sold  by  them,  gave  them  but  a 
power.  This  distinction  was  taken  as  early 
as  the  time  of  Henry  VI.,  and  it  has  receivecl 
the  sanction  not  only  of  Littleton  and  Coke, 
but  also  of  modern  judges.  Litt.  §  169;  Co. 
Litt.  113  a,  ]81  b;  Fay  v.  Fay,  1  Cush.  93, 
105;  Bergen  v.  Bennett,  1  Caines  Cas.  16; 
Jackson  v.  Scauber,  7  Cowen,  187;  Peck  v. 
HiMider-^on,  7  Yerg.  18;  Bngert  r.  Hertell,  4 
Hill,  492;  Greenough  y.  Welles,  10  Cush.  571. 
So  it  is  said  that  a  devise  of  tiie  land  to  be  sold 
by  the  executors  confers  a  powe'",  and  does  not 
give  anv  interest.  Ferebee  v.  Proctor,  2  Dev. 
&  B.  439;  S.  C.  Dev.  .Kr  B.  Fq-  496;  Patton 
r.  Crow,  26  Ala.  426;  4  Kent,  320,  notes.  But 
compare  Shippen  -o.  Clapp,  29  Penn.  St.  265. 
Jlr.  Chancellor  Kent  has  well  observed  that 
tlie  distinctions  on  this  subject  appear  over- 
strained ;  4  Kent,  Com.  321,  note;  and  it  may 
he  added  that  the  elfort  of  judges  and  writers 
has  sometimes  indicated  a  stronger  desire  to 
Iny  down  an  artificial  rule  of  law,  however 
arbitrary,  than  to  carry  into  effect  the  testa- 
tor's intention.  When,  however,  the  power 
to  sell  is  connected  with  directions  to  apply 
the  proceeds  upon  trusts,  it  is  then  in  the 
'nature  of  a  trust  Hud  becomes  imperative  upon 
the  executors.    They  must  sell  and  apply  the 


proceeds  according  to  the  directions.  Green- 
ough "C.  Welles,  10  ('ush.  571,  576;  Gibbs  u. 
Marsh,  2  Met.  243,  251.  See  iMoore  v.  Hege- 
man,  72  N.  Y.  376 ;  Leggett  v.  Perkins,  2 
Comst.  297;  Mitchell  v.  Spence,  62  Ala.  450; 
Patten  V.  Crow,  26  Ala.  431.  So  a  devise  at 
common  law  to  executors  byname,  with  di- 
rections to  sell,  intercepted  the  descent  to  the 
heir,  coupling  an  interest  with  the  power. 
Mitchell  V.  Spence,  supra.  But  if  there  is 
only  a  direction  to  the  executors  to  sell  and 
apply  the  proceeds  in  a  particular  manner, 
and  there  are  no  duties  or  trusts  devolved 
upon  them  which  render  it  necessary  to  imply 
a  grant  of  the  legal  estate,  the  heirs  at  law 
will  take  the  legal  estate,  subject  to  be  di- 
vested immediately  upon  the  execution  of 
the  power  Greenough  o.  Welles,  supra.  See 
also  Brunery.  Meigs,  64  N.Y.  506;  Heermans 
w.  Robertson,  ib.  Z'A%  In  regard  to  the  exer- 
cise of  a  power,  where  a  testator  directs  his 
estate  to  be  disposed  of  for  certain  purposes 
without  declaring  by  whom  the  sale  is  to  be 
made,  and  the  proceeds  are  to  be  distributed 
by  the  executor,  the  direction  is  good,  and 
tiie  power  to  sell  is  vested  by  implication  in 
the  executor.  Queever  w.  Trew,  6  Heisk.  59. 
In  the  case  of  discretionary  powers,  it  may 
be  observed,  the  power  is  not  transmitted  to 
an  administrator  with  the  will  annexed,  under 
the  statutes  of  Alabama.  Mitchell  c.  Spence, 
62  Ala.  450;  Anderson  w.  McGowan,  42  Ala- 
285;  Tarver  r.  Haines,  55  Ala.  503.  Under 
the  statutes  of  New  York,  when  an  executor 
takes  for  administration  the  growing  crops 
of  land  well  devised,  as  he  may  do  (Stall  y. 
Wilbur,  77  N.  Y.  158).  and  it  turns  out  that 
there  are  no  creditors  of  the  estate,  then,  inas- 
much as  the  crops  cannot  in  -^uch  cases  be  sold 
to  pay  legacies  (Stall  v.  Wilbur,  supra),  the 
executor  holds  them  hy  a  mere  naked  trust; 
and  the  whole  title  to  the  crojts,  legal  and 
equitable,  ve^ts  at  once  in  the  di*\isee.  He 
could,  therefore,  by  an  order  of  the  surrogate, 
or  by  a  suit  in  equity,  compel  the  executor  to 
deliver  them  to  him'.  Stall  v.  Wilbur.  And 
if  the  executor  in  such  a  case  has  sold  the 
crops  and  converted  the  avails  to  his  own  use, 
the  devisee  may  at  once  sue  him  for  the  value 
thereof.    Ib. 
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dut\-  wliieh  was  assigned  to  him  ;  and  the  ground  for  this  construction 
is  cbviouslj-  strengthened,  when  there  are  other  purposes  requiring  that 
the  trustee  should  have  some  estate. 

In  Bagshaw  v.  Spencer  {b)  a  devise  to  trustees  and  their  heirs,  upon 
trust  out  of  the  rents  or  b^-  sale  or  mortgage  to  raise  so  much  as  should 
be  sufficient  for  the  paj-ment  of  debts  legacies  and  funeral  expenses, 
and  then  as  to  one  moietj-  upon  trust  for  and  to  the  use  of  B.  for  life, 
remainder  to  trustees  to  preserve  contingent  uses,  &c.,  was  held  by 
Lord  Ilardwicke  to  vest  the  fee  in  the  trustees,  as  thej'  were  "to  sell 
the  lands  "  b^'  virtue  of  their  estate. 

In  this  case  the   testator  evidently  intended  the  „ 

^  Remark  on 

trustees  to  *  take  the  inheritance,  as  thej'  were  to     *296  Bagshaw  o. 
raise  the  money  either  out  of  the  rents,  or  by  Sale  Kpencer. 

or  mortgage  of  the  estate,  and  the  former  purpose  could  not  be  an- 
swered b}-  a  mere  power ;  though  it  is  observable  that  the  construction 
adopted  by  the  court  rendered  nugatorj'  the  [remainder  in]  trust  for 
preserving  contingent  remainders. 

[Even  a  devise  to  trustees  and  their  heirs,  in  trust  for  several  per^ 
sons  as  tenants  in  common  for  life,  and  afterwards  for  their  "  In  tnistand 
children,  and  if  any  tenant  for  hfe  should  die  without  issue  veved  ac- 
(i.e.  such  issue,  viz.  children),  then  his  share  to  "go  to  the  cordingiy." 
survivor  or  survivors  of  them  and  their  heirs,  and  to  be  conveyed  and 
assured  to  them  and  their  heirs  accordingly,''  was  held  to  give  them  the 
fee-simple  to  enable  them  to  convey  in  the  event  mentioned  (c) . 

But  a  formal  devise  to  trustees  in  fee  to  successive  uses  in  settlement 
(with  a  limitation  to  the  trustees  after  each  life-estate  to  preserve  con- 
tingent remainders)  will  not  gi\-e  the  legal  fee  to  the  trustees  (thereby 
converting  all  the  uses  into  equitable  interests)  merely  because  the  will 
contains  a  power  authorizing  them  to  "  convey  in  exchange  or  on  parti- 
tion," although  there  are  contingent  remainders  which  in  the  result  are 
not  effectually  preserved  (c?). J 

The   mere   fact,    that   the   devised  property  is  charged   with   debts 
or  legacies,  will  not  vest  the  legal  estate  in  the  trustees,  Lands  being 
unless  they  are  directed  to  pay  them,  or  the  will  contains  barged  with 

,,.,.,.  „  .''  .  „       debts  and 

some  other  mdication  of  an  mtention  to  create  a  trust  for  legacies  will 
the  purpose.  ™^  .^■'=?'  ',•?« 

^     '^  estate  in  the 

Thus,  where  (e)  the  testator,  as  to  his  real  and  personal  trustees. 

estate,  subject  to  his  debts  legacies  and  funeral  expenses,  devised  the 

(b)  1  Ves.  142,  2  Atk.  570.  See  also  Gibson  v  Rogers,  Amb,  93  ;  Sanfnrd  n.  Irbv,  3  B.  & 
Aid.  654;  [Watson  v.  Pearson,  2  Ex.  681;  Blagrave  '.'.  Blagrave,  4  Ex.  550;  Revnell  i).  Kev- 
nell,  10  Beav  21;  Rackham  it.  Siddall,  1  JI.  &'  Gord.  607,  2  H.  &  Tw.  44;  Doe  d.  Noble  'v. 
Bolton,  11  Ad.  &  Kll.  188;  Underbill  ».  Roden,  2  Ch.  D.  499 ;]  but  see  Hawker  r.  Hawker,  i 
B.  &  Aid.  537.  [A  direction  to  convey  without  any  words  of  devise  gives  a  power  only.  Doe 
«.  Shotter,  8  Ad.  &  Ell,  905;  Queen  v.  Wilson,  3  B.  &  S.  201  (copyhold):  so  a  direction  to 
settle.     Knocker  v.  Bunburv,  6  Bnig.  N.  S.  306,  8  Scott,  414.1 

[(c)  Maden  v.  Tavlor,  45  L.  .T.  Ch.  569.    Cf.  Doe  v.  Nicholls,  1  B.  &  Cr.  336,  ante,  p.  292. 

(d)  Cunliffe  v.  Brancker,  3  Ch.  D.  393.] 

(e)  Kenrick  o.  Lord  Beauclerk,  3  B  &  P.  178. 
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same  as  follows,  that  is  to  say :  unto  M.  and  W.  and  their  heirs,  upon 
trust  and  to  and  for  the  several  uses,  &c.  following,  that  is  to  say : 
to  the  intent  that  they  the  said  M.  and  W.  or  the  survivor  of  them  or  the 
heirs  executors  and  administrators  of  such  survivor  should  in  the  first 
place  apply  the  testator's  personal  estate  in  discharge  of  debts  funeral 
expenses  and  such  legacies  as  he  might  direct ;  and  as  to  his  real 
estates,  subject  to  his  debts  and  such  charges  as  he  might  then  or  there- 
after think  proper  to  make,  he  gave  and  devised  the  same  unto  P.  for 
his  life,  with  remainders  over.  The  court  held  that  the  estate 
*297  was  executed  *in  P.  for  his  life.  Lord  Alvanle^-,  C.  J.,  said: 
"Unless  it  appeared  manifestly  that  the  testator  intended  that 
the  trustees  should  be  active  in  pajing  the  debts,  the  legal  estate  would 
not  vest  in  them.  The  question  was,  whether  there  were  such  appar- 
ent intention  on  the  face  of  this  will.  It  would,  indeed,  be  much  more 
convenient  that  the  legal  estate  should  be  vested  in  trustees  for  the  paj'- 
ment  of  the  debts,  than  that  the  trust  should  be  executed  by  the  devi- 
see under  the  direction  of  a  court  of  equity ;  for  a  court  of  equity 
could  not  enable  the  devisee  to  make  a  complete  title  to  the  estate  (/). 
But  this,"  he  added,  "was  onlj' an  argument  ab  inco7ivementi,  from 
which  we  cannot  construe  the  testator  to  have  said  what,  in  fact,  he 
has  not  said."  < 

[But  if  the  testator  has  devised  the  land  to  the  trustees  in  fee-simple 
and  has  appointed  them  executors,  and  directed  them  to  pay  the  debts 
which  he  has  charged  on  the  land,  the  legal  estate  in  fee  will  vest  in 
the  trustees  (</).  But  a  direction  to  pay  debts  will  not  enlarge  an  estate 
pur  autre  vie,  given  to  trustees,  to  a  fee-simple  (A).] 

Here,  it  maj-  be  observed,  that  where  real  estate  is  devised  to  trus- 
tees for  the  payment  of  debts  and  legacies,  though  the 
in"aid"^ot  per-  property  becomes  applicable  only  in  case  of  the  deficiency 
sonalty.  gf  jjjg  personal  estate,  the  trustees  take  the  legal  estate  [in 

fee]  instanter,  independently  of  the  fact  of  the  personalty  proving  de- 
^,  .  .  ficient(i).  But  it  is  otherwise  where  the  devise  is  in  terms 
is  in  terms  made  contingent  on  this  event  (the  language  of  the  will  be- 
"^ersonflt"'""  ing  "  in  case  my  personal  estate  shall  not  be  sufficient  to 
Ling  insuffi--  pay  debts,  &c.,  then  I  devise,  &c."  (j)).  But  even  in  such 
"''"'■  case  the  trustees,  on  the  happening  of  the  contingency,  take 

an  absolute  fee-simple  in  the  whole,  which  continues  in  them  as  to  the 
residue  of  the  property,  after  they  have,  by  a  sale  of  part,  raised  suffi- 
cient money  to  knswer  the  charge  (k) . 

(  f)  This  deficiency  is  now  supplied  by  1  Will.  4,  u.  47,  ».  12,  [13  &  14  Vict.  c.  60,  and  15 

(a)  Cre'aton  «.  Crcaton,  3  Sm.  &  G.  386;  Spence  V.  Spence,  12  C.  B.  (N.  S.)  199;  Smith  «. 
Smith,  11  C.  B.  (N.  S.)  121. 

(A)  Doe  d.  Miillcr  v.  Claridge,  6  C.  B.  641;  the  estate  of  the  trustees  may  have  been  re- 
stricted to  the  life  on  the  principle  of  Bolton  v.  Bolton,  L.  R.  5  Ex.  146,  ante,  p.  269.] 

(i)  MuHhwaite  v.  Jenkinson,  2  B.  &  Cr.  357.  3  D.  &  Ry.  765.  See  also  Doe  v.  Field,  2 
B   &  Ad  564.  0)  Goodtitle  d.  Hart  v.  Knott,  Cqwp.  43. 

(k)  Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  Ell.  636.    [But  here  the  trust  only  was  contingent.] 
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In  Hawker  v.  Hawker  (Z) ,   where  an   estate   was  made  Where  trust 
salable  b3^  trustees,  in  the  event  of  the  proceeds  of  another  '^  toutiiigeut 

,    ,  .  T    n    •      ,ri./7         ,.7         -.  on thateveut. 

estate  proving  deficient  \_wluch  they  did  not]  to  pa^'  the  tes- 
tator's debts,  it  appears  to  have  been  considered,  that  having 
regard  to  the  terms  in  which  *  the  estate  was  given  to  the  benefl-     *298 
cial  devisees  in  the  event  of  its  not  being  wanted  (such  devises 
being  framed  in  the  manner  of  regular  and  formal  limitations  of  the 
legal  estate,  including  one  to  trustees  for  preserving  contingent  re- 
mainders), the  trustees  did  not,  take  the  fee.     As,  however,  the  estate 
was  in  the  first  instance  actuall}'  given  to  the  trustees  and  their  heirs, 
the  point  seems  to  have  been  one  of  great  nicety  and  difficulty,  and  the 
propriet}'  of  the  decision  has  been  questioned  by  an  eminent  writer  (m). 
A  different  construction  prevailed  in  Doe  d.  Cadogan  k.  Ewart(«), 
where  a  testator  devised  to  A.,  B.,  and  C,  and  tlie  survi-  Trustees  held 
vors  or  survivor  of  them  and  the  heirs  of  such  survivor  (o),  to  take  the 
all  his  real  estate,  charged  with  the  pa3-ment  of  a  life  annu-  standin--  ex- 
itv  and  so  much  of  his  debts,  le2;acies,   funeral  expenses,  passions  ap-" 

,      ,  „  .         ,  .  .f,  ,  .  ,  ])aveiitly  coa- 

and  the  costs  of  proving  his  will,  as  his  personal  estate  len-iug  a 
should  not  extend  to,  upon  the  trusts  following  :  upon  trust  po'^^er  only, 
to  paj-  the  rents  to  his  wife  during  widowhood,  and  after  her  decease 
or  marriage  again,  upon  tri^fet  to  apply  the  rents  for  the  maintenance  of 
his  daughter  J.  until  she  should  attain  twenty-five,  and  after  her  at- 
taining that  age,  upon  trust,  charged  as  aforesaid,  for  her  and  her 
heirs  and  assigns ;  but  in  case  she  should  die  without  leaving  issue  law- 
full3'  begotten,  then  the  testator  gave  the  said  real  estate  to  D.  and  E., 
their  heirs  and  assigns  forever.  And  the  testator  ordained  that  the 
trustees,  for  the  performance  of  his  will,  in  order  to  raise  money  for 
the  payment  of  his  debts  funeral  expenses  and  legacies,  should,  with 
all  convenient  speed  after  his  decease,  in  case  the  residue  of  his  personal 
estate  should  be  insufficient  for  that  purpose,  bargain  and  sell  and  alien 
in  fee-simple  any  part  of  his  freehold  lands  before  mentioned  ;  for  the  doing 
whereof  he  gave  to  his  trustees  and  the  survivors,  &c.,  and  the  heirs, 
&c.,  full  power  and  authority  to  grant,  alien,  bargain  and  sell,  convey 
and  assure  the  same  premises  or  any  part  thereof  to  any  person  or 
persons  and  their  heirs  forever  in  fee-simple,  bj'^  all  such  lawful  waj's 
and  means  in  the  law  as  to  them  should  seem  fit.  And  the  testator 
authorized  the  trustees  and  the  survivors,  &c.,  and  the  heirs,  &c.,  to 
give  receipts  for  tlie  purchase-money ;  and  did  commit  the  management 
of  the  estates  and  fortunes  of  his  daughter  to  his  trustees  and 
executors  until  *  she  should  attain  twenty-five.  The  testator's  *299 
widow  died  in  his  lifetime.  The  personal  estate  proved  insufficient 
to  pay  the  debts,  and  it  was  held  that  in  this  event  the  trustees  took  an 

(I)  3  B.  &  Aid.  537. 

(m)  Sugd.  Pow.  [8th  ed.  111.     See  also  per  Jervis.  C. .!.,  Poad  v.  Watson,  6  Ell.  &  Bl.  619.] 
(k)  7  Ad.  &  Ell.  636,  3  Nev.  &  P.  ]97.     But  see  Doe  v.  Shotter,  8  Ad.  &  EU.  905. 
(o)  These  words  make  the  trustees  joint-tenants  for  life,  with  a  contingent  remainder  in 
fee  to  the  survivor.     See  ante,  p.  251,  n.  (6). 
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absolute  fee  in  the  real  estate,  and  not  (as  had  been  contended)  a  mere 
estate  of  freehold  until  the  testator's  daughter  attained  twentj'-five,  with 
a  power  to  sell  for  the  payment  of  debts  and  legacies ■(;»)  :  [and  further, 
that  as  the  will  did  not  conllne  the  power  to  sell  to  so  much  as  should 
be  sufficient  to  paj-  the  debts,  and  as  there  was  no  devise  over  of  such 
parts  as  should  remain  unsold,  the  trustees  retained  the  fee-simple  in 
the  unsold  part. 

Although  the  court  appeared  to  rely  on  the  fact  that  the  contingency 
mentioned  in  the  trust  had  actually  happened,  the  principle  of  their  de- 
cision was  that  the  fee  originally  devised  to  the  trustees  was  to  be  cut 
down  only  if  a  less  estate  would  (without  reference  to  subsequent 
events)  have  certainly  enabled  them  to  fulfil  all  the  trusts  (9) .  This 
principle  has  been  frequently  enunciated  in  later  cases  (r),  and  would 
seem  to  make  it  immaterial  whether  the  contingency  mentioned  in  the 
trust,  does  or  does  not  happen.  And  with  regard  to  the  trust  not  being 
confined  to  selling  so  much  as  should  be  sufticient  to  answer  the  charge, 
the  mere  possibility  of  the  whole  being  required  for  the  debts  was  suffi- 
cient in  Lord  Ilardwicke's  opinion  "to  consider  them  as  trustees 
throughout"  (s).] 

An  authority  to  grant  leases  of  an  Indefinite  duration  has  been  in 
Authority  to  some  cases  considered  to  supply  an  argument  for  holding 
whe'iiHcm-  trustees  to  take  the  inheritance,  scarcely  less  cogent  than  a 
fei-3  the  fee.    direction  to  sell. 

Thus  in  Doe  d.  Tomkj'us  v.  Willan  (<),  where  a  testator  devised  to 
trustees,  their  heirs  executors  administrators  and  assigns,  all  his  real 
and  personal  estates,  in  trust  to  let  the  freehold  estates  for  any 
*300  term  they  should  think  proper,  at  the  best  improved  j'earl}'  *  rent, 
and  to  paj-  one  third  of  the  rents  of  the  freehold  estates  to  the 
_  „  testator's  wife  for  life,  and  to  pay  the  rents  of  the  other  two 
kyna  v.  Wil-  thirds,  and,  after  the  death  of  the  wife,  the  remaining  third 
'*"■  to  his  daugliter  E.  Longman  for  her  separate  use,  and  after 

her  death  the  testator  devised  his  freehold  and  two  thirds  of  his  personal 
estate  to  liis  daughter's  children,  to  be  equally  divided  amongst  them, 
and  to  be  paid  them  at  their  respective  ages  of  twentj'-one  years  ;  and 
if  his  daughter  died  without  leaving  issue,  then  the  testator  devised  his 
freehold  estates  to  his  wife  for  life,  and  after  her  death  to  his  heir  at 

{ p)  S^h  to  be  made  during  continuance  of  trusts,  —  Sometimes  a~ trust  or  a  power  of  sale  is 
to  be  exorcised  during  t!ie  continuance  of  the  trusts,  and  tt^e  question  arises  as  to  what  is  to 
be  deemed  a  "continuance"  thereof?  It  is  clear  that  the  mere  fact  of  the  estate  being  out- 
standinj^  in  the  trustees  by  reason  of  flieir  neglect  to  convey  at  tlie  proper  period  does  not 
prolong  their  power.     Wood  v.  White,  2  Kec.  664;  but  as  to  this  case,  see  4  M.  &  Cr.  460. 

[((/)  7  Ad.  &  Ell.  666,  007,  citing  Doe  v.  Edlin. 

()■)  See  Poad  ».  Watson,  6  Ell.  &  Bl.  006;  Maden  i).  Taylor,  45  L.  J.  Ch.  560  (trust  to 
convey  in  one  evf-nt).  This  principle  appears  to  have  been  overlooked  in  Ward  v.  Burbury,  18 
Beav.  190;  but  that  case  has  been  said  to  stand  alone,  per  Jesscl,  M.  R.,  L.  R.  17  Eq.  257. 

(s)  Gibson  v.  Rogers,  Amb.  'J5.  A  gift  over  of  what  might  remain  unsold,  though  relied 
on  in  some  'ntlier  cases  (see  Glover  v.  Moncliton,  3  Bing.  13,  presently  noticed),  would  seem 
equally  ineffectual  as  against  this  possibility.] 

(0'2B.  &Ald.  84. 
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law  as  if  he  had  died  intestate,  it  was  contended  that  the  trustees  took 
an  estate  determinable  at  the  decease  of  the  daughter,  when  the  pur- 
poses of  the  trusts  were  satisfied  ;  and  that  the  authority  to  make  leases 
for  anj'  term  conferred  a  power  and  was  not  a  measure  of  their  estate. 
It  was  held,  however,  that  the  trustees  took  the  fee.  Baj'lej',  J.,  ob- 
served :  "  There  are  no  words  here  which  distinctly  create  a  power  in 
the  trustees  ;  and  it  seems  to  me,  that  when  an  estate  is  devised  upon 
a  trust,  and  the  trustees  are  to  demise  for  any  term  they  think  proper 
(although  at  the  best  improved  rent),  the  true  construction  is,  that  they 
are  to  create  a  term  out  of  their  interest ;  and  if  so,  the}'  must  have  a 
reversion  after  that  term  entirely-  ceases."  He  next  adverted  to  the 
trusts  respecting  the  application  of  the  rents  during  the  lives  of  the  tes- 
tator's wife  and  daughter,  and  said:  "  Tlien  comes  a  limitation  to  her 
(the  daughter's)  chiklren,  and  it  is  said  that  that  hmitation  gives  to 
them  the  legal  estate,  and  that  in  that  part  of  the  will  there  is  a  change 
of  language  which  shows  that  at  that  period  of  time  all  the  former  pur- 
poses of  the  trust  were  to  cease.  The  language  there  used  is  not  so 
clear  as  to  satisfj'  mj'  mind  that  that  was  necessarily  the  intention  of 
the  testator.  That  the  interest,  if  defeasible,  would  continue  until  the 
death  of  E.  Longman  and  would  not  end  when  her  first  husband  died, 
seems  to  me  to  receive  some  confirmation  from  this,  that  if  E.  Longman 
had  no  child  by  her  first  husband,  the  limitation  to  her  children,  as  far 
as  it  regarded  children  by  a  future  marriage,  would  have  been  a  contin- 
gent remainder,  and  if  the  trustees  did  not  take  an  interest  co-exten- 
sive with  her  life,  but  one  which  might  determine  on  the  death  of  her 
first  husband,  that  contingent  remainder  might  have  been  defeated  by 
the  acts  of  E.  Longman  in  her  lifetime  (x).  The  estate,  therefore,  to 
the  trustees  seems  necessary  for  the  purpose  of  protecting  the 
interests  of  the  children  ;  and,  *  inasmuch  as  the  words  '  to  them  *301 
and  their  heirs'  are  calculated  to  give  them  the  fee,  I  am  not 
prepared  to  say  that  they  took  less  than  the  whole  legal  estate." 

So,  in  Doe  d.  Keen  v.  Walbank  {y),  where  a  testator  devised  lands 
to  trustees  and  their  heirs,  upon  trust  to  permit  his  daughter  t  ^  ^  •. 
to  enjoy  the  same  and  take  the  rents  during  her  life,  exclu-  power  of 
sively  of  her  husband  ;   and  after  her  decease  upon  trust  to  '^"^'"S- 
the  use  of  such  child  or  children  and  for  such  estate  as  she,  notwith- 
standing her  coverture,  should  by  anj'  deed  or  will  appoint ;    and  for 
want  of  such  appointment,  then  to  the  use  of  the  heirs  of  her  body  :  and 
for  default  of  such  issue,  to  his  own  right  heirs  forever.     Then,  after 
several  other  devises  to  the  trustees  in  the  like  terms,  the  testator  con- 
cluded thus  :    "  And  I  hereby  will,  &c.  that  the  said  trustees  and  each 
of  them  sliall  may  and  do  ip  every  respect  give  receipts  pay  money  and 
demise  the  aforesaid  premises  or  any  part  thereof  as  shall  be  consistent 
with  their  duty  arid  trust  or  otherwise."     It  was  held  that  the  trustees 

(x)  As  to  this  mde  post,  p.  316. 

{y)  2  B.  &  Ad.  554.     [See  also  Riley  v.  Garnett,  3  De  6.  &  S.  629.] 
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took  the  fee-simple  in  the  lands  devised  to  them.  Lord  Tenterden, 
C.  J.,  observed,  in  answer  to  the  argument  that  the  words  might  be 
held  to  confer  a  power  of  leasing,  that  the  language  of  the  clause  was 
unlike  that  of  anj'  clause  by  which  a  leasing  power  had  been  given,  and 
that  it  specified  no  limit  or  qualification  as  to  duration,  rent,  or  other 
matter,  but  seemed  intended  to  authorize  anj'  lease  that  would  not  be 
considered  in  a  court  of  equity  as  a  violation  of  the  duty  of  a  trustee. 

And  where  the  authority  to  'lease  is  accompanied  by  a  direction  to 
Power  to  discharge  taxes  or  other  outgoings  out  of  the  rents  and 
direction'to  proflts,  the  ground  for  giving  to  the  trustees  the  legal  estate 
pay  taxes.      is  still  mofe  conclusive. 

Thus,  in  White  v.  Parker  (z),  where  a  testator  devised  property  to 
two  trustees,  in  trust,  as  to  three  fourth  parts,  to  pay  or  permit  and  suf- 
fer his  wife  and  two  daughters  respectively  to  receive  each  one  fourth  of 
the  clear  yearlj'  rents  and  profits  to  their  respective  sole  and  separate 
uses  during  their  respective  lives ;  and  as  to  tlie  other  fourth,  in  trust 
to  pay  to  or  permit  and  suffer  his  son  to  receive  the  clear  j-earlj'  rents  and 
profits  for  life,  with  a  contingent  remainder ;  and  the  trustees  were  em- 
powered to  demise  the  premises  [for  a.ny  term  not  exceeding  seven  years] 
reserving  the  best  rent,  and  were  directed  out  of  the  rents  and  profits  to 
pay  and  discharge  all  outgoings  for  taxes  or  otherwise  in  respect 
*302  of  *the  premises,  and  to  keep  the  premises  in  repair.  It  was 
held  that  the  legal  estate  in  the  whole  vested  in  the  trustees, 
[but  whether  beyond  the  lives  mentioned  it  was  unnecessary  to 
decide.] 

But  in  Ackland  v.  Lutley(fl!),  where  a  testator  devised  lands  to  A. 
and  B.  upon  trust  that  they  and  their  heirs  should  set  and  let  the  prem- 
ises, and  out  of  the  rents  and  profits  in  the  first  place  pay  a  debt  owing 
by  the  testator  to  M.  ;  and  in  the  next  place  pay  certain  legacies,  which 
were  to  be  paid  as  soon  as  tlie  clear  rents  and  profits  would  admit  there- 
of;  and  from  and  after  the  debt  and  legacies  were  paid  and  discharged, 
the  testator  gave  the  same  to  C,  his  heirs  and  assigns  forever.  It  was 
contended  that,  according  to  the  recent  authorities,  tlie  indefinite  power 
of  leasing  constituted  a  ground  for  the  trustees  taking  the  fee  ;  but  the 
Court  of  Q.  B.  decided  that  the  estate  of  the  trustees  terminated  on  the 
discharge  of  the  debt  and  legacies,  [and  the  Court  of  C.  P.  afterwards 
came  to  the  same  decision  on  the  same  will  (b).  The  latter  court  dis- 
tinguished the  preceding  cases  on  the  ground  that  no  one  could  suppose 
at  the  death  of  the  testator  that  the  trustees  could  require  more  than  a 
chattel  interest,  and  that  of  a  very  limited  extent,  to  rnake  the  specific 
ascertained  payments  which  they  were  directed  to  make  out  of  the  rents 
of  the  estate  (c).] 

(«)  1  Scott,  542,  1  Bing.  N.  C.  573.  (n)  9  Ad.  &  Ell.  879, 1  Per.  &  D.  636. 

[(&}  Ackland  v.  Prinu,  2  M.  &  Gr.  937,  3  Scott,  N.  R.  297. 

(c)  See  also  Doe  d.  White  v.  Simpson,  5  East,  162;  Heardson  «.  Williamson,  1  Kee.  33, 
both  stated  post. 
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In  Doe  V.  Willan  (as  here)  the  disposition  in  favor  of  the  beneficial 
devisees  was  in  the  language  not  of  a  trust  but  of  an  inde-  Remarks  on 
pendent  devise  :  but,  [besides  the  distinction  drawn  in  C.  P.  Ackiand  ». 
(the  soundness  of  which  has  been  questioned (rf)),]  there    "'''^' 
were  in  Doe  v.  Willan  other  purposes,  besides  the  power  of  leasing,  re- 
quiring the  trustees  to  take  some  estate  (and  it  would  seem  an  estate 
pur  autre  vie,  the  trust  being  for  the  separate  use  of  a  woman)  which 
did  not  exist  in  the  case  just  stated.     The  same  remark  applies  to  Doe  ■ 
V.  Walbank.     In  this  state  of  the  authorities  it  seems  too  much  to  affirm 
that  the  giving  to  trustees  an  indefinite  power  to  grant  leases  consti- 
tutes of  itself  an  adequate  ground  for  holding, them  to  take  the  fee. 

[Still,  the  general  rule  now  constantly  acted  upon  is  that  where  an 
estate  is  given  to  trustees  all  the  trusts  must  prima  facie  be  performed 
by  them  by  virtue  or  out  of  the  estate  vested  in  them  ;  and  it  seems  to 
follow  that  if  the  devise  is  in  fee,  and  there  is  a  trust  to  grant 
leases  of  indefinite  duration  the  trustees  *will  primd  facie  have  *303 
the  legal  estate  in  fee,  being  the  only  estate  which  will  enable 
them  to  'perform  the  trust  out  of  the  estate  vested  in  them  (e).  The 
case  is  no  doubt  stronger  where  there  are  other  trusts  which  clearlj' 
require  the  trustees  to  take  some  estate;  for  "it  would  be  a  strange 
and  artificial  construction  to  hold  first  that  the  natural  meaning  of  the 
words  should  be  cut  down  because  they  would  give  an  estate  more  ex- 
tensive than  the  trust  required,  and  then  when  the  trust  does  yequire 
the  whole  fee-simple  that  it  must  be  supplied  by  way  of  power  defeating 
the  estate  of  the  subsequent  devisees,  and  not  out  of  the  interest  of  the 
trustees  "  (/). 

To  rebut  this  primd  facie  construction  it  must  be  shown  on  the  face 

of  the  will  what  less  estate  of  definite  duration  will  enable  T^  «  •* 

Uennite  pow- 

the  trustees  to  serve  the  trusts  out  of  their  interest  and  not  ev  to  lease 
by  way  of  power ;    and  this  not  according  to  subsequent  cf^abif  oniv 
events,  but  according  to  events  possible  at  the  testator's  during  other 
death  (g).     Thus  in  Doe  d.  Kimber  v.  Cafe  (//)  where  a  tes-  '''^^^'' 
tator  devised  a  house  to  trustees  their  heirs  and  assigns,  in  Doe  v.  Cafe, 
trust  to  paj-  the  rents  to  his  daughter  E.  for  life  for  her  separate  use, 
and  after  her  death  to  apply  them  for  the  maintenance  of  her  children 
during  their  minoritj',  and  upon  the  3-oungest  living  attaining  twentj'- 
one  the  testator  devised  the  propert}'  to  the  children  then  living.     An- 
other estate  was  devised  to  the  same  trustees,  in  trust  for  the  testator's 
grandson  W.  until  he  attained  twentj'-one,  and  then  to  W.  in  fee. 
And  power  was  given  to  the  trustees  to  lease  both  estates  for  twenty- 
one  j-ears.     Pollock,  C.  B.,  delivered  the  judgment  of  the  court,  and 
observed  that  a  power  to  lease  afforded  an  argument  of  weight  in  favor 

(if)  By  Jessel,  M.  R.,  L.  R.  17  Eq.  257. 

(e)  See  per  Jessel,  M.  R.,  Collier  v.  Walters,  L.  R.  17  Eq.  265. 

(/■)  Per  Parlie,  B.,  Watson  v.  Pearson,  2  Ex.  581. 

(ff)  lb.;  per  Holroyd,  J.,  i  B.  &  Aid  9.3.  (A)  7  Ex.  675. 

287 


*304  ESTATE  OP  TRUSTEES, 

of  the  legal  estate  (in  fee)  being  intended  to  be  given  to  the  trustees, 
especially  if  it  was  an  indefinite  power  as  in  Doe  v.  Walbank,  but  that 
it  was  not  conclusive  :  and  they  held  that  the  purposes  of  the  trust  did 
not  require  the  estate  of  the  trustees  to  continue  after  the  j-oungest 
child  had  attained  twenty-one,  and  that  the  power  to  lease  was  a  power 
onlj'  to  be  exercised  during  the  continuance  of  this  estate  so  limited. 
"  The  authority'  to  lease  (said  the  C.  B.)  extends  to  all  the  houses 
devised  to  them,  and  in  one  of  the  devises  an  estate  in  fee  is  devised  to 
the  grandson  on  attaining  twenty-one  ;  and  it  cannot  be  supposed  it  was 
meant  they  should  lease  for  twent3--one  ^-ears  in  the  event  of  that  estate 

coming  into  possession." 
*304:         *  The  argument  in  favor  of  giving  the  fee  to  the  trustees 

afforded  bj'  the  power  to  lease  for  a  limited  term  was  thus  treated 
as  not  differing  in  kind  from  that  afforded  by  an  indefinite  power  ;  and 
it  is  not  immediately'  obvious  what  estate  of  defined  duration  less  than  a 
fee  the  court  would  hold  sufficient  in  order  that  a  lease  even  for  a  lim- 
ited term  might  take  effect  out  of  the  interest  of  the  trustees,  and  not  by 
way  of  power. 

A  power  for  trustees  to  accept  surrenders  of  leases,  though  capable 
As  to  a  power  of  a  different  interpretation  if  the  context  requires  it,  means 
renders'of "'  pi'i'^^  facie  the  acceptance  of  the  particular  estate  by  a  per- 
leases.  son  having  an  estate  in  reversion  (i) .     And  a  trust  to  apply 

rents  and  the  value  of  mature  timber  in  payment  of  debts  implies  such 
an  estate  in  the  trustees  as  will  authorize  them  to  cut  the  timber,  that 
is  the  fee  (k).} 

The  case  of  Trent  v.  Hanning  (I)  is  remarkable  for  the  difference  of 
Effect  of  opinion  which  prevailed  in  regard  to  the  effect  of  some  very 
appointing  ambiguous  words.  The  will  was  in  the  following  terms : 
'•trustees  of  "I  tlo  herebj'  give  unto  my  wife  200?.  per  annum  daring  her 
mlientanee."  natural  life  in  addition  to  her  jointure,"  (which  was  an  an- 
nuitj'  secured  to  her  before  marriage  out  of  his  real  estate,)  "  m}- just 
debts  being  previously  paid,  and  I  do  give  unto  my  younger  children 
6,000/.  each,  to  be  paid  when  thej'  severally  come  to  the  age  of  twenty- 
one  ;  and  1  do  appoint  B.,  C,  and  D.  as  trustees  of  inheritance  for  the 
execution  thereof."  The  Court  of  C.  P.,  on  a  case  from  chancery,  held 
that  the  trustees  took  no  estate,  and  had  no  power  to  create  any  ;  but 
Lord  Eldon  being  dissatisfied  with  this  opinion,  and  considering  that 
upon  this  point  turned  the  question,  whether  the  annuity  debts  and  por- 
tions were  a  charge  upon  the  real  estate,  sent  a  case  to  the  K.  B.,  three 
judges  of  which  (EUenborough,  Grose,  and  LeBlanc,  dissentiente  Law- 
rence) certified  that  the  trustees  took  an  estate  in  fee ;  they  being  of 
opinion  that  the  words  ["trustees  of  inheritance"  were  equivalent  to 


(0  BlaRrave  v.  Blajfrave,  4  Ex.  550. 

(k)  Collier  v.  Walters,  L.  E.  17  Eq.  265.] 

(l)  1  B.  &  P.  N.  E.  116,  10  Ves.  495,  7  East,  97. 

288 


ITS    QTJAKTITT,  HOW   DETERMINED.  *305 

the  words]  "trustees  of  mj;  inheritance,"  [or]  "trustees  to  inherit  my 
estates  for  the  execution  of  this  my  will.  [Lord  Eldon  decided  in 
conformity  with  this  certificate,  and  his  decision  was  flnall}-  affirmed  in 
D.  P.  (m). 

Ag£vin,  in  Plenty  v.  "West  (n),  the  words  "  I  appoint  W.  *  ex-     *305 
ecutor  of  this  my  will  so  far  as  is  necessary  to  the  performance  of 
the  trusts  relating  to  mj'  real  estate  "  occurring  in  a  testa-  Appointment 
mentary  paper  purporting  to  dispose  only  of  real  estate,  and  peX'-m"^ '" 
containing  no  dii-ect  devise  (o),  but  onlj'  a  direction  as  to  the  trusts  of  will ; 
division  of  such  real  estate,  were  held  to  give  W.  an  estate  in  fee-sim- 
ple.    And  an  appointment  of  A.  and  B.  "to  be  trustees  as  _"tobe 
also  their  heirs  and  assigns  to  both  will  and  codicil,"  (both  trustees  as 
of  which  instruments  dealt  with  real  and  personal  estate,)  heirs  and 
was  held  bj-  Sir  K.  Kindersley,  V.-C,  to  give  the  legal  fee  assigns." 
to  the  trustees  (p). 

But  where  there  was  a  direct  devise  to  two  in  trust,  a  subsequent  ap- 
pointment of  these  two  and  a  third  "  to  be  trustees  and  executors  "  was 
held  not  to  make  the  third  a  joint  devisee  (q). 

A  direction  that  annual  or  gross  sums  shall  be  paid  out  of  an  estate 
bv  persons  who  are  appointed  executors  of  the  estate  (?•),  or  Direction  to 
of  the  will  (s),  or  trustees  "  to  see  justice  done"  (<),  or  the  trustees  to 
direction  alone  without  such  appointment  («),  is,  it  seems,  sums  out'of 
an  implied  devise  of  the  fee  to  tbose  persons ;  and  a  direc-  estate. 
tion  to  executors  to  manage  leaseholds  and  pay  the  clear  rents  to  A.  for 
life  is  a  devise  of  the  legal  estate  to  the  executors  during  the  life  of 
A.  (.r).     So  an  appointment  by  codicil  of  a  trustee  in  the  place  of  a 
trustee  named  in  the  will,  operates  as  an  implied  gift  to  the  former  of 
the  trust  estate  (y).] 


The  reader  will  have  perceived  (though  the  position  has  not  hitherto 
been  distinctlj'  advanced),  that  the   same   principle  which  Piinciple 
determines  whether  the  trustees  take  any  estate,  rearulates  ?^'"<''>  ''^S^- 

iates  tlie 

also  the  nature  and  duration  of  that  estate ;  the  established  qunntity  of 
doctrine  being  (subject  to  certain  positive  rules  of  construe-  ^^t'''^- 
tion,  propounded  bj'  the  legislature,  and  which  will  be  presently  con- 
sidered) that  trustees  take  exactly  that  quantitj^  of  interest  which  the 

[(m)  1  Dow,  102.  (m)  6  C.  B.  201. 

(())  There  was  in  fact  a  devise  vesting  the  fee  in  trustees,  but  this  was  omitted  in  the  case 
sent  from  chancerv  for  the  opinion  of  the  Court  of  C.  P.    See  16  Beav.  175. 

(jo)  Bennett  v.  Bennett,  2  Dr.  &  Sm.  272. 

(q)  Sidebothani  v.  Watson,  11  Hare,  170. 

(»■)  Doe  d.  Gillard  v.  Gillard,  5  B.  &  Aid.  785. 

(s)  Gates  v.  Cooke,  3  Burr.  ]68i,  1  W.  Bl.  543. 

(0  Anthony  v.  Rees,  2  Cr.  &  J.  75. 

(u)  Doe  d.'Beezley  v.  Woodhouse,  4  T.  R.  89.     See  also  Ex  Parte  Wjmch,  5  D.  M.  &  G. 
220;  Re  Bovce,  3-3  L.  J.  Ch.  390;  and  cf.  London  and  South  Western  Kail.  Co.  v.  Bridger, 
10  Jur.  (N.'S.  650). 
.  (x)  Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81. 

(y)  Re  Hough's  Will,  4  De  G.  &  S.  371 ;  Ke  Tuiner,  2  D.  F.  &  J.  527.] 
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purposes  of  the  trust  require ;  and  the  question  is  not  whether 
*306  the  testator  has  used  words  of  limitation,  or  *  expressions  ade- 
quate to  carry  an  estate  of  inheritance  :  but  whether  the  exigen- 
cies of  the  trust  [as  thefy  appear  on  the  face  of  the  will,  without  reference 
to  events  subsequent  to  the  testator's  death,]  demand  the  fee-simple, 
or  can  be  satisfied  by  any  and  what  less  estate  (z) .  [Those  cases  how- 
ever in  which  it  is  laid  down  that  the  courts  look  solely  to  the  trusts  to 
be  performed,  even  where  there  are  words  of  inheritance,  must  be  read 
with  this  qualification,  that  those  words  are  to  have  their  natural  effect 
to  give  a  fee-simple  unless  the  context  shows  that  it  is  eu,t  down  to  an 
estate  terminating  at  some  time  ascertained  at  the  time  of  the  testator's 
death.  If  no  precise  period  for  the  termination  can  be  shown,  it  re- 
mains an  estate  in  fee  (a).] 

Thus,  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon  trust  to 
Estate  of  pay  and  apply  the  rents  for  the  benefit  of  a  person  for  life, 
mensurate""  ^^^  ^^''^^  ^^^  decease  to  hold  the  lands  in  trust  for  other  per- 
with  duties,  sons  ;  the  direction  to  appl}-  the  rents  being  limited  to  the 
cestui  que  trust  for  life,  the  estate  of  the  trustee  will" terminate  at  his 
decease  (b)}  And  it  seems  that  a  limitation  to  trustees  and  their  heirs 
may  be  restrained  by  implication  to  an  estate  pur  autre  vie  even  in  a 
deed  (c),  [if  necessarj^  to  prevent  inconsistencj'  or  contradiction  {d). 

Again,  in  Adams  v.  Adams  (c),  there  was  a  devise  to  trustees  and 
To  pay  life  their  heirs  upon  trust  to  permit  and  suffer  J.  to  take  the 
annuity  out  rents  during  his  life,  "  subject  with  this  proviso  to  paj-  my 
°  '°"  '■  -wife  or  her  assigns  an  annuity  of  four  guineas  during  her 

life  ;  if  J.  die  before  mj-  wife,  to  permit  m3'  wife"  to  enjoy  the  lands  during 
her  life,"  and  after  the  decease  of  J.  and  the  testator's  wife,  the  lands 
were  devised  to  the  heirs  male  of  the  body  of  J.     The  wife  died  in  the 

(z)  8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  Toml.  113,  1  Eq.  Ca.  Ab.  383,  pi.  4;  3  Taunt.  326, 
and  Fea.  C.  R.  54,  Butl.  n.;  Lucas'  Rep.  523,  10  Mod.  518;  2  Str.  798;  Willes,  650:  Cas.  t 
Talb.  145:  T  Ves.  485;  3  Burr.  1684;  2  T.  R.  444;  7  I'.  R.  433,  652 ;  3  East,  533;  9  East,  1; 
1  V.  &  B.  485;  2  Sw.  375;  3  Bine.  1-3,  10  J.  B.  Moo.  453;  5  J.  B.  Moo.  143,  1  B.  &  Cr.  721, 
3  D.  &  Ry.  58 :  7  B.  &  Cr.  206;  [4  Ad.  &  Ell.  589  :  4  B.  &  Aid.  93. 

(a)  Per  Parke,  B.,  Blagrave  ?;.  Blagrave,  4  Ex.  550;  per  Coleridge,  J.,  Poad  v.  Watson, 
6  E.  &  B.  617;  and  per  Jessel,  M.  R.,  Collier  i>.  Walters,  L.  R.  17  Eq.  261.1 

(6)  Doe  d.  Hallen  v.  Ironmonger,  3  Ea.=t,  533 ;  Robinson  i;.  Gre\',  9  East,  1 ;  [Cooke  v. 
Blake.  1  Ex.  220;  Playford  v.  Hoare,  3  Y.  &  J.  175.]  Fanner  v.  Francis.  2  Bing.  151,  9  J.  B. 
Moo.  310,  seems  contra,  but  the  attention  of  the  court  was  directed  exclusively  to  another 
point. 

(c)  Venables  v.  Morris,  1  T.  R.  342,  438;  Blaker  ».  Anscombe,  1  B.  &  P.  N.  R.  25;  Curtis 
V.  Price,  12  Ves.  89. 

[(rf)  Lewis  V.  Rees,  3  K.  &  J.  132 ;  Cooper  «.  Kynock,  L.  R.  7  Ch.  398. 

(e)  6  Q.  B.  860,  9  Jur.  300. 

1  A  gift  to  A.  in  trust  for  B.  during  her  191 ;  Provost  v.  Provost,  70  N.  Y.  141 ;  Ste- 

life,  and  at  her  death  the  property  to  be  de-  venson  v.  Lesley,  ib.  512 ;  Farrow »;.  Fari-ow, 

vided    equally  among    her    living    children  12  S.  Car.  168.     If  other  duties  of  an  active 

terminates  the  trust  estate  at  the  death  of  B.  nature  remain  to  be  performed,  either  under 

in  the  absence  of  any  further  duties  to  be  the  expi-ess  tei-ms  of  tlie  will  or  as  a  neces- 

performed,  and  the  entire  estate,  legal  and  sary  implication  from  the  testator's  language, 

equitable,    becomes   vested    in  the  children,  the  trust  will  continue  till  they  are  completed. 

Belote  V.  White,  2  Head,  703.  '  See  Simonds  See  Slevin  v.  Brown,  32  Mo.  176 ;  Scott  v. 

V.  Simonds,  112  Mass.  157 ;  S.  C.  121  Mass.  Rand,  115  Mass.  104. 
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lifetime  of  J.  It  was  held,  assuming  that  the  annuity  to  the  wife 
was  not  a  legal  rent-charge  (/)  and  that  the  *  trustees  took  some  *307 
estate  in  order  to  enable  them  to  paj-  the  annuitj',  that  such 
estate  lasted  only  during  the  life  of  the  annuitant ;  J.  therefore  had, 
at  all  events,  a  previous  estate  of  freehold  which,  joined  to  the  sub- 
sequent limitation  to  the  heirs  male  of  his  bodj',  gave  him  an  estate 
tail. 

But  if  the  annuity  is  charged  on  the  corpus  of  the  estate  the  trustees 
take  the  fee,  'because  the  trust  may  continue  after  the  death  of  the 
annuitant,  or  arrears  may  be  raised  by  sale  or  mortgage  {g) . 

And,  as  the  estate  of  the  trustees  ceased  when  there  was  no  longer 
any  necessity  for  them  to  retain  it,  so  it  did  not  commence 
before  there  was  a  necessity  that  they  should  have  it ;  as,  mencement 
under  a  devise  to  trustees  upon  trust  to  permit  the  testator's  °'  estate  of 

^  ^  '11       trustees. 

wife  to  receive  the  rents  and  profits  till  her  son  attamed  the 
age  of  twenty-one,  and  then  upon  trust  to  convey  to  the  son  in  fee, 
it  was  held  that  although  the  trustees   must  take  the  legal  estate  in 
order  to  convey  it  to  the  son  when  of  age,  the  wife  took  a  chattel  inter- 
est during  tlie  son's  minority  (^).] 

And  though  (as  we  have  seen)  where  the  devise  is  to  the  use  of  the 
trustees,  they   take  the  legal  estate"  independent]}^  of  the  indefinite  de- 
evidence  of  intention  supplied  by  the  nature  of  the  ti'ust ;  vises  to  the 
and  though  by  a  necessary  consequence  of  this  principle  the  tees  suscepti- 
extentof  their  estate  must,  if  the  will  is  clear  and  express  p'Le^Tf 
on  the  point,  in  like  manner  be  regulated  by  the  terms  of  restriction. 
the  will ;  yet,  if  the  testator  has  affixed  no  express  limit  to  its  duration, 
such  estate  will,  as  in  other  cases,  be  measured  by  the  exigencies  of  the 
trust  or  duty  (if  any)  which  is  imposed  on  the  devisees  (i) . 

And  here  it  is  proper  to  observe,  that  where  a  will  takes  effect  as  an 
appointment  under  a  power  to  appoint  the  use,  any  devise  Rule  as  to  ap- 
which  it  contains  will  vest  the  legal  estate  in  the  devisee,  po'nt'"<=nts 

="  '   under -pow- 

irrespectively  of  anj^   purpose   or    duty    requiring  that  he  ers. 
should  have  the  estate,  as  such  devise  amounts  to  a  mere  declaration  of 
the  use  of  the  instrument  creating  the  power,  in  other  words,  a 
mere  nomination  of  the  cestui  que  use;  consequently  any  *  limi-     *308 
tation  engrafted  on  the  devise  operates  onlj-  on  the  equitable 

(f)  What  words  create  a  leyal  rent-charge.  —  Where  lands  are  devised  to  trustees  "  subject 
to"  or  "charged  with"  the  payment  of  a  yearly  sum  of  money,  a  legal  rent-charge  is,  it 
seems,  created.  Buttery  d.  Robinson,  3  Bing.  392;  Ramsa}- u.  Tflorngate,  16  Sim.  575.  But  ' 
where  real  and  personal  property  together  are  so  given,  it  is  a  personal  annuity.  Taylor  o.  Mar- 
tindale,  12  Sim.  158;  Parsons  ».  Parsons,  L.  R.  8  Eq.  260;  unlike  rent  reserved  on  a  demise 
of  realtv  and  chattels,  which  issues  out  of  the  land  alone.  Farewell  v.  Dickinson,  6  B.  &  Cr. 
251,  9  6.  &  Ry.  245. 

{y)  Fenwic'k  v.  Potts,  8  D.  M.  &  G.  506.  As  to  when  a  direction  to  raise  money  out  of 
"rents  and  profits  "  charges  the  corpus,  see  Ch.  XLV.  s.  2. 

(A)  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  Ell.  188.] 

(i)  See  Curtis  «.  Price,  12  Ves.  89,  where  the  limitations  were  in  a  deed,  which  makes  the 
case  stronger.     [And  see  per  K.  Bruce,  V.-C,  Riley  v.  Garnett,  3  De  G.  &  S.  632.] 
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interest,  though  it  be  in  terms  to  the  use  of  the  person  or  persons 
intended  to  take  the  estate  beneficially. 

And  the  result  is  the  same  in  the  ease  of  devises  of  copyhold  land  (h) , 
J       ,  as  wUls  of  such  property  take  effect  merely  as  instruments 

vises  of  director}'  of  the  uses  of  the  previous  surrender  to  the  use 
copyholds.  pf  tjjg  ^jii^  ^i^igjj  ^g^g  formerly  essential  to  the  validity  of 
the  devise,  and  the  operation  of  which  is  now,  by  the  statutes  dispens- 
ing with  the  necessity  of  such  surrender  (/) ,  transferred  to  the  will  itself. 
It  is  clear,  therefore,  that  a  devise  of  copyhold  lands  simply  to  A.  and 
his  heirs,  in  trust  forB.  and  his  heirs,  would  vest  the  legal  inheritance 
in  A.  for  the  benefit  of  B.,  in  fee  (m).  Still,  however,  it  should  seem, 
according  to  the  principle  just  stated  in  regard  to  devises  of  freehold 
lands  to  the  use  of  trustees,  that  the  extent  and  duration  of  an  estate 
conferred  by  an  indefinite  devise  of  copj'holds  would,  like  that  of  a 
devisee  cestui  que  use  of  freeholds  (whose  estate  is  undefined),  depend 
upon,  and  be  regulated  by,  the  liature  of  the  trust  reposed  in  the  devisee. 

But  in  Houston  v.  Hughes,  it  was  argued  at  the  bar,  and  assumed 

Indefinite  de-  by  the  court,  that  as  the  copyholds  included  in  the  devise 

vise  of  copy-  ^gre  not  within  the  Statute  of  Uses,  the  trustees'  necessarily 

holds  limited    .,,  ./.,  ,.., 

by  nature  of    took  the  entire  fee  ;  however,  this  point  does  not  appear  to 

trust.  have   been  much  canvassed,  and  the  doctrine  is  not  only 

irreconcilable  with  the  principles  of  the  analogous  cases  just  stated,  but 

is  in  direct  opposition  to  Doe  d.  Woodcock  v.  Barthrop  (ra),  which  was 

not  cited,  and  is  as  follows :      A.  devised  copyhold  lands  to  B.  and  C, 

and  their  heirs,  in  trust  to  permit  D.  or  her  assigns  to  occupy  the  same, 

or  to  pay  to  or  permit  her  or  her  assigns  to  receive  the  rents,  for  her 

natural  life  for  her  separate  use,  and,  subject  to  such  estate  and  interest 

of  D.,  the  testator  devised  the  premises  to  such  uses  as  D.  should  by  her 

will  appoint,  and,  in  default  of  appointment,  to  her  right  heirs  ;  it  was 

held  that  under  the  limitation  to  B.  and  C.  and  their  heirs,  though  not 

restricted  in  terms  to  the  life  of  D.,  the  estate  was  vested  in  B.  and 

C.  and  their  heirs  for  the  life  of  D.  onh',  on  whose  decease  the  legal 
estate  vested  in  the  appointee  of  D.  (who  exercised  her  power),  and 
such  appointee  accordingly  recovered  in  ejectment  against  the  persons 

claiming  under  the  surrenderee  of  the  trustees. 
*309  *  The  same  question  may  arise,  and  the  same  principle,  it 
Benue.stsof  '®  conceived,  would  apply,  with  respect  to  leaseholds  for 
leaseholds,  years,  which,  it  is  well  known,  are  not  within  the  Statute  of 
enced"yna-  Uses  (o).  Thus,  a  bequest  of  property  of  this  description 
ture  of  trusts,  to  A.,  simply  in  trust  for  B.,  would  unquestionably  vest  the 

(k)  See  Houston  v.  Huphes.  6  B.  &  Cr.  403,  9  D.  &  Ry.  464. 

(/)  55  Geo.  3,  e.  192,  and  1  Vict.  c.  26,  s.  4;  ante,  Vol.  1.  pp.  57,  60. 

(m)  Hnu.ston  t.  T-Iujihes,  6  B.  &  Tr.  40.1. 

(n)  5  Taunt.  382.     [See  also  Baker  i).  White,  L.  E.  20  Eq.  17T;  A|llen  v.  Bewsey,  7  Ch. 

D.  457.] 

(o)  Inconvenience  of  leaseholds  for  years  nnt  being  within  Statute,  of  Uses.  —  Not  a  little 
practical  inconvenience  has  arisen  from  the  exclusion  of  chattel  interests  in  land  from  the 
operation  of  the  Statute  of  Uses,  whatever  may  have  been  the  real  ground  of  that  exclusion; 
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legal  estate  in  A.,  although  no  duty  or  oflBce  were  cast  on  him  requir- 
ing that  he  should  have  the  legal  ownership  ;  and,  bj'  necessaiy  conse- 
quence, A.  must,  in  such  a  case,  take  the  entire  term,  there  being 
nothing  to  restrict  or  qualify  his  estate.  It  does  not  follow,  however, 
that  where  a  definite  duty  or  office  is  imposed  on  the  trustee,  he  would 
take  the  entire  legal  estate  in  the  term  ;  for,  as  the  law  allows  chattel 
interests  in  lands  to  be  made  the  subject  of  an  executorj^  bequest  after 
a  prior  limitation,  not  exhausting  the  whole  term,  even  though  the 
prior  interest  were  an  estate  for  life,  it  seems  to  be  a  necessary  result 
of  this  doctrine,  that  such  an  executor}'  bequest  may  be  made  ulterior 
to  the  partial  or  limited  estate  of  a  trustee  ;  and  it  cannot  be  material 
whether  the  restriction  of  the  trustee's  estate  was  in  express  terms,  or 
resulted  from  the  nature  of  the  duty  imposed  on  him.  For  instance,  if 
a  terrh  of  j-ears  were  bequeathed  to  A.,  until  B.  should  attain  the  age 
of  twenty-one  years,  in  trust  for  the  maintenance  of  B.,  and  when  he 
attained  the  age  of  twenty-one,  then  to  B.,  there  can  be  no  doubt  that 
the  estate  of  the  trustee  would  terminate  at  the  majority  of  B.,  from 
which  time  the  property  would  vest  in  possession  in  B.  And  it  is  con- 
ceived that  the  effect  would  be  the  same  if  the  bequest  were  in  the  fol- 
lowing terms:  "I  give  my  leasehold  estate  called  A.,  to  B.,  his 
executors  or  administrators  (without  any  specification  of  estate),  upon 
trust  to  pay  the  rents  to  C.  during  his  minoritj',  and  when  he  shall  attain 
twenty-one,  then  I  give  the  same  to  C."  The  estate  of  B.  would  cease  at 
the  majority  of  C,  when  the  purposes  of  the  trust  would  be  at  an  end, 
although  the  bequest  of  B. ,  leaves  undefined  the  nature  and  extent  of 
his  estate  {p). 

And  here  it  maj-  be  observed  that  where  a  testator  has  an  equitable 
interest  only  in  the  land  which  is  the  subject  of  a  devise  in 
trust,  and  such  devise  would,  if  the  testator  had  the  legal  ^ftetors''who 
ownership,  carry  the  dry  legal  estate  onlj-,  unaccom-  apparently 

panied  *  b}^  anj'  duty  or  oflSce,  the  trustee  takes  noth-  *310  trust  has  an 
ing  under  the  devise  :  the  eff'ect  being  the  same  as  if  equitable  in- 

^,,,,-,  ,.,,.         ,  °,  .  ^       terest  onlv. 

the  land  had  been  devised  directlj^  to  the  cestui  que  trust.  If, 
however,  the  trusteeship  created  by  the  will  is  of  a  nature  to  involve 
the  performance  of  any  office  or  duty  (as  a  trust  to  sell  or  grant' leases), 
the  devise,  though  failing  so  far  as  it  purports  to  vest  the  legal  estate  in 
the  trustee,  has  the  eff'ect  of  onerating  him  with  the  prescribed  dutj' 
in  respect  of  the  devis'fed  equitable  interest,  no  less  than  if  the  legal 
estate  had  passed  under  it.  For  instance,  supposing  the  testator  to 
devise  lands  in  which  he  has  onlj-  an  equity  of  redemption  to  A.  in  fee- 
simple,  in  trust  for  B.,  the  devise  would  not  confer  any  estate,  or 
impose  any  duty  on  A.,  but  the  entire  beneficial  interest  would  pass 

which  is  a  point  on  which  an  entire  coincidence  of  opinion  appears  not  to  exist.     [The  stat. 
22  &  23  Vict.  c.  35,  8.  21,  which  enable."!  any  person  to  assiftn  chattels  real  directly  to  himself 
and  another,  has  removed  one  fruitful  source  of  this  inconvenience. 
(/>)  See  ace.  Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81.] 
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directly  to  B.  If,  on  the  other  hand,  the  testator  had  devised  such 
equity  of  redemption  to  trustees,  upon  trust  for  sale,  though  the  trus- 
tees would  not  have  acquired  any  actual  estate  at  law  (the  testator 
himself  having  none) ,  yet  the  propertj-  would  be  salable  by  the  trus- 
tees in  the  same  manner  as  if  the  legal  ownership  had  become  vested 
in  them. 

It  is  sometimes  a  question  of  diflSculty  (but  which,  as  we  shall  pres- 
_    .  eutly  see,  cannot  arise  under  wills  that  are  regulated  by  the 

pay  debts,  present  law) ,  to  determine  whether  a  devise  to  persons,  with- 
legacies,  &c.  q^j.  -^yortjs  of  limitation,  to  pay  debts  and  legacies,  raise  a 
sum  of  money,  secure  a  jointure,  or  the  like,  gives  them  the  inheritance 
or  a  chattel  interest  only.  In  Cordal's  Case  (q) ,  where  the  devise  was  to 
two  persons,  to  hold  for  payment  of  legacies  and  debts,  and  afterwards 
to  A.  for  life,  with  remainders  over ;  it  was  resolved  that  this  was  no 
freehold  in  them,  but  onlj'  a  term  of  years,  "though  it  could  not  be 
said  for  auj^  certain  number  of  years." 

So,  in  Carter  v.  Barnardiston  (r)  where  a  testator  devised  that,  in  case 
J  .  „  .  certain  property  should  not  be  sufficient  to  pay  his  debts  and 

chattel  inter-  legacies,  then  his  executors  should  receive  the  profits  (s)  of 
created' '°  ^^  ^^®  '"^"'^  estate  for  payment  of  liis  debts  and  legacies,  and, 
after  those  should  be  paid,  then  he  devised  certain  lands  to  P. 
for  life,  with  remainders  over  ;  it  was  considered  that  the  executors  took 
a  chattel  interest  only  until  the  debts  and  legacies  were  paid  (t). 
*311  *  But  in  Gibson  v.  Lord  Montfort  (m)  where  A.  gave  all  his 
real  and  personal  estate  to  trustees,  their  executors,  administra- 
tors and  assigns,  in  trust  -to  pay  several  annuities  sums  and  legacies 
out  of  the  produce  of  the  personal  estate  ;  if  that  should  be  deficient, 
then  to  pay  the  same  out  of  the  rents  and  profits  arising  by  the  real 
estate  ;  and  as  to  the  residue  of  his  real  and  personal  estate,  after  pro- 
vision being  made  for  payment  of  the  legacies,  &c.,  he  gave  the  same  to 
the  children  of  his  daughter ;  Lord  Hardwicke  held  that  the  trustees 
took  a  fee ;  for  that,  if  these  pecuniary  legacies  were  not  paid,  the  real 
estate  must  be  sold  to  satisfy  them ;  that  this  was  a  purpose  which  it 
was  impossible  to  serve,  unless  the  trustees  had  the  inheritance.  He 
said  that  the  objection,  that  the  words  of  limitation  were  descriptive  of 
a  chattel  interest,  might  have  had  weight  if  there  had  not  been  a  per- 
sonal estate  included  in  the  devise. 

It  will  be  observed,  that  here  the  word  "  estate"  was  adequate  to 
pass  the  fee  independently  of  the  trust ;  but  this  was  not  adverted  to 
by  Lord  Hardwicke. 

(q)  Cro.  El.  3]li. 

Ir)  1  P.  W.  505,  2  Eq.  Ca.  Ab.  224,  pi.  5,  6,  3  B.  P.  C.  Totnl.  64. 

(s)  As  to  the  question  wlietlier  the  moneys  in  these  cases  are  raisable  out  of  the  annual 
profits,  or  authorize  a  sale,  see  infra,  Ch.  XLV.  s.  2. 

(()  See  also  Kitchens  v.  liitcliens,  2  Vern.  403,  Pre.  Ch.  133. 
(m)  1  Ves.  48D. 
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.In  the  next  case,  however,  a  limitation  to  trustees  and  their  personal 
representatives,  to  raise  a  sum  of  money,  was  held,  under  Trust  to  raise 
the  circumstances,  to  confer  a  chattel  interest  only,  in  addi-  sum  of 
tion  to  an  estate  of  freehold  which  they  took  for  other  pur-  '^°^^y- 
poses. 

The  case  referred  to  is  Doe  d.  White  v.  Simpson  (a;),  where  a  testator 
devised  to  A.  and  B.,  and  the  survivor  of  them,  and  the  Trustees 
executors  and  administrators  of  such  survivor,  certain  lands,  ^  chattel*''^ 
and  the  arrears  of  rents,  and  a  bond  and  judgment  given  interest. 
bj-  C. ,  a  tenant,  for  rent  due,  in  trust  that  thej'  out  of  the  rents  and 
profits  and  arrears  due  should  pay  two  life-annuities ;  and,  after  pay- 
ment thereof,  then,  in  trust  out  of  the  residue  of  the  rents  and  profits  to 
pay  to  certain  persons  800Z.  for  the  children  of  W.,  and  after  payment 
of  the  said  annuities  and  the  800/.,  he  devised  the  said  estates  to  W.  for 
life,  with  remainders  over.     And  the  testator  authorized  A.  and  B., 
and  the  survivor,  his  executors,  &c.,  to  grant  building  leases,  as  often 
as  there  should  be  occasion,  for  any  number  of  years.     It  was  held, 
that  the  trustees  took  the  legal  estate  for  the  lives  of  the  annuitants, 
together  with  a  term  of  years  sufHcient  for  the  purpose  of  raising 
the  8001.,  and  not  the  fee.     Lord  EUenborough  relied  *  much     *312 
on  the  bond  and  judgment  being  coupled  with  the  lands  in  the 
devise. 

So,  in  Heardson  v.  Williamson  (y),  where  a  testator  devised  to  A', 
and  B.,  and  the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  an  estate  at  P.,  and  a  tenement  at  S.,  and  the  fixtures 
of  his  shop,  in  trust  for  sale,  and  with  the  money  arising  from  such 
sale  to  pay  off  all  such  sums  as  should  be  owing  upon  mortgage  of  all 
or  any  of  the  estates  thereinafter  devised,  and  if  any  surplus  should 
remain,  upon  trust  to  pay  such  surplus  to  his  wife ;  and  the  testator 
devised  his  other  estates  to  his  wife  during  widowhood,  subject  to  an 
annuitj',  and  to  tlie  annual  payment  of  100/.  until  the  mortgage  debts 
thereinbefore  directed  to  be  paid  by  the  sale  aforesaid  were  discharged  ; 
and,  after  the  decease  of  his  said  wife,  in  case  the  said  debts  should 
not  have  been  paid  off,  the  testator  gave  such  estates  to  A.  and  B.,  and 
the  survivor  of  them,  and  the  executors  or  administrators  of  such  survivor, 
in  trust  to  let  the  same,  and  apply  the  rents  in  payment  of  the  mortgage  debts 
if  any  should  remain,  until  the  whole  should  he  paid  by  the  gradual  receipt 
of  the  rents  ;  and,  after  the  decease  or  marriage  of  his  wife,  or  the  liqui- 
dation of  the  mortgage  debts  (as  the  case  might  be),  the  testator  de- 
vised the  last-mentioned  estates  to  his  son  for  life,  with  remainder  to 
such  children  as  he  should  have  in  fee.  The  son  [who  was  heir  at 
law  (z)]  executed  a  convej'ance,  which,  if  the  estate  limited  to  his  chil- 
dren was  a  contingent  remainder  (he  then  having  had  no  child),  had 
destroyed  such  remainder ;  and  hence  arose  the  question,  whether  the 

(k)  6  East,  162.  (y)  1  Kee.  33.  [(z)  5  L.  J.  N.  S.  Ch.  166. 
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trustees  took  the  fee ;  if  thej'  did,  the  interests  of  the  children,  being 
equitable,,  of  course  were  indestructible.  Lord  Langdale,  M.  R.,  ad- 
mitted that  the  circumstances  of  the  estate  being  lUmited  to  the  trustees 
and  their  executors  or  administrators,  would  not  prevent  the  fee  from 
vesting  in  them  if  the  purposes  of  the  trust  required  it ;  but  he  observed 
that  they  were  to  take  only  an  estate  until  the  debts  were  paid,  and  he 
did  not  see  the  least  necessity  for  their  having  the  reversion  for  that 
limited  purpose. 

The  construction  which  gives  to  trustees  an  undefined  chattel  inter- 
Doctrine  of  est,  either  with  or  without  a  prior  freehold,  has  been  consid- 
'^rt  d''"b\  ^^^^  ®°  inconvenient  in  its  consequences,  and  so  difficult  of 
ished  by         application,  that  its  exclusion  was  (as '  we  shall  presently 

1  Vict.  c.  26.  ggg^  jjjg^jjg  Qjjg  Qf  ^jjg  objects  of  the  stat.  1  Vict.  c.  26. 
Trustees  held  *313  »  Even  under  the  old  law  there  was  no  case  where, 
determinable  if  the  devise  was  in  the  first  instance  to  trustees  and 
*^^-  their  heirs,  they  were  held  to  take  an  indefinite  chattel  inter- 
est (a).  Under  such  a  devise,  they  were  in  some  cases  held  to  take  a 
base  fee  determinable  on  pa3-ment  of  the  charges,  whether  those'charges 
were  to  be  raised  out  of  annual  rents  (b)  or  by  sale  or  mortgage  of  the 
estate  (c).  That  construction,  however,  was  inconsistent  with  the  rule 
afterwards  more  fully  recognized,  that  the  express  fee  remained  unless 
cut  down  by  the  context  to  a  less  estate  of  definite  duration,  and  the 
cases  in  which  it  had  been  adopted  were  ignored  (d)  :  their  very  exist- 
ence was  lately  denied  (e). 

In  Collier  v.  Walters  (/)  a  testator  devised  land  to  A.  and  3.,  theit 
Indefinite  heirs  and  assigns,  upon  trust  to  stand  seised- of  the  same 
chattel  in-  "  during  the  life  of  W.  C,  and  also  until  the  whole  of  my 
created  where  J^^^  debts,  together  with  the  following  legacies,  be  fully 
devise  ex-  paid  oflf"  upon  the  trusts  thereinafter  named,  viz.  upon 
press  y  m  ee.  ^^.^^^  ^^  gg^  ^^^  -^^^  jj^g  same,  and  to  pay  and  apply  the  rents 
and  yearly  profits  and  the  value  of  mature  timber  in  discharge  of  the 
debts  until  they  were  paid,  and  then  of  the  legacies,  and  from  thence- 
forth upon  further  trust  to  pay  over  the  rents  to  W.  C.  during  his  life, 
and  after  his  decease  and  payment  of  all  the  debts  and  of  the  legacies 
and  trust  expenses,  the  testator  "  devised  his  "said  real  estate  to  the 
heirs  of  the  body  of  W.  C,  and  for  default  of  such  issue  to  the  testator's 
right  heirs  forever."  In  a  previous  case  on  the  same  will,  it  had  been 
held  by  Sir  J.  Romilly,  M.  R.,  that  the  trustees  took  a  determinable 
fee  (ff) ;  but  this  was  deemed  by  Sir  G.  Jessel,  M.  R. ,  to  be  unten- 

(a)  Tlie  case  of  a  defined  chattel  interest  either  expressly  limited,  Warterw.  Hutchinson, 

2  B.  &  Binj;.  349, 1  B.  &  Cr.  721,  or  implied  from,  the  trusts,  Doe  d.  Kimber  v.  Cafe,  7  Ex. 
675,  must  of  course  be  distinguished. 

(6)  Wellington  v.  Wellington,  4  Burr.  2165,  1  W.  Bl.  645.  See  also  Doe  d.  Brune  v. 
Martvn,  8  B.  &  Cr.  497. 

(c)  Glover  v.  Monckton,  3  Bing.  1.3. 

(rf)  Blagrave  v.  Blagrave,  4  Ex.  560.    And  see  Poad  v.  Watson,  6  Ell.  &  Bl.  606. 

(e)  By  Jessel,  M.  R.,  L.  R.  17  Eq.  261.  ,  (/)  L.  R.  17  En.  252. 

(g).  Collier  v.  M'Seao,,  34  Beav.  426.    On  appeal,  L.  R.  1  Ch.  81,  K.  Bruce,  L.  J.,  thought 
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able  (A) .  It  was  then  argued  that  the  express  terms  of  limitation 
("during  the  life  of  W.  C,  and  also  until"  debts  and  legacies  were 
paid)  gave  the  trustees  a  freehold  interest  during  tlie  life  of  W.  C, 
and,  if  at  his  death  the  debts  were  not  paid,  a  further  chattel  interest 
until  they  were  paid.  But  the  M.  R.  rejected  this  construction 
also.  He  said  it  was  *  quite  a  possible  interest,  but  he  could  not  *314 
find  it  there.  It  might  have  been  so  if  those  were  the  words,  but 
thej'  were  not  the  words.  It  would  give  a  new  estate  (if  necessary) 
after  the  life-estate  ;  but  the  words  were,  in  the  first  place,  "  to  pay  the 
rents  and  profits,"  and  then  to  pay  the  surplus  to  the  tenant  for  life, 
showing  that,  instead  of  raising  a  new  contingent  estate,  the  testator 
thought  that  W.  C.  would  live  long  enough  to  allow  the  rents  to  pay 
oflF  the  whole  of  the  debts  and  legacies  during  his  life  («') .  There  was 
not  enough,  therefore,  to  cut  down  the  fee  first  given  to  any  less  estate ; 
while  the  trust  to  set  and  let,  and  the  implied  authority  to  cut  timber, 
which  in  the  absence  of  an  express  power  they  could  only  possess  as 
owners  of  the  fee,  were  reasons  the  other  way. 

It  is  further  to  be  observed  that,]  even  under  the  old  law,  it  was  held 
that  if  the  purposes  of  the  trust  could  not  be  satisfied  by  Trustees  held 
an  estate  Tpur  autre  vie,  or  JDy  sucli  an  estate  with  a  chattel  though  the  ' 
interest  superadded,  the  trustees  took  the  fee,  though  the  trust  was  not 
prescribed  purposes  did  not  require  and  could  not  exhaust  meusurate. 
the  entire  fee-simple. 

Thus,  in  Harton  v.  Harton  (k),  where  the  devise  was  to  A.  and  B. 
and  their  heirs,  in  trust  to  permit  C.  (a  feme  covert)  to  re-  Harton  s. 
ceive  the  rents  during  her  life  for  her  separate  use,  and  so  Harton. 
as  not  to  be  subject  to  the  debts,  &c.  of  her  husband,  with  remainder 
to  the  use  of  her  sons  successivelj'  in  tail,  remainder  to  her  daughters 
in  tail ;  and  in  default  of  such  issue  (without  fresh  words  of  gift)  upon 
trust  to  permit  D.  (another  feme  covert)  to  receive  the  rents  for  her 
separate  use,  with  remainder  to  the  use  of  her  sons  and  daughters  in 
tail  in  like  manner,  and  so  on  to  another  feme  covert  and  her  children, 
and  then  to  the  .use  of  E.  in  tail,  with  reversion  to  the  use  of  the  testa- 
tor's own  right  heirs.  It  was  held  that  the  trustees  took  the  fee  ;  "  that 
construction,"  it  was  said,  "  being  necessary  to  give  legal  effect  to  the 
testator's  intention  to  secure  the  beneficial  interest  to  the  separate  use 
of  tlie  femes  covert." 

Of  this  case.  Lord  Eldon  has  observed,  that  "  there  being  trusts 

the  trustees  had  a  fee-simple  absolute;  but  under  the  circumstances  the  court  would  not  force 
on  a  purchaser  a  title  depending  on  that  construction.  See  now  as  to  doubtful  titles  Alexander 
».  Mills,  L.  R.  6  Ch.  124. 

(A)  He  said  that  no  authority  could  be  found  for  such  an  estate.  Neither  Wellington  v. 
Wellington  nor  Glover  v.  Monckton  was  cited. 

(i)  This,  pushed  home,  would  show  an  intention  to  give  the  trustees  and  their  heirs  an 
estate  for  the  life  of  W.  C.  and  no  more.  Might  not  "  the  Vords  "  mean  only  that  the  debts 
and  legacies  should  have  priority  in  right  during  the  life  of  W.  C,  and  if  at' his  death  there 
were  any  still  unpaid  then  that  the  trustees  should 'have  some  further  estate  "until" 
paymentV] 

(A)  7  T.  E.  652.    See  aUo  Hawkins  v.  Luscombe,  %  Sw.  391. 
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for  the  separate  use  of  married  women,  after  various  trusts  not 
Lord  Eldon's  for  married  women,  those  trusts  could  not  subsist 

Hrrton"»."°  *31^  *  uiless  the  legal  estate  was  in  the  trustees  from  the 
Harton.  beginning  to  the  end ;   and  they  relied  on  the  non- 

repetition  of  a  legal  estate,  there  being  a  gift  to  the  wife  of  one  of  the 
parties ;  and  if  there  had  been  a  repetition  of  the  legal  estate  after 
every  trust  for  a  married  woman,  they  would  not  have  held  the  whole 
legal  estate  to  be  in  the  trustees  "  {I). 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this  ease  a  fee  in  the 
Remark  trustees  was  necessary  to  secure  the  beneficial  interest  to  the 

thereon.  femes  covert ;  for  though  the  trusts  in  favor  of  the  second 

and  third  women  could  not  arise  until  the  failure  of  the  objects  of  the 
intervening  limitations  in  tail,  yet  still  they  must  inevitably  take  effect, 
if  at  all,  in  their  lifetime,  and  the  fact  that  in  reaching  them  the  estate 
necessarily  cortiprehended  the  objects  of  the  intervening  limitations, 
with  regard  to  whom  no  purpose  was  to  be  answered  requiring  that  the 
trustees  should  take  an  estate,  might  seem  to  be  no  reason  for  extend- 
ing that  estate  to  the  limitations  subsequent  to  the  gifts  to  the  several 
femes  covert.  But  probabl}'  the  court  thought  it  better  to  vest  the  whole 
fee  in  the  trustees,  than  to  create  a  particular  estate  which  might  ex- 
tend to  some  of  the  beneficial  devisees  not  within  the  scope  of  it,  and 
would  affect  their  relative  situation,  by  preventing  the  devisees  in  tail, 
to  whom  it  extended,  from  suffering  a  recoverJ^ 

[In  Brown  v.  Whiteway  (m),  which  was  a  devise  to  trustees  and  their 
heirs  on  trusts  somewhat  similar  to  those  in  Harton  v.  Harton,  Sir  J. 
Wigram,  V.-C,  felt  bound  by  its  authority,  and  decided  accordingly; 
but  said  he  could  not  see  why  it  was  necessary  to  hold  that  the  in- 
termediate estates  should  not  be  good  legal  estates.  However,  the 
authority  of  Harton  v.  Harton  has  been  frequently  recognized  and 
followed,  and  must  be  considered  established  (re).] 

The  case  of  Wykham  v.  Wykham  (o)  presents  a  remarkable  instance 
Power  to  of  Contrariety  of  judicial  opinion  as  to  the  estate  authorized 
taTe'as  a^^"  to  be  Created  by  a  power  to  jointure.  A.  devised  lands  to 
jointure.  his  eldest  son  for  life,  remainder  to  that  son's  first  and  other 
sons  in  tail  male,  with  remainder  to  the  testator's  other  sons  and  their 
sons  in  like  manner.  The  will  contained  a  power  to  the  devisor's 
*316  sons,  as  they  should  become  entitled  in  *  possession,  "from 
time  to  time  to  grant,  convey,  limit  and  appoint  all  or  any  parts, 
&c. ,  to  trustees,  upon  trust  by  the  rents  and  profits  thereof  to  raise  and 
pay  any  yearly  rent-charge,  not  exceeding  1,000/.,  as  a  jointure  for  any 
wife  or  wives  that  he  or  thej''  should  thereafter  marry,  for  and  during 
the  term  of  such  wife's  natural  life  only.''    The  devisor's  eldest  son  B. 

4 

(/)  See  Hawkins  v.  Luscombe,  2  Sw.  391  [(m)  8  Hare,  145. 

(n)  See  Toller  v.  Aftwood,  15  Q.  B.  929.] 

(o)  11  East,  458,  3  Taunt.  316,  18  Ves.  395 ;  [Blagrave  v.  Blagrave,  4  Ex.  550.]  As  to  a 
direction  to  settle,  see  Knocker  v.  Bunbury,  8  Scott,  414,  6  Bing.  N.  C.  306. 
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In  exercise  of  his  power  eonvej'ed  and  appointed  the  lands  so  devised 
to  him  to  trustees  and  tlieir  heirs,  upon  trust  to  raise  and  pay  certain 
yearly  rent-charges  (amounting  to  1,000/.),  to  his  intended  wife  as  a 
jointure.  After  the  death  of  B.,  but  during  the  hfe  of  the  jointress  his 
widow,  the  next  tenant  in  tail,  who  was  let  into  possession,  suflfered  a 
recovery,  the  validity  of  which  depended  upon  this,  whether  the  ap- 
pointment did  or  did  not  vest  in  trustees  an  estate  of  freehold  for  the 
life  of  the  jointress.  If  it  did,  the  recoverj'  was  void  for  want  of  the 
immediate  freehold,  which  was,  in  that  case,  outstanding ;  but  in  every 
other  event,  i.e.  if  the  appointment  passed  no  estate,  or  a  chattel  in- 
terest only,  or  the  fee,  it  was  good,  in  the  former  case  as  a  legal,  and 
in  the  latter  as  an  equitable  recovery.  Lord  Eldon  sent  a  Remarkable 
case  to  the  court  of  K.  B.,  who  certified  that  the  trustees  I'dfclaP' °* 
took  a  fee.  The  same  question  was  then  sent  to  the  C.  P.,  opinion, 
and  that  court  was  of  opinion  that  the  trustees  took  no  estate.  On  the 
conflicting  certificates  Lord  Eldon  held  that  the  recoverj-  was  good,  and 
that  the  estate  which  the  trustees  should  have  taken  was  a  term  of 
j-ears,  with  a  proviso  for  cesser  of  it  on  paj-ment  of  the  rent-charge 
during  the  life  of  the  jointress  and  all  arrears  thereon  at  the  time  of 
her  death,  as  that  would  not  have  gone  to  disturb  any  of  the  subsequent 
uses{p). 

It  is  observable  that,  greatly  as  the  several  opinions  varied  in  the 
construction  of  the  devise,  they  all  conducted  to  the  same  conclusion  as 
to  the  recovery,  which,  gudcungue  via,  was  good. 

With  regard  to  estates  limited  to  trustees  for  preserving  contingent 
remainders,  it  may  be  observed  that  although  they  may  not  ,   ^  j    • 

As  to  UGV1S6S 

be  (as  such  estates  usuall}'  are)  in  terms  confined  to  the  life  to  trustees  • 
of  the  person  taking  the  immediately  preceding  estate  of  free-  jJIg  con^tj'nl" 
hold,  yet  thej'  will  be  so  restricted  in  construction,  if  the  gent  re- 
will  disclose  no  other  purpose  which  requires  that  the  trus-  ""^'^  "^' 
tees  should  take  a  larger  estate. 

Thus,,  in  Doe  d.  Compere  v.  Hicks  (9),  where  a  testator  de- 
vised *  lands,  after  the  decease  of  his  wife,  to  his  father  A.  for  *317 
life,  with  remainder  to  B.  for  life,  and  after  the  determination  of 
that  estate,  unto  trustees  and  their  heirs,  in  trust  to  preserve  contingent 
remainders  from  being  defeated,  and  to  make  entries,  and  nevertheless  to 
permit  B.  to  receive  the  rents  and  profits  during  his  life,  and  after  his 
decease,  unto  the  first  and  other  sons  of  the  body  of  B.  in  tail  male  suc- 
cessively, and  in  default  of  such  issue,  unto  his  (testator's)  brother  C. 
for  life,  and  after  that  estate  determined,  unto  the  trustees  and  their  heirs 
to  preserve  the  contingent  remainders  in  manner  aforesaid  (with  various 
remainders  limited  in  a  similar  manner) .  On,  an  ejectment  brought  by 
one  of  the  beneficial  devisees  it  was  contended  that  the  fee  was  in  the 

(p)  See  Sugd.  Pow.  399,  924,  8th  ed. 

(2)  7  T.  R.  433,  [and  see  Haddelsey  v.  Adams,  22  Beav.  266.] 
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trustees  under  the  unrestricted  limitation  to  them  and  their  heirs.  But 
the  court  was  of  opinion  that,  taking  the  whole  instrument  together,  it 
appeared  that  the  testator  intended  the  trustees  to  take  only  an  estate 
for  the  lives  of  the  several  tenants  for  life,  in  order  to  protect  the  con- 
tingent remainders.  If  the  trustees  had  taken,  the  whole  interest  in  the 
estate,  it  was  not  necessary  for  the  testator'  again  to  give  them  the  same 
estate  after  all  the  subsequent  estates  for  life.^ 

This  decision  has  been  noticed  with  approbation  by  SirW.  Grant  (r), 
Remarks  on  ^"'^  Seems  to  be  abundantly  sustained  by  the  principles 
Doe  d.  Oom-   of  analogous    cases.     Lord   Kenj'on  in  the  course    of  his 

ic-s.  jj^f^gj^gjjj^  however,  in  allusion  to  Venables  v.  Morris  («) 
(which  had  been  urged  as  an  authoritj-  for  holding  the  trustees  to  take 
the  fee),  suggested  tiiat  the  result  would  be  different  where,  under  the 
limitations  in  question,  any  person  had  a  power  of  appointment,  which, 
his  Lordship  considered,  would  render  it  necessary  that  the  fee  should 
be  in  the  trustees,  with  a  view  to  the  possibility  of  the  donee  creating  under 
the  power  contingent  remainders  which  might  require  protection.  In  Ven- 
ables V.  Morris  the  limitations  (in  a  deed)  were  to  the  use  of  A.  for 
life,  with  remainder  to  the  use  of  trustees  and  theit  heirs  for  the  Ufe  of 
A.,  to  preserve  contingent' remainders,  Remainder  to  the  use  of  B.  (wife 
o/ A.)  for  life,  remainder  to  the  use  of  the  same  trustees  and  their  heirs, 
in  trust  to  support  the  contingent  uses,  and  permit  B.  and  her  assigns  to 
receive  the  rents;  and  after  the  decease  of  A.  and  B.,  to  the  use  of  the 
first  and  other  sons  of  the  marriage  successivelj'  in  tail,  with  remainder 
to  the  use  of  the  first  and  other  daughters  successively  in  tail,  remainder 

to  the  use  of  such  persons  as  B.  should  b3'  deed  or  will  appoint, 
*318     and,  in  default  of  *  appointment,  to  the  use  of  the  right  heirs  of 

B.  B.,  by  a  deed-poll,  appointed  the  estate  to  the  right  heirs 
of  A.  The  contest  was  between  the  heirs  of  A.  and  the  heirs  of  B.,  the 
former  claiming  under  the  limitation  in  the  appointment,  and  the  latter 
Keservation  under  the  settlement.  One  of  the  points  contended  for  by 
appointment  ^'^^  ^^^^'  '^^  ^'  ^^®  that,  the  remainder  in  fee  being  in  the 
held  a  trustees,  an  equitable  interest  onl}'  passed  to  the  heirs  of  A. 

livhig  trus-  under  the  appointment,  and  which  could  not  unite  with  the 
tees  the  fee.  estate  for  life  of  A.  under  the  settlement ;  but  the  court  was 
of  opinion  that  the  heir  of  A.  was  entitled  qudcvnque  via ;  for  if  the 
limitation  to  the  heir  of  A.  under  the  appointment  was  a  legal  limita- 
tion, it  united  with  A.'s  estate  for  hfe  under  the  settlement,  and  con- 
ferred the  fee  ;  but  if  it  did  not,  theA  it  was  a  contingent  remainder  in 
equity  to  the  heir,  and  he  tools  bj'  purchase.  Lord  Kenj-on  subse- 
quently expressed  a  more  decided  opinion  that  the  legal  estate  in  fee 
was  in  the  trustees,  and  the  certificate  of  the  court  (it  being  a  case  fi'om 
chancery)  was  in  conformity  to  this  opinion. 

()■)  See  12  Ves.  100.  '  (s)  7  J.  R.  342  and  437. 

1  See  Smith  v.  Dunwoody,  19  Ga.  237. 
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The  ground  on  which  Lord  Kenj'on  rested  the  certificate  of  the  court, 
involves  a  very  extensive  and  no  less  novel  doctrine,  ,and  Remarks  on 
one  which,  in  the  absence  of  any  confirmatory  decision,  can-  \r° "'"[J]^"* 
not  be  relied  on.     To  hold  that  the  mere  circumstance  of  Morris, 
there  being  included  in  the  limitations   a  power  of  appointment,  by 
virtue  of  which  contingent  remainders  might  be  thereafter  created,  con- 
stitutes of  itself  a  ground  for  vesting  the  fee-simple  in  the  Whether  the 
trustees,  is  evidentlj'  going  much  farther  than  making  trus-  eont;™"' 
tees  take  the  fee  because  contingent  remainders  are  actually  remainders  is 
created  by  the  instrument  containing  the  limitation  to  them  ;  tivineTru»!.'^ 
though  even  the  latter  more  moderate  doctrine  has  not  been  tees  the  fee. 
invariably  countenanced  by  the  authorities. 

Thus,  in  Heardson  v.  Williamson  {t)  Lord  Langdale,  M.  R.,  does  not 
appear  to  have  regarded  the  fact  that  the  will  contained  a  contingent 
remainder  of  the  devised  estate  as  a  sufficient  ground  for  holding  the 
fee  to  be  in  the  trustees. 

On  the  other  hand,  in  Cursham  v.  Newland  (u)  trustees  were  held  to 
take  the  fee  under  a  will  which  appeared  to  supply  no  other  ground 
for  such  a  construction ;  and  in  Doe  v.  Willan  (v)  and  Houston  v. 
Hughes  (a)  Baj-lej-,  J.,  considered  that  the  circumstance  of  con- 
tingent remainders  being  created  by  the  will  *  favored  the  con-  *319 
elusion  that  the  trustees  took  the  legal  inheritance.  In  Barker 
V.  Greenwood  ( y) ,  too,  it  seems  to  have  been  regarded  by  Parke,  B., 
in  the  same  point  of  view,  though  this  able  judge  disclaimed  any  reli- 
ance on  the  point ;  because  the  question  in  that  case  was  not  whether 
the  trustees  took  the  fee,  but  whether  they  took  an  estate  pur  autre  vie, 
and  he  considered  it  to  be  doubtful  whether  the  trustees  of  such  an  estate 
would  be  bound,  in  the  absence  of  an  express  trust,  to  preserve  con- 
tingent remainders,  a  point  which  [has  since  been  decided  in  the 
negative (2),]  their  estate  being  created  diverso  intuitu. 

At  all  events,  [the  mere  existence  of  contingent  remainders  will  not 
give  the  legal  fee  to  the  trustees  where  the  will  contains  express  limita- 
tions to  them  of  particular  estates  (including  estates  pur  autre  vie  in 
trust  to  preserve)  which  would  be  nugatory  if  they  already  had  the 
fee  (a) .  It  is  also]  clear  that  an  express  direction  to  trustees  to  pre- 
serve contingent  remainders  will  not  have  any  influence  on  the  construc- 
tion, if  the  will  contains  no  such  remainder  (h)  ;  nor  where  the  subject 
of  devise  is  a  copyhold  estate,  as  contingent  remainders  created  of  such 
property  are  not  destructible,  and  therefore  do  not  require  an 3-  limita- 
tion of  this  nature  for  their  preservation  (c)  ;  [nor,  it  is  presumed,  where 
the  contingent  remainder  is  protected  bj'  stat.  40  &  41  Vict.  c.  33  (d).} 

(t)  1  Kee.  33,  ante,  312. 

(m)  2  Scott,  113,  2  Bing.  N.  C.  64.     But  see  Cunliffe  v.  Branclcer,  post,  p.  319. 

(»)  2  B.  &  Alfl.  84,  ante,  299.  .  (x)  6  B.  &  Cr.  420.      - 

(!/)  4  M.  &  Wels   431.  [(z)  Collier  v.  Walters,  L.  R.  17  Eq.  265,  266. 

(a)  Cunliffe  v.  Brancker,  3  Ch.  D.  401.]  (i)  Nash  v.  Coates,  3  B.  &  Ad.  839. 

(c)  See  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt.  382.  [(d)  Vol.  I.  p.  874.] 
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It  seems  that  where  a  will  is  so  expressed  as  to  leave  it  doubtful 
Where  de-  whether  the  testator  intended  the  trustees  to  take  the  fee  or 
other  prop-*^  ^^^^  ^^^  circumstance  that  there  is  included  in  the  same  de- 
erty  as  to  vise  Other  property  which  necessarily  vests  in  the  trustees 
tees  take  the  ^'^^  ^^^  whole  of  the  testator's  interest,  affords  a  ground  for 
legal  estate,  giving  to  the  will  the  same  construction  as  to  the  estate  in 
question  (e). 

[If  aU  the  active  trusts,  together  with  all  the  ulterior  limitations,  fail 
Where  trust  '«S  initio,  as,  by  lapse,  the  devise  to  the  trustees,  if  sufficient 
Ui\s  abmiuo.  ^  carry  the  fee,  will  operate  to  the  full  extent,  and  they  will 
hold  in  trust  for  the  heir,  if  there  be  one  ;  or  if  not,  for  their  own  bene- 
fit(/).] 

General  re-  Here  closes  the  long  catalogue  of  decisions  respect- 

the'casT"  *^2^  ^"g  ^^^  *  quality  and  extent  of  the  estate  conferred  by 
devises  in  trust,  from  which  the  reader  will  have  col- 
lected the  principles  that  govern  cases  of  this  description,  and  the  con- 
siderations which  have  been  admitted  to  influence  the  construction, 
though,  as  the  question  is  constantly  presenting  itself  under  new  aspects 
and  combinations  of  circumstances,  difficulty  will  sometimes  occur  in 
the  application  of  the  estabhshed  doctrine. 

Of  all  the  adjudged  points  connected  with  the  subject,  that  which  has 
been  deemed  the  least  satisfactorj-  is  the  doctrine  of  those  decisions  (</) 
which,  in  certain  cases,  gave  to  trustees  whose  estate  was  undefined  a 
term  of  years  (either  with  or  without  a  prior  estate  for  life),  determina- 
ble when  the  purposes  of  the  trust  should  be  satisfied.^  To  exclude  the 
application  of  this  inconvenient  and  very  refined  rule  of  construction. 
Ox  X  1  ir-  X     two  enactments  have  been  introduced  into  tha  statute  1  Vict. 

Stat.  1  Vict. 

c.  26,  ss.  30,  c.  26.  Sec.  30  provides,  "  That  when  any  real  estate  (other 
^^'  than  or  not  being  a  presentation  to  a  church)  shall  be  devised 

to  any  trustee  or  executor,  such  devise  shall  be  construed  to  pass  the 
fee-simple,  or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will,  in  such  real  estate,  unless  a  definite  term 
of  years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall  there- 
by be  given  to  him  expresslj'  or  by  implication." 

Sect.  31  provides,  "  That  where  any  real  estate  shall  be  devised  to  a 
Estate  of  trustee,  without  any  express  limitation  of  the  estate  to  be 
trustees,  if      taken  bv  such  trustee,  and  the  beneficial  interest  in  such  real 

not  expressly  ■'  '  j3         i  i.      i     n 

limited,  to  be  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not 
hoM  oraii"  ^^  given  to  any  person  for,  life,  or  such  beneficial  interest 
estate  in  fee.    ghall  be  given  to  anj^  person  for  life,  but  the  purposes  of  the 

(e)  Houston  «.  HuRhes,   6  B.  &  Cr.  40.3  i  [Baker  v.  Parsons,  42  L.  J.  Ch.  228.    But  the 
argument  was  ridiculed  by  Jessel,  M.  K.,  Baker  v.  White,  L.  E.  20  Eq.  173. 
(/)  Cox  V.  Parker,  22  Beav.  168,  25  L.  J.  Ch.  873.] 
(y)  Ante,  p.  310. 

1  See  Ellis  v.  Page,  7  Gush.  161,  164. 
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trust  maj'  continue  bej'ond  the  life  of  sucli  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee-simple  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  and  not  an  estate  determinable  when  the  purposes  of  the  trust 
shall  be  satisfied." 

These  clauses  have  been  the  subject  of  much  criticism  (h) .  It  is  not 
easy  to  perceive  why  the  provision  regulating  the  estates  of  trustees 
should  have  been  split  into  two  sections,  and  still  more  difficult  is  it  to 
give  to  each  of  those  sections  such  a  construction  as  will  preserve  it  from 
collision  with  the  other.  The  design  of  s.  80  would  seem 
to  be  simply  to  negative  the  construction,  which,  in  stat.  i  Vict. 

certain  cases  (i),  gave  to  a  trustee  an  undefined  *  term  *321  ?-^^^  ^^-  '^^r 
of  years,  for  it  allows  him  to  take  an  estate  of  free- 
hold, or  a  definite  term  of  years,  either  expressly  or  by  implication  ;  but 
s.  31  takes  a  wider  range,  as  it  admits  of  neither  of  these  exceptions, 
nor  that  of  a  devise  of  the  next  presentation  to  a  church.  Its  effect  is 
to  propound,  in  regard  to  wills  made  or  republished  since  the  year  1837, 
the  following  general  rule  of  construction  :  that  whenever  real  estate  is 
devised  to  trustees  (and  it  would  seem  to  be  immaterial  whether  the 
devise  is  to  the  trustees  indefinitely,  or  to  them  and  their  heirs,  or  to 
them  and  their  executors  or  administrators) ,  for  purposes  requiring  that 
the  J'  should  have  some  estate,  without  any  specification  of  the  nature  or 
duration  of  such  estate,  and  the  beneficial  interest  in  tire  property  is  not 
devised  to  a  person  for  life,  or  being  so  devised,  the  purposes  of  the 
trust  maj'  endure  beyond  the  life  of  such  person,  the  trustees  take  (not, 
as  in  Carter  v.  Barnardiston,  an  estate  for  j-ears,  or,  as  in  Doe  v.  Simp- 
son, an  estate  for  life,  with  a  superadded  term  for  j-ears,  but)  an  estate 
in  fee-simple.  The  result,  in  short,  is  that  trustees,  whose  estate  is  not 
expressl}-  defined  by  the  will,  must,  in  every  case,  and  whatever  be  the 
nature  of  the  duty  imposed  on  them,  take  either  an  estate  for  life  or  an 
estate  in  fee. 

It  is  observable  that  this  section  allows  the  trustees  to  take  an  estate 
of  freehold,  not  whenever  the  purposes  of  the  trust  require  such  an 
estate,  but  only  in  the  specified  case  of  the  "  surplus  rents  and  profits 
being  given  to  a  person  for  life,"  making  no  provision,  therefore,  for  the 
case  (a  possible  thougli  not  a  frequently  occurring  one)  of  a  trust  of  any 
other  kind  being  created  for  a  purpose  co-extensive  with  life ;  for  in- 
stance, a  trust  to  keep  on  foot  a  policy  of  life  insurance.  Possiblj'  it 
would  be  held  that  such  a  case  is  excluded  from  s.  31  bj'  the  exception 
in  s.  30,  and  thus  some  effect  would  be  given  to  this  otherwise  appar- 
ently idle  clause  of  the  statute  ;  farther  than  this  (even  if  so  far) ,  it  is 
presumed  the  exceptive  part  of  s.  3Q  could  not  be  construed  to  qualify 
or  control  the  operation  of  s.  31 ,  but  decision  alone  can  settle  the  point. 

The  enactments  in  question  do  not,  beyond  the  particular  cases  which 

(h)  See  H.  Sugd.  Wills,  127;  Sweet  on  Wills  Act,  154;  Sugd.  E.  P.  Stat.  380. 
[(i)  Ante,  p.  310. 
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Points  not      have  been  pointed  out,  interfere  with  the  general  doctrines 
the  Act'^  ^^    °^  construction  discussed  in  the  present  chapter.    Even  under 
wills  made  or  republished  since  the  year  1837,  it  may  still  be 
questionable  whether  trustees  take  any  estate  or  onlj'  a  power  (k)  ; 
*322     also  whether  they  take  an  estate  limited  to  the  lives  *  of  the  ten- 
ants for  life  of  the  beneficial  interest,  or  an  estate  in  fee-simple  ; 
and  consequently  there  should  be  no  relaxation  in  the  anxious  care  of 
framers  of  wills  to  preclude  ambiguity  in  this  particular.     It  cannot, 
however,  according  to  the  suggested  construction  of  s.  31,  under  such 
wills  become  a  question,  whether  trustees  take  an  estate  in  fee,  or  a 
chattel  interest,  in  order  to  raise  monej-,  or  for  any  other  purpose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude  the  construc- 
tion that  trustees  take  an  estate  pur  autre  vie,  with  a  power  of  sale  over 
the  inheritance.  The  writer  is  not  aware,  however,  of  any  adjudged 
instance  of  such  a  construction,  for  where  an  estate  is  devised  to  trus- 
tees indefinitely,  the  authorities  conduct  to  the  conclusion,  that  what- 
ever duty  is  subsequently  imposed  on  them  must  be  in  virtue  of  their 
estate,  the  quality  and  duration  of  which  are  to  be  measured  accord- 
ingly. The  point,  of  course,  depends  on  the  conclusion  to  be  fairly 
drawn  from  the  entire  will. 

[Similar  questions  may  arise  regarding  other  powers,  as,  to  lease,  or 
Trusts  for  to  apply  rents  for  maintenance  of  minors.  Thus  in  Ke  Eddels' 
otTc^'with  Trusts  (?),  where  a  testator  devised  real  estate  to  trustees, 
power  to  to  hold  unto  them  and  the  survivor  of  them  his  heirs  and 
twenty-<ine  assigns,  upon  trust  for  his  wife  for  her  separate  use  for  life, 
years)  and  after  her  death  for  his  niece  for  her  separate  use  for  life  ; 

and  after  the  death  of  the  niece  upon  trust  for  such  of  her  children  as 
should  attain  twenty-one ;  and  he  declared  that  it  should  be  lawful  for 
his  trustees,  with  the  consent  of  his  wife  during  her  life,  to  lease  the 
propertj'  for  any  term  not  exceeding  twenty-one  years  at  the  best  rent ; 
it  was  held  by  Sir  J.  Bacon,  V.-C,  that  the  trustees  took  the  legal 
estate  in  fee,  apparently  on  the  ground  that  any  lease  granted  by  them 
must  be  in  virtue  of  their  estate,  and  that  this  purpose  might  require  an 
estate  in  them  bej'ond  the  lives  of  the  tenants  for  life. 

So  in  Berrj'  v.  'Beny  (m),  where  a  testator  devised  real  estate  to  trus- 
—  to  apply  *®^®  "their  heirs  and  assigns  to  the  use  of "  A.  for  life; 
rents  during  remainder  "  to  the  use  of"  such  children  of  A.  as  should  at- 
minority.  ^^^^  twentj'-oue  in  fee,  with  an  alternative  remamder  in  fee ; 
and  he  directed  that  A.  should  keep  buildings  insured  and  repaired,  and 
in  default  that  the  trustees  should  receive  the  rents  and  thereout  paj*  the 
cost  of  repairing  and  insuring,  and  pa}^  the  residue  to  A.  :  he 
*323  also  empowered  the  trustees  to  appl}'  all  or  anj'  part  of  *  the 
income  for  the  maintenance  of  anj'  infant  devisee  during  his  mi- 
nority.    By  a  codicil  the  testator  devised  "  unto  and  to  the  use  of"  his 

Ih)  See  e.g.  Spenoe  v.  Spence,  12  C.  B.  N.  S.  199,  cited  ante,  p.  297. 

(I)  L.  R.  ll  Eq.  559.  (m)  T  CU.  D.  657. 
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trustees  certain  lands  he  had  agreed  to  sell,  in  trust  to  complete  the 
sale.  Sir  C.  Hall,  V.-C,  held  that  whether  the  trustees  had  the  legal 
estate  during  the  life  of  A.  or  not  (n)  the  provision  for  the  maintenance 
constituted  a  trust  of  the  rents  which  the  terms  of  that  provision  showed 
were  to  be  received  by  them,  not  by  virtue  of  a  power  of  entry,  but  by 
force  of  an  estate  vested  in  them  under  the  devise,  and  that  the  estate 
which  they  so  took  was  the 'fee,  whether  considered  under  the  old  law 
or  under  s.  31  of  the  statute.  He  thought  that  the  devise  in  the  codicil, 
notwithstanding  its  different  form  and  that,  according  to  his  construc- 
tion of  the  will,  the  codicil  was  unnecessary,  was  not  enough  to  show 
that  aU  the  limitations  in  the  wiU  were  to  be  legal  uses.]  ^ 

(re)  As  to  the  estate  of  trustees  not  commencing  until  wanted,  iiide  supra,  p.  307.] 

1  Since  the  cases  of  Barnett's  Appeal,  46  special  trust  for  a  minor  for  life  is  not  con- 

Penn.  St.  392,  and  Shankland's  Appeal,  47  sidered,  in  Pennsylvania,  as  executed  by  ihe 

Penn.  St.  113,  overruling  Kuhn  v,  Newman,  infant's  arrival  at  majority.    Wickham  v. 

26  Penn.  St.  227,  and  other  cases,  an  active  Berry,  55  Penn.  St.  70. 
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*  CHAPTER   XXXV. 


WHAT  WORDS  CKEATE  AN  ESTATE  TAIL. 


A  LIMITATION  to  a  person  and  the  heirs  of  his  body  creates  an  estate 

T,         i      '   tail  general.^    If  it  be  to  him  and  the  heirs  male  or  the  heirs 
Proper  terms  ° 

of  limiting  an  female  of  his  body,  he  takes  an  estate  tail  special,  descend- 
estate  tail.  j^j^  in  the  male  or  female  hne,  as  the  case  may  be.  In  the 
one  case  the  land  devolves  upon  the  male  issue  and  (unless  the  tenure 
be  gavelkind  or  borough-English  (as),)  according  to  the  law  of  primo- 
geniture, in  the  other  upon  the  females  as  coparceners.  If  the  estate 
tail  be  general,  it  will  run  in  this  manner  through  both  lines,  in  their 
established  order  of  succession. 
But  though  these  are  the  correct  and  technical  terms  of  limiting  an 

(a)  See  Trash  v.  Wood,  4  My.  &  Cr.  324;   [Roe  d.  Aistrop  v.  Aistrop,  2  W.  Bl.  1228; 
Anon.,  Dy.  179  b,  pi.  45.] 


1  Hall  ».  Thaver,  5  Gray,  523;  Wight ». 
Thayer,  1  Gray,  284.  "Estates  tail,"  it  is 
remarked  by  Mr.  Chancellor  Kent,  "  were  in- 
troduced into  the  United  States  with  the  other 
parts  of  the  English  jurisprudence,  and  they 
subsisted  in  full  force  before  our  Revolution, 
subject  equally  to  the  power  of  being  barred 
by  a  fine  or  common  recovery."  4  Kent. 
14,  15.  But  they  have  been  abolished  in' 
most  of  the  states,  and  much  of  the  complex 
learning  connected  with  them  has  thereby 
become  obsolete.  Estates  tail  exist  in  Massa- 
chusetts, in  Maine,  and  in  Pennsylvania. 
Lithgow  D.  Kavenagh,  9  Mass.  167,  170, 173; 
Nightingale  v.  Burrell,  15  Pick.  104 ;  Corbin 
V.  Healy,  20  Pick.  514 ;  Riggs  v.  Sally,  15  Me. 
408;  Ide  v.  Ide,  5  Mass.  500,  502;  Hawley  v. 
Northampton,  8  Mass.  3;  Williams  i).  Hich- 
born,  4  Mass.  189 ;  Buxton  v.  Uxbridge,  10 
Met.  87;  Cuffee  v.  Milk,  ib.  366;  Hall  v. 
Thayer,  5  Gray,  523;  Wight  v.  Thayer, 
1  Gray,  284;  Eichelberger  v.  Barnitz,  9 
Watts,  447;  Elhott  v.  Pearsoll,  8  Watts 
&  S.  38;  Shoemaker  v.  Huffnagle,  4 
Watts  &  S.  437.  Subjecty  nevertheless,  in 
all  these  states,  to  be  barred  by  deed,  and 
in  two  of  these  states  by  will;  and  they 
are  chargeable  with  the  debts  of  the  ten- 
ant. 4  Dane,  Abr.  621;  Gauze  v.  Wiley, 
4  Serg,  &  R.  509.  See  Roach  v.  Martin,  1 
Harr.  (Del.)  548 ;  Waples  i>.  Harman,  ib.  223., 
Estates  tail  in  Massachusetts,  as  at  common 
law,  descend  to  the  oldest  son,  and  to  the 
oldest  son  of  the  oldest  son.  The  law  of  de- 
scents iu  Massachusetts  does  not  abrogate  the 


rule  of  the  common  law  in  regard  to  estates 
tail.  Wight  D.  Thayer,  1  Gray,  286,  per  Shaw. 
C.  J.  The  law  on  this  point  seems  to  be 
otherwise  in  Connecticut.  Hamilton  v.  Hemp- 
stead, 3  Day,  339;  Allyn  v.  Mather,  9  Conn. 
132.  In  Maryland,  estates  tail  general^  created 
since  Statute  of  1786,  are  now  understood  to 
be  virtually  abolished,  inasmuch  as  they  de- 
scend, can  be  conveyed,  are  devisable"  and 
chargeable  with  debts,  in  the  same  manner 
as  estates  in  fee-simple.  It  is  equally  un- 
derstood that  estates  tail  special  arCj  not 
affected  by  the  act  of  1786.  See  Newton  v. 
Griffith,  1  Har.  &  G.  Ill;  Smith  i'.  Smith, 
2  Harr.  &  J.  314.  An  estate  tail  mav  be 
followed  by  a  limitation  over  on  a  definite 
failure  of  issue.  So,  like  an  estate  in  fee,  it 
may  depend  for  its  continuance  on  the  per- 
formance of  a  condition,  or  may  be  defeated 
by  the  happening  of  a  contingency;  but  when 
once  created,  it  remains  an  estate  tail  until 
the  occurrence  of  the  contingency,  or  until 
the  condition  is  broken  upon  which  its  con- 
tinuance was  made  to  depend.  Linn  v.  Alex- 
ander, 59  Penn.  St.  43.  As  'to  the  rise 
of  estates  tail,  see  post,  p.  332,  note  1.  It 
should  be  remembered  that  words  which, 
applied  to  realty,  would  create  an  estate  tail, 
create  an  absolute  estate  in  gifts  of  personaltv. 
Clark  V.  Clark,  2  Head,  336;  Biddle's  Appeal, 
69  Penn.  St.  190;  Mengel's  Appeal,  61  Penn. 
St.  248;  Smith's  Appeal,  23  Penn.  St.  9; 
Hall  V.  Priest,  6  Gray,  18 ;  Theological  Seni. 
V.  Kellogg,  16  N.  Y.  83,  87. 
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estate  tail,  yet  such  an  estate  maj'  be  created  in  a  ■will  by  less  formal 
language ;  indeed  by  any  expressions  denoting  an  intention  Whatinfor- 
to  give  the  devisee  an  estate  of  inheritance,  descendible  to  "?"'  ^?£''';f 
his  or  some  of  his  lineal,  but  not  to  his  collateral  heirs,  which  an  estate  tail. 
is  the  characteristic  of  an  estate  tail  as  distinguished  from  a  fee-simple. 
The  former  is  transmissible  to  lineal  descendants  onlj' ;  the  latter  in 
default  of  lineal  devolves  to  collateral  and  now  to  ascendant  heirs. 

A  devise  to  A.  and  his  heirs  male  forever  (5) ,  or  to  A.  and  his  heirs 
male  living  to  attain  the  age  of  twenty-one  (c),  or  to  A.  for  ■,■   ^^  ^■ 
life,  and  after  his  death  to  his  heirs  maie,  or  his  right  heirs  "heirs 
male,  forever  (rf),  has  been  held  to  confer  an  estate  tail  ^^ffht  heirs 
male;  the  addition  of  the  word  "male,"  as  a  qualification  male,  for- 
of  "  heirs,"  showing  that  a  class  of  heirs  less  extensive  than  ^^'^'' 
heirs  general  was  intended  (e) .     [Of  course  a  devise  to  A.  for  life  with 
remainder  to  his  right  heirs  by  a  particular  wife  forever  gives  —  or  to 
A.  an  estate  tail  special,  "heirs  by"  a  particular  wife  being  particular 
equivalent  to  "  heu's  of  the  body  by"  a  particular  wife  (/).]  wife. 

*  It  has  even  been  decided  that  a  devise  to  one,  et  hceredihus  suis     *325 
legitime  proereatis,  creates  an  estate  tail  (g) ,  though  the  addition 
merelj'  describes  a  circumstance  which  is  included  in  the  defi-  To  A.  and 
nition  of  heir  simply,  an  heir  being  exjustis  nuptiis  procreatus.  lawfully  be- 
Such  was  the  doctrine  of  the  earl}'  authorities,  and  it  was  S"tten." 
recognized  and  followed  in  Nanfan  v.  Legh  (h) ,  where  a  devise  to  H. 
when  he  should  attain  twenty-one,  "  and  to  his  heirs  lawfully/  begotten 
forever,"  was  held  to  make  the  devisee  tenant  in  tail  only.     In  the 
same  will  other  propertj'  was  devised  to  H.  and  his  heirs  simply,  which 
it  was  contended  afforded  an  argument  in  favor  of  construing  the  devise 
in  question  to  give  an  estate  tail ;  inasmuch  as  the  testator,  in  varj-ing 
the  phrase,  must  have  had  a  different  intention.     Being  a  case  out  of 
chancery,  we  are  not  in  possession  of  the  reasons  upon  which  the  opinion 
of  the  court  was  founded ;  but  probably  it  was  considered  that  the  tes- 
tator, by  adding  the  expression  "lawfully  begotten,"  intended  to  engraft 
some  qualification  on  the  description  of  heir,  and  consequentlj-  must  have 
meant  an  estate  tail.     [In  Good  v.  Good(«),  Lord  Campbell,  C.J,, 
said  it  was  a  rule  of  construction  long  established  and  universally  rec- 
ognized, that  such  words  created  an  estate  tail.     But  the  words  "  law- 
ful heirs"  standing  alone  will  not  be  construed  heirs  of  the  body  (/). 

(b)  Baker  v.  Wall,  1  Ld.  Favm.  ]85,  1  Eq.  Ca.  Ab.  214,  pi.  12,  stated  ante,  p.  76. 

ic)  Doe  d.  Treniewen  v.  Permewen,  3  Per.  &  D.  303,  11  Ad.  &-E11.  431. 

Id)  Lord  Ossulston's  case,  3  Salk.  336;  Doe  d.  Earl  of  Lindsey  v.  Colyear,  11  East,  548. 

[(e)  The  line  of  descent  of  lands  cannot  be  qualified,  except  through  the  medium  of  an 
entail.   Co.  Lit.  27  b. 

(/)  Wright  V.  Vernon,  2  Drew.  439,  7  H.  L.  Ca.  35,  4  Jur.  N.  S.  1113.] 

(o)  Church  v.  Wyatt.  Monre,  637,  Co.  Lit.  20  b,  Harg.  n.  2. 

(A)  2  Marsh.  107,  7  Taunt.  85. 

[(i)  7  Ell.  &  BI.  295. 

(./)  Matthews  v.  Gardner,  17  Beav.  254;  Simpson  v.  Ashworth,  6  Beav.  412;  and  gee 
Stratford  v.  Powell,  1  Ba.  &  Be.  1 ;  but  see  per  Bushe,  C.  J.,  in  Moffet  v.  Catherwood,  Ale. 
&  Nap.  472. 
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To  A.  and  his      A  devise  to  A.,  with  a  direction  that  neither  he  nor  his 

1161™" '  heirs  to  the  third  generation  should  mortgage  or  sell  the  de- 

'■  Heirs  to  the  vised  property,  will,  it  seems,  create  an  estate  tail  (4).    And 

third  genera-  a  devise  "  to  the  first  and  other  sons  of  A.  successively  ac- 
tion." 

cording  to  priority  of  birth  and  their  respective  heirs  for- 

To  several      ever,"  was  held  to  give  the  sons  successive  estates  in  tail,  as 

heirs  "  sue-     the  oul}'  waj'  of  Satisfying  the  intention  that  they  should  take 

cessively."       {„  succession  {I)  .] 

It  is  clear  that  the  words  ' '  heir  of  the  body  "  (in  the  singular)  oper- 
To  heir  of  the  ^^®  ^®  words  of  limitation,  and  consequently  confer  an  estate 
bodj'  in  the  tail.  Thus,  it  has  been  held  that  under  a  devise  to  A.  for 
smgu  ar.  jj^^^  ^^^  after  his  decease  to  the  heir  of  his  body  forever,  A. 
is  tenant  in  tail  (m) ;  and  a  devise  to  A.  and  such  heir  of  her 
*326  body  *  as  shall  be  living  at  her  decease  (ra) ,  [or  to  A.  and  his 
heir  male  living  to  attain  twenty-one,  and  for  want  of  such  issue 
male  the  inheritance  to  go  over(o),j  has  received  the  same  construc- 
tion. 

Nor  is  the  effect  varied  b}'  the  word  next  or  first  being  prefixed  to 
Limitation  to  "  ^^^''•"  ^  Thus,  in  Burley's  case  (;>),  a  devise  to  A.  for  life, 
next  or  first  remainder  to  the  next  heir  male ;  for  default  of  such  male 
heir  male.  j^^jj.^  \h&n  to  remain,  was  adjudged  to  give  an  estate  tail 
male  to  A.  So,  where  {q)  the  devise  was  to  M.  and  his  wife  for  their 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies,  it  was  held 
that  M.  and  his  wife  were  tenants  in  tail  male.-  Again,  a  devise  to  A. 
for  life,  and  after  his  death  to  th^  first  heir  male  of  his  body,  remainder 
over,  has  been  adjudged  to  create  an  estate  tail  male  (r). 

But  though  a  devise  to  the  next  heir  m.ale  simply,  following  a  devise 
To -"next  *"  ^^  ancestor  for  life,  does  not  confer  on  the  heir  an  estate 
heir  male,"  by  purchase  (the  words  being  construed  as  words  of  limita- 
Tdded'words  tion),  yet  if  the  testator  has  engrafted  words  of  limitation 
of  limitation,  qjj  tijg  devise  to  the  next  heir  male,  he  is  considered  as  indi- 
cating an  intention  to  use  the  term  "  heir  "  as  a  mere  descriptio  personce  ; 
in  other  words,  as  descriptive  merely  of  the  individual  who  fills  the 
character  of  heir  male  at  the  ancestor's  decease  ;  the  superadded  words 
of  limitation  having  the  effect  of  converting  the  expression  "  next  heir 
male"  into  words  of  purchase,  an  effect,  however,  which  (as  will  be 

(h)  Mortimer  v.  Hartley,  6  Ex.  47.  3  De  G.  &  S.  316 ;  but  see  S.  C,  6  C.  B.  819,  conU-a. 

(I)  Hennessey  v.  Bray,  33  Beav.  96,  and  post,  Ch.  XL.  s.  3.] 

(m)  Pa-wsev  v.  Lowdall,  Sty.  249,  273.  See  also  Willtins  v.  Whiting,  1  Bulst.  219. 1  Roll. 
Ab.  836;  [Clerk  cdins  Cheek  v.  Day,  Cro.  Eliz.  314;]  White  v.  Collins,  1  Com.  Rep.  289. 

(71)  Richards  v.  Bergavennv,  2  Vern.  324. 

[(o)  Doe  d.  Tremewen  v.  P'ermewen,  3  Per.  &  D.  303, 11  Ad.  &  Ell.  431.]  , 

(p)  Cited  1  Vent.  230. 

(j)  Miller  i).  Seagrove,  Rob.  Gavelk.  122, 16  Vin.  Ab.  Parols  (H),  pi.  4,  n. ;  and  see  1  Ves. 
337. 

(r)  Dubber  d.  TroUope  v.  Trollopc,  Amb.  453,  Lee  t.  Hardw.  160 ;  and  see  Goodright  «. 
Pullyn,  2  Ld.  Raym.  1437,  2  Stra.  729 ;  [O'Keefe  v.  Jones,  13  Ves.  412.] 

1  A  devise  of  land  to  the  testator's  "  son  an  estate  tail  to  W.  CufEee  v.  Milk,  10  Met. 
W.  and  his  oldest  male  heir  forever,"  gives      366. 
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shown  at  large  in  the  sequel)  does  not,  in  general,  belong  to  such  super- 
added expressions  of  this  nature.  This  rule  of  construction  is  founded 
on  the  authority  of  Archer's  case  (s),  where  lands  were  devised  to  A. 
for  life,  and  after  to  the  nest  heir  male  and  the  heirs  male  To  next  heir 
of  the  body  of  such  next  heir  male,  and  it  was  unanimously  jJJ^^I®  male*  of 
agreed  by  the  court  that  this  was  a  contingent  remainder  to  his  body, 
the  heir,  and  that  A.  was  but  tenant  for  life,  and  he  having  made  a 
feoffment  of  the  devised  lands,  it  was  held  that  such  contingent  remain- 
der was  destroyed. 

But  it  should  seem  that  this  construction  is  not  peculiar  to  such  a 
■case  as  Archer's;  namely,  where  the  word  "next"  is  prefixed, 
and  words  of  limitation  are  superadded  to  "  heir  male  ;  "  *  for  a  *327 
similar  construction  was  adopted  in  Willis  v.  Hiscox(f),  where 
the  former  circumstance  was  wanting.  The  devise  was  upon  trust  for 
the  testator's  son  W.  for  life,  and  after  his  decease  for  the  heir  male  of 
his  body  begotten  on  an  European  woman,  and  the  heirs  of  such  heir 
male,  and  in  case  the  son  should  die  without  leaving  such  heir  male  of 
his  bodj',  the  trustees  were  to  paj'  the  rents  equalh'  between  the  testa- 
tor's daughters  M.  and  A.  for  their  lives,  and  the  whole  to  the  survivor ; 
and  after  the  decease  of  the  survivor,  upon  trust  for  the  heir  male  of 
the  body  of  M.  and  the  heirs  of  such  heir  male,  and  in  default  of  such 
heir  male  of  her  body,  upon  trust  for  the  heir  male  of  the  body  of  A.  and 
the  heirs  of  such  heir  male.  W.  and  M.  both  died  without  "To  heir 
issue;  after  which  A.,  conceiving  herself  to  be  tenant  in  ™ody"and 
tail,  suffered  a  recover}-.  A  bill  was  filed  b}'  the  heir  male  his, heirs, 
of  the  body  of  A.  to  compel  a  conveyance  from  the  trustee;  and  Lord 
Cottenham  considered  his  title  so  clear  that  he  not  only  decided  in  his 
favor,  but  compelled  the  defendant  trustee  to  pay  the  costs  (u)  of  the 
suit  which  was  occasioned  by  his  refusal  to  convey  without  the  direction, 
of  the  court.  His  Lordship  said  :  "The  mother  has  an  estate  expressly 
for  life  :  and  after  her  death  the  devise  is  to  the  heir  male  of  her  body, 
in  the  singular  number,  with  words  of  limitation  to  the  heir  general  of 
such  heir,  which,  it  is  clearlj'  settled,  gives  an  estate  for  life  only  to  the 
parent,  and  the  inheritance  by  purchase  to  the  heir  of  the  body,  as  was 
decided  in  Archer's  case  (x)  and  assumed  by  Hale  in  King  v.  Moiling  (y) 
and  subsequent  cases.  If,  indeed,  that  proposition  were  doubtful  as  a 
general  rule,  all  doubt  would  have  been  removed  in  the  present  case  ; 
for  the  words  of  the  limitation  are  the  same  as  those  used  in  the  prior 

(s)  1  Kep.  66.  _  _  (0  4  My.  &  Or.  197. 

(m)  Remark  on  Willis  v.  Hiscox.  —  This  seems  rather  hard  upon  the  trustee,  as  there  was 
no  authority  directly  in  point,  and  the  cases  which  had  decided  that  a  devise  to  the  heir  of  the 
body  (in  the  singular)  of  the  devisee  for  life,  without  words  of  limitation  engrafted  tliereon, 
operated  to  confer  an  estate  tail  (ante,  p.  325),  and  also  that  superadded  words  of  limitation 
had  no  eifect  in  turning  heirs  male,  in  the  plural,  into  words  of  purchase,  afforded  an  argument 
in  favor  of  the  construction  which  the  court  rejected,  sufficiently  plausible,  one  should  have 
thought,  to  justify  the  trustee's  refusal  to  convey  without  judicial  sanction.  The  tendency  of 
such  decisions  is  to  increase  the  reluctance  which  is  now  very  commonly  felt  by  cautious  and 
well-informed  persons  to  take  trusteeships. 

(x)  1  Kep.  66.  (y)  1  Vent.  214;  and  see  Fearne,  C.  R.  p.  148. 
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devise  to  the  testator's  son  ;  and  the  particular  description  of  the  heir  of 
that  son  proves  that  he  must  have  taken  by  purchase." 

[To  hav-e  this  effect,  however,  the  superadded  words  must  be  dis- 
tinct words  of  inheritance.  For,  as  we  have  seen,  a  devise  to 
*328  *  A.  for  life,  remainder  to  the  heir  of  his  bodj/oreuer,  makes  A. 
tenant  in  tail;  the  word  "  forever,"  though  capable  of  creating 
a  fee,  being  insufficient  to  show  that  the  heir  was  intended  to  be  a  new 
stirpsiz).  But  it  is  not  necessar}-,  as  sometimes  contended,  that  the 
superadded  words  should  change  the  course  of  descent.  This  appears 
from  Archer's  case  itself,  and  was  expresslj'  so  decided  bj'  Sir  R.  Kin- 
derslej-,  V.-C.  (a).  Nor  is  it  necessary  that  the  first  estate  should  be 
expressly  an  estate  for  life  :  a  devise  "  to  A.  and  the  heir  male  of  his 
body,  and  the  heira  and  assigns  of  such  heir  male,"  gives  A.  an  estate 
for  life  merely,  with  a  contingent  remainder  in  fee  to  his  heir  male  {b) . 

Again,  a  devise  to  A.  for  life,  and  after  his  death  "  to  the  heir  male 
"To  heir  of  his  body  lawfully  begotten,  during  his  life"  gives  A.  an 
body  for  estate  for  life,  with  remainder  for  life  to  the  person  who  at 
life."  his  death  happens  to  be  his  heir  male  (c). J 

leirdni^luo  ^  devise  to  A.  et  semini  suo  (d),  or  to  A.  and  his  issue, ^ 

or  to  A.  "and  clearly  creates  an  estate  tail,  as  is  shown  more  at  large  in  a 
"oifsprmg,"  Subsequent  chapter  (e) .  [A  devise  to  A.  and  his  offspring  (/) , 
or  "family  and  a  devise  to  A.  and  his  family  according  to  seniority  {cf), 
seniority."      have  also  been  held  to  create  an  estate  tail  general.] 

So,  where  a  testator,  in  the  first  instance,  devises  lands  to  a  person 
and  his  heirs,  and  then  proceeds  to  devise  over  the  propertj'  in  terms 
which  show  that  he  used  the  word  ' '  heirs  "  in  the  prior  devise  in  the 
restricted  sense  of  heirs  of  the  bodj' ;  such  devise,  of  course,  confers 
onlj'  an  estate  tail,  the  eff'ect  being  the  same  as  if  the  latter  expression 
To  A.  and  his  had  been  originally  employed.  Thus,  if  lands  are  devised  to 
heirs,  and  if    j^     or  to  A.  and  his  heirs,  and  if  he  shall  die  without  heirs 

he  shall  die         » ,  ,     ,      ,  •  ,  ,     .  „,.,-, 

without  heirs  of  his  body,'or  Without  heirs  male  of  his  bodj-,  or  without  an 
of  his  body,     jjgjj,  qj,  g^^  j^gjj.  j^^j^jg  qJ  j^jg  body,^  then  over  to  another,  such 

[(s)  Pawsey  v.  Lowdall,  Sty.  249,  273.  stated  above.  See  also  Fuller  v.  Chamicr,  L.  R. 
2  Eq.  682,  35  L.  J.  Ch.  774;  the  latter  rejiort  supplies  the  material  information  that  the 
devisees  for  life  were  treated  as  joint-tenants  notwitlistanding  the  words  "  equal  shares;  "  so 
that  the  entire  propertv  was  in  the  sole  survivor. 

{«)  Greaves  v.  Simpson.  33  L.  J.  Ch.  641,  10  Jur.  (N.  S.)  609. 

(6)  Chamberlayne  v.  Chamberlayne.  6  Ell.  &  Bl.  625. 

(c)  'White  r.  Collins,  1  Com.  Ecp.  289.]  (d)  Co.  Lit.  9  b. 

(e)  Chap.  XXXIX.  [  (/)  Young  ».  Davies.  2  Dr.  &  Sm.  167. 

Ig)  Lucas  v.  Goklsmid,  29  Beav.  657.  "To  A.  and  his  family"  simplv,  gives  a  fee- 
simple;  ante,  p.  274.] 

1  An  estate  tail  arises  in  Massachusetts,  Pick.  104, 114 ;   Cote  v.  Von   Bonnhorst,  41 

as  at  common  law,  by   virtue   of  a  devise  Penn.  St.  243.    A  deed  to  husband  and  wife, 

to  several  in  equal  parts,  with   a  provision  executed  before  the  Revised  Statutes  of  Jlassa- 

that  if  one  of  them   die  without  issue  the  chusetts  took  effect,  conve\'ing  land  to  be 

estate  given  him  shall  go  to   the  testator's  held  by  them  during  tlieir  lives  and  the  life 

heirs.      Hayward    v.    Howe,    12    Gray,   49.  of  the  survivor,  and  by  the  heirs  of  their 

A  devise  to  one  and  his  children,  he  hav-  bodies,  created  an  estate  tail  in  the  grantees, 

ing  no  children  at  the  time,   is  equivalent  Steel  v.  Cook,  1  Met.  281. 

to  a  devise  to  him  and  his  issue,  and  creates  ^  See  Hawley  v.  Northampton,  8  Mass.  3. 
an  estate  tail.     Nightingale  v.  Burrell,  15 
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devise  vests  ia  the  devisee  an  estate  tail  general,  or  an  estate  tail  male, 
as  the  case  may  be  (h) . 

*  Indeed,  so  well  has  this  been  settled  from  an  early  period,     *.329 
that  to  found  an  argument  in  favor  of  a  contrary  construction, 
recourse  is  alwa3'S  had  to  special  circumstances.     Thus,  where  (i)  a 
testator  devised  lands  to  his  wife  for  life,  and  after  her  death  to  J.  his 
eldest  son  and  his  heirs,  upon  condition  that  J.,  as  soon  as  _.    ,.     ^ 

!••  11  Direction  to 

the  land  should  come  unto  mm  in  possession,  should  grant  giant  a  fee 
to  S.  testator's  second  son  and  his  heirs  an  annual  rent  of  conclusive""' 
41. ,  and  that  if  J.  should  die  without  heirs  of  his  body  the  land  against  an 
should  remain  to  S.  and  the  heirs  of  his  bod}' ;  it  was  con- 
tended that  the  intent  was  shown  that  J.  should  have  a  fee,  otherwise 
he  could  not  legally  grant  such  a  rent  to  have  continuance  after  his 
death  ;  but  it  was  resolved  to  be  an  estate  tail ;  for  being  limited,  that 
if  he  died  without  issue  then  it  should  be  to  S.  and  his  heirs  of  his  body, 
showed  what  heirs  of  J.  were  intended,  viz.  heirs  of  his  body  ;  and  though 
he  was  to  make  a  grant  of  the  rent,  j'et  this,  being  by  appointment  of 
the  donor,  was  not  contra  formam  donationis,  but  stood  with  the  gifti,  and 
it  should  bind  the  issue  in  tail.     The  court  evidently  considered  the 
direction  to  grant  the  fee  farm  rent  as  conferring  a  power,  or  ratlier, 
perhaps,  a  trust  coupled-with  a  power,  in  which  view  it  was  consistent 
with  an  estate  tail. 

And  here  it  should  be  observed  that  where  real  estate  is  devised  over 
in  default  of  heirs  of  the  first  devisee,  and  the  ulterior  devisee  stands 
related  to  the  prior  devisee  so  as  to  be  in  the  course  of  de-  Devise  over 

scent  from  him,  whether  in  the  lineal  or  collateral  line  and  "".failure  of 

...  IT  heirs  to  a 

however  remote,  as  the  prior  devisee  in  that  case  could  not  person  in  line 
die  without  heirs  while  the  devisee  over  exists,  the  word  cJeateres'tate 
"heirs  "  is  construed  to  mean  heirs  of  the  body,  and  accord-  tail, 
ingl}-  the  estate  of  the  first  devisee,  bj'  the  effect  of  the  devise  over,  is 
restricted  to  an  estate  "tail,  and  the  estate  of  the  devisee  over 
becomes  a  remainder  expectant  on  that  estate  (k) .     This  *  con-     *330 


(h)  Tracy  v.  Glover,  cit.  3  Leon.  1.30,  pi.  18-3,  Godb.  16;  and  see  Blaxton  v.  Stone,  3  Mod. 
123;  Denn  v.  Slater,  5  T.  R.  335.  [The  rule  is  also  applicable  to  deeds.  Co.  Lit.  21  a.  And 
in  wills  it  holds  where  the  devise  over  is  if  the  prior  devisee  "die  without  issue."  Browne  w. 
.Jerves,  Cro.  Jac.  290;  Chadock  v.  Cowlev,  ib.  695;  Doe  d.  Neville  v.  Rivers,  7  T.  R.  276; 
Doe  d.  Ellis  v.  Ellis,  9  East,  382;  Biddulph'j).  Lees,  Ell.  Bl.  &  Ell.  289;  and  see  ante,  Ch. 
XVIL  s.  6.  In  Cane  v.  James,  cit.  Skinn.  19,  where  the  devise  was  to  A.  and  his  heirs,  and 
if  A.  die  without  heirs  of  his  body  that  his  sister  should  have  600Z.,  it  was  held  that  A.  took 
the  fee.  It  will  be  observed  that  there  was  no  devise  over  of  the  land  itself.  But  if  the  dying 
without  heirs  male  or  without  issue  be  coupled  with  any  other  contingency,  as  *'  dying  with- 
out heirs  male  in  the  lifetime  of  A.,"  the  first  devisee  takes  not  an  estate  tail,  but  an  estate  in 
fee,  with  an  executorv  devise  over.  Pells  v.  Brown,  Cro.  Jac.  590;  Eastman  v.  Baker,  1 
Taunt.  179;  Denn  v.  Kemeys,  9  East,  366;  Doe  v.  Chaffey,  16  M.  &  Wels.  656,  ante,  p.  75; 
and  see  post,  Ch.  XLI.  s.  2.]  As  to  the  effect  of  stat.  1  Vict.  c.  26  on  devises  of  the  above 
kind,  see  Vol.  I.  p.  560,  and  post,  Ch.  XLI.  s.  i.  (I)  Dutton  v.  Engram,  Cro.  Jac.  427. 

{k)  1  Roll.  Ab.  836;  2  Lev.  162;  Cro.  Jac.  416;  1  Freem.  74;  2  Eq.  Cas.  Ab.  306,  pi.  2; 
3  Lev.  70;  2  Stra.  849:  Amb.  363;  2  Ed.  297;  Cas.  t.  Talb.  1;  Willes,  164,  369;  1  P.  W.  23; 
Doug.  266;  Cowp.  2.34;  3  T.  R.  491,  488,  n.;  2  Mar.sh.  170;6  Taunt.  485;  6  Beav.  412. 
A  few  early  decisions  to  the  contrary,  such  as  Hearu  v.  Allen,  Cro.  Car.  57,  are  overruled  by 
the  current  of  authorities. 
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struction  is  induced  by  the  evident  absurdity  of  supposing  the  tes- 
tator to  mean  that  his  devise  over  should  depend  on  an  event 
which  cannot  happen  without  involving  the  extinction  of  its  immediate 
object. 

But  the  court  will  not  so  construe  the  word  heirs  where  the  devise 
Otherwise  over  is  to  a  Stranger,  however  plausible  may  be  the  conjec- 
stranger  in  *"^^  ^^^^  ^*  ^^^  ^°  intended,  and  consequently  the  devise 
blood.  over  is  void  for  remoteness  (/)  ;  and  formerly  a  relation  of 

the  half-blood  or  a  parent  or  grandparent  was,  for  this  purpose,  con- 
sidered as  a  stranger,  such  persons  being  then  excluded  from  taking 
[directly]  by  descent  (m) ;  but  the  law,  at  least  as  to  persons  djang 
since-  the  31st  of  December,  1833,  is  now  regulated  by  the  statute 
3  &  4  W.  4,  c.  106,  which  has  admitted  relations  of  the  half-blood, 
and  parents  and  other  ancestral  relations  in  the  ascending  line,  to  the 
heirship  (n) . 

[In  Harris  v.  Davis  (o) ,  the  gift  over  in  default  of  heirs  of  the  first 
To  several,  devisee  was  to  several  other  persons,  one  of  whom  was  not 
is"a  stranirer  related  to  the  first  devisee,  but^as  all  the  others  were  related 
in  blood.  to  him,  he  was  held  to  take  an  estate  tail.  It  would  seem, 
therefore,  sufficient  to  give  the  first  devisee  an  estate  tail  that  ani/  one  of 
a  number  of  devisees  over  was  related  to  him.] 

Of  course  the  limiting  of  the  estate  over,  in  default  of  heirs  of  the 
As  to  limita-  body  or  issue,  to  the  right  heirs  of  the  devisee,  does  not  vary 
tion  over  to  the  Construction  further  than  to  give  the  devisee  the  remain- 
heirs  of  the  der  in  fee  expectant  on  the  estate  tail.  Thus,  where  (p)  a 
devisee.  testator  devised  certain  lands  unto  his  son  P.  and  his  heirs 

forever,  on  condition  that  he  paid  W.  30Z.  within  one  j-ear  after  the 
death  of  the  testator's  wife,  and  he  gave  other  tenements  to  other  sons, 
adding  the  following  clause:  "Item.  Mj' will  and  mind  is,  that  in 
case  an}'  of  my  said  children  unto  whom  I  have  bequeathed  any  of  mj' 
real  or  copj'hold  estates  shall  die  without  issue,  then  I  give  the  estate  of 
him  or  her  so  dj-ing  unto  his  or  their  right  heirs  forever ;  "  and  it  was  held 
that  the  children  took  estates  tail,  with  remainder  in  fee  to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  estate  tail  special 

-  bj'  implication.     As  where  (y)  the  devise  was  to  the 

general  cut     *331     use  *  of  the  testator's  eldest  son  John  and  his  heirs 

tTt^'i"  forever,  and  failing  issue   of  John,  to  the  use   of 

special  by       James  the  second  son  and  his  heirs  forever,  and  faihng 

implication,     j^g^g  ^^  ^j^^^^  ^^^^  ^^  ^^^  ^gg  ^f  ^j^g  ^j^jj.^  g^^  George  and 

(l)  Grumble  v.  Jones,  2  Eq.  Ca.  Ab.  300,  pi.  15,  11  Mod.  207.  Willes,  166,  n.,  1  Salk.  238 
nom.  Aumble  v.  Jones;  Att.-Gen.  «.  Gill,  2  P.  W.  369;  Griffiths  ».  Grieve,  1  J.  &  W.  31. 

(m)  [Tilburgh  v.  Barbut,  1  Ves.  88,  3  Atk.  617;  and]  see  Preston  d.  Eagle ».  Funnell, 
Willes,  164;  rMoffet  v.  Catherwood,  Ale.  &  Nap.  472.] 

(h)  See  1  Havcs's  Introd.  5th  ed.  p.  319.  [(o)  1  Coll.  416.] 

(p)  Brioe  v.  Smith,  Willes,  1. 

(})  Fitzgerald  v.  Leslie,  3  B.  P.  C.  Toml.  154.  This  seems  to  be  the  converse  of  Tuck  v. 
Frencham,  Moore,  13,  pi.  50, 1  And.  8,  and  Doe  d.  Hanson  v.  Fyldes,  Cowp,  833,  stated  Vol.  I. 
p.  485. 
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his  heirs  forever,  and  failing  his  issue,  to  the  use  of  ever3'  other  son  the 
testator  should  or  might  have,  according  to  priority  of  birth  ;  and  fail- 
ing his  (testator's)  issue  male,  then  to  his  issue  female  and  their  heirs  for- 
ever, and  for  want  of  issue  female,  then  to  the  use  of  his  (the  testator's) 
heirs  forever :  it  was  argued  that  the  testator  evidently  intended  to 
postpone  the  female  to  the  male  line  of  issue,  and  that  the  latter  part 
of  the  will  was  explanatorj^  of  the  devise  to  the  sons,  showing  that  thej^ 
were  to  take  estates  tail  male  onlj' ;  for  that  the  intent  of  postponing 
the  issue  female  could  not  be  answered  without  postponing  his  grand- 
daughters as  well  as  daughters,  who  were  both  comprehended  under  the 
general  expression  of  his  issue  female  ;  and  of  this  opinion  appears  to 
have  been  the  House  of  Lords,  confirming  a  decree  of  the  Irish  Court 
of  Exchequer  (/■) . 

[(r)  But  t,here  would  be  obvious  difficulty  in  -working  out  the  case  on  this  principle  ;  for 
pan  ratione  the  daughters  should  have  taken  estates  tail  female.  The  case  is  mentioned 
doubtingly  bj-  Lord  St.  Leonards,  4  H.  L.  Ca.  280.] 

This  cliapter,  it  is  obvious,  does  not  exhaust  the  general  subject  of  which  it  professes  to 
treat.  The  numerous  instances  in  which  the  words  heirs  of  ike  body,  accompanied  by  ex- 
planatory expressions,  and  the  words  children,  son  and  issue  have  operated  to  confer  an  estate 
tail,  are  fully  discussed  in  subsequent  chapters,  to  which,  therefore,  the  reader  is  referred. 
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*  CHAPTER  XXXVI. 


RULE   IN   SHELLEY  S   CASE. 

I.   Nature  of  the  Rule.  —  Requisites  to  its  Operation ;  considered  in  regard  to  the  Estate 
of  Freehold,  —  in  regard  to  the  Limitation  to  the  Heirs,  —  Questions  where  one  or  both 
of  the  Limitations  relate  to  several  Persons. 
II.   Executory  Trusts. 
III.   Practical  Effect  of  the  Rule  considered. 

I.  The  rule  in  Shelley's  Case  ^  is  a  rule  of  law,  and  not  of  construc- 
tion (a).  The  rule  simply  is,  that,  where  an  estate  of  free-  Nature  of  the 
hold  is  limited  to  a  person,  and  the  same  instrument  contains  levVcas'r'" 

(a)  The  comprehensive  nature  of  the  present  work  renders  it  impossible  to  present  more 
than  a  brief  outline  of  the  chief  practical  points  connected  with  the  rule  in  Shelley's  Case, 
which  require  the  attention  of  the  student  or  the  practitioner ;  and  this  plan  is  the  more  will- 
ingly submitted  to,  since  the  subject  has  received  an  elaborate  investigation  from  several 
writers,  who  have  brought  great  learning  and  abilities  to  the  taslj. 


1  The  familiar  words  of  inheritance  em- 
ployed in  conveyancing  were,  in  the  Latin 
form,  et  suis  hceredibus,  first  brought  into 
common  use  in  England  in  the  12th  or  late  in 
the  11th  century  ;  following  upon  the  estab- 
lishment, effected  towards  the  close  of  the 
11th  century,  of  the  feudal  tenures,  or,  to 
speak  more" exactly,  of  tlie  tenure  by  knight 
service.  At  the  same  time,  in  immediate 
connection  with  the  words  of  inheritance,  re- 
ciprocal words  declaring  that  the  feud  was  to 
be  held  of  the  donor  "  and  Ais  lieirs  "  were 
introduced  into  general  use.  The  gift  con- 
templated a  relation  in  perpetuum  be- 
tween the  donor  and  his  descendants  and 
the  donee  and  his  descendants.  And  there 
are  indications  that  with  this  gift  of  an 
estate  of  inheritance  the  heir  apparent,  not 
without  some  further  ground  in  earlier  though 
irregular  practice,  came,  and  for  a  long  time 
continued,  to  think  himself  in  some  way  in- 
cluded in  the  gift  itself,  either  as  tenant 
witli  the  ancestor,  or  as  having  some  other 
sort  of  interest  of  which  he  ought  not  to  be 
deprived  by  any  gift  of  his  ancestor  alone. 
That  is,  as' would  be  said  in  later  times,  he 
considered  either  that  he  took  by  purchase 
from  the  donor,  or  that  the  gift  amounted  to 
an  entail.  Some  of  the  many  indications  to 
this  effect  may  be  pointed  out.  In  the  Cus- 
tumal  known  as  the  Laws  of  Henry  the  First, 
a  work  of  the  first  half  of  the  12th  century, 
it  is  said  that  one  wlio  has  bookland  (land  of 
inheritance  granted  by  writing  out  of  the 
public  domain)  given  him  by  his  "  parentes  " 


should  not  convej'  it  awav  from  his  family. 
Hen.  1,  c.  70.  §  2i  ;  Placita  Anglo-Norman- 
nica,  Introd.  44,  45,  note.  In  tlie  reign  of  the 
same  Henry  the  First  (1100-1135)  a  son  con- 
firms (or  rather  malces  anew)  a  gift  of  laud 
made  by  his  father  in  frankaImoign,which  had 
been  adjudged  good  against  the  son.  Placita 
Anglo-Normanuica,  128,  129.  See  also  2  Hist. 
Moil.  Abingdon,  136,  nnno  1104.  In  a  record 
of  about  the  year  1160,  an  action  is  stated  to 
have  been  brought  by  the  Abbot  of  Abing- 
don against  one  Pagan,  "cum  filio  quem 
heredem  habuit"  to  recover  certain  fieis  al- 
leged to  have  been  forfeited  by  Pagan  the 
father  ;  the  litigation  being  terminated  with 
a  concord  by  which  the  plaintiff  gave  to 
Pagan  "  et  heredibus  suis,  jure  hereditario 
...  in  perpetuum,"  the  land  in  question 
upon  certain  conditions,  wliich  Pagan  "et 
filius  suus  "  promised  to  perform.  PI,  A.-N. 
208, 209.  Glanville,  writing  about  twenty-five 
vears  later,  says  that  a  man  may  make  a  will 
in  his  last  illness  "  with  the  consent  of  his 
heir;  "  that  he  cannot  "  without  his  heir's 
consent,"  give  any  part  of  his  inheritance  to 
a  vounger  son  ;  and  that  he  cannot  disinherit 
"his  son  and  heir,"  even  as  to  land  which  lie 
has  bought,  though  if  he  have  no  lieir  of  his 
body  he  may  do  as  he  will  with  such  land. 
Lib.  7,  c.  1.  He  might,  however,  convey  a 
reasonable  part  of  purchased  iiroperty  with- 
out the  consent  of  his  bodily  heir.  lb'  And 
see  further,  as  to  the  limits  upon  alienation, 
Magna  Charta,  c.  39  (Henry  3,  A.  D. 
1217),  with  Coke's   comments,   2  Inst.   66. 
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a  limitation,  either  mediate  or  immediate,^  to  his  heirs  or  the  heirs 
of  his  body,  the  word  heirs  is  a  word  of  limitation,  i.e.  the  ancestor 


This  relation  of  the  heir  to  his  father's  feud 
did  not  long  survive  the  12th  centurj',  though 
traces  of  it  apparently  are  seen  in  Bracton, 
whose  treatise  us  thought  by  Sir  Travers 
Twiss  to  have  been  written  all  along  between 
about  the  years  1227  and  1257.  By  that  time 
a  feoffment  to  a  man  and  his  heirs  enabled 
the  feoffee  to  convey  the  feud  absolutely  as 
against  the  heir  ;  but  a  lingering  assertion  of 
tlie  position  of  the  heir  may  perhaps  be  seen 
in  the  remark  by  Bracton,  in  speaking  of 
gifts  to  a  man  and  the  heirs  of  his  body 
(which  was  then  a  gift  in  fee  conditional  upon 
procreation,  and  not,  as  later,  an  estate  tail), 
that  "some  think  the  heirs  were  feoffed  with 
their  fathers,"  which,  he  adds,  is  not  true. 
Lib.  2,  c.  6,  fol.  17  b.  The  only  or  the  chief 
difference  at  that  time  between  a  gift  to  a  man 
and  his  heirs  general,  and  one  to  a  man  and 
the  heirs  of  his  body,  was  this,  that,  while  in 
tiie  first  case  the  feoffee  could  convey  the  fief 
without  his  heir's  consent,  in  the  second  he 
was  deemed  to  liave  taken  the  fief  upon  con- 
ditipn  of  having  an  heir  of  his  body  ;■  tailing 
which  the  estate  reverted  at  his  death  to  the 
donor.  But  if  an  heir  were  born  to  him,  then 
he  held  as  in  the  first  case,  and  could  alien 
accordingly  to  the  disherison  of  the  heir  ; 
though  this  -is  afterwards  declared  by  the 
statute  De  donis  conditi-onalibus  (confirming 
.  so  far  what  has  already  been  stated),  to  have ' 
been  contrary  to  the  will  of  the  donor  and 
the  express  "form  of  the  gift.  The  statute 
referred  to,  passed  in  the  }'ear  1285,  changed 
all  this,  and  declared  that  the  intention  of  the 
donor  in  a  conditional  gift  should  thereafter 
prevail  ;  thus,  without  altering  the  form  of 
the  gift,  creating  estates  tail.  No  change 
was  made  as  to  gifts  to  a  man  and  his  heirs 
general;  such  remaining  alienable  by  the  an- 
cestor against  the  heir,  as  they  had  been  long 
before.  The  growth,  it  may  be  here  remarked, 
of  a  right  of  alienation  against  the  heir,  which 
terminated  in  one  particular  with  the  statute 
De.  donis,  may  have  been  promoted  by  the 
right  of  the  ancestor  to  alien  absolutely  his 
purchased  property,  other  than  at  first  his 
fief  (Hen.  1,  c.  70,  §  21);  but  the  exercise 
of  the  right  must  have  been  greatly  and  di- 
rectly furthered  by  the  introduction  into  the 
feudal  gift  itself,  early  in  the  13th  or  late  in 
the  12th  century,  of  the  word  "assigns,"  the 
feoffment  now,  as  in  modern  times,  often 
running  to  the  feoffee,  "his  heirs  and  a.s- 
signs."  The  assign  would  now  be  protected 
against  the  heir  by  the  feoffor's  warranty. 
Thus  far  of  the  earlier  history  of  the  word 
"heirs."  Now,  it  was  no  mere  matter  of 
words  when,  in  Bracton's  time,  it  was  said  by 
some  that  the  heir  was  feoffed  with  his  an- 
cestor. Upon  the  decision  of  that  contention 
hung,  in  the  logic  of  lawyers  whose  acute- 


ness  has  scarcely  been  surpassed,  the  chief 
feudal  rights  of  the  donor  of  the  feud.  If  the 
heir  was  then  feoffed,  he  was  then  admitted 
to  seisin,  and  the  right  to  claim  the  payment 
of  reliefs  for  admission  to  the  inheritance  was 
gone,  and  with  it,  perhaps,  primer  seisins 
and  the  emoluments  of  wardship.  This  could 
not  be  tolerated,  and  hence  the  heir  was 
deemed  to  take  b^^  descent  from  his  ancestor, 
and  not  by  purchase  from  the  donor  of  the 
feud.  Whether  the  rule  in  Shelley's  Case 
of  later  times  (A.  D.  1581)  was  influenced  by 
this  consideration,  is  not  clear  ;  it  is  com- 
monly thought  to  have  been,  and  the  sugges- 
tion is  not  improbable.  But  Shelley's  Case, 
as  the  report  itself  shows,  enunciated  no  new 
doctrine,  and  some  of  the  earlier  cases  show 
that  other  considerations  were  operating  in 
the  same  direction.  The  same  doctrine  had 
been  laid  down  as  early  as  the  year  1.32.5, 
mpre  than  two  and  a  half  centuries  before  Shel- 
ley's Case.  JM.  18  Edw.  2,  577:'  Hargrave's 
Law  Tracts,  501.  In  his  opinion  in  Perrin 
V.  Blake,  there  reported,  Mr.  Justice  Black- 
stone  largely  quotes  this  very  earl^'  case,  as 
showing  that  one  of  tlie  grounds  of  the  rule 
by  which  an  estate  to  a  man  for  life,  with  re- 
mainder to  his  heirs,  was  deemed  to  give  the 
fee  to  the  ancestor  was  that  of  facilitating  the 
alienation  of  land;  a  result,  however  indirect, 
of  the  judgment  in  the  case  referred  to  (M. 
18  Edw.  2),  by  which  the  lands  of  the  ances- 
tor thus  given  were  after  his  death  held  to  be 
still  charged  with  his  debts.  Another  ground 
stilted  by  iMr.  Justice  Blackstone,  and  en- 
forced by  the  same  case,  was  that  the  rule 
was  necessaiy  to  prevent  an  abeyance  of  the 
inheritance,  a  thing  which  would  have  been 
attended  with  serious  inconvenience.  The 
old  policy,  however,  which  dictated  the  rule, 
though  founded  upon  or  influenced  by  all 
these  considerations,  has  long  since  ceased  to 
be  of  force ;  and  the  practical  result,  so  far  as 
this  country  is  concerned,  is  that,  even  in 
those  states  in  which  the  rule  in  Shelley's 
Case  prevails,  every  reasonable  opportunity 
is  embraced  to  find  an  escape  from  the  appli- 
cation of  the  doctrine.  Aside  from  plain  and 
dong-recognized  distinctions,  such  as  that  the 
two  parts  must  be  of  ,like  quality,  both  legal 
or  both  equitable,  in  order  to  coalesce  in  the 
ancestor,  the  tendency  of  the  Arherican  cases 
in  such  states  is  strongly  in  the  direction  of 
giving  effect  to  the  intention  of  the  testator 
(to  narrow  the  subject  now  to  wills)  wherever 
there  is  indication,  however  indirect,  of  a 
knowledge  of  the  existence  of  the  rule,  and 
of  a  purpose  to  escape  its  consequences ;  pro- 
vided the  language  of  the  will  is  suflicient  for 
that  purpose.  See  Lytle  v.  Beveridge,  58 
N.  Y.  592,  600;  Huber'.s  Appeal,  80  Penn.  St. 
348;  Dodson  v.  Ball,  60  Penn.  St.  492;  Rife 


1  These  words,  "mediate  or  immediate," 
have  sometimes  been  overlooked,  and  even 
learned  judges  have  been  led  to  suppose  that 
where  the  heirs  of  the  donee  did  not  take  im- 


mediately after.him,  but  after  the  expiration 
of  an  intermediate  estate,  the  rule  in  Shelley's 
Case  did  not  apply.  See,  e.y.  Richardson  v. 
Wheatland,  7  Met.  169,  172,  Shaw,  C.  J. 
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takes  the  whole  estate  comprised  in  this  term.  Thus,  if  the  limitation 
be  to  the  heirs  of  his  body,  he  takes  a  fee  tail ;  if  to  his  heirs  general, 
a  fee-simple  (b) . 

(J)  Shelley's  Case,  1  Rep.  93,  104  a.  The  question  was  not  directly  raised  in  this  case,  hut 
was  incidentally  mucli  discussed.  See  some  observations  on  the  nature  and  jrit^in  of  the  rule, 
Fea.  C.  E.,  an'd  Hayes's  Supplem.  ;  Prest.  Est.  Vol.  I.  c.  3.  See  also  Earl  of  Bedford's 
Case,  Moore,  718  ;  Whiting  v.  Willcina,  1  Bulstr.  219  ;  Rundale  v.  Eeley,  Cart.  170  ;  Brough- 
ton  V.  Langley,  2  Ld.  Raym.  873,  2  Salk.  679,  and  cases  passim  in  the  next  chapter. 


V.  Geyer,  59  Penn.  St.  393;  Criswell's  Appeal, 
41  Penn.  St.  288;  Gernet  v.  Lrnn,  31  Penn. 
St.  94;  Steacy  v.  Rice,  27  'Penn.  St.  75; 
Yarnall's  Appeal,  70  Penn.  St.  335;  George  ». 
Morgan,  16  ]?enn.  St.  95;  Guthrie's  Appeal, 
37  Penn.  St.  9 ;  Chew's  Appeal,  ib.  2a;  New- 
man's Appeal,  35  Penn.  St.  339;  Brown  v. 
Lvnn,  2  Seld.  419 ;  Simpers  i).  Simpers,  15 
Md.  160;  Chilton  v.  Henderson,  9  Gill,  432; 
Moore  v.  Brooks,  12  Graft.  135 ;  Thompson  v. 
Mitchell,  4  Jones,  Eq.  441;  Griffith  v.  Derrin- 
ger, 5  Harr.  (Del.)  284;  Russ  v.  Russ,  9  Fla. 
105;  Vaden  v.  Hance,  1  Head,  300;  Cooper 
V.  Courser,  2  Coldw.  416;  Williams  v.  Sneed, 
3  Coldw."  533;  Dudley  v.  Mallery,  4  Ga.  52; 
Siceloff  V.  Redman,  26  Ind.  251 ;  Crockett  v. 
Robinson,  46  N.  H.  454;  Kennedy  r.  Ken- 
nedy, 5  Dutch.  185;  Norris  »..  Hensley,  27 
Cal.  439.  Of  course  there  need  be  no  further 
evidence  of  a  recognition  by  the  testator  of 
the  rule  than  is  involved  in  the  use  of  such 
language  as  will  permit  a  departure  from  its 
controlling  effect.  But  the  mere  fact  that  a 
purpose  to  give  an  estate  for  life  to  the  an- 
cestor is  manifest,  is  not  deemed  sufficient, 
where  the  rule  in  Shelley's  Case  prevails,  to 
justify  a  departure  from  the  rule,  t'uch  a 
purpose  appears,  indee,d,  in  most  cases  that 
clearly  fall  within  the  rule :  there  must  be  apt 
language  to  exclude  a  fee- in  the  ancestor.  See, 
e.g.  Moore  v.  Brooks,  12  Gratt,  135;  Ru- 
ber's Appeal,  80  Penn.  St.  348;  Criswell's 
Appeal,  41  Penn.  St.  288;  Guthrie's  Appeal, 
37  Penn.  St.  9;  and  other  cases,  supra.  But 
it  is  enough  to  prevent  an  enlargement  of  the 
life-estate,  by  the  general  current  of  the  au- 
thorities, that  the  will  has  designated  certain 
persons  as  the  objects  of  the  ulterior  bounty 
of  the  testator,  though  they  may  be  the  same 
as  the  heirs  at  law.  Huber's  Appeal,  supra. 
See  McKee  v.  McKinley,  33  Penn.  St.  92. 
In  those  states  in  which  the  rule  in  Shelley's 
Case  does  not  prevail,  the  intention  to  give  an 
estate  by  purchase  to  the  heir  may,  of  course, 
more  easily  prevail;  and  language  which, 
under  that  rule,  would  give  a'fee  to  the  ances- 
tor, may  be  sufficient  to  give  a  remainder  to 
his  chilQ.  Putnam  v.  Gleason,  99  Mass.  454 ; 
Carter  v.  Reddish,  32  Ohio  St.  1;  Bunnell  v. 
Evans,  26  Ohio  St.  409;  Williamson  v.  Wil- 
liamson, 18  B.  Mon.  329.  See  Flournoy  v. 
Flourno}',  1  Bush,  515.  However,  even  in 
such  states  the  intention  must  be  shown  by 
such  language  as  the  laV  deems  appropriate 
for  the  purpose.  Carter  v.  Reddish,  supra. 
A  man  may,  in  point  of  fact,  intend  to  give  a 
remainder  to  the  heir  of  A.  in  a  gift  to  "  A. 
and  his  heirs,"  according  to  the  natural  and 
original  meaning  of  those  words ;  but  such  is 
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the  imiversally  established  interpretation  put 
upon  that  language,  that,  unless  the  indica- 
tion be  very  clear,  by  other  language  of  the 
will,  that  tlie  testator  intended  to  limit  to  A. 
an  estate  for  life,  he  will  take  the  property 
absolutely.  Nor  can  the  case  be  different 
even  where,  as  in  New  York,  the  use  of  the 
wcrd  *'  heirs  "  is  unnecessary  in  deeds  as  well 
as  in  wills  to  create  an  estate  in  fee.  The 
presumption  is  universal  that  the  word 
"heirs"  is  a  word  of  limitation,  and  not  of 
purchase.  Compare  ante,  p.  61,  note.  And 
so  at  common  law,  of  "heirs  of  the  body." 
Guthrie's  Appeal,  37  Penn.  St.  9.  Contra  by 
statute-in  Illinois.  Butler  v.  Huestis,  68  HI. 
594.,  The  word  "heirs"  being  therefore, 
prima  facie,  a  word  of  inheritance,  it  is  per- 
fectly clear  that  (in  applying  the  rule  in  Shel- 
ley's Case)  the  test  as  to  whether  the  estate  is 
given  to  the  ancestor  absoluteh",  or  for  life 
only,  arises  in  connection  with  tlie  use  of  this 
word.  If  the  primary  sense  of  the  word  "  heirs  " 
has  not  been  affected  by  the  terms  of  the  will,  it 
cannot  be  a  word  of  purchase ;  and  the  entire 
fee  is  given  to  the  ancestor.  If.  however,  the 
strict  meaning  of  the  word  is  modified  by 
the  context,  the  persons  referred  to  will  take 
by  purchase,  and  the  estate  of  the  ancestor 
will  be  limited  by  so  much.  See  Phvsick's  Ap- 
peal, 50  Penn.  St.  128 ;  Nice's  Appeal,  ib.  143. 
The  rule  in  Shelley's  Case  formerly  prevailed 
in  most,  if  not  in  all,  of  the  oIder~states.  See 
Steel  V.  Cook,  1  Met.  282 ;  Bowers  v.  Porter, 
4  Pick.  206;  Crockett  v.  Robinson,  46  N.  H. 
454;  Dennett  v.  Dennett,  43  N.  H.  499; 
Cooper  V.  Cooper,  6  R.  I.  261 ;  Thurston  v. 
Thurston,  ib.  296;  Williams  v.  Angell,  7  R.  I. 
145;  Jillson  v.  Wilcox,  ib.  515;  Manches- 
ter V.  Durfee,  5  R.  I.  549;  Bishop  v.  Selleck, 
1  Day,  299;  Lvtle  v.  Beveridge,  58  N.  Y. 
592,  601;  Brant  v.  Gelston,  2  Johns.  Cas. 
384;  Kingsland  v.  Rapelye,  3  Edw.  1;  Quick 
V.  Quick,  21  N.  J.  Eq.  13;  Ackers  v.  Ackers, 
23  N.  J.  Eq.  26;  List  v.  Rodnev,  83  Penn.  St. 
483;  Huber's  Appeal,  80  Penn".  St.  348;  Grif- 
fith V.  Derringer,  5  Harr.  (Del.)  284;  Sim- 
pers V.  Simpers,  15  Md.  160;  Moore  v.  Brooks, 
12  Gratt.  135;  Payne  t'.  Sale,  3  Battle,  455; 
Davidsons.  Davidson,  1  Hawks,  163;  Swain 
V.  Roscoe,  3  Ired.  200;  Dott  v.  Cunningham, 
1  Bav,  453 ;  Carr  v.  Porter,  1  McCord,  Ch. 
60;  Dudley  v.  Mallery,  4  Ga.  251;  Russ  v. 
Russ,  9  Fl.i.  105;  Carter  v.  Reddish,  .32  Ohio  - 
St.  1 ;  McFeely  v.  Moore,  5  Ohio,  466 ;  Sice- 
loft  V.  Redman,  26  Ind.  251;  Helm  r.  Frisbie, 
59  Ind.  526;  Williamson  o.  Williamson,  18 
B.  Mon.  329;  Polk  v.  Paris,  9  Yerg.  209; 
Settle  V.  Settle,  10  Humph.  474;  Ward  v. 
Saunders,  2  Swan,  174;  S.  C.  3  Sneed,  387; 


RULE  IN  Shelley's  case.  *333 

[The  rule  is  usually  stated  in  the  above  general  terms,  but  by  the 
word  "  limitation,"  we  must  understand  a  limitation  by  way  Only  applies 
of  remainder,  as  distinguished  from  a  limitation  by  way  of  b,.'^av*of''"^ 
executorj'  devise  or  a  shiftipg  use,  which,  though  it  be  to  remainder, 
the  heirs  of  a  person  taking  a  previous  estate  of  freehold,  vests  in  the 
heir  as  a  purchaser (c).] 

*  The  rule  is  well  illustrated  in  the  celebrated  case  *333  Pevrin  v. 
of  Perrin  v.  Blake  {d).  There  A.  by  his  will  declared 
that  if  his  wife  should  be  enciente  with  a  child  at  any  time  thereafter 
(but  which  never  happened),  and  it  were  a  male,  he  devised  his  real 
and  personal  estate  equally  to  be  divided  between  the  said  infant  and 
his  son  W.,  when  the  infant  should  attain  twenty-one  ;  and  he  declared 
it  to  be  his  intent  that  none  of  his  children  should  dispose  of  his  estg.te 
for  longer  than  his  life  ;  and  to  that  intent  he  devised  all  his  estate  to 
the  said  W.  and  the  said  infant,  for  the  term  of  their  natural  lives  ;  re- 
mainder to  G.  and  his  heirs  for  the  lives  of  the  said  W.  and  the  infant ; 
remainder  to  the  heirs  of  the  bodies  of  the  said  W.  and  the  said  infant  law- 
fully begotten,  or  to  be  begotten ;  remainder  to  the  testator's  daughters 
for  the  term  of  their  natural  lives,  equally  to  be  divided  between  them ; 
remainder  to  G.  and  his  heirs  during  the  lives  of  the  daughters  ;  re- 
mainder to  the  heirs  of  the  bodies  of  the  said  daughters,  equally  to  be 
divided.  The  question  was,  what  estate  W.  took.  Lord  Mansfield, 
with  Ashton  and  Willes,  JJ.  (Yates,  J.,  diss.),  held  that  he  was  tenant 
for  life  onlj' ;  but  their  judgment  was  reversed  by  a  majority  of  the 
judges  in  the  Exchequer  Chamber,  who  held  that  W.  took  an  estate 
tail.     An  appeal  was  brought  in  D.  P.,  but  was  compromised. 

Since  this  solemn  determination  (e)  the  rule  in  question  has  been  re- 

[(c)  Llovd  V.  Carew,  Pre.  Ch.  72,  Show.  P.  C.  137  ;  per  Lord  Cranworth,  C,  Coape  V. 
Arnold,  4  0.  M.  &  G.  589  ;  Fea.  C.  R.  276  ;  Gilb.  Uses,  21  ;  Hayes  on  Limitations,  4,  51, 
52.  This  was  questioned  by  Malins,  V.-C,  in  White  and  Hindle"  s  Contract,  7  Ch.  D.  203. 
In  this  case  Crofts  v.  Middleton,  2  K.  &  J.  194,  was  cited  arg.  as  deciding  that  under  a  devise 
to  A.  for  life,  remainder  to*  her  children  in  fee,  with  alternative  remainder  to  her  heirs  if 
(as  happened)  she  should  have  no  children,  the  life-estate  and  the  remainder  to  heirs  would 
■  not  coalesce.  This  is,  of  course,  not  law,  and  found  no  favor  with  Malins,  V.-C.  ;  nor  was  it, 
indeed,  so  laid  down  or  suggested  in  the  case  cited.  The  question  there  was  whether  the 
remainder  to  the  heirs,  which,  by  the  operation  of  the  rule  in  Shelle_v's  Case,  was  executed  in 
A.,  was  vested  or  contingent.  Wood,  V.-C,  held  that  it  was  contingent,  and,  consequently, 
that  A.,  being  f.  c.,  had  not  effectually  disposed  of  it  by  the jneans  she  had  used.  On  appeal 
(8  D.  M.  &  Gr.  192)  the  question  whether  the  remainder  was  vested  or  contingent  was  left 
undecided ;  as  to  which  see  Egerton  v.  Massev,  3  C.  B.  N.  S.  338,  ante.  Vol.  J.  p.  650.] 

(d)  4  Burr.  2579,  1  W.  B.  L.  672,  1  Coll.  Jur.  283,  Harg.  Law  Tracts,  489,  n.,  Hayes's  In- 
quiry, 227,  n.  ' 

(e)  Indeed,  for  a  long  period  antecedently  the  point  had  been  considered  as  settled  beyond 
"dispute ;  but  in  the  interval  between  the  judgment  in  B.  K.  and  its  reversal  in  the  Exchequer 

Williams  «.  Sneed,  3  Coldw.  633;  Turner  i».  Penn.   St.  483._   It  may  be  added  that  it  is 

Ivie,  5  Heisk.  222  ;  Williams  v.  Williams,  10  only  after  the  intention  has  been  discovered 

Heisk.  566;    Butler  v,  Heustis,  68  111.  594;  that  therulein  Shelley's  Case  can  be  invoked. 

Baker  ».  Scott,  62  111.  86;  Tesson  v.  Newman,  The  rule  cannot  be  used  as  a  means  of  dis- 

62  Mo.  198.    But  in  nearly  all  of  these  states  covering  the  intention.  List  w.  Rodney,  supra, 

the  rule  has  either  been  abolished  or  m9dified  And  further  as  to  how  the  rule  is  applied  in 

bv    statute,   as    th^  cases   just   cited  show.  Pennsylvania,  see  Hess  v.  Hess,  67  Penn.  St. 

It  remains  in  force  in  Pennsylvania.     Huber's  119;   and  see  Gross's  Chart  of  the  Rule  in 

Ajipeal,  80  Penn.  St.  348;  List  v.  Rodney,  83  Shelley's  Case. 
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Rule  never  garded  as  one  of  the  most  firmly  established  rules  of  prop- 
mfringed.  gj-jy^  g^^■^^^  strictly  speaking,  no  instance  can  be  adduced  of 
a  departure  from  it.  Undoubtedlj-,  iu  many  eases  a  devise  to  a  person 
for  life,  and  after  his  death  to  the  heirs  of  his  bodj',  has  been  held  by 
force  of  the  context  to  give  an  estate  for  life  only  to  the  ancestor  (/)  ; 

but  this  has  been  the  result,  not  of  holding  the  heirs  of  the  body, 
*334 .  as  such,  to  take  by  purchase,  but  of  *  construing  those  words 

to  designate  some  other  class  of  persons  generally  less  extensive. 
The  rule,  therefore,  was  excluded,  not  violated  by  this  interpretation. 

Whether  the  testator,  by  this  or  any  other  expression,  mean  to  de- 
Preliminary  ^^^'^^^  l^si'"^  of  tli6  body,  is  a  totallj'  distinct  inquiry,  and 
question  of  -  has  therefore  in  the  present  treatise  been  separately  dis- 
constrnctiotf.  cyggg^j^),  -phe  blending  of  the  two  questions  tends  to 
involve  both  in  unnecessary  perplexity. 

[The  principle  of  the  rule  in  Shelley's  Case  applies  to  limitations 
The  ruleap-     o^  copyholds  (h)  and  of  estates  pur  autre  vie  (i). 
plies  to  copy-       An  analogous  relation  subsists  between  a  man  and  his  per- 

holcls  and  ,  ,    ,.  ,         t        ,  /-^   ,  ^,>  -m 

estates  pur  sonal  representatives  ;  thus  Lord  Coke  says  (k)  :  "  If  a  man 
autre  vie.  make  a  lease  for  life  to  one,  the  remainder  to  his  executors 
Gift  to  A.  for  for  twenty-one  years,  the  term  for  years  shall  vest  in  him, 

life,  remain-      „  ■      ■'  n    ,     .  ,     ■  .    ,       . 

der  to  iiis  lor  even  as  ancestor  and  heir  are  correlativa  as  to  mheri- 
executors.  tance  (as  if  an  estate  for  life  be  made  to  A.,  the  remainder 
to  B.  in  tail,  the  remainder  to  the  right  heirs  of  A.,  the  fee  vesteth  in  A. 
as  it  had  been  limited  to  him  and  his  heirs) ,  even  so  are  testators  and 
executors  correlativa  as  to  any  chattel"  (I).  But  this  would  seem  to  be 
rather  a  rule  of  construction,  in  order  to  promote  the  intention.] 

To  attract  the  rule  in  Shelley's  Case  the  limitations  to  the  ancestor. 
Limitations  ^^^^  ^o  his  heirs,  must  be  created  bj'  the  same  instrument.' 
must  be  Therefore,  where  (.m)  A.  had,  on  the  marriage  of  B.   his 

same'^instra-  SOU,  settled  lands  on  the  son  for  life,  remainder  to  the  sons 
merit.  pf  t[iat  marriage  successively  in  tail  male,  reversion  to  him- 

self in  fee,  and  by  will  devised  the  same  to  the  issue  of  B.  by  any  other 
wife  in  tail  male  ;  it  was  held  that  this  devise  did  not  make  B.  tenant 
in  tail,  but  gave  his  heir  of  the  body  an  estate  tail  by  purchase. 

Chamber  all  was  uncertainty.  The  profession  beheld  with  no  small  degree  of  consternation  a 
doctrine  which  had  been  regarded  as  an  established  principle  of  law  completely  subverted. 
An  interesting  statement  of  the  circumstances  and  progress  of  this  case  may  be  found  in  Mr. 
Hargrave's  Law  Tracts,  and  more  particularly  in  Mr.  Holliday's  Life  of  Lord  Mansfield  —  a 
book  which,  though  not  in  high  estimation  as  a  biographical  work,  the  writer  remembers  to 
have  perused  in  his  early  days  with  much  pleasure. 

(/)  See  next  chapter. 

(g)  As  to  where  heirs  of  the  bodj',  children,  sons,  and  issue,  are  used  as  words  of  limitation, 
see  post.  [(/j)  Busbv  %•■  Greenslate,  1  Str.  445. 

(s)  Low  V.  Burron,  3  P.  W.  262;  Forster  v.  Forster,  2  Atk".  259. 

(le)  Co.  Lit.  54  b. 

\l)  See  accordinglj'  Kirkpatrick  v.  Capel,  Sugd.  Pow.  p.  75,  8th  ed.;  HoUowav  v.  Clark- 
son,  2  Hare,  521;  Devall  w.  Dickins,  9  Jur.  550;  Page  v.  Soper,  11  Ha.  321.] 

(m)  Moor*  v.  Parker,  Ld.  Raym.  37,  Skinn.  558. 

1  See  Coape  v.  Arnold,  31  Eng.  L.  &  Eq.  133;  S.  C.  2  Smale  &  G.  311;  4  DeG.  M.  &  G. 
574 ;  infra,  p.  336. 
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But  a  will,  and  a  schedule  to  it,  are  considered  as  one  instrument 
for  the  purposes  of  this  rule  («)  ;   and  the  same  principle  will  and 
undoubtedly  applies  to  a  will  and  codicil,  or  several  codicils,  schedule. 

It  was  contended  by  Mr.  Fearne  (o)  that  where  one  limitation  is 
contained  in  an  instrument  creatinff  a  power,  and  the  t^    ,   ' 

.  .  ^    ^       ^,  Deeds  creat- 

other  m  *  an   appointment  under  such  power,  the    *335  ing  and  exer- 
rule  would  apply  ( jo)  ;  but  the  position  has  been,  with  "^g'"S  P"™^" 

much  reason,  questioned  by  other  learned  writers  (q). 

The  rule  in  Shelley's  Case  applies  to  equitable  as  well  as  legal  inter- 
ests (r)  ;  but  the  estate  of  the  ancestor,  and  the  limitation  ^      ,     j 
to  the  heirs,  must  be  of  the  same  quality,  i.e.  both  legal  or  equitable  in- 
both  equitable.''    It  frequentlj'  happens  that  a  testator  de-  ''''^^**^- 
vises  land  in  trust  for  a  person  for  life,  and  after  his  death  in  trust  for 
the  heirs  of  his  bodj',  but  gives  the  trustees  some  ofHce  in  regard  to  the 
tenant  for  life  that  causes  them  to  retain  the  legal  estate  during  his  life, 
but  which,  ceasing  at  his  death,  does  not  prevent  the  limitation  to  the 
heirs  of  the  body  from  being  executed  in  them.     In  such  cases,  by  the 
rule  just  stated,  they  take  as  purchasers  (s).      The  converse  case  of 
course  maj',  but  it  rarely  does,  occur  (t). 

Where, the  limitations  to  the  devisee  for  life,  and  to  the  heirs  of  his 
bod}',  both  carry  the  legal  estate,  the  fact  that  one  of  them  is  ^     ]  ^gf^jg 
subject  to  a  trust  does  not  prevent  the  application  of  the  clothed  with 
rule.     Mr.  Fearne,  indeed,  seems  to  have  been  of  a  con- 
trary opinion  (m)  ;   but  the  affirmative    has    been  successfully   main- 
tained by  his  learned  editor  and  Mr.  Preston  (x) ,  on  the  well-known 
principle,  that  trust  estates  are  not  objects  of  the  jurisdiction  of  courts 
of  law. 

In  Douglas  v.-  Congreve  (  y)  real  and  personal  estate  were  given  to  a 
feme  covert  for  life  _/or  her  separate  use,  and  after  her  decease  to  her  hus- 
band for  life,  with  remainder  to  the  heirs  of  her  bodj'  in  tail,  accompa- 
nied by  a  declaration  that  the  aforesaid  limitations  were  intended  'by 
the  testator  to  be  in  strict  settlement ;  and  it  was  contended  that  as  the 
testator  had  created  a  trust  for  the  separate  use  of  the  devisee,  she  had 

(n)  Haves  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

(o)  C.  k.  75.     [And  so  Sugi.  Pow.  472,  8th  ed. ;  Hayes  on  Limitations,  51.1 

(p)  Venables  v.  Morris,  7  T.  R.  342. 

(q)  Butl.  n.  to  Co.  Lit.  299  b;  1  Pvest.  lEst.  324. 

[(r)  Reynell  v.  Reynell,  10  Beav.  21;  Fearne,  C.  R.  124  et  seq.  And  there  are  no  degrees 
of  equity.  Nouaille  v.  Greenwood,  T.  &  R.  26 ;  Re  White  and  Hindle's  contract,  7  Ch.  D. 
201.]  .  fs)  Ante,  p.  2!)2. 

(()  An  unsuccessful  attempt  to  support  such  a  construction  was  made  in  Nash  v.  Coates,  3 
B.  &  Ad.  839,  ante,  319,  where  it  is  observable  that  the  trustees  had  not  any  office  to  perform 
except  to  preserve  the  contingent  remainder,  and  there  was  no  such  remainder  unless  the 
words  "heirs  of  the  body"  were  construed  children;  and  the  court,  by  rejecting  this  con- 
struction, destroyed  the  force  of  the  argument.  This  case  serves  to  show  that  the  courts  are 
not  disposed  to  strain  the  rules  of  construction  for  the  purpose  of  preventing  the  application 
of  the  rule  in  Shelley's  Case.  ,  (a)  C.  R.  35. 

{x)  Treat,  on  Estates,  Vol.  L  p.  311. 

(y)  \  Beav.  59.     [See  Verulam  v.  Bathurst,  13  Sim.  386.] 

1  Striker  v.  Mott,  28  N.  Y.  82,  91;  Shreve  v.  Shreve,  43  Md.  382:  Thurston  v.  Thurston,  6 
R.  I.  296. 
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merely  an  equitable  interest  (the  husband  being  a  trustee  for  her), 
with  which  the  legal  limitation  to  the  heirs  would  not  unite  ;  but 

*336  Lord  Langdale  *  conclusively  answered  this  reasoning  by  observ- 
ing that  the  legal  estate  was  vested  in  the  wife,  and  that  the 

power  which  the  law  gave  to  the  husband  over  the  real  estate  of  his  • 

wife  did  not  alter  the  nature  or  qualitj'  of  that  estate. 

The  estate  of  freehold- may  be  an  estate  for  the  life  of  the  devisee 

.      himself,  or  of  another  person,  or  for  the  joint  lives  of  several 

ered  in  rela-    persons,  and  may  be  either  absolute  or  determinable  on  a 

i^,"^  to  estate    contingencj',  as  an  est&te  durante  viduitate  (2),  and  may  arise 

either  by  express  devise,  or  by  implication  of  law  (a),  which 
must  be,  we  have  seen,  a  necessary  implication  (i). 

[In  what  cases  the  freehold  shall  be  said  to  result  by  operation  of 

law  is  a  preliminarj^  question  of  construction.  In  Coape  v. 
resulting  for  Arnold  (c),  there  was  a  devise  to  G.  H.,  the  testator's  eldest 
'if«-  son,  for,  ninety-nine  j-ears  if  he  should  so  long  live,  and  sub- 

Coapei).         ject  to  the  said  term  to  trustees  and  their  heirs  during  the 

life  of  G.  H.,  upon  trust  only  to  support  the  contingent 
remainders  thereinafter  limited  (but  not  expressly  upon  trust  forG.  H.), 
and  after  the  determination  of  the  said  estates  unto  the  heirs  of  the 
body  of  G.  H.,  and  for  want  of  such  issue,  the  testator  devised  to  his 
second  son,  and  to  the  same  trustees,  and  to  the  heirs  of  the  body  of 
the  second  son,  in  like  manner,  with  remainders  over.  B}^  a  codicil  the 
testator  confirmed  his  will,  and  devised  all  his  freehold  and  copyhold 
estates  to  four  trustees,  upon  trust  to  convey  to  the  trustees  of  his 
marriage  settlement  such  part  as  with  the  provision  in  the  settlement 
would  make  up  1,200?.  jointure  for  his  wife,  and  he  empowered  his 
trustees  to  sell,  convey,  and  exchange  or  mortgage  his  said  estates, 
and  he  charged  them  with  payment  of  his  debts.  It  was  admitted  that 
under  the  will  standing  alone  the  heirs  of  the  body  of  the  eldest  son 
would  have  taken  by  purchase  since  the  legal  estate  was  devised  to 
them  ;  but  it  was  contended  that,  as  by  the  codicil  the  legal  estate  was 
vested  in  the  trustees,  the  limitation  to  the  heirs  of  the  bodj^  of  the 
eldest  son  became  an  equitable  limitation  and  united  with  the  equitable 
freehold  which  descended  or  resulted  to  the  eldest  son  under  the 
*337  trust  for  preserving  contingent  remainders,  and  that  he  *  thus 
became  equitable  tenant  in  tail.  Sir  J.  Stewart,  V.-C,  however, 
decided  that  the  eldest  son  did  not  take  an  estate  tail.  He  said :  "  As 
there  is  an  express  devise  of  the  beneficial  interest  to  G.  H.  for  ninety- 

(z)  Merrill  v.  Rumsey,  1  Keb.  888,  T.  Rayra.  126;  Fea.  C.  R.  31 ;  Curtis  v.  Price,  12  Ves. 
89 ;  [Griffiths  v.  Evan,  5  Beav.  241.] 

(a)  Pybus  u.  Mitford,  1  Ventr.  372,  Freem.  K.  B.  351,  369,  T.  Raym.  228;  Haves  d.  Foorde 
V.  Foorde,  2  W.  Bl.  608 ;  [and  see  Fearne,  C.  R.  40  et  seq.]  (b)  Ante,  Chap.  XVII. 

[(c)  2  Sm.  &  Gif.  311,  4  D.  M.  &  G.  574.  See  a  letter  (7  Jur.  N.  S.  Pt.  11.  264)  signed 
"  W.  H."  where  the  writer  disputes  the  possibility  of  a  particular  estate  resulting  to  the  heir 
(see  the  same  author  to  the  same  effect  more  at  large,  Hayes  on  Limitations,  p.  63),  and  sup- 
ports the  decision  on  independent  grounds. 

320 


AS  APPLIED   TO  DIEECT  LIMITATIONS.  *338 

nine  years  if  he  should  so  long  live,  if  an  equitable  freehold  resulted  to 
him  by  operation  of  law,  the  codicil  having  made  all  the  devises  in  the 
will  equitable  estates,  either  the  term  for  ninety-nine  years  must  he  merged  in 
the  resulting  freehold,  orG.  H.  must  have  had  two  equitable  estates  co- 
existing in  him,  one  for  the  term  of  ninety-nine  years  if  he  so  long  liVe, 
the  other  the  freehold  said  to  result  by  operation  of  law.  There  are 
difficulties  in  holding,  consistently  with  decided  cases,  that  the  freehold 
can  result  by  implication  to  the  heir,  to  whom  an  express  estate  is  given 
for  a  term  of  years."  He  then  cited  authorities  {d)  to  show  that  on  a 
conveyance  no  estate  could  by  implication  of  law  result  to  the  settlor 
which  would  be  inconsistent  with  or  annihilate  an  estate  expressly 
limited  to  him. 

But  it  is  submitted  that,  both  term  and  life-estate  being  equitable, 
there  need  have  been  no  merger  (e)  ;  and  if  it  had  been  otherwise,  still 
as  the  heir  takes  without,  and  even  in  spite  of,  intent,  whatever  is  not 
well  given  to  some  one  else  (/),  merger  furnishes  no  valid  argument 
against  his  title.  Where  was  the  beneficial  interest  during  the  life 
of  G-.  H.,  if  not  in  him?  The  trustees  of  the  term  were  expressly 
excluded  ($r) . 

But  the  V.-C.  relied  on  this  further  ground,  that  when  the  particular 
purpose  of  the  codicil,  viz.  raising  the  jointure  and  debts,  was  satisfied, 
the  trustees  of  the  codicil  would  be  bound  to  re-convey  according  to 
the  limitations  of  the  will,  and  in  its  very  language.     And  on  this  latter 
ground  exclusively  the  decision  was  affirmed.     Lord  Cranworth's  judg- 
ment contains  some  observations  which,  taken  alone,  might  seem  to 
favor  the  doctrine  that  the  rule  would  not  apply  if  it  could 
be  collected  that  the  testator  did  not  intend  that  it  should  worth's'judg- 
operate  ;  which  would  in  effect  make  it  a  rule  of  construction,  ment  in 
But  he  added:  "The  short  ground  of  my  decision  is  that  Arnold!' 
the  only  effect  of  the  codicil  was  to  transfer  the  legal  estate 
to  the  trustees,  upon  trust,  after  making  due  *  provision  for  the     *338 
jointure  and  debts,  to  put  the  estate  in  precisely  the  same  course 
of  enjoyment  as  that  in  which  it  would  have  gone  if  no  codicil  had 
been  made ;  and  this  certainly  did  not  give  G-.  H.  an  estate  which  ena- 
bled him  to  defeat  the  remainder,  limited  to  the  heirs  of  his  body.     I 
must  not  be  understood  as  at  all  impugning  the  doctrine  that  the  rule  in 
Shelley's  Case  does  not  depend  upon,  and  cannot  be  controlled  by,  the 
intention  of  the  testator ;  if  the  estates  created  are  such  as  to  bring 
the  rule  into  operation,  the  rule  will  prevail  even  against  a  declared 
intention  to  the  contrar}'.     But  where  the  question  is,  what  estates, 

{d)  Particularly  Adams  v. '  Savage,  and  Rawley  v.  Holland,  stated  Fea.  C.  R.  p.  42 ; ' 
Preston  on  Merger,  pp.  212  and  514;  but  with  the  result  in  those  cases  of  making  the  whole 
conveyance  void  and  leaving  the  whole  estate  in  the  grantor.  (e)  Prest.  Merg.  557. 

(/)  Ante,  Ch.  XVIII. 

(a)  The  V.-C.'s  opinion  would  seem  to  have  been  that  they  had  the  equitable  estate  during 
the  life  of  G.  H.  (2  Sm.  &  G.  3251;  but  it  is  difficult  to  concede  this  against  the  express 
declaration  of  trust.  It  follows  (as  there  are  no  degrees  of  equity)  that  they  took  no  estate 
whatever. 
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upon  the  true  construction  of  the  will,  were  meant  to  be  created,  —  did 
the  testator  mean  to  create  an  estate  of  freehold,  or  only  an  estate  for 
years  ?  —  there  intention  may  and  must  be  regarded  ;  and  here,  looking 
to  the  intention  of  the  testator,  I  cannot  doubt  that  he  meant  to  give 
to  the  first  taker  an  estate  for  years  only,  with  the  express  object  of 
avoiding  the  operation  of  the  rule.  In  such  a  case,  it  is,  I  think,  the 
duty  of  the  court  to  give  eflfect  to  the  intention." 

It  would  seem,  therefore,  that  the  L.  C.  treated  the  trust  as  execu- 
tory {k).  He  is  reported,  indeed,  to  have  disclaimed  this  ground;  but 
if  the  conveyance,  when  made  by  the  trustees,  would  have  altered  the 
sense  of  the  words  as  they  stood  in  will  and  codicil,  it  matters  little 
whether  this  was  by  adhering  to  the  letter  or  bj'  changing  it.  On  no 
other  ground  could  the  court  have  avoided  deciding  what  became  of 
the  beneficial  interest  during  the  life  of  G.  H.] 

It  is  to  be  observed,  too,  that  words,  however  positive  and  unequivo- 
cal, expressly  negativing  the  continuance  of  the  ancestor's 
nj^'tiving  a  estate  beyond  the  period  of  its  primary  express  limitation, 
larger  estate  -^in  not  exclude  the  rule  (/)  ;  for  this  intention  is  as  clearly 
indicated  by  the  mere  limitation  of  a  life-estate,  as  it  can  be 
by  any  additional  expressions  ;  and  the  doctrine,  let  it  be  remembered, 
is  a  rule  of  tenure,  which  is  not  only  independent  of,  but  generally  oper- 
ates fo,  subvert,  the  intention.^ 

Upon  the  same  principle,  neither  the  interposition  of  a  trust  estate 
Interposition  to  preserve  contingent  remainders,  between  the  estate  for 
of  trustees  to  life  and  the  limitation  to  the  heirs  of  the  body  (m) , 

'T)r6S6rV6  COD."  •/     V       /  ' 

tingent  re-  *339  nor  a  *  declaration  that  the  first  taker  shall  have  a 
maindersj&c.  power  of  jointuring  (n),  or  that  his  estate  shall  be 

without  impeachment  of  waste  (o),  or,  if  a  woman,  for  her  separate 
use  (jo),  or  that  the  devisee  shall  have  no  power  to  defeat  the  testa- 
tor's intent,  will  prevent  the  remainder  to  the  heirs  attaching  in  the 
ancestor  (q). 

With  respect  to  the  limitation  to  the  heirs  of  the  body,  it  is  (as  be- 
Eule  in  re-  "fore  Suggested)  immaterial  whether  they  are  described  under 
tation  to™e  *^^*  "''  '""2'  "^^^^  denomination,  since  it  is  clear  that  in  every 
heirs.  case  in  which  the  word  "issue"  or  "son"  is  construed  to 

(k)  As  to  wiiich  see  below,  s.  2.] 

(/)  Robinson  v.  Robinson,  1  Burr.  38,  2  Ves.  225,  3  B.  P.  C.  Toml.  180;  nom.  Robinson  v. 
Hicks,  stated  infra;  Perrin  v,  Blake,  4  Burr.  2579,  ante,  333;  Hayes  d.  Foorde  ».  Foorde,  2 
W.  Bl.  698;  Thong  v.  Bedford,  1  B.  C.  C.  313 ;  [Roe  d.  Thong  v.  Bedford,  4  M*.  &  Sel.  362.] 

(m.)  Coulson  v.  Coulson,  2  Stra.  1125;  Hodgson  v.  Ambrose,  Doug.  337,  3  B.  P.  C.  Toml. 
416 ;  Saver  v.  Masterman,  Amb.  344;  Measure  v.  Gee,  5  B.  &  Aid.  910. 

(n)  Kinga.  Melling,  2  Lev.  58,  1  Ventr.  225,  3  Keb.  42. 

(o)  Papillon  v.  Voice,  2  P.  W.  471 ;  Denn  d.  Webb  v.  Puckey,  5  T.  R.  299 ;  Frank  v. 
Stovin,  3  East,  548 ;  Jones  v.  Morgan,  1  B.  C.  C.  206;  Bennett  v.  Earl  of  Tankerville,  19 
Ves.  170. 

(p)  Lady  Jones  v.  Lord  Say  and  Sele,  8  Yin.  Ab.  262,  pi.  19,  3  B.  P.  C.  Toml.  113 ; 
though  in  this  case  it  was  held  that  the  estate  for  life  was  equitable,  and  the  gift  to  the  heirs 
carried  the  legal  estate.    See  also  Roberts  ».  Dixwell,  1  Atk.  607. 

(2)  Roe  d.  Thong  v.  Bedford,  4  M.  &  Sel.  362, 1  B.  C.  C.  313. 

1  Huber's  Appeal,  80  Penn.  St.  348 ;  ante,  p.  332,  note. 
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be  a  word  of  limitation,  and  follows  a  devise  to  the  parent  for  life  or  for 
anj'  other  estate  of  freehold,  such  parent  becomes  tenant  in  tail  by  force 
of  the  rule  in  Shelley's  Case  (r).     The  words  in  question  immaterial 
are  read  as  synonymous  with  hei7-s  of  the  body,  and  conse-  "ider  what 

denomina- 

quentlj',  the  effect  is  the  same  as  if  those  words  had  been  tion  heirs  are 
actually  used.     Upon   the  same  principle,  in  the  converse  "isscribed. 
case,  i.e.  where  the  words  heirs  of  the  body  are  explained  to  mean  some 
other  class  of  persons,  the  rule  does  not  apply  (s). 

It  is  clear,  too,  that  the  limitation  to  the  heirs  of  the  body  may  arise 
by  implication  ;  as  (if  the  will  is  subject  to  the  old  law)  in  Limitation  to 
the  case  of  a  devise  to  A.  for  life,  and  in  case  be  shall  die  the  heirs  by 
without  heirs  of  his  bodj',  or  without  issue,  then  to  B.  Such  ""''  "nation. 
a  case  (in  which  the  first  taker,,  beyond  all  doubt,  has  an  estate  tail  {t) 
is  an  exemplification  of  the  rule  in  Shelley's  Case.  A  gift  to  the  issue 
or  to  the  heirs  of  the  body  is  implied  ;  and  the  effect  is  that  the  devise 
is  read  as  a  gift  to  A.  for  life,  and  after  his  death  to  his  issue  or  heirs 
of  the  body  (m)  ,  which  brings  it  to  the  commoh  case  illustrative  of  the 
rule.  These  positions  are  indisputable,  but  the  first  and  third  appear 
to  be  frequently  lost  sight  of. 

*As  no  declaration,  the  most  positive  and  unequivocal,  that    *340 
the  ancestor  shall  ta"ke  only,  or  his  estate  be  subject  to^he  inci- 
dents of,  a  life-estate,  will  exclude  the  rule,  so  a  declaration  as  to  decla- 
that  the  heirs  shall  take  as  purchasers  is  equally  inoperative  ™^'°"  ."'^' 
to  have  such  effect  (x) .  taice  by  pur- 

The  rule  in  Shelley's  Case  applies  where  the  limitation  to  '="*^^- 
the  heirs  of  the  body  is  contingent.     Thus,  under  a  devise  Effect  of  con- 
to  A.  and  B.  for  their  joint  lives,  with  remainder  to  the  heirs  tatKm  to'the 
of  the  body  of  him  who  shall  die  first,  the  heir  takes  by  heirs, 
descent  (  y) . 

It  seems,  however,  that  the  mere  possibility  of  the  estate  of  freehold 
determining  before  the  ancestor  has  heirs  of  his  body  (i.e.  be-  „    ,  ,.   ., 

.,.,  .  ..>,  Such  Iimita- 

fore  his  decease,  since  ne7no  est  hceres  viventis)  does  not  ren-  tion  contin- 

der  the  limitation  contingent.     Thus,  where  {z)  lands  were  S^°''  '^^^'^■ 

limited  to  A.  during  widowhood,  and,  after  her  death,  to  the  heirs  of  her 

body  (in  which  case  it  is  evident  that,  by  the  marriage  of  A.,  her  estate 

would  be  determined  before  she  could  have  anj'  heirs  of  her  body) ,  Sir 

W.  Grant,  M.  E.,  held  that  an  absolute  estate  tail  was  executed  in  her ; 

[(r)  Robinson  v.  Robinson,  1  Burr.  38,  2  Ves.  225 ;  Mellish  v.  Hellish,  3  B.  &  Cr.  533,  3 
D.  &  Ry.  804;  Griffiths  v.  Evan,  5  Beav.  241;  Harvey  v.  Towel),  7  Hare,  231,  see  S.  C.  12 
Jur.  242;  Tate  v.  Clarke,  1  Beav.  100;  Doe  «.  Rucastle,  8  C.  B.  876;  Lewis  v.  Puxley,  16  M. 
&  Wels.  733;  and  see  Ch.  XXXVIIL 

(s)  See  post,  Ch.  XXXVIL,  s.  3,  and  Brookman  v.  Smith,  L.  R.,  7  Ex.  305,  where  a  limi- 
tation to  '■  the  heirs  and  assigns  of  A.  as  if  she  had  not  been  married  "  (which  excluded  her 
lineal  descendants),  was  held  not  within  the  rule.    See  also  AUgood  v.  Blake,  ib.  363.] 

(t)  See  ante,  Vol.  I  p.  554. 

(m)  See  Lord  Hardwicke's  judgment  in  Lethieullier  v.  Tracy,  as  reported,  1  Ken.  56. 

(x)  See  Harg.  Law  Tracts,  562. 

(y)  [Co.  Lit.  378  b,  and]  see  1  Prest.  Est.  316. 

(2)  Curtis  V.  Price,  12  Ves.  99. 
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and  this  accords  with  the  resolution  of  the  judges  in  the  earlj  case  of 
Merrill  v.  Kumse_y  (a). 

The  difference  between  these  and  the  former  cases  is,  that  there  the 
Possibility  of  limitation  is  contingent  in  the  very  terms  of  its  creation,  and 
freehold  de- '  the  rule,  therefore,  does  not  alter  it  in  this  respect ;  but  in 
lifetime  of  the  latter  cases,  the  limitation  is  merely  contingent  by  the 
ancestor.  application  of  a  principle  of  law  governing  remainders  ;  and 
when  the  rule  under  consideration  operates  to  prevent  its  taking  effect 
as  a  remainder,  it  destroys  its  contingent  quality.  The  same  principle 
is  applicable  in  the  case  of  a  devise  to  A.  for  the  life  of  B.,  remainder 
to  the  heirs  of  his  body ; ,  for  as  the  limitations  operate  by  force  of  this 
rule  to  give  an  executed  estate  tail,  that  estate  is  not  affected  by  the 
circumstance  of  B.,  the  cestui  que  vie,  dying  in  the  lifetime  of  A.,  and, 
consequently,  before  he  has  any  heir  of  his  body  (i) . 

It  is  essential  to  the  operation  of  the  rule  in  Shelley's  Case,  that  the 
heirs  of  the  body  should  proceed  from  the  person  taking  the  estate  of 
..   .    .  freehold,  and  from  that  person  only  ;    for,  if  the  devise  be 

heirs  of  ten-  to  A.  for  life,  and  after  his  decease,  to  the  heirs  of  the 
hold°a«d  oV  body  of  A.  and  of  another  person,  who  might  have  a 

another  per-'  *341  *  common  heir  of  their  bodies,  it  is  a  contingent  re- 
mainder in  tail  to  the  heirs. 

Thus  in  Gossage  v.  Taj-lor(c),  where  the  limitations  were  to  the  wife 
To  wife  for  ^'^^'  ^^^^i  remainder  to  the  heirs  to  be  begotten  on  the  body  of 
life,  remain-  the  wife  \>j  the  husband,  the  heirs  were  held  to  take  by  pur- 
the  bodies  of  chase.  And  the  same  construction  prevailed  in  Frogmorton 
husband  and  (i.  Robinson  V.  Wharrej^  (c? ) ,  where  S.  surrendered  copy- 
holds to  the  use  of  M.,  his  then  intended  wife,  and  the  heirs 
^e°ireof  bod  °^  *'^®^'"  *^°  bodies  lawfully  to  be  begotten;  [although  the 
of  husband  limitation  to  the  heirs  was  not  expressed  to  be  by  wa}'  of  re- 
and  wife.  mainder,  and  the  estate  of  the  wife  was  not  limited  expressly 
to  a  life-estate.] 

It  maj'  be  observed,  that,  under  such  limitations,  if  the  person  taking 
the  estate  for  life  die  in  the  lifetime  of  the  other,  the  contingent  remain- 
der to  the  heirs  fails  (e) ;  for,  as  there  could  be  no  heir  of  their  bodies 
until  the  death  of  both  (nemo  est.  hares  vivenfis),  the  failure  of  the  par- 
ticular estate  before  that  period  defeats  the  remainder  (/). 

But  if,  in  such  a  case,  the  tenant  for  life  and  the  other  person  to 
Distinction  whose  heirs  the  limitation  is  made  are  of  the  same  sex,  or 
could  not  be    being  of  different  sexes,  are  not  actually  married,  and  are  so 

{a)  T.  Ray.  126.  1  Keb.  888.    But  see  1  Sid.  247. 

(*)  See  Perkins;  s.  337 ;  Merrill  v.  Ramsey,  1  Keb.  888,  T.  Ray.  126,  Fea.  C.  R.  31. 

(c)  Sty.  325,  cited  again  post,  p.  343. 

(d)  3  Wils.  125,  H4,  2  W.  Bl,  728.     See  also  Lane  t>.  Pannell,  1  Roll.  Rep.  238,  317,  438. 
(c)  Lane  v.  Pannell,  1  Roll.  Rep.  238.  317,  438;  Anon.,  Dy.  99  b. 

(/)  See  this  rule  adverted  to,  ante  Ch.  XXVI. ;  [and  rernember  stat.  40  &  41  Vict.  c.  33, 
by  virtue  of  which  contingent  remainders  will  in  future  be  capable  of  taking  effect  in  such 
cases  as  executory  devises.] 
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related  by  consanguinity  or  affinity,  that  tliey  cannot  have,  joint  heirs  of 
or  be  presumed  to  have,  common  heirs  of  their  bodies,  the  ""^  bodies. 
elTect  is  obviously  different ;  for,  as  tlie  testator  cannot  mean  heirs  issu- 
ing from  them  both,  the  limitation  is  to  be  read  as  a  limitation  to  the 
heirs  of  the  body  of  A.,  the  tenant  for  life,  and  to  the  heirs  of  the  body 
of  the  other  person  respectively.  The  consequence  is,  that  the  former 
becomes,  by  force  of  the  rule,  tenant  in  tail  of  one  undivided  moiety, 
and  the  heir  of  the  latter  takes  the  other  moiety  by  purchase. 

Pari  raiione,  if  A.  and  B.  were  tenants  in  common  for  life,  with  re- 
mainder, as  to  the  entirety,  to  the  heirs  of  the  body  of  A.,  where an- 
A.  would  be  tenant  in  tail  of  one  undivided  moiety,  and  cestoris 

1      1     .         j>  tenant  in 

there  would  be  a  contingent  remamder  in  tail  to  the  heirs  of  common  of 
his  body  in  the  other  moiety.^  freehold. 

Where  the  freehold  is  limited  to  husband  and  wife  concurrently  (and 
the  same  principle  seems  to  apply  in  regard  to  persons  capable,  dejure, 
of  becoming  such),  with  remainder  to  the  heirs  of  their  bodies, 
the  heirs,  by  the  operation  of  the  rule  in  question,  *  take  by  de-  *342 
scent  (jr).  And  the  effect,  it  should  seem,  would  be  the  same,  if 
successive  estates  for  life  were  limited  to  the  husband  and  wife,  or  to 
persons  capable  of  becoming  such,  with  remainder  to  the  heirs  of  their 
bodies  {h) . 

Here  it  may  be  observed,  that  where  there  is  a  limitation  to  two  per- 
sons jointly,  with  remainder  to  the  heirs  of  the  body  of  one  Limitation  to 
of  them,  the  disentailing  assurance  (now  substituted  for  a  I'o'jnt.t^nant 
common  recovery)  of  the  latter  will  acquire  the  fee-simple  in  of  freehold; 
a  moiety  (i).  [Where  these  persons  are  husband  and  wife  they  are  ten- 
ants by  entireties  ;  but  the  husband  alone,  without  the  con-  —wiierehus- 
currence  of  his  wife,  could  formerly  have  conveyed  the  whole  ^^^^  ^t"! 

'W1I6  3.YQ  t6n- 

freehold  and  made  a  good  tenant  to  the  preecipe,  and  there-  ants  by  en- 
fore  could  have  barred  the  entail  where  the  remainder  was  '""^''^s. 
limited  to  the  heirs  of  his  body  only.  If  the  remainder  was  limited  to 
the  heirs  of  the  body  of  both,  both  must  have  been  vouched  (k) .  But 
now  by  3  &  4  Will.  4,  e.  74  (/),  where  the  husband  is  seised  in  right  of 
his  wife,  the  husband  and  wife  together  are  the  protectors  of  the  settle- 
ment.    The  case  where  husband  and  wife  are  tenants  by  entireties  does 

(g)  See  Roe  d.  Aistrop  v.  Aistrop,  2  W.  Bl.  1228. 

(A)  Stephens  v.  Britridge,  1  Lev.  36,  T.  Ray.  36.     [And  see  1  Preston,  Est.  336.] 

(i)  Marquess  of  Winchesters  case,  3  Rep.  1. 

l(k)  Cuppledilie's  Case,  3  Rep.  6;  Fitzwilliam's  Ca.se,  6  Rep.  32;  1  Prest.  Conv.  55;  but 
thougii  the  husband  could  make  a  good  tenant  to  the  prcBcipe^  a  recovery  had  against  himself 
as  tenant  to  tiieprcecipe  was  bad,  on  the  ground  that  the  benefit  of  the  recompense  would  not 
then  enure  to  the  proper  parties ;  and  it  could  not  be  good  for  a  moiety,  for  the  remainder 
depends  on  a  joint  and  indivisible  estate,  which  the  husband  could  not  sever.  Owen's  Case,  or 
Owen  V.  Morgan,  And.  162,  Moore,  210,  3  Rep.  5  a.  See  also  Green  d.  Crew  v.  King,  2  W. 
BI.  1211;  Doe  d.  Freestone  v.  Parratt,  5  T.  R.  654;  Clithero  v.  Franklin,  2  Salk.  568;  1 
Prest.  Conv.  58,  124.  '  (?)  Sect.  24. 

1  Devise  to  the  testator's  wife  and  infant  heirs,  now  creates  only  a  lite-estate  in  ,the 

daughter  jointly,  on  the  death  of  either  the  daughter,    the    heirs    taking   by    purchase, 

survivor  to  take  the  whole,  and  on  the  death  Dean  v.  Hart,  62  Ala.  308.    See  Putnam  v. 

of  both,  remaitvier  to  the  daughter's  legal  Gleason,  99  Mass.  454. 
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not  seem  expiressly  provided  for,  though  perhaps  by  a  liberal  interpre- 
tation it  might  be  considered  as  included  under  ss.  23  and  24  taken 
together  (m).] 

Questions  of  this  kind  have  most  frequently  occurred  under  limita- 
Fiirther  ob-  tions  in  marriage  settlements,  but  they  may  of  course  arise 
ifrnTrattoisTf  un<^er  wills.  In  deciding  on  the  application  of  the  rule  to 
this  nature,  such  cases,  the  first  object  should  be  to  see  out  of  whose 
body  the  heirs  are  to  issue  ;  and  if  it  be  found  that  they  are  to  proceed 
from  any  person  who  takes  an  estate  of  freehold,  and  him  or  her  only, 
such  person  becomes  tenant  in  tail.  If  from  a  person  who  takes  an 
estate  of  freehold  jointly  with  another,  it  seems  the  former  will  take  an 
estate  tail  sub  modo  only  (n).  If  from  a  person  who  takes  an  undivided 
estate  in  common,  he  will  then,  we  have  seen,  take  an  estate  tail 
*343  to  the  extent  of  that  *  undivided  interest ;  but  if  the  heirs  of  the 
body  are  to  proceed  from  two  persons  as  husband  and  wife,  and 
one  of  them  only  takes  an  estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife  and  the  heirs  to  be  begotten 
Distinction  ""  ^^^  body  of  the  wife  bj^  the  husband,  this  will  be  an 
between  heirs  estate  tail  in  both  (o)  ;  for,  as  the  heirs  are  not  in  terms  re- 
aAd  heirs  OTt  quired  to  be  of  the  body  of  either  in  particular,  the  con- 
the  body  to  struction  is  the  same  as  if  they  were  to  issue  from  both  ; 
ego  en.  ^^^^  according!}',  we  have  seen  that  where  such  a  limitation 
occurred  after  an  estate  for  life  to  the  wife  onlj-,  it  was  held,  that  she 
did  not  take  an  estate  tail  {p) . 

On  the  other  hand,  if  the  devise  be  to  the  wife  for  life,  and  then  to 
the  heirs  of  her  body  to  be  begotten  b}'  the  husband,  she  takes  an  estate 
tail  special,  by  force  of  the  rule  under  consideration  {q).  The  distinc- 
tion, it  wiR  be  perceived,  is  between  heirs  on  the  body  and  heirs  of  the 
bodj% 

So  if  the  limitation  were  to  the  husband  for  life,  remainder  to  the 
heirs  of  the  body  of  the  husband  on  the  wife  to  be  begotten,  he  would, 
by  the  application  of  the  same  principle,  have  an  estate  tail  special  (r).' 
But  if,  in  the  former  case,  the  estate  for  life  had  been  limited  to  the 
husband  and,  in  the  latter,  to  the  wife,  the  heirs  of  the  body  would  have 
taken  by  purchase. 

Under  limitations  in  special  tail,  if  the  tenant  in  tail  survive  the  other 
Tenant  in  tail  person  from  whom  the  heirs  are  to  spring,  and  there  be  no 
bifiTyoTusue  issue,  such  surviving  tenant  in  tail  becomes,  as  is  well 
Extinct.  known,  tenant  in  tail  after  possibility  of  issue  extinct.     In 

Piatt  V.  Powles  (s)  it  was  decided  that  such  was  the  situation  of  the  tes- 
tator's widow,  to  whom  lands  were  devised  for  life,  and  after  her  decease 
to  the  heirs  of  her  body  by  him,  at  the  expiration  of  the  period  during 


% 


m)  See  1  Phil.  261.]  (m)  See  Fea.  C.  K.  36. 

o)  [Stephens  v.  firitridge,  1  Lev.  36,  T.  Ray.  36;]  Denn  d.  Trickett  v.  Gillot,  2  T.  R.  431. 

»  Gossage  ».  Taylor,  Stv.  ,325. 

r)  Alpass  ».  Watkins,  8  T.  R.  516. 

r)  Roe  d.  Aistrop  v.  Aistrop,  2  W.  BI.  1228.]  (s)  2  M.  St.  Sel.  G5. 
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which  she  might  have  had  issue  by  the  testator,  namely,  nine  or  ten 
months  after  his  death.  During  that  time,  issue  being,  in  contempla- 
tion of  law,  possible  (irrespective  of  age),  and  the  devisee,  therefore, 
being  tenant  in  taU,  she  might  have  aequked  the  fee  by  means  of  a 
common  recovery. 

II.  It  has  been  already  observed,  that  the  rule  in  Shelley's  Case 
applies  as  well  to  equitable  limitations  as  to  legal  Rule  consid- 

estates.^  *  Mr.  Fearne  has  labored  to  establish  this  *3U  ^ffJecutory*^ 
conclusion,  in  opposition  to  the  case  of  Bagshaw  v.  trusts. 

Spencer  (t),  which  was  decided  by  Lord  Hardwicke  on  the  ground  of 
the  difference  of  construction  applicable  to  legal  and  equitable  interests  ; 
a  doctrine  which  has  been  overruled  in  a  long  series  of.cases  (m),  includ- 
ing a  subsequent  decision  of  this  eminent  judge  himself  (a;). 

The  preceding  remarks,  it  should  be  observed,  appl}'  only  to  executed 
trusts  ;  for  between  trusts  executed  and  executory  there  is  a  very  mate- 
rial difference,  which  requires  particular  examination. 

A  trust  is  said  to  be  executory  or  directory  where  the  objects  take, 
not  immediately  under  it,  but  by  means  of  some  further  act  Executory 
to  be  done  by  a  third  person,  usually  him  in  whom  the  legal  trust,  what, 
estate  is  vested.  As  where  a  testator  {y)  devises  real  estate  to  trus- 
tees in  trust  to  convey  it  to  certain  uses,  or  directs  money  to  be  laid  out 
in  land  to  be  settled  to  certain  uses  [which  are  indicated  in  improper  or 
informal  terms (z).]  In  these  cases,  the  direction  to  convey  or  settle 
is  considered  merely  in  the  nature  of  instructions,  or  heads  of  a  settle- 
ment, which  are  to  be  executed,  not  by  a  literal  adherence  to  the  terms 
,  of  the  will,  which  would  render  the  direction  to  settle  nugatorj^  but  by 
formal  limitations  adapted  to  give  effect  to  the  purposes  which  the 
author  of  the  trusts  appears  to  have  had  in  view  (a). 

Thus,  where  a  testator  devises  lands  to  trustees  with  a  direction  to 
settle  them,  or  bequeaths  a  money  fund  to  be  laid  out  in  uses  in  strict 
the  purchase  of  lands  to  be  settled  to  the  use  of  A.  for  life ;  settlement, 

•     7...7.7.J./.  .  when  di- 

remavnder  to  trustees  during  his  life  to  preserve  contingent  re-  rected. 

mainders ;  remainder  to  the  heirs  of  the  body  of  A.  (limitations  under 
which,  if  literally  followed,  A.  would  be  tenant  in  tail,  by  force  of  the 
rule  in  Shelley's  Case) ,  courts  of  equity,  presuming  that  the  testator 
could  not  have  so  absurd  an  intention  as  that  a  conveyance  should  be 
made  vesting  in  the  first  taker  an  estate  which  would  enable  him  imme- 
diately to  acquire  the  fee-simple  by  means  of  a  disentailing  assurance, 

(0  i  Ves.  142,  a'Atk.  246,  570,  577;  see  Fea.  C.  R.  124  et  seq. 

(u)  Bale  V.  Colman,  2  Vern.  670,  1  P.  W.  142;  [Papillon  v.  Voice,  2  P.  W.  471  477 -l 
Wright  V.  Pearson,  1  Ed.  119;  Austen  «.  Tavlor,  ib.  361,  Amb.  376 ;  Jones  v.  Morgan,  1  B. 
C.  C.  206.  See  also  Jervoise  v.  Duke  of  Northumberland,  IJ.  &  W.  559  infra ;-  [Reynell  v 
Eeynell,  10  Beav.  21.]  (x)  Garth  v.  Baldwin,  2  Ves.  646. 

(y)  See  Hayes's  Inquiry,  248,  249  and  270. 

(z)  Earl  Stamford  v.  Hobart,  3  B.  P.  C.  Toml.  3.3. 

(a)  Cited  with  approval  by  Lord  Cairns,  L.  R.  4  H.  L.  572. 

1  See  Tallman  v.  Wood,  26  Wend.  9;-  4  Kent,  219. 
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execute  the  trust  iby  directing  a  strict  settlement,  i.e.  limitations  to  the 
use  of  A.  for  Ufe  ;  remainder  to  trustees  to  presei've  contingent 
*34:5     *  remainders,  remainder  to  his  first  and  other  sons  successively 
in  tail  (b) . 
So,  in  Leonard  v.  Earl  of  Sussex  (c),  where  lands  were  devised  to 
Settlement'  to  trustees  and  their  heirs  for  payment  of  debts  and  legacies, 
be  made  on     -with  a  direction  afterwards  to  settle  what  should  remain  uu; 
heirs  of  his      sold,  one  moiety  to  the  testatrix's  son  H.  and  the  heirs  of 
body.  Yds  body  by  a  second  wife,  with  remainder  over ;  and  the 

other  moiety  to  the  testatrix's  son  F.  and  the  heirs  of  his  body,  with 
remainders  over ;  taking  special  care  in  such  settlement  that  it  should 
never  be  in  the  power  of  either  of  the  sons  to  dock  the  entail  of  either  of 
their  moieties  (d) :  it  was  held,  that,  in  executing  the  settlement,  the 
sons  must  be  made  only  tenants  for  life,  and  should  not  have  estates 
tail  conveyed  to  them,  but  their  estates  for  life  should  be  without  im- 
peachment of  waste  (e)  :  because  here  the  estate  was  not  executed,  but 
only  executory,  and  therefore  the  intent  and  meaning  of  the  testatrix 
was  to  be  pursued :  she  had  declared  her  mind  to  be,  that  her  sons 
Direction  that  should  not  have  it  in  their  power  to  bar  their  children,  which 
it  should  not    thev  would  have  if  an  estate  tail  were  to  be  conveyed  to 

be  in  hiS' 

power  to  dock  them.     And  the  court  took  it  to  be  as  strong  in  the  case  of 

the  entail.  j^,^  executory  (trust  in  a)  devise,  for  the  benefit  of  the  issue, 
as  if  the  like  provision  had  been  contained  in  marriage  articles ;  but 
had  the  testatrix  \>j  her  will  devised  to  her  sons  an  estate  tail,  the  law 
must  have  taken  place  ;  and  thej'  might  have  barred  their  issue,  not- 
withstanding any  subsequent  clause  or  declaration  in  the  will  that  they 
should  not  have  power  to  dock  the  entail  (/) . 

So,  in  Lord  Glenorchj^  v.  Bosville  {g),  where  the  devise  was  to  trus- 
To  convey  to  tees  and  their  heirs,  in  trust,  till  the  marriage  or  death  of  A., 
A.  for  life,      ^q  j-eceive  the  rents  and  pay  her  an  annuity  for  her  mainte- 

^without  im-  1  ■  T  "  » 

peachment,  nance,  and  as  to  the  residue,  to  pay  testator  s  debts  and 
der  toTssue"'  legacies,  and  after  payment  thereof  in  trust  for  A.  ;  and  if 
of  her  body,  she  married  a  Protestant,  after  her  age,  or  with  consent, 
dec,  then  to  convey  the  estate  after  such  marriage  to  the  use  of  her  for 

life,  without  impeachment  of  waste,  remainder  to  her  husband 
*346     for  life,  *  remainder  to  the  issue  of  her  body,  with  remainders 

over  :  Lord  Talbot  held,  that  though  A.  would  have  taken  an 
estate  tail,  had  it  been  the  case  of  an  immediate  devise,  j-et  that  the  trust, 

(6)  Papillon  ».  Voice,  2  P.  W.  471.  See  also  Leonard  t>.  Earl  of  Sussex,  2  Vern.  52G;  Earl 
Stamford  «.  Hobart,  3  B.  P.  C.  Toml.  31 ;  Lord  Glenorchv  i).  3osville,  Cas.  t.  Talb.  3  ;  Ashton 
V.  Ashton,  1  Coll.  Jar.  4(12;  White  «.  Carter,  2  Ed.  366,  Amb.  670 ;  Home  v.  Barton,  Coop.  257. 

(c)  2  Vern.  526. 

(d)  See  [also  Thompson  v.  Fisher,  L.  R.  10  Eq.  207.    But  sec]  observation  infra. 

[(e)  For  the  rights  of  the  first  taker  are  to  be  cut  down  only  so  far  as  necessary  to  prevent 
alienation  by  him;  but  where  the  executory  trust  in  terms  gives  the  first  taker  a  life-estate, 
he  is  not  made  dispunishable  for  waste.  Davenport  v.  Davenport,  1  H.  &  M.  775;  Stanley  v. 
Coulthurst,  L.  R.  10  Eq.  259.] 

( /')  As  to  this,  see  ante,  p.  19. 

\g)  Cas.  t.  Talb.  3.    See  also  Ashton  v.  Ashton,  1  Coll.  Jur.  402,  525. 
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being  executory,  was  to  be  executed  in  a  more  careful  and  more  accurate 
manner ;  and  that  a  conveyance  to  A.  for  life,  remainder  to  the  husband 
for  Hfe,  with  remainder  to  their  first  and  ever}'  other  son,  with  remain- 
der to  the  daughters,  would  best  serve  the  testator's  intent. 

Again,  in  White  v.  Carter  (A),  where  a  testator  gave  his  personal  es- 
tate to  trustees  to  purchase  land,  to  be  settled  and  assured  ry.^  ^^      _ 
as  counsel  should  advise  unto  and  upon  the  trustees  and  chased  and 
their  heirs,  upon  ti'ust  and  to  and  for  the  use  of  A.  and  his  and  his  issue 
issue  in  tail  male,  to  take  in  succession  and  priority  of  birth  ;  "'  '*'^  male. 
and  there  was  a  direction  to  the  trustees  to  pay  the  dividends  of  the 
monej's  until  the  purchase  to  A.   and  his  sons  and  issue  male.  Lord 
Northington  decreed  a  strict  settlement.     [This  decree  was  affirmed 
by  Lord  Camden  upon  a  rehearing  (i),  who  observed  that  the  latter 
clause  put  it  out  of  doubt ;  the  testator  had  there  explained  his  mean- 
ing bj'  making  use  of  the  words,  "  sons  and  issue." 

And  in  Roberts  v.  Dixwell  (k) ,  where  a  testator  directed  his  trustees 
to  convey  lands  in  trust  for  the  separate  use  of  his  daughter  ,j,  , 
for  her  life,  and  so  as  her  husband  should  not  intermeddle  veyed  to  A. 
therewith,  and,  after  her  decease,  in  trust  for  the  heirs  of  rateuse^fOT' 
her  bod}'.    Lord  Hardwicke  held  this  to  be  an   executory  I'fe,  and  after 

IlGr  (16C6S.S6  to 

trust ;  and  therefore,  to  prevent  the  husband  becoming  ten-  the  heirs  of 
ant  by  the  curtesy  (which  he  could  not  be  consistent^  with  ''^''  ^°^y- 
the  testator's  intention  that  he  should  have  no  manner  of  benefit  from 
the  estate),  he  decreed  that  the  daughter  should  be  made  tenant  for 
life  only  and  not  tenant  in  tail. 

Again,  in  Parker  v.  Bolton  (/),  where  the  testator  devised  lands  to  A. 
and  directed  him  to  settle  them  upon  himself  and  his  issue 
male  by  his  lawful  wife,  and  for  want  of  such  issue  upon  B.  upon  A.  and 
and  his  lawful  issue,  it  was  held  by  Pepys,  M.  R. ,  that  A.  "^'^  '^^''''■ 
was  tenant  for  life  only. 

*  And  in  Shelton  v.  Watson  (m),  the  testator  directed  an  estate    *347 
"  to  be  purchased  and  made  hereditary  and  settled  upon  my  here  m  -u 
constituted  heir,  and  to  descend  to  his  heirs,  or  dying  without  chased  and 
issue  as  I  shall  now  provide,  and  I  hereby  constitute  W.  S.  hlf  hei?s'^'d 
my  heir  and  successor,  and  the  said  estate  when  purchased  successors  in 
to  be  settled  on  him,  his  heirs  and  successors  in  the  direct  male  male 'line. 
line  lawfully  begotten.     In  case  W.  S.  die  without  issue,"  a  similar  set- 
tlement was  du-ected  with  respect  tp  the  two  brothers  of  W.  S.  succes- 

(h)  2  Ed.  366.  l(i)  Amb.  670. 

(k)  1  Atk.  607,  cited  2  Ves.  652,  nom.  Sands  ».  Dixwell. 

(I)  5  L.  J.  N.  S.  Ch.  98.  Compare  Seale  s.-Seale,  stated  post.  In  Sweetapple  v.  Bindon, 
2  Vern.  536,  it  does  not  appear  to  have  been  argued  that  the  daughter  ought  to  have  taken 
only  a  life-estate  under  the  settlement.  The  two  cases  last  stated  in  the  text  seem  opposed  to 
the  subsequent  decision  of  Samuel  v.  Samuel,  14  L.  J.  Ch.  222,  9  Jur.  222,  where  a  testator 
directed  that  personalty  should  be  settled  on  A.  for  the  sole  use  of  A.  and  her  lawful  issue, 
and  Sir  L.  Shadwell  held  that  A:  was  absolutely  entitled.  It  is  evident  that  if  the  subject  of 
gift  had  been  real  estate,  he  would  have  held  A.  to  be  tenant  in  tail. 

(m)  16  Sim.  542.] 
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sively,  the  testator  expressing  his  intent  that  the  estate  should  never  pass 
out  of  his  name  and  family.  Sir  L.  Shadwell,  V.-C,  held  that  W.  S. 
and  his  brothers  were  to  be  made  tenants  for  life  only,  j 

But  a  distinction  has  been  sometimes  taken  between  the  effect  of  a 
Alleged  dis-  clause  directing  the  trustees  to  purchase  land  and  settle  it,  as 
tmction  ^y^  Papillon  V.  Voice  and  White  v.  Carter,  and  a  direction  to 

wtifirs  tssts.-' 

tor  himself     them  simply  to  purchase,  the  testator  himself  declaring  the 

onandsto^be  '^^^^  °^  ^^^  ^^^^  ®°  ^^  ^®  purchased.  Thus,  in  Austen  v. 
purchased.  Taylor  (ra),  where  the  testator  devised  lands  ia  A.  for  life 
without  impeachment  of  waste,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  heirs  of  the  body  of  A. ;  and 
bequeathed  personal  estate  to  be  laid/  out  in  land,  which  should  remain 
continue  and  be  to  the  same  uses  as  the  land  before  devised  ;  Lord 
Northington,  after  observing  in  reference  to  Papillon  v.  Voice  and 
Leonard  v.  Earl  of  Sussex,  that  there  the  trustees  were  directed  to  settle, 
and  that  an  estate  tail  would  have  been  no  settlement,  held  that  the  case  before 
him  was  distinguishable,  inasmuch  as  the  testator  had  referred  to  no 
settlement  by  the  trustees,  but  had  declared  his  own  uses  and  trusts ; 
which  being  declared,  he  knew  no  instance  where  the  court  had  pro- 
ceeded so  far  as  to  alter  or  change  them ;  accordingly,  A.  was  to  be 
tenant  in  tail  in  the  lands  to  be  purchased. 

This  case  is  stated  by  Mr.  Ambler  to  have  been  dissatisfactory  to  the 
Disapproved   Profession,  which  is  denied  by  Lord  Henley  (o) ;  but  Lord 
by  Lord         Eldon  has  spoken  of  the  decision  in  terms  which  imply  doubt 
of  its  soundness  {p) .     He  also  observed  that  the  judges  who 
decided  Papillon  v.  Voice  and  Austen  v.  Taylor  agreed  in  the  principle, 
but  differed  in  the  application  of  it.     The  distinction  upon  which  the 
latter  case  is  founded  (or  at  least  is  usually  supposed  to  be 
*348    founded) ,  certainly  has  not  been  invariably  *  adopted ;  for  in 
Meure  v.  Meure  {q) ,  where  lands  were  devised  to  trustees  in 
trust  to  sell,  who  with  the  money  arising  from  the  sale  were  to  purchase 
Disregarded    ^^^^^  freehold  lands,  or  some  stock  in  the  public  funds,  and 
ill  certain       then  to  permit  A.  and  his  assigns  to  receive  the  interest  and 
cases.  profits  for  his  life,  and  after  his  decease  to  permit  the  plain- 

tiff and  his  assigns  to  receive  the  interest  and  profits  of  the  said  money 
P  .  ^  as  aforesaid,  or  the  rents  and  profits  of  the  eaid  land  if  un- 
lands  to  be  Sold,  or  Such  other  lands  as  should  be  purchased,  during  his 
Sllfor  Ufe  '"  natural  life,  and  after  his  decease,  then  in  trust  for  the  use  of 
remainder  to  the  issue  of  the  body  of  the  plaintiff  lawfully  begotten,  and  in 
his  issue.        default  of  such  issue  over ;  Sir  J.  Jekyll,  M.  E.,  held  that, 

(re)  1  Ed.  361,  Amb.  376.  (o)  Bee  note,  1  Ed.  369. 

\p)  See  Green  v.  Stephens,  17  Ves.  76 ;  Jervoise  ».  Duke  of  Northumberland,  1  J.  &  W.  574. 

(a)  2  Atk.  265.  [The  issue  will  generally  take  successive  estates  tail,  Grier  v.  Grier,  L.  R. 
5  H.  L.  707;  even  though  words  of  limitation  be  superadded  to  "issue."  Phillips  v.  James, 
2  Dr.  &  Sm.  404,  aff.  (diss.  K.  Bruce,  L.  J.)>  3  D.  J.  &  S.  72.  In  Hadwen  v.  Hadwen,  23 
Beav.  551,  words  were  added  importing  a  tenancy  in  common,  and  the  children  were  held  to 
be  tenants  iu  common  in  tail.] 
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in  executing  the  trust,  lands  should  be  purchased  and  the  'plaintiff  made 
tenant  for  life  only. 

Here  the  lands  to  be  purchased  were  devised  immediately  to  these 
limitations,  without  any  express  direction  to  settle  ;  and  the  terms  used 
would,  if  applied  to  lands  directly  devised,  clearly  have  made  A.  tenant 
in  tail  (r),  and  yet  he  was  held  to  be  tenant  for  life  onl3^ 

So,  in  Harrison  v.  Naylor  (s) ,  where  the  testator  directed  his  execu- 
tors to  purchase  a  freehold  estate,  and  gave  and  devised  such  p^yigg  (,f 
estate,  when -purchased,  to  A.,  to  him  and  the  heirs  male  of  lands  to  be 
his  body  forever ;   and  if  A.  should  die  without  issue  male,  ^"'^andThe''' 
then  he  gave  and  devised  the  said  estate  to  the  heir  male  of  h?'rs  male  of 
^is  (testator's)  daughter  E.,  but  if  E.  had  no  issue,  then  he    '^      ^' 
gave  and  devised  the  said  estate,  on  a  certain  condition,  to  his  (testa- 
tor's) next  heir  at  law :  add  reciting  that  he  was  not  certain  whether  it 
was  possible  to  entail  an  estate  not  yet  purchased,  he  directed  his  ex- 
ecutors to  consult  some  eminent  lawyers  ;  and  if  they  held  that  such 
entail  as  was  expressed  in  th^  will  was  repugnant  to  law,  then  his  per- 
sonal estate  should  be  equall}'  divided  between  T.  and  E.  :  t^^st  ^xe- 
Lord  Thurlow  said  it  was  impossible  to  argue  against  A.'s  i^atei.  by 
having  an  estate  tail,  and  that  the  money  must  be  invested  posing  trus- 
(in  lands  to  be  settled)  to  the  use  of  A.  and  the  heirs  of  his  ^^  '°  P''®" 

^  ^  serve  con- 

body,  with  a  contingent  remainder  in  tail  to  the  person  who  tingent 

should  answer  the  description  of  heir  male  of  E.  at  the  time  ™"'*'"°^''^- 
of  her  death,  with  remainder  to  the  right  heir  of  the  testator ;    but 
counsel  suggesting  that,    as   this   was   an   executory   trust,    the 
*  court  would  interpose,  after  the  estate  tail  to  A.,  a  limitation     *349 
to  trustees  to  preserve  the  contingent  remainder  to  the  heir  male 
of  E.,  the  daughter,- his  lordship  was  of  opinion  that  such  a  limitation 
should  be  inserted  ;  and  declared  that  the  uses  were  to  be  to  A.  and  his 
heirs  in  tail  male,  with  remainder  to  trustees  to  support  contingent  re- 
mainders, remainder  to  the  heirs  male  of  E.,  the  daughter,  in  fee  ;   and 
if  she  should  have  no  heirs  male,  then  to  the  heir  at  law  of  the  testator 
in  fee. 

By  interposing  the   estate  in  the  trustees  Lord  Thurlow  evidently 
treated  the  trust  as  executory,  though  the  testator  had  in  direct  terms 
devised  the  purchased  lands.     In  this  respect,  therefore,  the  case  is 
another  authority  against  Austen  v.  Taylor,  of  which,  how-  Austen  v 
ever,  it  tnay  be  observed,  that  to  have  made  A  tenant  for  Taylor  ex- 
life  onlj-  of  the  lands  to  be  purchased,  would  have  created  ^  ^'""^ 
a  diversity  between  them  and  the  lands  devised,  which  the  testator  evi- 
dently intended  should  be  held  together  (/).     This  distinguishes  the 
case  from  and  reconciles  it  with  those  just  stated. 

(r)  See  post,  Chap.  XXXIX.  (s)  2  Cox,  24T. 

[{t)  But  a  direction  to  settle  land,to  go  with  a  dignity  which  is  limited  to  A.  and  the 
heirs  of  his  body,  will  be  executed  by  making  A^  tenant  for  life ;  for  notwithstanding  the 
limitation  the  dignity  is  wholly  inalienable.  Sackville-West  v.  Holmesdale,  L.  R.  4  H.  L. 
543.    See  also  Bankes'i).  Le  Despencer,  10  Sim.  576,  11  Sim.  508.] 
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But  even  where  there  is  a  clear  direction  to  the  trustees  to  frame  the 
Ind'    f  settlement,  the  doctrine  of  some  of  the  cases  requires  that, 

that  testator  to  warrant  the  introduction  of  limitations  in  strict  settle- 
tend"an"'"  ment,  it  should  be  indicated  by  the  context  that  the  testator 
estate  tail,  did  not  intend  an  estate  tail  to  be  created  according  to  the  • 
require  .      ■  ^g^jj^igg^j  effect  of  the  expressions  used. 

Thus,  in  Seale  v.  Scale  (m),  where  a  testator  bequeathed  money  to  be 
Direction  to  laid  out  in  the  purchase  of  lands,  to  be  settled  on  A.  and  the 
and'thTlitirs  ^**'''*  "*"'^*  °f  ^'*  ^ody,  Lord  Cowper  held  that  A.  was  abso- 
of  liis  body,  lutely  entitled  to  the  money  not  laid  out ;  and,  though  it  was 
suggested  that  the  court  would  order  a  strict  settlement,  his  lordship 
observed  that  in  marriage  articles  the  children  are  considered  as  pur- 
chasers, but  in  the  case  of  a  will  (as  this  was),  where  the  testator 
expresses  his  intent  to  give  an  estate  tail,  a  court  of  equity  ought  not 
to  abridge  the  bounty  given  by  the  testator. 

This  principle  was  carried  to  a  great  length  in  Blackburn  v.  Stables  (x) , 

where  the  testator  devised  the  remainder  of  his  real  and  personal  estate 

,  in  trust  to  his  nephew  J.,  and  to  M.  his  executor,  for  the  sole 

*350    use  of  a  son  of  the  said  J.,  at  the  age  of  *  twenty-four ;  if  he 

had  no  son,  to  a  son  of  testator's  great-nephew  J. ;  but  if  neither 

of  those  had' a  son,  then  to  a  son  of  testator's  great-niece's  daughter  E., 

Tliat  a  ''^'it^  *  direction  to  take  his  (testator's)  name  :  but  on  whom- 

"  proper         soever  such  his  disposition  should  take  place,  his  will  was 

entail  be 

made  to  the     that  he  should  not  be  put  in  possession  of  any  of  his  effects 

male  heir;"  ^[\i  ^j^g  g^gg  of  twenty- four,  nor  should  his  executors  give  up 
their  trust  till  a  proper  entail  were  made  to  the  male  heir  by  him  (the 
person  so  being  entitled).  J.,  the  nephew,  had  no  son  born  at  the 
testator's  death,  but  his  wife  was  then  enceinte  with  a  son,  who  was 
afterwards  born,  and  attained  twenty-four:  SirW.  Grant,  M.  E.,  said  : 
"  It  is  settled  that  th&  words  '  heir,'  or  '  heir  male  of  the  body,'  in  the 
singular  number,  are  words  of  limitation,  not  of  purchase,  unless  words 
of  limitation  are  superadded,  or  there  is  something  in  the  context  to 
show  that  the  testator  did  not  mean  to  use  the  words  in  their  technical 
sense.  But  there  is  nothing  in  the  context  of  this  will  from  which  that 
can  be  collected ;  there  is  an  absence  of  every  circumstance  that  has 
commonly  been  relied  on  as  showing  such  an  intention.  The  word  is 
'  heir,'  not  '  issue.'  There  is  no  express  estate  for  life  given  to  the  ances- 
tor ;  no  clause  that  the  estate  shall  be  without  impeachment  of -waste  ;  no 
limitation  to  trustees  to  preserve  contingent  remainders  ;  no  direction  so  to 
frame  the  limitation  that  the  first  taker  shall  not  have  the  power  of 
estate  tail  barring  the  entail.  Everything  is  wanting  that  has  fur- 
directed,  nished  matter  for  argument  in  other  cases  :  the  words  are 
therefore  to  be  taken  in  their  legal  acceptation,  and  the  son  of  J.  is 
entitled  to  have  the  conveyance  made  to  him  in  tail  male." 

(«)  Pre.  Ch.  421, 1  P.  W.  290.  {x)  2  V.  &  B.  367. 
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So  in  Marshall  v.  Bousfield  (y),  -where  a  testator  devised  to  his  wife 
and  her  heirs,  upon  trust  that  she  should  enjoj^  the  estates  during  her 
life,  and,  after  her  decease,  that  the  same  should  be  settled  hy  able  counsel, 
and  go  to  and  amongst  the  grandchildren  of  the  male  kind  to  be  settled 
and  their  issue  in  tail  male,  and  for  want  of  such  issue,  upon  "P.™  grand- 
his  female  grandchildren  who  should  be  living  at  his  decease  ;  their  issue  in 
but  the  testator  declared  that  the  shares  and  proportions  of  '"''  ™'*'^- 
the  male  and  female  grandchildren,  and  their  respective  issues,  should 
be  in  such  proportions  as  his  wife  should  by  deed  or  will  appoint ;  and, 
for  want  of  such  appointment,  to  the  testator's  own  right  heirs  forever. 
The  wife  appointed  in  favor  of  the  testator's  grandson  W.  and  the  heirs 
male  of  his  bodJ^     It  was  objected  that  this  was  an  executory 
trust,  under  which  *  W.  would  be  made  tenant  for  life,  with    *351 
remainder  to  his  issue  in  strict  settlement :  but  Sir  T.  Plumer, 
V.-C,  held  that  the  words  "  in  tail  male"  applied  to  the  grandchildren, 
and  that  no  language  was  used  which  had  been  held  in  other  cases  to 
give  onl}'  an  estate  for  life.     He  observed,  that  unless  the  grandchil- 
dren took  an  estate  tail,  the  limitation,  so  far  as  regarded  a  grandson 
who  was  born  after  the  testator's  death,  would  be  void,  as  being  too 
remote  (z). 

The  latter  circumstance  constitutes  a  peculiarity  in  this' case,  which 
otherwise  afforded  strong  arguments  in  favor  of  a  strict  set-  Remark  on 
tlement.    The  estate  was  to  be  settled  by  able  counsel  (a),  and  Marshall  v. 
the  word  was  issue,  not  heirs  of  the  body  (J) .     Confidence 
in  the  case,  too,  is  weakened  by  the  fact,  that  another  determination  of 
the  same  judge  on  a  question  of  this  nature  has  been  impeached  (c). 

The  reader  should  suspend  any  conclusion  he  may  be  disposed  to 
draw  from  Blackburn  v.  Stables  and  Marshall  v.  Bousfleld,  until  he  has 
carefully  weighed  them  with  Lord  Eldon's  decision  in  the  subsequent 
case  of  Jervoise  v.  Duke  of  Northumberland  (d),  where  the  words  were 
"  To  my  son  E.  I  leave  all  my  estates  at"  B.  &c.,  "  to  be  Devise  to  E. 
entailed  upon  his  male  heirs;  an(i,  failing  such,  to  pass  to  his  „  o^hi'"''*'' 
next  brother,  and  so  on  from  brother  to  brother,  allowing  male  heirs; 
2,500?.  each  to  be  raised  upon  the  estates  for  female  children.  The 
above-named  estates  are  to  be  liable  to  all  my  debts  at  my  decease,  and 
to  the  fortunes  left  to  my  younger  children,  unless  otherwise  discharged. 
I  direct  my  estates  at  M.  to  be  sold,  in  order  to.  raise  money  for  the 
above-named  legacies,  and  what  falls  short  to  be  raised  or  charged  on 
the  other  property  at"  B.,  &c.  The  legal  estate  was  not  in  the  testa- 
tor.    In  a  suit  for  declaring  the  right  of  all  parties.  Sir  T.  Plumer, 

(y)  2  Mad.  166. 

(2)  But  there  was  ground  to  contend  that,  as  the  limitation  to  the  female  grandchildren 
was  confined  to  those  living  at  his  death,  the  same  construction  might  be  given  to  the  gift  to 
the  male  grandchildren. 

(«)  See  White  v.  Carter,  2  Ed.  366,  Amb.  670;  Bastard  v.  Proby,  2  Cox,  6. 

(S)  See  judgment  in'Meure  v.  Meure,  2  Atk.  265.  And  Blackburn  v.  Stables,  2  V.  &  B. 
367,  ante,  p.  350. 

(c)  See  Jervoise  v.  Duke  of  Northumberland,  IJ.  &  W.  559.  (d)  IJ.  &  W.  559. 
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V.-C. ,  decreed  that  R.  was  entitled  to  an  estate  tail.  The  estate  was  after- 
wards settled  on  the  marriage  of  R. ,  and  was  purchased  under  a  power 
of  sale  in  the  settlement ;  but  the  purchaser  objecting  to  the  title,  a  bill 
was  filed  to  enforce  specific  performance.  It  was  contended  for  him 
that  the  trust  was  merely  directory,  and  that  the  court,  in  executing 
it,  would  mould  the  limitations  in  the  nature  of  a  strict 
not  a  clear  settlement ;  and  Lord  Eldon  thought  the  contrary  so 

E.  *352     *  doubtful,  that  he  could  not  compel  a  purchaser  to 

take  the  title.  His  Lordghip,  indeed,  expressed  a 
strong  opinion  that  the  trust  was  directory ;  and  his  observations  leave 
us  not  much  room  to  doubt  that,  if  called  upon  to  execute  it,  he  would 
have  decreed  a  strict  settlement,  and  not  have  given  R.  an  estate  tail. 

Lord  Eldon  in  this  case  intimated  that  he  did  not  think  that  the  cir- 
As  to  giving  cumstances  of  the  power  being  given  to  the  devisee  to  charge 
taTpower  to  ^  ®"^^  *^^  money  on  the  estate  was  a  conclusive  argument 
charge.  that  he  was  to  be  only  tenant  for  life,  since,  in  many  cases, 

powers  are  usefully  given  to  a  tenant  in  tail,  enabling  him  to  do  certain 
acts  more  conveniently  than  by  destroying  the  entail. 

Most  of  the  cases  of  this  kind  have  arisen  on  marriage  articles  (e) , 
Distinction  to  which  the  same  principles  are  applicable  as  to  executory 
rfase'^avticles'  ^'^^^^^  ^1  '^^^^i  '^^^^  ^^^^  difference,  that,  as  it  is  in  every  case 
and  wills.  the  object  of  marriage  articles  to  provide  for  the  issue  of  the 
marriage,  the  nature  of  the  instrument  affords  a  presumption  of  inten- 
tion in  favor  of  the  issue,  which  does  not  belong  to  wills ;  and  Lord 
Eldon,  in  the  last  case  (/),  intimated  that  the  observations  imputed  to 
him  in  Countess  of  Lincoln  v.  Duke  of  Newcastle  {g) ,  [questioning  the 
distinction,]  were  to  be  received  with  this  qualification  (A). 

The  preceding  cases  do  not  clearly  demonstrate  the  precise  ground 
General  ob-  on  which  courts  of  equity  will  execute  a  trust  of  the  nature 
servations       ^^  those  under  consideration  by  the  insertion  of  limitations  in 

upon  tae  ,  *^ 

cases.  strict  settlement.     It  has  sometimes  been  thought  that  the 

principle  extends  to  every  case  in  which  the  testator  has  left  anything  to 
he  done ;  and  that  the  court  only  requires  it  to  be  shown  that  the  trust  is 
executory,  in  order  to  mould  the  limitations  in  this  manner.  Some  of 
Lord  Eldon's  observations  in  Jervoise  v.  Duke  of  Northumberland  have 
been  supposed  to  go  to  this  length  (i)  ;  and  perhaps  it  is  difficult  to 
place  the  doctrine,  consistently  with  the  liberty  which  has  been  taken 
with  the  testator's  expressions,  upon  a  narrower  basis  {k)  ;  but, 
*353     *  in  the  actual  state  of  the  decisions,  it  is  too  much  to  hazard  a 

(e)  See  Tea.  C.  R.  90;  1  Prest.  Est.  364.  , 

(  ^)  IJ.  &  W.  571,  574.  (o)  12  Ves.  227,  230. 

(h)  See  Rochford  v.  Fitzniaurice,  1  Conn.  &  L.  158,  [2  D.  &  War.  ] ;  Sackville-West  ». 
Holmesdale,  L.  R.  4  H.  L.  543.]  (i)  See  Hayes's  Inq.  262,  n. 

(i)  If  the  courts  are  bound  to  require  an  indication  that  the  testator  intended  only  an  estate 
for  life,  would  it  not  seem  that  by  parity  of  reason  thej'  are  obliged  to  adhere  to  the  testator's 
language,  ultra  this  object,  provided  the  will  contain  no  further  evidence  that  he  does  not 
mean  an  estate  tail,  (.  e.  by  giving  the  ancestor  an  equitable  freehold,  and  the  heirs  a  kyal 
renniinder,  thus  niakhig  the  heirs  purchasei's ?  Theirnot  having  done  this  certainly  affords 
an  argument  in  favor  of  the  hypothesis  suggested. 
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general  position  of  this  nature.  No  case  has  yet  determined  that 
a  trust  in  a  will  to  settle  lands  simply  on  A.  and  the  heirs  of  his  bodj% 
authorizes  the  court  to  limit  estates  in  strict  settlement.  Leonard  v. 
Earl  of  Sussex,  it  is  true,  had  only  the  additional  circumstance  of  a 
direction  that  it  should  not  be  in  the  power  of  A.  to  dock  the  entail, 
with  respect  to  which  the  writer  fully  concurs  in  the  observation  of  a 
learned  friend  (Z),  "that  this  ratlier  weakened  than  strengthened  the 
presumption,  that  the  testator  intended  A.  to  be  merely  tenant  for  life  ; " 
the  direction  seeming  rather  to  import  that  A.  was  to  take  an  estate 
tail,  without  the  power  of  docking  it.  The  case,  however,  was  decided, 
and  has  been  since  generally  referred  to,  as  standing  upon  this  ground  ; 
and  it  is  to  be  observed  also  that  Scale  v.  Scale  (m)  is  a  direct  authority 
against  applying  the  doctrine  to  the  simple  case  suggested. 

Indeed  some  judges  have  denied  its  application  even  to  the  case  of  a 
direction  to  settle  lands  upon  A.  for  life,  and  after  his  death  whether  a 
to  the  heirs  of  his  bodj'.,    Suqh  was  the  opinion  expressed  ^'[5"*'°"  1° 
by  Sir  J.  Jekyll  in  Meiire  v.  Meure  (re),  and  Sir  W.  Grant  in  for  life,  re- 
Blackburn  v.  Stables,  though  the  former  decided  that  a  differ-  Slt'heh-s  rf 
ent  construction  was  to  be  given  to  the  word  "issue,"  and  his  body,  au- 
the  latter,  we  have  seen,  was  disposed  to  yield  to  a  declara-  stricrsettle- 
tion  that  the  estate  should  be  without  impeachment  of  waste,  n»«"t- 
or  that  there  should  be  a  limitation  to  ti'ustees  to  preserve  contingent 
remainders  (o) .     This  distinction  is  certainly  very  refined.     How  can  a 
testator  intimate  that  he  intends  the  object  of  the  trust  to  be' tenant  for 
life  more  strongly  than'by  expressly  so  limiting  the  estate  ?     If  the  rule 
in  Shelley's  Case  be  objected  as  destroying  that  inference  of  intention,  the 
answer  is,  that  neither  of  the  other  circumstances,  to  which  this  potency 
of  operation  is  admitted  to  belong,  prevents  the  application  of  that  rule. 
In-this  respect  they  are  all  equally  inoperative,  though  they  all  indicate  an 
intention  to  confer  an  estate  for  life  only.     Even,  therefore,  if  we  hesi- 
tate to  subscribe  to  the  more  general  (though  perhaps  the  more  reason- 
able) doctrine,  that  a  direction  to  settle  authorizes  the  court  to  adopt 
its  own  mode  of  settlement,  without  regard  to  the  particular 
force  of  the  terms  used  *  by  the  testator,  and  require  distinct  in-     *354 
dication  of  intention  that  the  testator  did  not  mean  that  the  legal 
effect  of  those  terms  should  be  followed,  yet  even  upon  this  principle  the 
case  under  consideration  would  warrant  the  court  in  moulding  the  limi- 
tations. 

In  fact,  Bastard  v.  Proby  (o),  is  a  direct  authority  in  favor  of  the 
affirmative.     A  testator  devised  lands  to  trustees.,  in  trust  to  Affirmative 
lay  out  the  rents  for  the  benefit  of  his  daughter  J.  until  r'^i'lf.'^'^j 
twenty-one  or  marriage  ;  and,  on  her  attaining  that  age,  di-  v.  Proby. 

(I)  Hayes's  Inq.  262,  n. 

(m)  1  P.  W.  132,  ante,  349.    See  also  Sweetapple  v.  Bindon,  2  Vern.  536;  [Harrison  v. 
Navlor,  2  Cox,  247;  Marrvat  v.  Townly,  1  Ves.  102;  Randall  v.  Daniel,  24  Beav.  193.1 
\n)  2  Atk.  265,  ante,  U%. 
[(o)  /.  e.  he  relied  on  the  absence  of  these  and  other  clauses.]  (o)  2  Cox,  6. 
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rected  that  the  trustees  should,  as  counsel  should  advise,  convey  settle  and 
assure  the  lands  unto  or  to  the  use  of,  or  in  ti'ust  for,  the  said  J.  for  her 
life,  and,  after  her  death,  then  on  the  heirs  of  her  body  lawfuU}'  issuing ; 
and  Sir  LI.  Kenyon,  M.  R.,  directed  that  convej'ances  should  be  exe- 
cuted limiting  uses  in  strict  settlement. 

Where  the  testator,  instead  of  employing  technical  terms,  as  in  the 
Observations  cases  just  noticed,  expresses  himself  in  very  brief  informal 
burn  V.  ^'^  '  language  by  directing  an  entail  to  he  made,  as  in  Blackburn  v. 
Stables.  Stables  and  Jervoise  v.  Duke  of  Northumberland,  it  is  useless 

to  look  for  a  specification  of  particulars,  as  that  the  devisee  shall  be 
tenant  for  life,  &c. ;  the  general  indefinite  nature  of  the  testator's 
language  forbids  it :  he  may  be  supposed  to  have  intended  to  exclude  a 
strict  interpretation  by  the  use  of  terms  the  farthest  removed  from 
technicalitj',  and  which,  in  their  popular  sense,  certainly  mean  some- 
thing verj'  different  from  placing  the  estate  in  the  power  of  the  first 
taker.  No  convej'ancer  receiving  instri^tions  for  a  settlement  in  these 
terms  would  hesitate  to  insert  limitations  in  strict  settlement ;  and  the 
principle  upon  which  courts  of  equity  proceed  in  the  execution  of  di- 
rectory trusts  is  not  verj'  widely  different.  Considering  Lord  Eldon's 
determination  in  Jervoise  v.  Duke  of  Northumberland,  and  more  espe- 
cially the  doctrines  advanced  by  him  in  his  elaborate  judgment  in  that 
case,  it  seems  unsafe  to  x&\y  on  Blackburn  v.  Stables,  to  which  it  is 
To  be  settled  extraordinary  that,  in  his  comment  upon  the  cases,  he  makes 
"on  A.  and     uo  allusion  ( p) .     fWhere  lands  are  directed  to  be  settled 

his  heirs  in  .  _,.,..  .  -j  «i  t     i      -i      i 

strict  entail."  on  A.  and  his  heirs  m  strict  entail,  there  seems  little  doubt 

that  A.  ought  to  be  made  tenant  for  life  onlj-  (y).] 
Mere  direc-     *355         *["  All  trusts,"  said  Lord  St.  Leonards  (»■),  "  are  in 
tion  to  con-  a  sense  executory,  because  a  trust  cannot  be  executed, 

nSceatrust  except  hy  conveyance,  and  therefore  there  is  something 
executory.  alwaj's  to  be  doue.  But  that  is  not  the  sense  which  a  court 
of  equity  puts  upon  the  term  '  executory  trusts.'  A  court  of  equity  con- 
siders an  executory  trust  as  distinguished  from  a  trust  executing  itself, 
and  distinguishes  the  two  in  this  manner :  Has  the  testator  been  what 
is  called  his  own  conveyancer  ?  Has  he  left  it  to  the  court  to  make  out 
from  general  expressions  what  his  intention  is,  or  has  he  so  defined  that 
intention  that  you  have  nothing  to  do  but  to  take  the  limitations  he  has 
given  you,  and  to  convert  them  into  legal  estates  ?  "] 

(p)  See  further,  as  to  executory  trusts,  post,  Ch.  XLIV.  s.  3;  Fea.  C.  R.  113;  Prest.  Est. 
387;  1  Sand.  Uses,  310;  1  Fonhl.  Eq.  407,  n.;  Hiij'es's  Inq.  264,  where  see  strictures  upon 
the  observations  of  the  other  writers  referred  to.  Lord  Eldon,  in  Jervoise  v.  Duke  of  North- 
umberland, intimated  his  assent  to  the  conclusions  of  Mr.  Fearne  on  the  subject  of  executory 
trusts,  which  is  one  of  the  man}'  tributes  of  respect  paid  to  the  labors  of  this  very  eminent 
writer  by  those  whose  profound  knowledge  of  the  laws  of  real  propertv  enabled  them  to  ap- 
preciatethose  labors.  [See  also  Stonor  v.  Curwen,  5  Sim.  264;  Boswell  i'.  Dillon,  1  Dru.  291. 
(n)  Graves  r.. Hicks,  11  Sim.  536 ;  Woolmore  v.  Burrows,  1  Sim.  526.] 
[(?•)  Egerlon  v.  Brownlow,  4  H.  L.  Ca.  210,  23  L.  J.  Ch.  408,  18  ,Jur.  104;  and  see  East  v. 
Twyford,  9  Hare,  733;  Herbert  v.  Blunden,  1  D.  &  Wal.  90;  Randall  ».  Daniell,  24  Beav. 
193';  Doncaster  v.  Doncaster,  3  K.  &  J.  35;  FuUerton  v.  Martin,  1  Dr.  &  Sm.  31  (person- 
alty).] 
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It  is  clear,  that  where  a  testator  devises  real  estate  to  trustees  upon 
trusts,  and  then  directs,  that,  in  certain  events,  they  shall  Trusts  in 
convey  the  estate  in  a  prescribed  manner,  the  fact  that  the  t^rms  partly 
will  contains  such  a  direction  does  not  constitute  a  ground  partly  exec- 
for  regarding  the  whole  series  of  trusts  as  executory,  and  for  "'"""y. 
applying  to  the  former  that  liberality  of  construction  which  is  peculiar 
to  trusts  of  this  nature  (s). 

[The  court  will,  of  course,  execute  directions  for  any  settlement  that 
can  legally  be  made,  whether  such  directions  are  specific  or 
general,  provided  the  intention  is  apparent;  but  wiir  not,  in  will  not  ap- 
order  to  tie  up  the  estate  for  a  longer  period  than  would  be  ?<•'"'  P™- 
secured  by  making  the  first  taker  tenant  for  life  with  remain- 
der to  his  sons  successively  in  tail  male,  &c.,  appoint  any  persons 
protectors  of  the  settlement  (t) . 

It  is  bej'ond  the  scope  of  the  present  chapter  to  deal  with  the  subject 
of  carrying  into  effect  executor^'  trusts,  except  as  it  bears 
on  the  rule  in  Shelley's  Case  ;  but  it  may  be  convenie'nt  to  authorized 
refer  to  the  cases  which  decide  that  usual  powers  of  manage-  J'^^^^'j^P" 
ment,  such  as  leasing,  sale  and  exchange,  and  the  appqint- 
ment   of  new  trustees,  may  generally  be   inserted,  whether  "  usual " 
powers  are  authorized  or  not  (u)  ;  unless  the  testator's  meaning  appears 
to  have  been  fully  expressed  in  detail,  and  not  to  admit  of  addi- 
tion (x)  ;  or  unless  by  express^  authorizing  *  particular  powers     *356 
the  context  impliedly  excludes  others  (i/).    But  powers  to  jointure 
and  to  charge  with  portions,  however  usual,  cannot  be  inserted  with- 
out express  authority,  for  want  (it  is  said)  of  a  certain  guide  to  the 
amount  (z).J 

III.  It  may  be  useful,  as  supplementary  to  the  preceding  discussion 
of  the  rule  in  Shelley's  Case,  to  state,  for  the'  use  of  the  Practical 
student,  the  practical  bearings  of  the  alternative  whether  the  bearings  of 
heir  takes  by  descent  or  by  purchase ;  which  will  be  best  Shelley's 
shown  by  suggesting  a  case  of  each  kind.     Suppose,  then,  a  ^''^*" 
devise  to  A.  for  life,  remainder  to  the  heirs  of  his  body  ;  and  As  to  lapse, 
suppose  another  devise  to  the  use  of  trustees  for  the  life  of  B.,  in  trust 

(s)  Franks  v.  Price,  3  Beav.  182.  [See  also  Jackson  v.  Noble,  2  Kee.  590 ;  Re  Nelley's 
Trusts,  W.  N.  1877,  p.  120. 

(t)  Bankes  v.  Le  Despencer,  11  Sim.  508;  but  see  Woolmore  v.  Burrows,  1  Sim.  527. 

(m)  Turner  v.  Sargent,  17  Beav.  515;  Wise  v.  Piper,  13  Ch.  D.  848.  And  see  Lindow  v. 
Fleetwood,  6  Sim.  152. 

(x)  Wheate  v.  Hall,  17  Ves.  80.     See  also  Home  v.  Barton,  Jac.  437. 

[y)  Hill  V.  Hill,  6  Sim.  144;  Pearse  v.  Barron,  Jac.  158. 

(a)  Grier  v.  Grier,  L.  R.  5  H.  L.  688.  See  Sackville-West  v.  Holmesdale,  L.  R.  4  H.  L. 
543,  where  the  settlement  was  to  be  with  such  powers  as  the  trustees  should  think  proper.  In 
this  case  Lord  Cairns  said,  p.  577 :  "  I  cannot  think  that,  if  an  executory  instrument  on  its 
proper  construction  authorizes  the  insertion  of  powers  of  jointuring  and  portioning,  the  absence 
of  any  mention  of  amount  ought  to  be  an  insurmountable  difficulty." 

As  to  the  effect  of  a  direction  that  the  legacies  or  shares  of  daughters  shall  be  "settled  on 
their  man-iage,"  or  "on  themselves  strictly,"  see  Magrath  v.  Morehead,  L.  R.  12  Eq.  491; 
Loch  V.  Bagley,  L.  R.  4  Eq.  122.  And  as  to  adding  a  restraint  on  anticipation  by  f.  c,  Sy- 
monds  v.  Wilkes,  11  Jur.  N.  S.  659  (articles).] 
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for  B. ,  remainder  to  the  use  of  the  heirs  of  his  body.  In  the  former  case, 
the  ancestor  being  tenant  in  tail,  the  heirs  of  his  body  can  claim  only 
derivatively  through  him  bj'  descent  per  formam  doni^  and,  therefore,  if 
A.  die  in  the  lifetime  of  the  testator,  the  heir  (unless  the  will  were  made 
or  republished  subsequently  to  1837)  takes  nothing,  the  devise  to  his 
ancestor  having  lapsed  (a). 

On  tlie  other  hand,  in  the  latter  supposed  ease,  if  B.  should  die  in  the 
testator's  lifetime,  it  would  not  affect  his  heir,  who  claims  not  deriva- 
tively through  his  ancestor,  but  originally  in  his  own  right  hy  purchase  ; 
and  who  would,  therefore,  be  entitled  under  the  devise,  notwithstanding 
his  ancestor's  death  in  the  lifetime  of  the  testator.  The  estate  tail  would 
go  by  a  sort  of  qutasi  descent  (h)  through  all  the  heirs  of  the  body  of  the 
ancestor,  first  exhausting  the  inheritable  issue  of  the  first  taker  (and 
which  issue  would  claim  by  descent),  and  then  devolving  upon  the 
collateral  lines  ;  the  head  of  each  stock  or  line  of  issue  claiming 
*357  as  heir  of  the  body  of  the  ancestor  bj'  purchase,  *  but  taking  in 
the  same  manner  as  such  heir  would  have  done  under  an  estate 
tail  vested  in  the  ancestor. 

Another  difference  to  be  observed  is,  that  where  the  heir  talies  hy 
As  to  dower  descent,  \hB  property,  if  in  possession,  devolves  upon  him, 
and  curtesy,  subject  to  the  dower  of  the  widow  of  his  ancestor,  if  he  were 
married  at  his  death  (provided,  in  regard  to  the  dower  of  a  widow, 
whose  marriage  was  prior  to  Or  on  the  1st  of  January  1834  (c) ,  his  estate 
were  legal,  and  not  equitable  only),  or  subject  to  curtesy,  if  the  ancestor 
were  a  married  woman,  who  left  a  husband  bj'  whom  she  had  had  issue 
born  alive,  capable  of  inheriting,  and  which  attaches  whether  the  estate 
be  legal  or  equitable.  On  the  other  hand,  where  the  heir  takes  by  pur- 
chase, of  course  none  of  these  rights,  which  are  incident  to  estates  of 
inheritance,  attach,  the  ancestor  being  merely  tenant /or  life. 

And,  lastly,  if  the  heir  of  the  body  take  by  descent,  his  claim  may  be 
defeated  by  the  alienation  of  his  ancestor  by  means  of  a  con- 
by  an  en-  vej'ance  enrolled,  now  substituted  for  a  common  recovery, 
rolled  con-  ^jjg  right  to  make  which  is,  we  have  seen,  an  inseparable 
incident  to  an  estate  tail  (d).  On  the  other  hand,  the  heir 
claiming  by  purchase  is  unaffected  bj'  the  acts  of  his  ancestor,  except 
so  far  as  those  acts  [might  before  the  statute  8  &  9  Vict.  c.  106,  s.  8,] 
have  happened  to  destroy  the  contingent  remainder  of  such  heir,  if  not 
_  .  ,  supported  (as  it  always  should  [have  been] )  by  a  preceding 
disentailing  vested  estate  of  freehold.  The  conveyance,  it  should  be  ob- 
upon  estates    served,  of  a  person  becoming  tenant  in  tail  by  force  of  the 

(a)  Brett  v.  Eigden,  Plow.  340;  Hartop's  Case,  Cro.  El.  243;  Button  v.  Simpson,  2  Vem. 
722;  Hodgson  v.  Ambrose,  Dougl.  337,  3  B.  P.  C.  Toml.  416;  Wvnn  «.  Wynn,  ib.  96;  Warner 
».  White,  ib.  435;  [Goodright  v.  Wright,  1  P.  W.  397;  Fuller  'v.  Fuller,  Cro.  EI.  422.]  The 
abstract  prefixed  to  Warner  v.  White  is  singularly  inaccurate. 

(6)  Mandeville's  Case,  Co.  Lit;  26  b,  ante,  p.  62.    See  Fea.  C.  R.  80. 

(c)  Stat.  3  &  4  Will.  4,  c.  106. 

(d)  Ante,  p.  19. 
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rule  in  Slielley's  Case,  under  a  limitation  to  the  heirs  of  his  intervening 

.  .  DGtWBSn  th.6 

body  not  immediately  expectant  on  his  estate  for  life,  had  no  fieehold  and 
effect  upon  the  TOesrae  estates,  unless  they  happened  to  be  legal  'f!l'vi'™u''^''™ 
remainders  contingent  and  unsupported.  Thus,  in  the  case 
of  a  limitation  to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  remainder  to  the  heirs  of  the  body  of  A.,  with  remainders 
over ;  A.,  being  tenant  in  tail  by  the  operation  of  the  rule,  may  make  a 
disentailing  assurance  ;  but  though  such  assurance  will  bar  the  remain- 
ders ulterior  to  the  limitation  to  the  heirs  of  his  bod^',  it  will  not  affect 
the  intervening  estate  of  the  first  and  other  sons,  unless  there  were  no 
son  born  at  the  time,  and  no^  estate  interposed  to  preserve  the  remain- 
ders of  the  sons,  in  which  case  such  remainders,  being  contingent, 
would,  [before  the  statute  above  referred  to,  have]  clearly'  [been]  de- 
stroyed. [That  statute  puts  it  out  of  the  power  of  the  owner  of  ^ 
*  the  preceding  estate  of  freehold  to  destroy  the  contingent  re-  *358 
mainders  depending  thereon.] 

It  may  be  useful  to  illustrate  the  practical  consequences  of  a  limita- 
tion of  another  description.     Suppose  a  devise  to  A.  and  B.  py^jj^g^ 
jointly  for  their  lives,  remainder  to  the  heirs  of  their  bodies  ;  points  sug- 
if  they  were  not  husband  and  wife  (or,  it  would  seem,  persons  ^^^  ^  ' 
who  maj'  lawfully  marry),  they  would  be  yomf-tenants   for  life,  with 
several  inheritances  in  tail  (e) .     An  enrolled  conveyance  by  either  would 
acquire  the  fee-simple  in  an  undivided  moiety,  and  they  would  thence- 
forward be  tenants  in  common  :  by  parity  of  reason,  a  similar  conveyance 
b}'  both  would  comprise  the  entirety. 

If  the  limitations  were  to  them  successively  for  life,  A.  would  be  tenant 
for  life  of  the  entirety,  with  the  inheritance  in  tail  in  one  moiety,  subject, 
as  to  the  latter,  to  B.'s  estate  for  life,  and  B.  would  be  tenant  for  Ufe 
in  re,mainder  of  one  moiety,  and  tenant  in  tail  in  remainder  of  the  other 
moiety.  A.  being  tenant  in  tail  in  possession,  might  make  a  disentail- 
ing assurance,  which  would  give  him  the  fee-simple  in  a  moiety  of  the 
inheritance,  but  would  not,  as  before  shown,  affect  B.'s  estate- for  life  in 
remainder  in  that  mpiety.  B.,  on  the  other  hand,  ha\'ing  no  immediate 
estate  of  freehold,  could  not  during  the  life  of  A.,  and  without  his  con- 
currence, acquire,  by  means  of  an  enrolled  conveyance,  a  larger  estate 
than  a  base  fee  determinable  on  the  failure  of  issue  inheritable  under 
the  entail.  A.  and  B.  might  conjointly  convey  the  absolute  fee-simple 
in  the  entirety. 

Under  a  devise  to  A.  and  B.  jointly  for  their  lives,  with  remainder  to 
the  heirs  of  their  bodies,  A.  and  B.,  being  persons  who  might  lawfully 
marry,  would  be  joint-tenants  in  tail ;  if  actually  husband  and  wife, 
they  would  be  tenants  in  tail  bj' entireties  (/).  In  the  former,  case, 
each  might  acquire  the  fee-simple  in  his  or  her  own  moiet}^,  bj'  making 
a  disentaiUng  assurance  thereof;  but,  in  the  latter  case,  the  concurrence 

[(e)  See  Lit.  s.  283;  Ex  parte  Tanner,  20  Beav.  374.  (/)  Co.  Lit.  187  b. 

339 


*358  BULB  IN  SHELLEY'S  CASE. 

of  both  would  be  essential,  on  the  ground  of  the  unity  of  person  of  hus- 
band and  wife  (g) ,  and  the  deed  of  course  must  be  acknowledged  by  the 
wife.  In  each  of  the  suggested  cases,  if  the  estate  remained  unchanged 
at  the  decease  of  either  of  the  two  tenants  in  tail,  it  would  devolve  to 
the  survivor,  according  to  the  well-known  rule  applicable  as  well  to 
joint-tenancies  as  tenancies  by  entireties. 

(g)  See  Green  d.  Crew  v.  King,  2  W.  Bl.  1211.] 
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*  CHAPTER  XXXVII.  *359 

"WHAT   "WILL  CONTROL  THE  "WORDS   "HEIRS  OF  THE   BODY." 

I.  Superadded  Words  of  Limitation. 
II.  Words  of  Modification  inconsistent  with  the  Devolution  of  an   Estate  Tail,  \wilh   or 

without  Words  of  Limitation  superadded.] 
III.   Clear  Words  of  Explanation. 

•    I.  It  has  been  alreadj-  shown  that  a  devise  to  A.  and  to  the  heirs  of 
his  bodj'  (a) ,  or  to  A.  for  life  and  after  his  death  to  the  Effect  of 
heirs  of  his  body  (b),  vests  in  A.  an  estate  tail.     On  a  devise  cuntext  in 

■'   ^   ■"  .  .  .  controlling 

couched  in  these  simple  terms,  indeed,  no  question  can  arise  ;  "  heirs  o£  the 
for  wherever  the  contrary  hypothesis  has  been  contended  t""iy-" 
for  the  argument  for  changing  the  construction  of  the  words  has  been 
founded  on  some  expressions  in  the  context ;  as  where  words  of  limita- 
tion are  superadded  to  the  devise  to  the  heirs  of  the  body  ;  the  effect  of 
which  has  been  often  agitated,  and  will  here  properly  form  the  first  point 
for  inquiry. 

"Where  the  superadded  words  amount  to  a  mere  repetition  of  the  pre- 
ceding words  of  limitation,  they  ar6,  of  course,  inoperative  to  Similar  limi- 
vary  the  construction.  Expressio  eoriim  quce  tacite  insunt  added  is '"''^' 
nihil  operatur.^  inoperative. 

Thus,  in  Burnet  v.  Coby(c),  where  a  testator  devised  lands  to  A.  for 
life,  and  after  his  decease  to  the  heirs  male  of  the  body  of  A.  and  the 
heirs  male  of  such  issue  male,  it  was  held  that  A.  had  an  estate  tail,  [and 
the  settled  distinction  was  said  to  be  that  where,  after  a  limitation  to 
the  ancestor,  the  word  "  heir"  is  in  the  singular  number,  and  a  limitation 
made  to  the  issue  of  such  heir,  the  word  heir  is  considered  as  a  word  of 
purchase  (d),  and  a  descriptio  persona;  but  wherever  the  word  "  heirs  " 
is  in  the  plural  number,  and  a  limitation  made  to  the  issue  of  such 

(a)  Ante,  p.  324.  (b)  Ante,  p.  332. 

(c)  1  Barn.  B.  R.  367.  See  also  Shelley's  Case,  1  Rep.  93;  [MinshuU  v.  Minslmll,  1  Atk. 
411 ;]  Legatt  v.  Sewell,  2  "Vern.  551,  4  Eq.  Ca.  394,  jjl.  7,  1  P.  W.  87,  cit.  2  Ves.  657,  where 
the  trust  was  executorij,  and  would,  it  is  clear,  according  to  the  doctrine  now  established,  be 
executed  by  a  strict  settlement.    See  ante,  p.  343. 

[(£?)  See  ante,  p.  326.] 

1  A  testator  devised  one  half  of  certain  enlarge  the  devise  to  a  fee-simple,  either  to 

real  estate  to  his  "son  John  and  the  heirs  liim  or  the  heirs  of  his  body.    Buxton  v. 

lawfully  begotten  of  hi.s  body,  and  their  heirs  Uxbridge,  10  Met.  87;  Wight  «.  Thayer,  1 

and  assigns;"  and  it  was  held  that  the  first  Gray,  284,   287.     See  Corbm  v.  Healy,  20 

words  gave  an  estate  tail  to  .lohn,  and  that  Pick.  514. 
the  words  "  their  heirs  and  assigns  "  did  not 
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heirs,  the  word  heirs  is  considered  as  a  word  of  descent  and  not  of 
purchase.] 

Construction  *360  *  It  is  also  well  establishfid  that  a  limitation  to  the 
superadded'^  ^em  general  of  the  heirs  of  the  body,  is  equally  inef- 

hmitation  to  fectual  to  tum  the  latter  into  words  of  purchase, 

of  tcinf'  Thus,  in  Goodriglit  d.  Lisle  v.  PuUyn  (e) ,  where  a  testator 
the  body.  devised  lands  to  N.  for  life,  and  after  his  decease  then  he 
devised  the  same  unto  the  heirs  male  of  the  body  of  N.  lawfuUj-  to  be 
begotten  and  his  heirs  forever ;  but  if  N.  should  happen  to  die  without 
such  heir  male,  then  over ;  the  court  was  of  opinion  that  the  devise 
vested  an  estate  tail  in  N.  A  similar  decision  was  made  by  the  Privy 
Council  on  a  similar  devise  (/). 

So,  in  "Wright  v.  Pearson  {g),  where  the  devise  was  to  R.  and  his 
assigns  for  his  life,  remainder  to  trustees  to  support  contingent  remain- 
ders, remainder  to  the  use  of  the  heirs  male  of  the  body  of  R.  lawfully  to 
be  begotten  and  their  heirs  ;  provided  that  in  case  R.  should  die  without 
leaving  any  issue  male  of  his  body  living  at  his  death,  then  the  testator 
subjected  the  premises  to  certain  charges,  and,  in  default  of  such  issue 
male  of  R.,  he  devised  the  premises  to  certain  grandchildren,  or  such  of 
them  as  should  be  living  at  the  time  of  the  failure  of  issue  of  R.  ;  Lord 
Keeper  Henley  held  it  to  be  an  estate  tail  in  R. 

Again,  in  Denn  d.  Geering  v.  Shenton  (A),  where  the  testator  devised 
lands  to  S.  to  hold  to  him  and  the  heirs  of  his  body  lawfuUj'  to  be  begot- 
ten and  their  heirs  forever,  chargeable  with  an  annul t}'  to  M.  for  life  ; 
but  in  case  S.  should  die  -s^^ithout  leaving  issue  of  his  bodj',  then  the 
testator  devised  the  lands  to  W.  and  his  heirs,  chargeable  as  aforesaid, 
and  also  subject  to  the  payment  of  1001.  to  A.  within  one  year  after  W. 
or  his  heirs  should  become  possessed  of  the  premises.  It  was  contended,  on 
the  authority  of  Doe  v.  Laming  (t) ,  that  the  words  heirs  of  the  body  might 
be  words  of  purchase,  with  these  superadded  words  of  limitation,  and 
that  this  construction  was  much  strengthened  by  the  circumstance  of  the 
legacj'  of  100?.,  which  must  have  referred  to  a  dj-ing  without  issue  at 
the  death,  and  not  to  an  indefinite  failure  of  issue,  which  might  happen 
a  hundred  years  hence.     But  Lord  Mansfield,  and  the  rest  of  the  Court 

of  K.  T3.,  held  it  to  be  a  clear  estate  tail  in  S. 
*361         *Even  if  the  devise  over  had  been  made  in  express  terms  to 
depend  on  the  prior  devisee  leaving  no  issue  at  the  time  of  his 
death,  this  would  not,  according  to  "Wright  v.  Pearson  (i),  have  pre- 
vented tlie  prior  devisee  taking  an  estate  tail. 

So,  in  Measure  v.  Gee  (Z) ,  where  the  devise  was  to  J.  for  his  Ufe,  re- 

(e)  2  Ld.  Ravin.  1437,  2  Stra.  729. 

(  /")  Morris  d.  Andrews  v.  Le  Gay,  noticed  2  Burr.  1102,  and  2  Atk.  219,  and  more  fully 
and'anmewhat  differently  stated  nom.  Morris  v.  "Ward,  by  Lord  Kenyon,  8  T.  R.  518. 

((/)  1  Ed.  119,  Amb.  .S58,  Fea.  C.  E.  126,  where  the  case  is  very  fiillv  commented  on.  See 
also'  Alpass  v.  Watkins,  8  T.  R.  516. 

(/i)  Cowp.  410.     See  also  Alpass  v.  Watkins,  8  T.  R.  516. 

(i)  2  Burr.  1100,  as  to  which  see  post.  (i)  Ante.  p.  360. 

(()  5  B.  &  Aid.  910.  See  also  Kins  »•  Burchell,  1  Ed.  424 ;  Denn  v.  Puckev,  5  T.  R.  299 ; 
Frank  «.  Stovin,  3  East,  548,  where  the  word  was  ismt,  as  to  which  see  Ch.  XSLXIX. 
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mainder  to  trustees  to  preserve  contingent  remainders,  and  after  the 
decease  of  J.  the  testator  devised  the  premises  to  the  heirs  of  the  body  of 
J.  lawfullj'  to  be  begotten  his  her  and  their  heirs  and  assigns  forever  ; 
but  in  case  there  should  be  a  failure  of  issue  of  J.  lawfully  to  be  begot- 
.ten,  then  over.  It  was  contended  that  the  early  cases  on  this  subject 
had  been  shaken  by  modern  decisions  ;  but  the  Court  of  K.  B.  con- 
sidered them  to  be  irrelevant  (m) ,  and  held  that  the  devise  vested  an 
estate  tail  in  J. 

This  case,  as  well  as  Wright  v.  Pearson,  shows  that  the  '^!"'\'y  '°*«''- 

'  =>  '  position  of 

interposition  of  trustees  to  preserve  contingent  remainders  is  estate  to  pre- 
inoperative  to  invest  superadded  words  of  limitation  with  ^nTremaf"-" 
an}'  controlling  efficacy.  'lers. 

The  next  case  in  order  is  Kinch  v.  "Ward  (ra),  where  a  testator  devised 
freehold  and  leasehold  lands  to  trustees,  in  trust  to  permit  his  son  T. 
to  receive  the  rents  for  his  life,  and,  after  his  decease,  the  testator  de- 
vised the  same  to  the  heirs  of  the  body  of  his  said  son  lawfully  begotten 
their  heirs  executors  administrators  and  assigns  forever :  but  in  case  he 
should  die  without  issue,  then  over.  It  was  assumed  in  the  discussion 
of  another  question,  that  the  devise  of  the  freehold  lands  vested  in  T. 
an  estate  tail. 

And  it  is  clear  that  the  circumstance  of  the  heirs  of  the  hodj  being 
directed  to  assume  the  testator's  name  does  not  constitute  a  As  to  heirs  of 
ground  for  varying  the  construction,  although  the  effect  is,  J,'g  directed' 
bj'  enabling  the  ancestor  to  acquire  the  fee-simple,  to  place  t"  assume 
within  his  power  the  means  of  rendering  the  injunction  nnga-  name, 
tory  (o)  ;  this  being,  in  fact,  merely  one  of  the  consequences  which  a 
testator  does  not  usually  intend  or  foresee,  when  he  emploj's 
words  that,  in  legal  construction,  make  the  first  taker  *  tenant     *362 
in  tail,  and  which  consequences,  whether  apprehended  or  not,  do 
not  authorize  the  testator's  judicial  expositor  to  divert  his  bounty  into 
another  channel,  by  giving  to  his  language  a  strained   construction, 
which  would  make  it  apply  to  a  different  class  of  objects  (p). 

Thus,  in  Nash  v.  Coates  (g),  where  a  testator  devised  lands  to  trus- 
tees and  the  survivor  of  them  and  the  heirs  of  such  survivor,  in  trust 
for  F.  W.,  then  an  infant,  till  he  should  arrive  at  the  age  of  twentj'-one 
j-ears,  upon  his  legally  taking  and  using  the  testator's  surname ;  and 
then,  upon  his  attaining  such  age  and  taking  that  name,  habendum  to 
him  for  life  ;  and  from  and  after  his  decease,  to  hold  to  the  trustees  and 

(m)  The  only  case  cited  in  Measure  v.  Gee,  which  aiforded  a  shadow  of  opposition  to  the 
principle  of  the  cases  in  the  text,  was  Doe  ».  Goff,  11  East,  668,  which  had  other  circum- 
stances, and  has  been,  as  we  shall  presently  see,  itselfoverruled  bv  the  highest  authority. 

(k)  2  S.  &  St.  411. 

(«)  Such  a  condition,  too,  if  imposed  on  a  person  taking  an  estate  tail  by  purchase,  would 
(unless  made  a  condition  precedent)  be  liable  to  be  defeated  by  an  enrolled  conveyance,  which, 
like  a  common  recovery,  destroys  all  estates  limited  in  defeasance  of,  as  well  as  those  which 
are  made  to  take  effect  after  the  determination  of.  the  estate  tail. 

Up)  Per  Lord  Kingsdown,  Atkinson  ».  Holtbv,  10  H.  L.  Ca.  3-32,  ace] 

(2)  3  B.  &  Ad.  839.     [See  also  Toller  u.  Attwbod,  15  Q.  B.  929,  post,  p.  370.] 
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the  survivor  of  them  and  the  heirs  of  such  survivor,  to  preserve  contin- 
gent remainders,  in  trust  for  the  heirs  male  of  F.  W.,  taking  the  testa- 
tor's name,  and  the  heirs  and  assigns  of  such  male  issue  forever  ;  but  in 
default  of  such  male  issue,  then  over.  It  was  held  that  the  trustees  did 
not  take  the  legal  estate  in  the  lands  devised  (r),  but  that  F.  W.  had  a 
legal  estate  tail  in  them  on  his  coming  of  age  and  adopting  the  testa- 
tor's surname. 

Down  to  the  verj^  latest  period  then,  we  have  a  confirmation,  if  confir- 
Eesult  of  the  mation  were  wanted,  of  the  inadequacy  of  words  of  limitation 
cases.  j[j  fgg^  annexed  to  heirs  of  the  body,  to  control  their  oper- 

ation. The  onl3'  remark  suggested  by  the  later  decisions  is  an  expres- 
sion of  surprise  that  adjudication  should  be  deemed  necessarj'  on  a  point 
so  clearly  settled  by  anterior  decisions;-  and  our  surprise  is  greatly 
increased,  when,  in,  such  a  state  of  the  authorities,  we  find  [two]  dis- 
tinguished judges  attempting  to  found  a  distinction  between  the  two 
cases,  on  the  mere  existence  in  one,  and  the  absence  in  the  other,  of 
superadded  words  of  limitation  («). 

But  it  seems  that  if  the  superadded  words  of  limitation  operate  to 

„.  .     .         change  the  course  of  descent,  they  will  convert  the  words  on 

Distinction  ,.f,  „■,.  ,„ 

where  the       which  they  are  engrafted  mto  words  of  purchase  ;  as  in  the 

^Jf^^ °J ''™'"  case  of  a  devise  to  a  man  for  life,  remainder  to  his  heirs  and 

lation  change  ,  ' 

the  course  of  the  heirs  female  of  their  bodies  {t\.  And  the  same  principle 
descent.  ^^  course  would  applj'  where  a  limitation  to  the  heirs  male  of 

*363     the  body  is  annexed  to  a  limitation  to  the  heirs  female,  *  and  vice 
versa  ;  but  the  books  contain  no  such  case,  and  the  doctrine  rests 
entirely  on  the  position  arguendo  of  Anderson  in  Shelley's  Case,  which, 
however,  has  been  since  much  cited  and  recognized. 

An  eminent  -W^riter  has  laid  it  down  (u)  ' '  that  as  often  as  the  super- 

„  .,.  ,  added  words  are  included  in,  and  do  not  in  their  extent  ex- 
position of  .  Til  II. 

Mr.  Preston'  ceed  the  preceding  words,  but  the  words  heirs,  ^c,  in  the 
examined.  several  parts  of  the  gift  are  in  terms,  or  at  least  in  con- 
struction, of  equal  extent,  the  latter  words  are  surplusage,  and  the  pre- 
ceding words,  as  connected  with  the  limitation  to  the  ancestor,  wiU  be 
taken  to  be  words  of  limitation." 

The  position,  that  the  preceding  words  are  words  of  limitation  where 
the  superadded  words  do  not  exceed  them,  seems  to  be  the  reverse  of 
the  established  rule  (x)  \  the  very  case  put  by  Anderson  as  an  instance 
of  their  being  words  of  purchase  is  one  in  which  the  superadded  words 
narrowed  the  preceding  words ;  and,  on  the  other  hand,  we  have  seien 
that  in  all  the  cases  in  which  the  superadded  words  have  been  held  to 

(r)  See  ante,  pp.  319,  335,  n. 

(«)  See  judgment  of  Bayley,  J.,  in  Doe  d.  Bosnall  ».  Harvey,  4  B.  &  Cr.  623,  [and  of 
Sugden,  C.,  in  Montgomery  v.  Montgomery,  3  Jo.  &  Lat.  52;  and  see  observations  on  the 
latter  case,  post.] 

It)  Per  Anderson,  in  Shelley's  Case,  1  Rep.  95  b.  (m)  1  Preston  on  Estates,  353. 

Ux)  And  see  Fea.  C.  E.  183.    But  see  Hamilton  o.  West,  10  Ir.  Eq.  Rep.  75,  stated  Ch. 
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be  inoperative  thej-  have  been  eitlier  equal  to,  or  more  extensive  than, 
the  words  of  limitation  upon  which  they  were  engrafted  (y). 

II.    We  next  proceed  to  inquire  as  to  the  effect  of  coupling  a  limita- 
tion to  heirs  of  the  body  with  words  of  modification  importing  Effect  of 
that  they  are  to  take  concurrentlj-  or  distributively,  or  in  ^JJJ.^^oJ^^'* 
some  other  manner  inconsistent  with  the  course  of  devolu-  modification 
tion  under  an  estate  tail,  as  bj'  the  addition  of  the  words  -J^^^aTestate 
"  share   and  share   alike,"  or  "  a«   tenants  in   common"  or  tail. 
"  whether  sons  or  daughters"  or  "  without  regard  to  seniority  of  age  or 
priority  of  birth."  ^     In  such  cases  the  great  struggle  has  been  to  deter- 
mine whether  the  superadded  words  are  to  be  treated  as  explanatory  of 
the  testator's  intention  to  use  the  term  heirs  of  the  body  in  some  other 
sense,  and  as  descriptive  of  another  class  of  objects,  or  are  to  be  re- 
jected as  repugnant  to  the  estate  which  those  words  properly  and  tech- 
nically^ creato.    It  will  be  seen  by  an  examination  of  the  following  cases, 
that,  after  much  conflicting  decision  and  opinion,  the  latter  doctrine  has 
prevailed,  [even  where  words  of  limitation  are  superadded  to  words  of 
modification,]  and  it  seems  to  stand  on  the  soundest  principles  of  con- 
struction.   Those  principles  were  violated,  it  is  conceived,  in  per- 
mitting words  of  a  clear  and  ascertained  signification  to  be  *  cut    *364: 
down  by  expressions  from  which  an  intention  equallj'  definite 
could  not  be  collected.     The  inconsistent  clause  shows  only  Expressions 

that  the  testator  intended  the  belt's  of  the  body  to  take'  in  superadded 

to  the  Iimita- 
a  manner  in  which,  as  such,  they  could  not  take  ;  not  that  tion  "  to  tieirs 

persons  otlier  than  heirs  were  meant  to  be  the  objects.  To  °*  ""*  body." 
make  expressions  of  this  nature  the  ground  of  such  an  interpretation  is 
to  sacrifice  the  main  scope  of  the  devise  to  its  details.  The  courts 
have,  therefore,  wiselj'  rejected  the  construction  which  reads  heirs  of 
the  body  with  such  a  context  as  meaning  children  and  thereby  restricts 
the  testator's  bountj'  to  a  narrower  range  of  objects ;  for,  it  will  be 
observed,  that  altliough  children  are  included  in  heirs  of  the  body,  yet 
the  converse  of  the  proposition  does  not  hold,  for  an  esta»te  tail  is  capa- 
ble of  transmission  through  a  long  line  of  objects  whom  a  gift  to  the 
children  would  never  reach  (as  grandchildren  and  more  remote  descend- 
ants) ;  to  saj'  nothing  of  the  difference  in  the  order  of  its  devolution. 

This  rule  of  construction  is  supported  bj-  a  series  of  decisions,  com- 
mencing from  an  earlj'  period,  and  sufficiently  numerous  and  authori- 
tative to  outweigh  any  opposing  decision  and  dicta  which  can  be 
adduced. 

(y)  See  ante,  pp.  359,  360. 

1  It  is  well  settled  that  a  devise  to  one  for  heirs  of  the  body,  to  take  distributively,  with 

life,  with  remainder  to  his  issue  as  tenants  in  superadded  worUs  of  limitation,  such  a  direc- 

common,  with  a  limitation  to  the  heirs  general  tion  is  held  to  convert   even   the   technical 

of  the  issue,  gives  to  the  issue  a  fee  by  pur-  words   "heirs  of  the  body"   into  words  of 

chase.    Robinsi).  Quinliven,  79  Penn.  St.  333;  purchase.     Robins  D.  Quiiiliven,  supra.     See 

Greenwood  v.  Rothwell,  5  Man.  &  G.  628.  Physick's  Appeal,  50  Peuu.  St.  123;  Nice's 

And  even  when  the  limitation  is  to  heirs  of  Appeal,  ib.  143. 
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Thus,  in  Doe  d.  Candler  v.  Smith  (z),  where  a  testator  devised  his 
"  Forever  as  freehold  lands  to  his  daughter  A.,  and  the  heirs  of  her  body 
tenants  in       lawfully  to  be  begotten,  forever,  as  tenants  in  common  and 

common  and  ■' .    .  °  '  ,  .         ' .  ,     ,         ,  ^  ,       ,  , 

not  as  joint-  not  as  joint-tenants ;  and  in  case  his  said  daughter  should 
tenants."  happen  to  die  before  twenty-one,  or  without  having  issue  on 
her  body  lawfuUj'  begotten,  then  over ;  Lord  Kenyon  and  the  other 
judges  of  K.  B.  held  that  the  daughter  took  aij  estate  tail. 

So,  in  Pierson  v.  Vickers  (a),  where  a  testator  devised  his  estates  at 
,  B.  unto  his  daughter  A.,  and  to  the  heirs  of  her  bodj'  law- 

sons  or  fully  to  be  begotten,  whether  sons  or  daughters,  as  tenants  in 

^^I'Shters  as    common  and  not  as  joint  tenants  ;  and  in  default  of  such  issue, 
common,"       over ;  Lord  Ellenborough  and  the  other  Judges  of  K.  B. 
held,  on  the  authorit}'  of  the  last  case,  and  Doe  v.  Cooper  (b), 
that  the  daughter  took  an  estate  tail. 
*365         *  Again,  in  Bennett  v.  Earl  of  Tankerville  (c),  where  the  de- 
vise was  to  the  use  of  A.  and  his  assigns  for  his  life  without  im- 
peachment of  waste,  and  after  his  decease  to  the  heirs' of  his  body,  to 
take  as  tenants  in  common  and  not  as  Joint-tenants ;  and  in  case  of  his 
decease  without  issue  of  his  bodj',  then  over:   Sir  W.  Grant,  M.  R., 
held  that  the  devisee  took  an  estate  tail. 

So,  in  Doe  d.  Cole  v.  Goldsmith  (c?) ,  where  a  testator  devised  his 
In  such  lands  to  his  son  F.  to  hold  to  him  and  his  assigns  for  his 

^*K  should  natural  life,  and  immediately  after  his  decease  the  testator 
appoint.  devised  the  same  unto  the  heirs  of  his  bodj'  lawfully  to  be 
begotten,  in  such  parts  shares  and  proportions  manner  and  form  as  F. 
shoved  by  will  or  deed  devise  or  appoint,  and  in  default  of  such  heirs  of  his 
body  lawfullj'  to  be  begotten,  then  immediately  after  his  decease  the  tes- 
tator devised  the  premises  over  to  another  son,  J.,  in  fee.  It  was  held 
in  C.  P.  that  F.  took  an  estate  tail.  Gibbs,  C.  J.,  observed  that  it  was 
the  testator's  evident  intent  that  the  estate  should  not  go  over  to  J. 
until  all  the  "  heirs  of  the  body"  of  F.  were  extinct. 

In  this  and  several  of  the  preceding  cases,  much  stress  was  laid  on 
the  words  "  in  default  of  issue,"  or  "  in  default  of  heirs  of 

serva  ions.  ^^^  body,"  Occurring  in  the  devise  over,  or  rather  in  the 
clause  introducing  such  devise,  as  demonstrating  a  "general  intent" 
that, the  estate  was  not  to  go  over  until  a  general  failure  of  issue  of  the 
first  taker ;  but  it  is  difficult  to  understand  how  this  intention  could  be 
rendered  more  distinctly  and  unequivocally  apparent  by  such  referential 

(2)  7  T.  K.  5.32.  It  should  be  stated  that  the  reader  will  not  find  in  this  and  some  of  the 
other  cases  of  the  same  class  any  distinct  recognition  of  the  principle  stated  in  the  text;  but 
as  that  principle  is  sanctioned  by  the  later  cases,  and  affords  a  more  intelligible  and  definite 
guide  than  the  doctrine  of  general  and  particular  intention  on  which  some  of  thiise  decisions 
proceed,  the  writer  has  felt  himself  authorized  to  rest  them  on  the  former  ground.  An  able 
and  extended  examination  of  most  of  the  cases  stated  in  this  chapter  may  be  found  in  Mr. 
Hayes's  "Inquiry." 

(a)  5  East,  548.  [Sec  Grimson  v.  Downing,  4  Drew.  125,  where  the  estate  to  A.  was  ex- 
pressly for  life.] 

((i)"l  East,  229,  stated  Ch.  XXXIX. 

(c)  19  Ves.  170.  {<!)  7  Taunt.  209,  2  Marsh.  517. 
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language  than  by  an  express  devise  to  these  very  objects  [viz.  "  heirs  of 
the  body"]. 

"We  now  proceed  to  the  important  case  of  Jesson  v.  Wright  (e),^  which 
was  as  follows.    A  testator  devised  to  W.  certain  real  estate  ,        v. 

In  such 

for  the  term  of  his  natural  life,  he  keeping  the  buildings-  shares  as  W. 
ill  tenantable  repair;   and  after  W.'s  decease  devised  the  ^"int^undif 
same  to  the  heirs  of  the  body  of  W.  lawfully  issuing,  in  such  out  one  child, 
shares  and  proportions  as  W.  by  deed  or  will  should  appoint, 
and  for  want  of  such  appointment,  then  to  the  heirs  of  the  body  of  W. 
lawfully  issuing,  share  and  share  alike,  as  tenants  in  common,  and  if  but 
one  child,  the  whole  to  such  only  child ;  and  for  want  of  such  Dog^.  jesson 
issue,  then  over.     It  was  held  in  K.  B.  that  W.  took  an  '"  K-  B. ; 
estate  for  life  only,  with  remainder  to  his  children  for  life  as  reversed  in 
tenants  in  common.     The  House  of  Lords  after  a  very  full     '    " 
argument  reversed  the  decision.     Lord  Eldon  observed:  "  It  is 
*  definitely  settled,  as  a  rule  of  law,  that  where  there  is  a  par-     *366 
'  ticular  and  a  general  or  paramount  intent,  the  latter  shall  pre-- 
vail,  and  courts  are  bound  to  give  effect  to  the  paramount  jesson  ». 
intent  (/) .     The  decision  of  the  court  below  has  proceeded  bright. 
upon  the  notion  that  no  such  paramount  intent  was  to  be  found  in 
the  will."     He  then  read  the  devise,  observing,  that  if  he  Lord  EUlon's 
stopped  at  tlie  end  of  the  first  devise  to  W.,  it  was  clear  observations, 
that  he  was  to  take  for  life  only ;  if  at  the  end  of  the  first  following 
words,  "  lawfuUj-  issuing,"  he  would,  notwithstanding  the  express  es- 
tate for  life,  be  tenant  in  tail :  "  and  in  order  to  cut  down  this  estate," 
continued  his  Lordship,  "  it  is  absolutely  necessary  that  a  particular 
intent  should  be  found  to  control  and  alter  it,  as  clear  as  the  general 
intent  here  expressed.     The  words  '  heirs  of  the  body  '  will  indeed  yield 
to  a  particular  intent  that  the  estate  shall  be  only  for  life,  and  that  ma}- 
be  from  the  effect  of  superadded  words,  or  any  expressions  showing  the 
particular  intent  of  the  testator,  but  that  must  be  clearly  intelligible  and 
unequivocal.     The  will  then  proceeds,  '  in  such  shares  and  proportions 
as  he  the  said  W..  shall  by  deed,  &c.  appoint.'     Heirs  of  the  body  mean 
one  person  at  an}-  given  time,  but  thfey  comprehend  all  the  posterity  of 
tlie  donee  in  succession.    W.  therefore  could  not  strictl}'  and  technically 
appoint  to  heirs  of  the' bod j-.     This  is  the  power,  and  then  come  the 
words  of  limitation  over  in  default  of  execution  of  the  power,  —  '  and 
for  want  of  such  gift,  &c.,  then  to  the  heirs  of  the  bodj-,  &c.,  share  and 
share  alike,  as  tenants  in  common.'     It  has  been  powerfulh'  argued 

(e)  2  Bligh,  1;  from  which  the  statement  of  the  will  is  here  taken. 

(/)  Bj'  "general  intent"  Lord  Eldon  must  be  understood  to  mean  an  intent  to  include 
heirs  of  the  body  in  the  gift.  It  isEubmitted  that  those  parts  of  the  judgment  in  which  he 
refers  to  the  uncontrolled  force  of  the  words  heirs  of  the  body  contain  a  more  satisfactory  ex- 
planation of  the  principle  than  these  passages.  Lord  Redesdale,  it  will  be  seen,  strenuously 
insists  upon  this  being  the  true  ground  of  tne  decision. 

1  See  Sisson  v.  Seabury,  1  Sumner,  235,  251,  e(  sej. 
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(and  no  case  was  ever  better  argued  at  this  bar),  that  the  appointment 
could  not  be  to  all  the  heirs  of  the  body  in  succession  forever,  and, 
therefore,  that  it  must  mean  a  person,  or  class  of  persons,  to  take  by 
purchase  ;  that  the  descendants  in  all  time  to  come  could  not  be  tenants 
in  common ;  that  '  heirs  of  the  body,'  in  this  part  of  the  will,  must 
mean  the  same  class  of  persons  as  the  '  heirs  of  the  bod}' '  among  whom 
he  had  before  given  the  power  to  appoint ;  and,  inasmuch  as  3-ou  hei-e 
find  a  child  described  as  an  heir  of  the  body,  you  are  therefore' to  con- 
clude that  heirs  of  the  body  mean  nothing  but  children.    Against  such  a 

construction  many  difficulties  have  been  raised  on  the  other  side  ; 
*367    as,  for  instance,  how  the  children  should  *  take  in  certain  events, 

as  where  some  of  the  children  should  be  born  and  die  before 
Jesson  V.  Others  come  into  being.  How  is  this  limitation  in  default  of 
Wright.  appointment   in   such  case  to  be  construed   and  applied? 

The  defendants  in  error  contend,  upon  the  construction  of  the  words  in 
the  power,  and  the  limitation  in  default  of  appointment,  that  the  words 
'  heirs  of  the  body  '  mean  some  particular  class  of  persons  within  the 
general  description  of  heirs  of  the  bodj- ;  and  it  was  further  stronglj' 
insisted  that  it  must  be  children,  because  in  the  concluding  clause  of 
the  limitation  in  default  of  appointment  the  whole  estate  is  given  to  one 
child,  if  there  should  be  onlj'  one.  Their  construction  is,  that  the  testa- 
tor gives  the  estate  to  W.  for  life,  and  to  the  children  as  tenants  in 
common  for  life.  How  they  could  so  take,  in  manj'  of  the  cases  put  on 
the  other  side,  it  is  difficult  to  settle.  Children  are  included  undoubtedly 
in  heirs  of  the  body ;  and  if  there  had  been  but  one  child,  he  would 
have  been  heir  of  the  body,  and  his  issue  would  have  been  heirs  of  the 
bod}' ;  but  because  children  are  included  in  the  words  '  heirs  of  the  body,'  it 
does  not  follow  that  heirs  of  the  body  must  mean  only  children,  where  j"OU 
can  find  upon  the  will  a  more  general  intent  comprehending  more 
objects  ((?).  Then  the  words  ^  for  want  of  such  issue  '  which  follow,  it  is 
said,  mean  for  want  of  children ;  because  the  word  such  is  referential, 
and  the  word  child  occurs  in  the  limitation  immediately  preceding.  On 
the  other  hand  it  is  argued,  that  heirs  of  the  body,  being  the  general 
description  of  those  who  are  to  take,  and  the  words  '  share  and  share 
alike  as  tenants  in  common,'  being  words  upon  which  it  is  difficult  to 
put  any  reasonable  construction,  children  would  be  merelj-  objects  in- 
cluded in  the  description,  and  so  would  an  only  child.  The  limitation, 
'  if  but  one  child,  then  to  such  onl}-  child,'  being,  as  they  say,  the  de- 
scription of  an  individual  who  would  be  comprehended  in  the  terms 
'  heirs  of  the  body,'  '  for  want  of  such  issue,'  they  conclude,  must  mean 
for  want  of  heirs  of  the  body.  If  the  words  '  children '  and  '  child  '  are 
so  to  be  considered  as  merely  within  the  meaning  of  the  words  heirs  of 
the  body,  which  words  comprehend  them  and  other  objects  of  the  testa- 


[(g)  See  a  similar  clause  similarly  treated  in  Dunk  d.  Fenner,  2  R.  &  My.  566.] 
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tor's  Ijountj'  (and  I  do  not  see  what  right  I  have  to  restrict  the  meaning 
of  the  word  issue  (h)),  there  is  an  end  of  the  question." 

*  Lord  Redesdale  said:    "There  is  such  a  variety  of  com-.  *368 
bination  in  words,  that  it  has  the  effect  of  puzzling  those  j^g^g^  ^ 
who  are  to  decide  upon  the  construction  of  wills.    It  is  there-  Wright. 
fore  necessary  to  establish  rules,  and  important  to  uphold  Lord  Kedes- 
them,  that  those  who  have  to  advise  may  be  able  to  give  "^^'^^ 
opinions  on  titles  with  safety.     From  the  variety  and  nicety  of  distinc- 
tion in  the  cases,  it  is  difficult  for  a  professional  adviser  to  say  what 
is  the  estate  of  a  person  claiming  under  a  will.     It  cannot  at  this  day 
be  argued  that,  because  the  testator  uses  in  one  part  of  his  will  words 
having  a  clear  meaning  in  law,  and  in  another  part  other  words  incon- 
sistent with  the  former,  that  the  first  words  are  to  be  cancelled  or  over- 
thrown.    In  Colson  v.  Colson  (i),  it  is  clear  that  the  testator  did  not 
mean  to  give  an  estate  tail  to  the  parent.     If  he  meant  anj'thing  by  the 
interposition  of  trustees  to  support  contingent  remainders,  it  was  clearly 
his  intent  to  give  the  parent  an  estate  for  life  only.     It  is  dangerous, 
where  words  have  a  fixed  legal  effect,  to  suffer  them  to  be  controlled 
without  some  clear  expressioh  or  necessary  implication.     In  this  case 
it  is  argued  that  the  testator  did  not  mean  to  use  the  words  '  heirs  of  the 
body  '  in  their  ordinarj^  legal  sense,  because  there  are  other  inconsistent 
words ;  but  it  only  follows  that  he  was  ignorant  of  the  effect  of  the  one 
or  of  the  other.     All  the  cases  but  Doe  v.  Goff  (k)  decide  that  the  latter 
words,  unless  they  contain  a  clear  expression  or  a  necessary  implication 
of  some  intent  contrary  to  the  legal  import  of  the  former,  are  to  be  re- 
jected.     That  the  general  intent  should  overrule  the  particular,  l^^^  Redes- 
is  not  the  most  accurate  expression  of  the  principle  of  decision,  dale's  state- 
The  rule  is,  that  technical  words  shall  have  their  legal  effect  unless  principle  of 
from  subsequent  inconsistent  words  it  is  very  clear  that  the  tes-  "'^  decision. 
tator  meant  otherwise.     In  many  cases  —  in  all,  I  believe,  except  Doe 
V.  Goff  (/) —  it  has  been  held  that  the  words  '  tenants  in  common '  do  not 
overrule  the  legal  sense  of  words  of  settled  meaning.     In  other  cases,  a 
similar  i>ower  of  appointment  has  been  held  not  to  overrule  the  meaning 
and  eflfect  of  similar  words.     It  has  been  argued,  that  heirs  of  the  body 
cannot  take  as  tenants  in  common  ;  but  it  does  not  follow  that  the  testator 
did  not  intend  that  heirs  of  the  body  should  take,  because  they  cannot 
take  in  the  mode  prescribed.    This  only  follows,  that  *  having  given     *369 
to  heirs  of  the  body,  he  could  not  modify  that  gift  in  the  two 
different  ways  which  he  desired,  and  the  words  of  modification  are  to  be 
rejected.     Those  who  decide  upon  such  cases  ought  not  to  reh'  on  petty 
distinctions,  which  only  mislead  parties,  but  look  to  the  words  used  in 

(A)  But  these  words,  it  is  submitted,  derive  all  their  force  from  the  terms  of  the  preceding 
devise,  having  in  themselves  no  independent  operation  whatever;  for  it  is  settled  that  the 
words  "  in  default  of  such  issue,"  preceded  by  a  gift  to  children,  refer  to  those  objects.  See 
Eex  «.  Marquess  of  Stafford,  7  East,  521;  Doe  d.  Tooley  ».  Gunniss,  i  Taunt.  313;  ar^d  other 
cases  stated  post. 

(j)  2  Stra.  1125.  (i)  Infra.  (/)  But  see  cases  infra. 
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the  will.     The  words  '  for  want  of  such  issue '  are  far  from  being  sufH- 

cient  to  overrule  the  words  '  heirs  of  the  body'  {m).     They  have  almqst 

constantly  been  construed  to  mean  an  indefinite  failure  of  issue,  and  of 

'themselves  have  frequently  been  held  to  give  an  estate  tail.     In  this 

case  the  word  '  issue '  cannot  be  construed  children,  except  by  referring 

to  the  words  '  heirs  of  the  body,'  and  in  referring  to  those  words  they 

show  another  intent.     The  defendants  in  error  interpret  '  heirs  of  the 

body '  to  mean  children  onlj',  and  then  they  say  the  limitation  over  is  in 

default  of  children  ;  but  I  see  no  ground  to  restrict  the  words  '  heirs  of 

the  bod}''  to  mean  children  in  this  will." 

So  in  Doe  d.  Bosnall  v.  Harvey  (w) ,  where  a  testator  devised  his  real 

Effect  of         estate,  subject  to  his  debts  and  legacies,  to  T.  for  the  term  of 

limitation  to    iijg  natural  life,  and  after  the  determination  of  that  estate,  to 
preserve  con-    .  ,    „  , 

tingent  re-  A.  and  B.  and  their  heirs  during  the  life  of  T.  to  preserve 
mainders.  contingent  remainders  ;  and  after  the  decease  of  T.  the  tes- 
tator devised  the  same  to  and  amoAg  all  and  every  the  heirs  of  the  body 
"As  well  of  T.,  as  well  female  as  male,  lawfully  to  be  begotten,  such  heirs, 
female  as  OS  well  female  as  male,  to  take  as  tenants  in  common,  and  not  as 
as^enanu  ixi  joint-tenant ;  and  for  default  of  such  issue,  over.  The  lands 
common,"  were  gavelkind.  It  was  held  that  T.  took  an  estate  tail ; 
Abbott,  C.  J.,  observing,  "that  though  the  heirs  could  not 
take  by  descent  as  tenants  in  common,  but  would  be  coparceners,  yet  it 
was  not  to  be  inferred  because  they  could  not  take  in  the  particular 
mode  prescribed  by  the  testator,  that  therefore  they  were  not  to  take 
at  all." 

Again,  in  Doe  d.  Atkinson  v.  Featherstone  (o),  where  a  testator  de- 
1^1?      Ti    .     vised  to  J,  and  E.,  his  wife,  for  the  term  of  their  natural  lives, 

"  Equal! V  to  .  j  j  i 

be  divided  and  for  the  life  of  the  longer  liver  of  them,  and  after  the  de- 
tSem^share  ce^se  of  the  survivor,  he  devised  to  the  heirs  of  the  body  of  E. 
and  sliare  bj'.J.  already  begotten  or  to  be  begotten,  to  be  equally  divided 
amongst  them,  share  and  share  alike.  It  was  held,  on  the  au- 
*370  thority  of  *  Jesson  v.  Wright,  that  E.  took  [an]  estate  tail,  and 
not  (as  had  been  contended)  [an]  estate  for  life,  with  remainder 
to  the  children  [of  E.  and  J. 

And  in  Grimson  v.  Downing  (p),  where  the  testator  devised  "the 
Devise  of  said  estate  "  to  ,  A.  for  life  with  remainder  "  to  the  heirs  of 
helrrofthe"  his  body  lawfully  begotten  forever  equally,  share  aud  share 
body,  "share  alike,  sons  and  daughters,  but  if  A.  should  die  without  heirs 
alike'.' "^  or  heir"  then  over,  Sir  R.  Kindersley,  V.-C,  held  that  A. 
took  an  estate  tail. 


(wi)  It  could  not  for  a  moment  be  contended  that  these  words  overruled  heirs  of  the  body. 
The  argument  was,  that  it  those  words,  as  used  in  the  preceding  devise,  meant  children  (but 
which  his  Lordship  shows  incontrnvertibly  they  did  not),  then  the  words  "for  want  of  sucll 
issue  "  meant  for  want  of  such  children.    See  p.  367,  n.  (d). 

(m)  4  B.  &  Cr.  610. 

(u)  1  B.  &  Ad.  944 

[(yj)  4  Drew.  125.    See  also  Anderson  v.  Anderson,  30  Beav.  209. 
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Nor  will  words  of  limitation  to  the  heirs  general,  in  addition  to  words 
of  inconsistent  modification,  avail  to  convert  "heirs  of  the  Words  of 
body  "  into  words  of  purchase.  ami'of '""^ 

Thus,  in  Toller  v.  Attwood  (y),  there  was  a  devise  to  the  modiHcation 
use  of  E.,  a  married  woman,  for  her  separate  use  for  life,  ™"*'"^'^- 
with  remainder  to  trustees  to  preserve  contingent  remainders,  -(fi^^'/ha™ 
with  remainder  to  the  use  of  the  heirs  male  of  the  body  of  live  to  attain 
E.  to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty-one  ^^d  i,jg 
years,  and  to  his  heirs  and  assigns  forever  ;  but  in  default  of  heirs." 
such  heirs  male,  or  there  being  such,  he  or  they  should  die  before  he  or 
either  of  them  should  attain  the  age  of  twenty-one  years  without  lawful 
issue,  then  over.     It  was  held  by  the  Court  of  Q.  B.  that  the  words, 
"  who  shall  live,  &c."  could  not  restrict  the  force  of  the  previous  limita- 
tion, and  that  E.  took  an  estate  tail,  citing  the  rule  as  distinctly  and 
emphaticall}'  laid  down  in  Jesson  v.  Doe,  that  technical  words  should 
have  their  legal  effect  unless  from  subsequent  inconsistent  words  it  was 
very  clear  that  the  testator  meant  otherwise  ;  and  in  this  case  the  form 
of  the  gift  over  rather  favoring  the  conclusion  of  an  estate  tail  in  E. , 
than  of  a  limitation  by  purchase  to  her  sons.     The  court  did  not  advert 
to  the  form  of  the  limitation  being  "  to  his  heirs  and  assigns,"  as  show- 
ing that  one  person  only  was  intended  to  take  at  one  time  as  heir  of 
the  body,  and  as  strengthening  the  conclusion  that  "  heirs  of  the  body" 
must  be  held  to  be  words  of  limitation  in  order  to  let  in  all  the  issue  (r). 

The  clause  in  Toller  v.  Attwood  which  required  "  heirs  "  to  be  of  full 
age  («),  was  no  less  inconsistent  with  a  devolution  by  inheritance  than 
one  that  would  make  them  tenanfe  in  common.     But  actual  de- 
cision is  not  wanting  on  a  clause  of  the  latter  kind  *  in  combina-    *371 
tion  with  superadded  words  of  limitation.      Thus,  in  Mills  v. 
Seaward  (t),  where  a  testator  devised  his  real  estate  to  A.  for  life  with- 
out impeachment  of  waste,  with  remainder  to  the  heirs  of  the  "  Heirs  of 
body  of  A.  habendum  to  such  heirs 'and  his  her  or  their  heirs  the  body  and 
and  assigns  forever  as  tenants  in  common  ;  and  if  A.  should  tenants  in 
die  under  twenty-one,  but  should  leave  heirs  of  his  body  sur-  '^"i"™""-" 
viving,  then  to  such  heirs  of  A.  and  his  her  and  their  heirs  and  assigns 
forever  in  like  manner ;  but  in  case  A.  should  die  without  leaving  anj'- 
such,  heirs  of  the  body  him  surviving,  then  over.     It  was  held  by  Sir 
"W.  P.  Wood,  V.-C,  that  neither  the  words  importing  a  tenancy  in 
common  nor  the  superadded  words  of  limitation  were  sufficient  to  de- 
Co)  35  Q.  B.  929.     The  trustees  were  held  to  take  the  fee,  ante,  p.  294. 

(r)  See  Ch.  XXXIX.,  s.  2. 

(s)  See  similar  modification  in  .Tack  u.  Fetherstone,  stated  this  Ch.  ad  fin. 

It)  1  J.  &  H.  733.  In  Montgomery  v.  Montgomery,  3  Jo.  &  Lat.  65,  Lord  St.  Leonards 
said,  Doe  v.  .lesson  only  decided  that  "  heirs  of  the  body"  should  operate  as  words  of  limita- 
tion where  otherwise  the  issue  would  not  take  estates  of  inheritance.  But  as  to  this  Vi'iiod, 
V.-C.  observed  that,  in  the  case  before  Lord  St.  Leonards  the  word  "issue"  was  used,  and 
that  (except  Right  u.  Creber,  5  B.  &  C.  866,  which  he  referred  to  a  different  ground)  there 
was  not  a  single  decision  to  be  found  where  the  words  "  heirs  of  the  body  "  had  been  read  as 
words  of  purchase,  on  the  single  ground  that  they  were  followed  by  "and  their  heirs  and 
assigns."     See  also  per  Kiudersley,  V.-C.,  4  Drew.  133.] 
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prive  the  words  "  heirs  of  the  bodj' "  of  their  proper  meaning.  It  was 
argued  that  in  the  gift  over  on  the  death  of  A.  under  twenty-one  "  heirs 
of  his  body  "  must  mean  children  (since  in  that  event  he  could  not  leave 
issue  more  remote),  and  that  the  same,  construction  must  be  given  to  the 
words  in  the  previous  clause.  But  the  V.-C.  said  that  the  fact  that 
children  would  be  included  among  the  heirs  of  the  bodj-  did  not  make 
the  phrase  signifj'  children  exclusively.  He  therefore  held  that  the  rule 
in  Shelley's  Case  applied,  and  that  A.  was  tenant  in  tail.] 

The  preceding  cases  pre'sent  many  shades  of  difference,  but  thej'  all 
Observa-  concur  in  establishing  the  principle,  that  words  of  incon- 
tions.  sistent   modification   engrafted  on  a  limitation  to  heirs  of 

the  body  are  to  be  rejected.  It  follows,  then,  that  every  decision  not 
_       .  strictly  reconcilable  with  this  principle  may  be  regarded  as 

which  ex-  Overruled  by  them.  How  far  the  line  of  cases  about  to  be 
w?reheid.  stated  falls  under  the  remark,  the  reader  will  form  his  own 
to  control  opinion,  keeping  in  view  the  general  scope  of  the  reasoning 
body."  ^^  Lord  Eldon  and  Lord  Eedesdale  in  Jesson  v.  Wright,  and 

their  pointed  reprobation  of  "  petty  distinctions.'' 

In  Doe  d.  Browne  v.  Holmes  (m)  the  devise  was  to  L.  for  life,  with 
„   ,  impeachment  of  waste,    remainder   unto   the   heirs  male  or 

male  or  fe-  female  lawfull3'  to  be  begotten  of  the  bodj'  of  L. 

male"  for-  »372  forever,  they  *  paying  certain  sums  thereout.  The 
court  inclined  to  the  opinion  that  this  was  not  an 
estate  tail  in  L.  but  a  contingent  remainder  in  fee  to  the  issue  ;  but  it 
was  unnecessary  to  decide  the  question,  as  a  recovery  had  been  suffered, 
which  had  either  barred  the  entail,  or  destroyed  the  contingent  remain- 
der. This  case  seems  to  be  destitute  of  even  the  slender  grounds  upon 
which  the  construction  of  an  estate  tail  is  commonl}-  resisted  in  cases 
of  this  nature,  nor  did  the  court,  it  will  be  perceived,  assume  to  decide 
the  point. 

Another  case  which  must  be  classed  with  this  series  is  Doe  d.  Long  v. 
Laming  (a;),^  where  a  testator  devised  gavelkind  lands  to  his 
females^as  niece  A.  and  the  heirs  of  her  body  lawfully  begotten  or  to  be 
males,  and  to  begotten,  as  well  females  as  males,  and  to  their  heirs  and  assigns 
forever,  to  he  divided  equally,  share  and  share  alike,  as  tenants 
in  common.  A.  died  in  the  testator's  lifetime.  Lord  Mansfield  said  the 
devise  could  not  take  effect  at  all,  but  must  be  absolutely  void  unless 
the  heirs  took  as  purchasers ;  that  the  term  heirs  in  the  plural,  in  the 
case  of  gavelkind  lands,  answered  to  the  term  heir  in  the  singular  in 
the  common  case  of  lands  not  being  gavelkind  :  that  the  testator  men- 
tioned females  not  only  expresslj-  and  particularly,  but  even  prior  to 
males ;  and  that  it  was  clear  that  he  did  not  mean  that  the  lands  should 

(u)  3  Wils.  237,  241,  2  W.  Bl.  777.  (x)  2  Burr.  1100. 

I  See  Sissou  v.  Seabury,  1  Sumner,  235,  247. 
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go  in  a  course  of  descent  in  gavelkind.  Influenced  by  these  and  other 
such  considerations,  the  court  held  the  true  construction  of  the  devise 
to  be,  that  the  children  of  A.  took  estates  in  fee. 

Few  cases  have  been  more  cited  than  this.     There  being  both  words 
of  limitation   and  words  of  distribution  annexed  to  ' '  heirs 
of  the  body"  it  has  been  commonlj'  relied  upon  as  an  author-  Doe  v.  Lam- 
ity  for  giving  to  both  those  circumstances  occurring  con-  '"S- 
junctively  the  operation  of  changing  heirs  of  the  body  into  children.     It 
is  observable  that  the  court  had  to  encounter,  not  only  the  difficult}'  of 
doing  this  violence  to  the  words,  but  also  that  of  reading  the  limita- 
tion to  the  heirs  as  a  remainder  ;  for  the  devise  was  to  A.  and  tjhe  heirs 
of  her  body  in   one  entire  unbroken  clause,  and  not  to  A.  for  life, 
remainder  to  the   heirs  ;  and,  therefore,  even   if  the  devise  had  been 
expressly  to  children,  they  must  have  taken  jointly  with  their  parent,  or 
not  at  all ;  indeed  so  strongly  is  the  impossibility  of  reading  the  devise 
to  the  children  as  a  remainder  felt  in  such  cases,  that  where  they  can- 
not take  jointly  with  their  parent,  on  account  of  their  non-exist- 
ence when  the  *  devise   takes  effect,  the  word  children  is,  we     *373 
shall  see  in  the  next  chapterj  actually  construed  as  a  word  of 
limitation,  in  order  to  give  the  parent  an  estate  tail  which  may  devolve 
upon  the  children,  this  being,  it  is  considered,  the  only  means  of  pre- 
venting the  total  failure  of  the  testator's  intention  in  their  favor.    Such 
cases  form  a  singular  contrast  to  the  construction  adopted  in  Doe  v. 
Laming. 

As  to  the  circumstance  of  the  land  being  gavelkind,  this  extraordinary 
ground  of  distinction  is  overturned  by  Doe  d.  Bosnall  v.  ^^^^  ■^^^_ 
Harvey  (y),  which,  it  is  observable,  has  all  the  ingredients  ing  virtually 
that  have  been  relied  upon  by  the  judges  who  decided  or  Doe"^"  Har-^ 
who  have  since  cited  Doe?;.  Laming,  viz.  the  land  being  gav-  vey. 
elkind  ;  there  being  words  to  carry  the  fee  to  the  children,  if  the  devise 
had  been  construed  as  designating  them  (2)  ;  and  lastly,  there  being  a 
direction  that  females  should  take  as  well  as  males,  and  the  whole  as' 
tenants  in  common.  We  might  then  reasonably  have  hoped  never  to 
hear  the  case  of  Doe  v.  Laming  again  cited  as  an  authority  in  a  court  of 
law.  The  circumstance  that  the  devise  would  have  lapsed  if  the  devi- 
see had  taken  an  estate  tail,  seems  to  have  had  an  undue  influence  on 
Lord  Mansfield's  mind,  and  the  ease  may  be  regarded  as  one  of  those 
in  which  this  distinguished  judge  suffered  the  established  rules  of  con- 
struction to  be  violated  in  order  to  avoid  hardship  in  the  particular 
instance. 


(y)  4  B.  &  Cr.  616,  stated  ante,  369;  [see  accord,  per  Lord  Brougham,  3  CI.  &  Fin.  77.] 
(z)  In  Doe  ».  Harvey,  the  word'  estate,  used  in  the  description  of  the  subject-matter  of  the 
preceding  devise,  would  clearljr  have  extended  to  the  devise  in  question.  This  makes  Mr. 
Justice  Bayley's  observation,  in  regard  to  Doe  v.  Laming  before  adverted  to  (ante,  362),  the 
more  extraordinary;  for  the  alleged  distinction  with  respect  to  the  words  of  limitation  occur- 
ring in  that  case  was  not  only  altogether  untenable  according  to  the  doctrine  of  the  authorities, 
but  was  not  presented  by  the  actual  circumstances  of  the  casej 
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[However,  in  Montgomery  v.  Montgomery  (a)  Sir  E.  Sugden,  C, 
said  that  though  Doe  v.  Laming  had  been  sometimes  ques- 
Sir"E.'^Siig-  tioned  he  thought  it  properly  fell  within  the  fourth  exception- 
den  on  Doe ».  mentioned  by  Blackstone,  J.,  in  his  judgment  in  Perrin  v. 
Blake  (A)  ;  namely,  where  the  testator  has  superadded  fresh 
limitations,  and  grafted  other  words  of  inheritance  upon  the  heirs  to 
■whom  he  has  given  the  estate.  Blackstone,  J.,  does  indeed  himself  (c) 
class  Doe  v.  Laming  within  his  fourth  exception,  but  he  also  classes  it 
under  his  third  exception,  namely,  where  words  of  explanation  are  added 
to  the  words  "heirs  to  the  body  ;  "  and,  at  the  time  he  wrote,  this  cer- 
tainly (if  any)  was  the  only  exception  under  which  to  class  it, 
*374  though  that  exception,  so  far  as  it  depends  on  *  such  words  as 
were  used  in  Doe  v.  Laming,  namely,  "  female  as  well  as  male, 
and  to  take  as  tenants  in  common,"  has,  as  we  have  seen,  been  expressly 
overruled  by  Jesson  v.  Wright ;  moreover,  we  have  Lord  Northington's 
authority,  that  in  his  time  there  was  no  case  in  the  hooks  where  "  heirs," 
used  in  the  plural  number  with  words  of  limitation  added,  had  been 
held  words  Of  purchase  (d) .  It  is  impossible,  therefore,  to  come  to  any 
other  conclusion  than  that  the  cases  did  not,  in  Mr.  Justice  Blackstone's 
time,  as  they  have  not  since,  recognize  his  fourth  exception  as  apply- 
ing to  cases  where  the  word  ' '  heirs  "  in  the  plural  number  is  used  ;  that 
exception  must  be  taken  to  apply  solely  to  cases  in  which  the  word  ' '  heir  " 
in  the  singular  is  used  as  in  Archer's  Case  (e),  or  where  the  line  of 
descent  is  altered  as  in  the  case  put  by  Anderson,  C.  J.,  in  Shelley's 
Case ;  and  this  conclusion  is  abundantlj'^  confirmed  (if  confirmation  is 
wanted)  by  Toller  v.  Attwood  (/)  and  Mills  v.  Seward  (^),  both  decided 
since  Montgomery  v.  Montgomery.] 

The  case  next  in  chronological  order  to  Doe  v.  Laming  is  Doe  d. 
Hallen  v.  Ironmonger  (A),  which  arose  on  a  devise  to  A.  and  his  heirs, 
upon  trust  to  receive  the  rents,  and  apply  the  same  for  the  support  of  S. 
and  the  issue  of  her  bodj'  lawfully  begotten  or  to  be  begotten,  during 
the  life  of  S. ;  and  after  the  decease  of  S . ,  upon  trust  for  the  use  of  the 
heirs  of  the  body  of  S.  lawfully  begotten  or  to  be  begotten,  their  heirs 
and  assigns  forever,  without  any  respect  to  he  had  or  made  in  regard  to 
seniority  of  age  or  priority  of  birth,  and  in  default  of  such  issue 
any  respect  over.  S.  had  three  children,  one  son  and  two  daughters, 
to  seniority^    The  SOU  died  in  her  lifetime  leaving  several  children,  and  his 

^^^'  '  eldest  son,  on  the  death  of  S.,  claimed  the  property  as  the 
heir  of  her  body  at  her  death ;  but  it  was  held  that  he  was  not  entitled. 

By  the  few  observations  which  fell  from  the  court  in  the  course  of  the 
argument,  it  appears  that  the  judges  relied  upon  the  words. 

Observations        ".,  ''        „  ^  .     r        „  ,        ..  ' 

upon  Doe !).     "without  respect,  &c.,  to  seniority  of  age  and  priority  of 

Ironmonger,    ^ij-th,"  as  plainly  showing  that  the   heirs  should  take  "  as 

\(n)  3  J.  &  Lat.  52.  (6)  Harg.  Law  Tracts,  506.  (c)  See  ibid. 

\d)  1  Ed.  432.  (f)  Ante,  p.  326.  (/)  15  Q.  B.  929,  ante,  370. 

Ig)  IJ.  &  H.  733,  ailte,  371.]  (A)  3  East,  533. 
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purchasers"  meaning,  it  should  seem,  as  cliildren,  for  even  as  heirs 
of  the  body  they  were  clearlj'  purchasers,  inasmuch  as  the  limitation 
to  the  heirs  and  the  limitation  to  the  ancestor  were  of  a  different 
quality  (J.) .  Perhaps  it  will  be  said  that  this  circumstance  distin- 
guishes the  case  from  those  under  consideration  ;  *  but  it  would  be  *375 
difficult  to  support  such  a  distinction.  The  words  "  heirs  of  the 
body  "  are  as  clear  and  well  ascertained  in  the  one  case  as  in  the  other, 
and  therefore  require  a  demonstration  of  intention  equally  clear  and 
decisive  to  control  them.  The  class  of  objects  embraced  b}'  the  two 
gifts  is  the  same.  Indeed  the  question  whether  the  rule  in  Shelley's 
Case  will  or  will  not  operate  upon  the  two  limitations,  seems  to  be  quite 
irrespective  of  the  construction  {k)  ;  though  it  cannot  be  denied  that  a 
'regard  to  the  effect  of  the  application  of  that  rule,  in  making  the  ances- 
tor tenant  in  tail  and  thereby  enabling  him  to  exclude  all  the  ulterior 
objects  by  means  of  a  disentailing  assurance,  has  not  unfrequently 
biassed  the  minds  of  judges  in  determining  the  construction. 

The  next  ease  is  Doe  d.  Strong  v.  Goff  (Z),  where  the  devise  was  to 
the  testator's  daughter  M.  and  to  the  heirs  of  her  body  {m)   "As  tenants 
lawfullj'  begotten  or  to  be  begotten,  as  tenants  in  common,  ^it'ii"";"^ 
and  not  as  joint-tenants  ;  but  if  such  issue  should  depart  this  over  if  the 
life  before  he  she  or  they  should  respectively  attain  their  age  or  under- ' 
ages  of  twenty-one  years,  then  over  to  the  testator's  son.     It  twenty-one." 
was  held  in  K.  B.  that  the  daughter  took  an  estate  for  life  only,  with 
remainder  to  her  children  as  tenants  in  common.     Lord  Ellenborough 
considered  that  the  heirs  of  the  bodj'  being  to  take  as  ten-  Lord  Ellen- 
ants  in   common    clear!}'  demonstrated   that  children   were  .^udg^entin 
meant  by  that  description,  as  heirs  of  the  body  would  take  Does.  Goff. 
by  succession,  which  he  considered  was  rendered  still  more  plain  by  the 
following  words,  "  that  if  such  issue  should  depart  this  life  before  twenty- 
one  ; "  and  he  held  that  this  was  too  plain  to  be  defeated  b}'  a  mere 
conjecture  that  the  devisor  might  have  a  paramount  intention  incon- 
sistent therewith ;    and,  even  admitting  such  intention,  he  thought  it 
might  afford  a  reason  for  implying  cross  remainders  between  the  chil- 
dren (n)  (which  he  observed  it  was  not  necessary  to  decide) ,  but  not  for 
making  so  important  a  difference  as  converting  into  an  estate  in  the 
mother  what  would  otherwise  be  separate  and  distinct  interests  in  the 
children.     He  ridiculed  the  idea  that  the  eldest  son  and  his  issue 
should  take,  *  to  the  exclusion  of  the  rest,  lest  the  share  of  a    *376 
child  dying  under  twenty-one  should  go  over  to  the  testator's 

(i)  Ante,  335. 

[{k)  See  ace.  per  Kindersley,  V.-C,  i  Drew.  132;  and  per  Cur.  15  Q.  B.  965.] 

(/)  11  East,  668. 

(m)  This  case  is  open  to  the  same  observations  as  Doe  v.  Laming,  in  regard  to  the  circum- 
stance of  the  limitation  to  the  heirs  not  being  bj'  way  of  remainder. 

(ra)  By  cross  remainders  he  must  have  meant  cross  executory  limitations;  for  it  is  clear 
that  the  children,  if  they  took  at  all,  had  nfee  by  implication  from  the  gift  over  in  the  event 
of  their  dying  under  twenty-one  (ante,  271),  on  which  fee  of  course  no  remainder  could  be 
limited;  but  it  seems  to  be  the  better  opinion  that  in  such  cases  no  cross  executory  limitation 
in  fee  would  be  implied.    See  post,  Ch.  XLIII. 
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son  (o)  before  all  the  issue  of  the  daughter  were  extinct.  He  obsei-ved 
that  the  court  had  looked  through  all  the  cases,  and  did  not  think  they 
should  break  in  upon  any  of  them  by  this  decision. 

Of  this  case  it  is  enough  to  say,  that  it  has  been  distinctly  overruled 
by  the  highest  authority  (p). 

Thus  in  Jesson  v.  Wright  (g)  Lord  Redesdale  said  :  "  Doe  v.  Goff 
Authority  of  seems  to  be  at  variance  with  preceding  cases.  In  several 
Doe  V.  Goff  cases  it  had  been  clearly  established  that  a  devise  to  A.  for 
Jesaon  v.  life,  with  a  subsequent  limitation  to  the  heirs  of  his  body, 
Wright.  created  an  estate  tail,  and  that  subsequent  words  such  as 

those  contained  in  this  will"  (alluding,  no  doubt,  to  the  words  "  share 
and  share  alike,  as  tenants  in  common,"  occurring  in  that  case),  "  had 
no  operation  to  prevent  the  devisee  from  taking  an  estate  tail.  In  Doe 
V.  Goff  there  were  no  subsequent  words,  except  the  provision  in  case 
such  issue  should  die  under  twenty-one,  introducing  the  gift  over.  This 
seems  to  be  so  far  from  amounting  to  a  declaration  that  he  did  not  mean 
heirs  of  the  body  in  the  technical  sense  of  the  words,  that  I  think  they 
peculiarly  show  that  he  did  so  mean.  They  would  otherwise  be  wholly 
insensible.  If  they  did  not  take  an  estate  tail,  it  was  perfectly-  imma- 
terial whether  they  died  before  or  after  twenty-one.  Thej-  seem  to  indi- 
cate the  testator's  conception,  that  at  twenty-one  the  children  {i.e.  the 
issue)  should  have  the  power  of  alienation.  It  is  impossible  to  decide  this 
case  without  holding  that  Doe  v.  Goff  is  not  law." 

Lord  Eldon  expressed  the  same  opinion  (»■),  tempered,  however,  with 
his  characteristic  caution.  "  Doe  v.  Goff,"  he  said,  "  is  difficult  to 
reconcile  with  this  case,  I  do  not  saj'  impossible ;  but  that  case  is  as 
difficult  to  be  reconciled  with  other  cases." 

The  deliberate  denial  b^-  these  eminent  judges  of  the  case  of  Doe  v. 
Observa-  Goff,  may  be  considered  as  equivalent  to  an  affirmative  deci- 
tions.  sion,  that  under  such  a  devise  an  estate  tail  is  created  ;   in 

other  words,  that  a  devise  to  A.  and  the  heirs  of  his  bodj'  as  tenants  in 
common,  with  a  limitation  over  in  case  the  issue  or  the  heirs  of  the 
body  should  die  under  twentj'-one,  gives  A.  an  estate  tail.  Indeed 
such  a  devise  over  is  not  absolutely  inconsistent  with  an  estate 
*377  tail,  as  the  testator  may  intend  (though  *  the  intention  is  rather 
improbable)  that  the  remainder  shall  be  contingent  on  the  event 
of  the  issue  of  the  tenant  in  tail  (not  the  tenant  in  tail  himself)  d3-ing 
under  age.  But  Lord  Redesdale  went  a  great  length  in  asserting  that 
these  words  assisted  the  construction  which  gave  the  ancestor  an  estate 
tail,  for  the  absurdity  which  he  seemed  to  think  attached  to  the  suppo- 
sition that  they  were  applied  to  children  is  quite  removed  .b3-  giving 
them,  as  the  established  rule  does,  the  fee-simple.     Admitting,  how- 


(o)  But  upon  the  terms  of  the  devise,  as  settled  by  decision,  it  is  clear  that  no  share  could 
go  over  to  tlie  son  unless  au  the  issue  of  the  daughter  died  under  twenty-one. 

[{a)  But  see  3  J. &  Lat.  54,  where  Sir  E.  Sugden  seems  to  say  Doe  v.  Goff  is  not  overruled.] 
(j)  2  Bligh,  58,  stated  ante,  p.  365.  (»•)  2  Bligh,  55. 
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ever,  that  the  inference,  so  far  as  it  goes,  is  the  other  way,  it  does  not 
approach  to  that  necessary  irresistible  kind  of  evidence,  which  alone 
sliould  be  allowed  to  varj'  the  construction  of  words  of  an  estabhshed 
signification. 

Another  case,  which  perhaps  it  may  be  difficult  to  rescue  from  a  simi- 
lar condemnation,  is  Crump  d.  Woolley  v.  Norwood («) ,  "As  tenants 
where  a  testator  devised  to  his  three  nephews  W.,  J.  and  in™"'"?"." 

^  _         '  w]tii  devise 

R.,  equally"  between  them  during  their  respective  lives  as  over  if  the 
tenants  in  common  ;   and  after  their  respective  decease  he  unJJer 
devised  the  share  of  him  or  them  so  dj'ing  unto  the  heirs  law-  twenty-one. 
fully  issuing  of  his  and  their  body  and  bodigs  respectively,  and,  if  more 
than  one,  equally  to  be  divided  and  to  take  as  tenants  in  common  ;  and, 
if  but  one,  to  sucii  onlj"^  one,  and  to  his  her  or  their  heirs  and  assigns 
forever,  and  if  any  of  the  testator's  said  nephews  should  die  without 
such  issue,  or,  leaving  any  such,  they  should  all  die  without  attaining 
twenty-one,  then  he  devised  the  part  of  him  and  them  so  dying  unto  the 
survivor  and  survivors,  and  the  heirs  of  the  body  of  such  surviving  and 
other  nephew  equally,  as  tenants  in  common,  and  to  hold  the  same  as 
he  had  thereinbefore  directed  as  to  the  original  share,  and  with  the  like 
contingency  of  survivorship  on  failure  of  issue  ;  and  in  default  of  such 
issue  of  his  said  nephews,  then  over  to  the  testator's  own  right  heirs. 
It  seems  to  have  been  rather  taken  for  granted  in  this  case  ajjeirs  of  the 
(for  the   contrary  was   scarcely  contended   for),   that   the  body"  aa-~ 
nephews  took  an  estate  for  life  only,  with  remainder  in  fee  mean  chil- 
to  their  children.     Gibbs,  C.   J.,  observed  that  he  would  '^™"- 
state  the  interest  which  W.   and  his  children  took  in  the  premises. 
"  The  devise,"  he  said,  "  is  to  W.  for  life,  and  ifhe  has  children  (for 
heirs  here  mean  children)  ,^  then  to  them  in  fee ;    if  he  has  no 
*  children,  then  the  estate  goes  to  the  testator's  nephews  J.  and    *378 
R.     It.  is  admitted  on  all  hands  that  this  is  the  true  construction." 
And  the  court  held  that  the  contingent  remainder  in  W.'s  share  was 
destroyed  by  the  descent  of  the  reversion  in  fee  on  him  at  the  decease 
of  his  father,  to  whom  it  devolved  immediately  from  the  testator  (i). 

This  case  was  not  cited  in  Jesson  v.  Wright,  which  accounts  for  its 
not  having  fallen  under  the  censure  there  applied  to  Doe  v.  jj^mark  on 
Goff,   which  it  closely  resembles,   and  on  the  authority  of  Crump «. 
which,  probably,  the  translation  of  heirs  into  children  was 
considered  as  almost  too  clear  for  argument. 

(s)  7  Taunt.  362,  2  Marsh.  161.  In  Lees  r.-Mosley,  1  Y.  &  C.  595,  the  court  lent  no  coun- 
tenance to  the  attempt  of  counsel  to  uphold  Crump  n.  Norwood  and  Doe  v.  Goff.  Lees  ». 
Moslej'  itself  was  decided  mainly  on  the  difference  between  the  terms  "  heirs  of  the  body  "  and 
"issue  "  in  regard  to  the  force  of  explanatory  words.  It  therefore  belongs  not  to  the  present 
chapter,  but  to  Ch.  XXXIX.,  s.  2,  subs.  3. 

(/)  See  Hartpoole  v.  Kent,  T.  Jones,  76,  1  Vent.  306;  Hooker  «.  Hooker,  Lee's  Cas.  t. 
Hardw.  13. 

1  See  Brailsford  i>.  Hevward,  2  Desaus.  18;  Bowers  «.  Porter,  4  Pick.  198;  Richardson  v. 
Wheatland,  7  Met.  169,  173, 174. 
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Gretton  v.  Ha'ward(M)  is  another  of  the  decisions  which  occurred 
Devise  over  during  the  time  that  Doe  v.  Goff  was  regarded  as  an  au- 
issue^i"'**"*  thority.  The  devise  was  in  these  words :  "I  give  devise 
testator  fol-  and  bequeath  unto  nij'  loving  wife  A.  all  my  real  and  per- 
devisf  to  his  ^onal  estate,  she  paying  debts,  &c. ; "  and  after  her  decease 
wife  in  tail,  to  the  heirs  of  her  body,  share  and  share  alike  if  more  than  one, 
"  and,  in  default  of  issue  to  be  lawfully  begotten  by  me,  to  be  at  her 
own  disposal."  Doe  v.  Goff  was  cited  in  argument,  and  the  now  ex- 
ploded doctrine  of  th^t  case,  that  the  testator,  having  given  the  estate 
to  the  heirs  of  the  body  share  and  share  alike,  could  not  have  intended 
an  estate  tail  under  which  the  eldest  son  would  take  the  whole,  was 
much  relied  on.  The  court  certified  (on  a  case  from  Chancer}'),  that 
the  wife  took  an  estate  for  life,  with  remainder  to  the  children  as  tenants 
in  common  in  fee  ;  and  this  certificate  was  confirmed  by  Sir  W.  Grant, 
M.  R.  (x).. 

No  remark  fell  from  the  court  during  the  argument,  so  that  the  pre- 

Observations   ^ise  grounds  of  the  decision  are  not  known ;  but  it  has  been 

upon  Gretton  sometimes  considered  as  distinguished  from  the  other  cases 

bj'  the  circumstance,  that  the  limitation  over  was  in  default 

of  issue  begotten  by  the  testator,  which  must,  it  is  said,  have  referred 

exclusively  to  children.     This,  however,  is  a  non  sequitur  ;  for,  allowing 

to  these  words  their  utmost  operation,  they  are  only  explanatory  of  the 

species  of  heirs  of  the  bodj'  intended  by  the  testator  in  the  preceding 

devise,  namely,  heirs  bj'  himself  (y)  ;  and  the  effect  would  then  be  to 

make  the  wife  tenant  in  special  tail,  if  she  had  issue  bj-  the  testator,  or 

while  the  possibility  of  her  having  issue  continued  ;  and  in  case 

*379     she  had  no  issue  by  *  him,  she  would,  from  the  time  that -such 

possibility  ceased,   be  tenant  in  tail  after  possibility  of  issue 

extinct  (z) . 

Such  is  the  long  line  of  cases  which  appear  to  have  been  overturned 
General  re-  by  Jcsson  V.  Wright;  a  decision,  which  will  be  appreciated 
marks  upon  when  the  state  in  which  the  subject  had  been  left  hy  the 
cases  S'er-  prior  adjudications  is  contemplated.  The  frequent  demand 
riled  by  Jes-  upon  the  courts  to  pronounce  on  the  construction  of  the 
words  "  heirs  of  the  body,"  when  associated  with  words  of 
modification  which  did  not  exactlj'  quadrate  with  an  estate  tail,  evinces 
the  uncertainty  that  prevailed  in  the  profession  in  regard  to  the  actual 
effect  of  such  a  devise.  The  slightest  variation  of  phrase  was  thought 
to  render  a  case  proper  for  judicial  investigation,  in  order  to  try  the 
experiment  whether  these  words ,  or  the  inconsistent  modifying  expres- 
sions, would  be  held  to  preponderate.  The  mischief,  however,  did  not 
altogether  originate  in  the  class  of  cases  just  stated,  but  maj'  be  traced 
to  an  earlier  source.   It  seems  to  have  been  a  consequence  of  the  line  of 

,  (m)  6  Taunt.  94,  2  Marsh.  9.  (x)  1  Mer.  448. 

[(</)  See  accordingly  cases  cited  supra,  p.  106,  n.  (o).] 
(z)  See  Piatt. ».  Powles,  2  Mau.  &  Sel.  65. 
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argument  adopted  by  Lord  Kenyon  in  Doe  d.  Candler  v.  Smith  (a), 
and  other  cases,  where,  thougli  a  devise  of  the  nature  of  those  under 
consideration  was  held,  and  properly  held,  to  confer  an  estate  tail,  this 
construction  was  founded,  not  on  the  uncontrolled  effect  of  the  words 
of  limitation,  but  upon  the  general  intention  manifested  by  the  words 
disposing  of  the  propertj'  to  the  next  taker,  if  the  deVisee  in  question 
died  without  issue  ;  wliicli,  it  was  said,  demonstrated  that  the  estate  was 
not  to  go  over  until  a  general  failure  of  issue  of  such  prior  devisee. 
Having  therefore  first  reasoned  upon  the  devise  to  the  heirs  of  the  body 
or  issue  as  a  gift  to  children  or  to  issue  of  a  particulaj-  class,  the  court 
sacrificed  the  intention  in  favor  of  these  objects,  which  was  denomi- 
nated the  particular  intent,  in  order  to  give  effect  to  the  '■^  general  in- 
tent," which  was  discerned  in  the  subsequent  words.  Lord  Ellenbor- 
ough,  the  successor  of  Lord  Kenj'on,  acceded  to  the  reasoning,  or,  at 
all  events,  to  the  authorities,  which  read  the  devise  to  the  heirs  of  the 
body  and  issue  as  a  gift  to  children  ;  but,  probably  seeing  no  reason 
why  the  devise  so  construed  should  be  affected-  by  the  use  of  the  same 
or  nearly  similar  words  in  the  clause  introducing  the  devise  over  (which 
clearly  referred  to  the  objects  of  the  preceding  devise,  whatever  those 
objects  were) ,  held  that  the  children  were  entitled,  notwithstand- 
ing the  subsequent  words  *  referring  to  the  failure  of  issue.  *380 
This  appears  to  be  the  short  history  of  the  rise  and  progress  of 
the  doctrine  which  the  case  of  Jesson  v.  "Wright  overturned. 

But  the  uncertainty  induced  by  a  series  of  erroneous  decisions  is  not 
easily  removed ;  and  we  shall  see  that  the  effect  of  inconsistent  words 
of  modification,  engrafted  on  a  devise  to  the  heirs  of  the  body,  has  been 
since  repeatedly  agitated. 

Thus,  in  Wilcox  v.  Bellaers  (b),  where  the  testator  devised  his  lands 
to  his  son  H.  during  his  natural  life,  and  after  his  decease        .    . 
to  such  of  his  said  ^  son's  children,  and  in  such  shares  and  heirs  of  the 
proportiops  as  his  said  son  should,  by  his  last  will  and  tes-  '"'^^z.  with 

^     r  r  T     J  power  of  ap- 

tament  dulj'  executed,  limit,  direct  and  appoint,  and  to  their  pointment  to 
heirs,  and  for  want  of  such  direction  and  appointment,  and  ™""''7''  °^' 
as  to  such  part  of  the  estate  of  which  no  such  appointment  should  be 
made,  to  the  heirs  of  the  body  of  the  said  H.,  their  heirs  and  assigns  for- 
ever ;  and  in  case  his  said  son  should  happen  to  die  without  issue,  then 
from  and  immediately  after  his  decease  the  testator  devised  the  said 
estate  unto  his  daughter  E.  for  life,  remainder  to  such  of  her  chil- 
dren and  in  such  shares  as  she  should  by  deed  or  writing  appoint,  and 
to  their  heirs  ;  and  in  default  to  the  heirs  of  the  bodj^  of  the  said  E., 
their  heirs  and  assigns  forever ;  and  in  case  his  son  should  live,  and 
have  children  as  aforesaid,  then  he  bequeathed  unto  his  daughter  E.  a 
legacy  of  500/.  H.,  before  issue  born,  suffered  a  common  recovery, 
To  a  title  derived  under  this  recovery,  it  was  objected  that  H.  was  not 

(c()  ,7  T.  R.  531,  ante,  364.    See  also  Robinson  v.  Robinson,  1  Burr.  38,  post. 
(b)  Hayes's  Inquiry,  p.  2. 
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tenant  in  tail,  but  tliat  Iiis  children  took  by  purchase.  The  vendor 
instituted  a  suit  in  equity  to  enforce  the  performance  of  the  contract, 
and  the  Master  reported  in  favor  of  the  title.  The  purchaser  excepted 
to  the  report,  and  the  exception  was  argued  at  the  Rolls  (c) ,  before 
Graham,  B.,  and  Master  (afterwards  C.  B.)  Alexander,  and  Master 
Stratford  (sitting  for  the  then  M.  R.),  who,  after  taking  time  to  ex- 
amine the  authorities,  differed  in  opinion ;  the  two  former  thinking  it 
very  doubtful  at  least  whether  H.  took  more  than  an  estate  for  life, 
and  Master  Stratford  being  of  a  contrary  opinion,  so  that  no  judgment 
was  given.  The  exception  was  afterwards  {d)  argued  before  Sir  T. 
Plumer,  M.  R.,  who,  upon  looking  into  the  eases,  thought  there  was  so 
much  doubt  whether  H.  took  an  estate  tail,"  that  the  purchaser 
*381  ought  not  to  be  compelled  to  take  the  title,  and  *  accordingly 
dismissed  the  bill ;  and  the  Lord  Chancellor  (Lyndhurst),  on 
appeal,  aflfirmed  the  order  (e). 

The  only  circumstances  affording  the  slightest  pretext  for  distin- 
.    ^.      guishing  this  case  from  Jesson  v.  Wright  are,  —  first,  the 

Examinatioa    "^  °  /  ,         7  -i  i 

of  the  cir-       powei"  to  appouit  to  the  children,  secondly,  the  legacy  to  the 
in  whiclf^^      devisee  in  remainder,  in  case  H.  "  should  live  and  have  chil- 
Wiicox  ».       dren  as  aforesaid,"  [and  tliirdlj-,  tl^e  words  of  limitation  su- 
Sffrom     peradded  to  the  gift  to  the  heirs  of  the  body.] 
Jesson  c.  ^s  to  the  first  point,  we  learn  from  Smith  v.  Death  (/) , 

"^    '  that  there  is  no  necessary  implication,  that  the  term  "  heirs 

of  the  body "  in  the  limitation  is  used  to  describe  the  same  objects  as 
"children  "in  the  power.  As  to  the  second,  it.will  perhaps  be  said 
that  the  testator  evidently  intended  the  devisee  in  remainder  to  have 
the  legacy  if  the  objects  of  the  prior  devise  came  into  existence,  and 
which,  therefore,  is  explanatory  of  those  objects  being  children.  But 
this  is  merely  conjectural ;  the  testator  might  intend  the  legac3'  to  be  a 
charge  only  as  against  the  objects  of  the  power,  as  distinguished  from 
the  objects  of  the  limitation,  because  the  donee  might  have  appointed 
to  those  objects  in  fee  to  the  total  exclusion  of  even  a  chance  of  suc- 
cession bj'  the  devisee  in  remainder.  However  this  maj'  be,  the  cir- 
cumstance is  far  too  equivocal  to  be  made  a  ground  for  departing  from 
the  construction  of  words  of  an  established  meaning.  [As  to  the  third 
point,  it  has  been  repeatedly  decided  that  a  limitation  to  the  heirs  gen- 
eral superadded  to  a  gift  to  "  heirs  of  the  body"  will  not  convert  the 
latter  into  words  of  purchase  with  the  restricted  sense  of  "  children."] 

Nor  is  Wilcox  v.  Bellaers  the  only  instance  in  which  reluctance  has 
been  manifested  to  follow  up  the  principle  of  Jesson  v.  Wright ;  for  in 
other  cases  the  term  heirs  of  the  body  has  since  been  cut  down  to  chil- 
dren, in  subservience  to  expressions  in  the  context  which  that  case  had 
appeared  forever  to  have  stripped  of  all  controlling  operation. 

(c)  June,  1823.  (rf)  17  Dec.  1823. 

(e)  T.  &  K.  495.  (/)  5  Mad.  371;  stated  ante,  Vol.  I.,  p.  552. 
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Thus,  in  Eight  d.  Shortridge  v.  Creber  (g),  where  a  testator  devised 
a  messuage  to  trustees  and  their  heirsj  in  trust  to  permit  u  share  and 
his  dauohter  J.   and  her  assigns,  to  receive  the  rents  for  share  alike," 

their  lieirs 

her  life  free  from   her  husband,  and  after  her  death  then  and  assigns 
the  testator  devised  the  same  to  the  heirs  of  the  body  of  J.,  for  f^™'- 
share  and  share  alilie,  their  heirs  and  assigns  forever,  it  was 
held  *that  the  words  "  share  and  share  alike"  denoted  that  the    *382 
testator  meant  by  "  heirs  of  the  body"  to  designate  children. 

It  is  proper  to  observe  that  Jesson  v.  Wright,  although  decided  sev- 
eral years  before  Right  v.  Creber,  was  not  cited  in  the  latter  Rgmariison 
case,  and  the  subsequent  determination  of  the  Court  of  Q.  B.  Right  u.  Cre- 
in  Doe  i>.  Featherstone  (j),  already  stated,  shows  that  a  sim- 
ilar decision  would  not  now  be  made.  It  is  surprising,  however,  that 
in  Doe  v.  Featherstone  the  case  of  Right  v.  Creber  was  referred  to  by 
Patteson,  J. ,  as  not  inconsistent  with  what  the  court  was  then  about  to 
decide  ;  for  the  only  distinction  is,  that  in  one  case  there  were,  and  in 
the'  other  there  were  not,  superadded  words  of  limitation,  which  were, 
we  have  seen,  wholly  immaterial,  and  on  which  indeed  no  stress  was 
laid  by  the  judges  who  decided  Right  v.  Creber. 

[It  may  be  observed,  in  conclusion  of  this  section,  that  a  different 
construction  will  not  necessarily  be  put  upon  limitations  by  no  distine- 
way  of  trust  expressed  in  words  such  as  those  now  under  ''^n  "^^^^  • 

•^  ^  ,  where  there 

consideration,  merely-  because  the  trust  is  a  trust  to  convey  is  a  direction 
and  not  a  direct  trust  {k) .]  ^  """^y- 

III.   But  it  is  not  to  be  inferred  from  the  preceding  cases  that  the 
words  heirs  of  the  body  are  incapable  of  explanation  by  the  p,™^  ^   - 
effect  of  superadded  expressions  clearl}'  demonstrating  that  clear  words 
the  testator  used  those  words  in  some  other  than  their  ordi-  of explana- 

tion  annexed 

nary  acceptation,  and  as  descriptive  of  another  class  of  ob-  to  heirs  of  the 
jects.  The  rule  established  by  those  cases  only  requires  a.  °  ^' 
clear  indication  of  intention  to  this  effect.  Where  the  words  in  ques- 
tion .are  accompanied  by  such  an  explanatory  context,  the  devise  is  to 
be  read  as  if  the  terms  which  they  are  explained  to  mean  were  actually 
insei-ted  in  the  will. 

Accordingly,  in  Lowe  or  Lawe  v.  Davies  (?),  where  a  testator  devised 
to  B.  and  his  heirs  lawfully  to  be  begotten,  "  that  is  to  say,  Lowe  v.  Da- 
to  his  first,  second,  third,  and  every  other  son  and  sons  sue-  ^'^^' 
cessivelj',  lawfully  to  be  begotten  of  the  body  of  the  said  B.,  Heirs,  "that 
and  the  heirs  of  the  body  of  such  first,  second,"  &c.,  it  was  ^c.°  ^*^' 

(.9)  6  B.  &  Cr.  866. 

(i)  1  B.  &  Ad.  944;  ante,  369.  Eight  ».  Creber  was  thought  by  Wood,  V.-C,  to  be  rec- 
oncilable with  Doe  v.  Jesson  and  Doe  v.  Featherstone,  on  the  ground  that  the  estate  for  life 
was  equitable  and  the  remainder  legal,  so  that  the  rule  in  Shelley's  Case  did  not  apply.  1  J. 
&  H.  737.     But  as  to  this  vide  supra,  pp.  374,  375. 

l(k)  Marrvat  v.  Townlv,  1  Vep.  102.] 

(0  2  Ld.  Eaym.  1561,  2-Stra.  849,  1  Barn.  B.  E.  238. 
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hel'd  that  B.  took  but  an  estate  for  life  ;  for  the  subsequent  clause  was 

explanatory  of  what  "  heirs"  meant. 
*383i        *So,  in  Lisle  v.  Gray  (m),  where  real  estate  was  [limited  by 

deed  to  the  use  of  E.  for  life,  remainder]  to  the  use  of  the  first 
Lisle  e.  SOU  of  the  body  of  E.  and  the  heirs  male  of  the  bod^-  of  such 

'^^"  first  son,  and  for  default  of  such  issue,  to  the  use  of  the  sec- 

"  Heirs  male  ond  son  of  the  body  of  E.  and  the  heirs  male  of  the  body  of 
explained  to  such  Second  son  (similar  limitations  were  carried  on  to  the 
mean  sons,  fourth  son) ,  "  and  so  to  all  and  everj-  other  the  heirs  male  of 
the  body  of  E.  respectively  and  successively,  and  to  the  heirs  male  of 
their  body,  according  tO  seniority  of  age."  There  was  a  power  to 
raise  portions  out  of  the  land  if  E.  died  without  issue  male.  It  was 
held  that  E.  took  only  an  estate  for  life;  the  words  "and  so,"  &c. 
showing  that  the  words  "heirs  male"  in  the  latter  clause  meant  sons, 
by  relation  to  the  preceding  limitation. 

Again,  in  Goodtitle  d.  Sweet  v.  Herring  (w) ,  where  the  devise  was  to 
Goodtitlei).  -^-  for  I'f^?  remainder  to  trustees  to  preserve  contingent  re- 
Hening.  mainders,  remainder  to  the  heirs  male  of  the  body  of  A.  to  be 
Same  con-  begotten  severallj',  successively,  and  in  remainder  one  after 
struction.  another,  as  they  and  every  of  thetn  should  be  in  seniority  of 
age  and  priority  of  birth,  the  elder  of  such  sons  and  the  heirs  male  of  his 
body  lawfully  issuing,  being  always  to  be  preferred  to  the  younger  of  such 
sons  and  the  heirs  male  of  his  and  their  bodj^  and  bodies  ;  and  for  de- 
fault of  such  issue,  to  the  daughters,  as  tenants  in  common,  and  the 
heirs  of  their  bodies.  The  court  held  that  the  testatrix  had,  bj'  the 
words  "the  elder  of  sitch  sons,"  &c.,  explained  herself  by  "heirs  of 
the  body"  to  mean  sons,  so  that  A.  took  only  an  estate  for  life. 

So,  in  North  v.  Martin  (o),  where  by  a  marriage  settlement  lands 
North  V.  were  convej-ed  to  the  use  of  A.  the  intended  husband  for 
Martin.  jjfg^  ^j(.[j  remainder  to  trustees  to  preserve  contingent  re- 

"  Heirs  of  mainders,  with  remainder  to  B.  the  intended  wife  for  life, 
to  mean'chii-  ^"'^  ^^^^^  ^^^  decease  of  the  survivor,  to  the  use  of  the  heirs 
dren.  of  the  body  of  A.  on  the  body  of  B.  to  be  begotten  and  their 

heirs,  and  if  more  children  than  one,  equall}^  to  be  divided  among  them, 
to  take  as  tenants  in  common,  and  in  default  of  such  issue,  then  over. 
It  was  contended  that,  according  to  the  authorities,  particularly-  Wright 

V.  Jesson,  A.  was  tenant  in  tail  by  force  of  the  limitation  to  the 
*384    heirs  of  his  body;  but  Sir  L.  Shadwell,  V.-C,  *held  that  the 

words  "  and  if  more  children  than  one,"  were  interpretative  of 
those  words,  observing  that  no  case  had  been  cited,  nor  did  he  recollect 

(m)  2  Lev.  223,  T.  Jo.  114,  T.  Ray.  278,  315,  [affirmed  in  Ex.  Ch.,  Pollex.  591, 1  P.  W.  90, 
2  Burv.  1109,  not,  as  erroneously  stated  in  Jo.  &  Ray.,  reversed;]  see  also  Haves's  Inq.  81. 

(n)  1  East,  264,  [affirmed  in  D.  P.,  see  3  B.  &  P.  628 ;]  see  also  Mandeville  v.  Lackey,  3 
Ridg.  P.  d.  352,  post,  its  to  the  Bxpression  heirs  male  now  ilmng,  see  Burchett  v.  Durdant, 
2  Vent.  311,  Carth.  154,  ante,  Vol.  L  p.  319.  For  some  other  instances  of  the  same  kind, 
ante,  p.  72. 

(o)  6  Sim.  266. 
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anj-  in  which  the  words  "  heirs  of  the  body''  had  been  held  to  create  an 
estate  tail,  where  those  words  of  interpretation  had  been  nsed  ;  and  he 
added  (and  the  remark  is  deserving  of  attention),  that  this  did  awaj- 
with  the  effect  of  the  argument  founded  on  the  limitation  over  for 
default  of  such  issue,  which  must  be  construed  for  default  of  such 
children. 

[Again,  in  Doe  d.  Woodall  v.  Woodall  ( jo)  there  was  a  devise  to  the 
testator's  four   grandchildren  for  their  lives  as  tenants  in 
common,  with  remainder  as  to  the  share  of  which  each  was  WooSall. 
teilant  for  life  to  his  or  her  first  and  other  sons  successively  „  .     ,,   , 
in  tail,  with  remainder  to  his  or  her  daughters  as  tenants  in  "in  manner 
common  in  tail,  with  cross  remainders  in  tail  between  the  expSne'd"by 
daughters  ;  and  then  the  testator  proceeded,  "  in  case  either  i)receciing 
of  m}-  said  grandchildren  shall  happen  to  die  leaving  no  issue 
behind  him  her  or  them,  then  my  will  and  meaning  is  that  all  and  sin- 
gular the  premises  herein  lastly  devised  shall  go  and  remain  to  the  sur- 
vivor of  them  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten 
in  manner  aforesaid."     It  was  contended  that,  under  the  last  clause,  a 
surviving  grandchild  took  an  estate  tail  in  the  shai'e  of  a  grandchild  who 
left  no  issue ;   but  the  Court  of  C.  B.  held  that  the  limitation  to  the 
"  heirs  of  his  or  her  body"  was  explained  by  the  words  "  in  manner 
aforesaid"  to  mean  a  limitation  to  the  first  and  other  sons  successively 
in  tail,  with  remainder  to  the  daughters  as  tenants  in  common  in  tail, 
as  in  the  preceding  limitations,  and  that  the  surviving  grandchild  there- 
fore took  only  an  estate  for  life. 

In  Gummoe  v.  Howes  {q)  the  devise  was  upon  trust  for  A.  and  B.- 
equally  for  life,  and  in  case  of  the  death  of  eitheV  of  them  Gummoe ». 
without  issue,  the  part  or  share  of  her  so  djing  to  go  to  the  Howes, 
survivor  of  them,  but  if  either  of  them  should  depart  this  life  Heirs  of  tlie 
leaving  issue,  then  the  part  or  share  of  her  so  dying  to  go  to  ^°^?  "?■' 
her  children  in  equal  proportions  if  more  than  one,  and  if  mean  cliil- 
but  one,  than  to  such  only  child;  and  after  the  death  of  both  '^'^^"" 
A.  and  B.,  the  testator  directed  his  trustees  to  convey  assign  and  trans- 
fer theproperty  to  the  heirs  of  the  body  of  A.  and  B.  lawfull}'  begotten, 
share  and  share  alike,  or  to  the  survivor  or  survivors  of  them  if 
more  than  one,  and  if  but  one,  then  to  such  only  child  *when     *385 
and  as  often  as  he  she  or  they  should  attain  his  her  or  their 
respective  age  or  ages  of  twenty-one  years ;  and  the  will  contained  a 
devise  over  on  the  death  of  A.  and  B.  without  issue.     Sir  J.  Eomill}-, 
M.  E.,  held  that  the  words  "heirs  of  the  body"  were  interpreted  to 
mean  "  children,"  and  that  A.  and  B.  took  estates  for  life  only. 

And  in  Jordan  v.  Adams  (r),  where  a  testator  devised  lands  to  W.  T. 

[(p)  3  C.  B.  349 ;  and  see  Green  v.  Green,  3  De  G.  &  S.  480. 
iq)  23  Beav.  184. 

()■)  6  C.  B.  (N.  S.)  748,  9  C.  B,  (N.  S.)  483.    It  is  remarkable  that  no  reference  was  made 
to  Shaw  V.  Weigh,  2  Str.  708  (stated  Ch.  XXXIX.,  s.  2),  where,  notwithstanding  the  word 
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Jordan  v.  for  life,  and  after  his  decease  "  to  the  heirs  male  of  his  body 
Adams.  ^^^j.  f^^^j.  g^yeral  lives  in  succession  according  to  their  respec- 

Heirsmaleof  tive  seniorities,  or  in  such  part  shares  and  proportions  man- 
to  mean  sons  ^^^  ^"d  form  and  amongst  them  as  the  said  W.  T.  their  father 
•>>' ™u"^'"°  should  appoint.  And  in  default  of  such  issue  male  of  W. 
father."  T.,"  Over.     It  was  held  by  the  Court  of  C.  B.  that  the  tes- 

tator had  here  shown  that  by  heirs  male  of  the  body  he  meant  sons,  for 
in  case  of  an  appointment  the  appoiiitor  must  stand  in  the  relation  of 
"father"  to  the  appointees.  In  delivering  the  judgment  of  the  court, 
Erie,  C.  J.,  allowed  greater  weight  than  was  warranted  bj' Jesson  v. 
Wright  to  the  words  of  modification  contained  in  the  devise  ;  but 
Williams,  J.,  declared  his  concurrence  with  the  rest  solelj-  on  the  gi-ound 
of  the  use  of  the  words  "their  father."  On  appeal  to  the  Exch.  Ch. 
that  court  was  equallj-  divided  :  and  the  two  judges  who  agreed  with 
'  the  decision  below  did  so  only  on  the  ground  taken  by  Williams,  J.  ;, 
Cockburn,  C.  J.,  one  of  them',  declaring  that  the  authorities  forbade 
them  to  ascribe  to  the  words  of  modification  the  effect  claimed  for 
them.  J  ; 

In  all  the  preceding  cases  it  will  be  seen  that  the  testator  had  an- 
Eemark  on  nexed  to  the  term  ' '  heirs  of  the  body  "  words  of  explana- 
preceding  tion,  which  [were  held  to  prove  that  he  had]  used  the 
cases.  expression  as  synon^-mous  with  sons.     These  cases,  there- 

fore, may  be  supported  without  impugning  the  general  principle,  as 
stated  by  Lord  Alvanlej'  in  Poole  v.  Poole  («),  that  the  courts  will  not 
deviate  from  the  rule  which  gives  an  estate  tail  to  the  first  taker  if  the  will 
contains  a  limitation  to  the  heirs  of  his  bodj',  except  where  the  intent 
of  the  testator  appears  so  plainly  to  the  contrary  that  nobody  can  misunder- 
stand it ;  for  the  will  in  these  cases  seemed  to  supply  the  clear  incon- 
trovertible evidence  of  intention  required  by  such  a  statement  of  the 

doctrine.. 
*386        *0n  the  other  hand,  in  Jones  v.  Morgan  (t),  it  was  decided, 

and  that  in  perfect  consistency  with  the  principle  of  the  eases 
just  stated,  that  a  devise  to  W.  for  life,  without  impeachment  of  waste, 
and  after  his  decease  to  the  use  of  the  heirs  male  of  the  body  of  W. 
Heirs  male  of  lawfully  begotten,  severally,  respectively,  and  in  remainder, 
the  body  the  one  after  the  other,  as  they  and  every  of  them  shall  be  in 
respectively,  seniority  of  age  and  priority  of  birth,  gave  W.  an  estate  tail. 
*"'■  'rf  "^"^"h  Lord  Thurlow  said  :  "  Where  the  estate  is  so  given  that  it  is 
one  after  the  to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker, 
other."  ^jje  word  heirs  must  be  a  word  of  limitation.     All  heirs  tak- 

ing as  heirs  must  take  by  descent." 

"mother"  occurring  in  similar  relation  to  "issue,"  the  latter  word  was  held  a  word  of 
limitation^] 

(s)  3  B.  &  P.  627.  Therti  is  a  striking  similarity  between  the  general  scope  of  Lord  Alvan- 
ley's  reasoning  here  and  that  of  Lords  Eldon  and  Eedesdale  in  Jesson  ii.  Wright,  ante,  pp. 
366,  sen. 

(()  1  B.  C  C  206. 
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So,  in  Poole  v.  Poole  («),  where  a  testator  devised  all  his  real  estate 
to  the  use  of  trustees,  in  trust  for  his  first  son  during  his  life,  and,  also 
upon  trust  to  preserve  contingent  remainders,  and  after  his  decease  in 
trust  for  the  several  heirs  male  of  such  son  lawfully  issuing,  so  that  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  should  always  take  be- 
fore the  younger  and  the  heirs  male  of  his  body,  remainder  nguchsons" 
to  the  second,  third,  fourth,  and  other  son  and  sons  of  the  construed 
testator  for  their  respective  lives,  and  also  upon  trust  to  pre-  malenmntiie 
serve,  remainder  in  trust  for  the  several  heirs  male  of  their  effect  of  the 
bodies  lawfully  issuing,  so  as  the  elder  of  such  sons  and  the 
heirs  male  of  his  bodj'  should  take  before  the  5-ounger  of  such  sons  and 
the  heirs  male  of  his  bodj',  remainder  to  his  first  and  every  other 
daughter  for  their  lives,  and  upon  trust  to  pi-eserve,  remainder  to  the 
several  heirs  male  of  their  respective  bodies,  so  that  the  elder  of  such 
daughters  and  the  heirs  male  of  her  body  should  always  be  preferred  to 
the  younger  of  such  daughters  and  the  heirs  male  of  her  and  their  body 
and  bodies.  The  testator  then  charged  the  estates  with  certain  por- 
tions, and  devised  them,  in  failure  of  such  issue  by  him  as  aforesaid, 
but  not  otherwise,  upon  trust  for  his  nephew  A.  for  life,  and  upon  trust 
to  preserve,  remainder  in  trust  for  the  first  and  other  son  and  sons  of 
A.,  as  they  should  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  heirs  of  their  respective  bodies  lawfully  issuing,  so  that  the 
eldest  of  such  sons  and  the  heirs  of  his  body  should  be  preferred  to 
the  younger  of  the  same  sons  and  the  heirs  of  his  and  their  body  and 
bodies.  The  question  was,  whether  the  eldest  son  of  the  testator 
took  an  estate  for  life  or  in  tail ;  in  other  words,  whether  the 
testator  had  not  explained  himself  by  *  the  words  "heirs  male  *387 
of  the  body  "  in  that  devise  to  mean  sons,  by  declaring  that  the 
elder  of  '■'■such  sons"  should  be  preferred  to  the  j'ounger.  Lord  Al- 
vanley  and  the  rest  of  the  Court  of  C.  P.,  expressly  avoiding  an  inti- 
mation of  what  their  opinion  would  have  been  if  that  clause  had 
stood  alone  in  the  will,  held  that,  in  connection  with  the  devise  to 
the  other  sons,  the  daughters,  and  the  nephew,  the  son  took  an  estate 
tail. 

In  this  ease  the  context  certainly  much  assisted  the   construction 
adopted  by  the  court,  for  as  the  other  sons  of  the  testator.  Remarks 
as  well  as  his  daughters,  took  successive  estates  tail,  it  was  upon  Poole 
scarcel}'  supposable  that  he  could  intend  the  first  son  to 
have  only  an  estate  for  life.    To  have  made  such  a  difference  between 
the  sons  would  have  violated  the  general  plan  of  the  will.     The  clause 
which  gave  rise  to  the  question,  although  applipd  properly  enough  in  a 
subsequent  part  of  the  will  to  the  devise  to  the  other  sons  of  the  testa- 
tor, was  redundant  in  the  position  which  it  here  occupied,  where  its 
insertion  was  evidently  an  error. 

(w)'3  B.  &P.  620. 
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Again,  in  Jack  v.  Fetherstone  (x),  wiiere  tlie  words  of  devise  were  : 
To  W.  and  to  "  I  give,  &c.  to  W.  and  to  Iiis  heirs  male,  according  to  their 
his  heirs  •  seniority  in  age,  on  their  respectively  attaining  the  age  of 
elder  son  sur-  twenty-one  j'cars,  all  my  estates  real  and  personal  in  lands, 
the'hfirs"  houses  and  tenements  not  hereinbefore  disposed  of,  i/ie 
male  of  his  elder  son  surviving  of  the  said  W.  and  the  heirs  male  of  his 
to  be  pre-^^^  ^"'^y  lawfully  begotten  always  to  be  preferred  to  the  second 
feiied,  &c.  Qr  younger  son  ;  and  in  case  of  the  failure  of  issue  male  in 
the  said  W.  surviving  him,  or  their  dying  unmarried  and  without  law- 
ful issue  male  attaining  the  age  of  twenty-one  j'ears,  then  to  T. 
(brother  of  the  said  W.)  and  his  heirs  male  lawfullj'  begotten  on 
attaining  the  age  of  twenty-one  years,  the  elder  to  be  preferred  to 
the  }'ouuger ;  and  in  case  of  the  death  or  failure  of  the  issue  'male 
of  the  said  T.  lawfully  begotten,  and  their  not  attaining  the  age  of 
twentj'-one  years,  then  to  my  right  heirs  forever."  The  House  of 
Lords  held  that  W.  took  an  estate  tail  male.  Tindal,  C.  J.,  declared 
the  unanimous  opinion  of  the  judges  to  be,  that  the  present  case  was 
governed  by  the  rule  laid  down  by  Lord  Alvanlqj'  in  Poole  v.  Poole, 
"  that  the  first  taker  shall  be  held  to  have  an  estate  tail  where  the  de- 
vise to  him  is  followed  by  a  limitation  to  him  and  the  heirs  of  his  bod}-, 
except  where  the  intent  of  the  testator  has  appeared  so  plainlj-  to  the 
contrary  that  no  one  could  misunderstand  it."  Here  tlie  sub- 
*388  sequent  words  were  not  wholly  *  incompatible  with  an  estate  tail. 
If  W.  took  an  estate  tail,  the  elder  son  surviving,  and  the  heirs 
male  of  his  bodj'  would  be  preferred  to  the  second  or  the  younger  son, 
and  any  difficulty  created  bj'  the  words  referring  to  the  majority  of  the 
devisees  occurred  equally  whether  the  estate  tail  was  in  W.  or  in  his 
sons. 

B}-  contrasting  Lowe  v.  Davies  and  Lisle  v.  Gray  with  Jones  v. 
Morgan,  and  Goodtitle  v.  Herring  with  Poole  v.  Poole  and  Jack  v. 
Fetherstone,  the  limits  of  the  doctrine  of  the  respective  cases  will  be 
perceived. 

In  further  confirmation  of  the  doctrine  that  the  words  ' '  heirs  of  the 

body  "  are  not  controlled  b}'  expressions  of  an  equivocal  import,  may  be 

Declaration     cited  the  case  of  Douglas  v.  Congreve  (j/),  where  a  testator 

that  devise  to  Revised  real  estate  to  A.  for  life,  and  after  his  decease  to  the 

heirs  of  the       ,    .         ^         ,  , 

body  was        heirs  of  his  body,  and  SO  on  to  several  other  persons  hy  way 

be'ire  sine?  of  remainder  in  like  manner,  and  then  declared  that  all  the 
settlement.  aforesaid  limitations  were  intended  by  him  to  be  in  strict  set- 
tlement, with  remainder  to  his  own  right  heirs  forever ;  and  the  Court  of 
C.  P.  certified  that  these  ambiguous  words  did  not  prevent  the  devisees 
from  taking  estates  tail  under  the  prior  words  of  devise  ;  which  cer- 
tificate was  afterwards  confirmed  by  Lord  Langdale,  M.  R.,  who  ob- 
served :  "In  the  present  case  there  is  no  executory  trust.     It  is  a  case 


LI 


9  Bligh,  237,  [3  CI.  &  Fin.  67  (Fetherston  V.  Fetherston),  Sug.  Law  of  Prop.  254.] 
5  Scott,  223,  i  King.  N.  C.  1,  1  Beav.  59. 
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of  direct  devise  of  the  legal  estate,  and  in  terms  whicli,  according  to  the 
rule  of  law,  give  an  estate  tail  to  the  plaintiff ;  and  it  does  not  appear 
to  me  that  the  words  '  in  strict  settlement '  can  have  the  legal  effect  of 
altering  that  estate.  An  executory  trust  would  have  admitted  greater 
latitude  of  interpretation,  and  the  effect  of  the  words  might  have  been 
different." 
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*389  *  CHAPTER  XXXVIII. 

"CHILDREN,"  "CHILD,"   "SON,"  "DAUGHTER,"  WHERE  WORDS 

OF   LIMITATION. 

L   Rule  in  Wild's  Case. 
II.  "  Child,"  "  Son,"  "  Daughter,"  Sj-c,  where  used  as  nomina  collectiva. 

I.  The  rule  of  construction  commonly  referred  to  as  the  doctrine  of 
Ch'ld  Wild's  Case  (a)  is  this,  that  where  lands  are  devised  to  a 

where  a  word  person  and  his  children,  and  he  has  no  child  at  the  time  of  the 
of  limitation.  rfgj,j-jg^  ^jje  parent  takes  an  estate  tail ;  ^  for  it  is  said,  "  the 
intent  of  the  devisor  is  manifest  and  certain  that  the  children  (or  issues) 
Rule  in  should  take,  and  as  immediate  devisees  thej-  cannot  take. 

Wild's  Case,  because  they  are  not  in  rerum  naiurd,  and  by  way  of  re- 
1.  When  no  mainder  they  cannot  take,  for  that  was  not  his  (the  de- 
time  of  the  visor's)  intent,  for  the  gift  is  immediate ;  therefore  such 
devise.  words  shall  be  taken  as  words  of  limitation."     In  support 

of  this  position,  a  case  is  referred  to,  as  reported  by  Serjeant  Bend- 
loes  (6),  in  which  the  devise  was  to  husband  and  wife,  "  and  to  the  men 
children  of  their  bodies  begotten,"  and  it  did  not  appear  that  they  had 
any  issue  male  at  the  time  of  the  devise,  and  therefore  it  was  adjudged 
that  they  had  an  estate  tail  to  them  and  the  heirs  male  of  their  bodies. 
The  principle  has  been  followed  in  several  subsequent  cases. 

Thus,  in  Davie  v.  Stevens  (c),  where  a  testator  devised  to  his  son  S., 
when  he  should  accomplish  the  full  age  of  twenty-one  years,  the  fee- 
simple  and  inheritance  of  Lower  Shelstone,  to  him  and  his 
Ha  k.  and  his  child  or  children  forever,  but  if  he  should  happen  to 

dreTs  forever.  *390  die  *  before  twenty-one,  then  over  to  testator's  wife 
forever.     S.  was  unmarried  at  the  death  of  the  tes- 

(d)  6  Rep.  17;  S.  C,  Anon.,  Gouldsb.  139,  pi.  47;  S.  C,  nom.  Richardson  v.  Yardley, 
Moore,  397;  pi.  519.  [The  words  of  the  rule  are  "children  or  issue."  But  as  to  "issue" 
see  Ch.  XXXIX.  The  rule  (which  is  not  stated  in  Gouldsb.  or  Moore)  is  distinct  from  the 
point  decided  in  Wild's  Case,  which  arose  on  a  devise  to  A.  and  his  wife,  and  after  their 
decease  to  their  children.  And  see  Doe  d.  Tooley  v.  Gunniss,  4  Taunt.  313 ;  Doe  d.  Liver- 
sage  ».  Vaughan,  5  B.  &  Aid.  464;  Beauchant  v.  tfsticke,  W.  N.  1880,  p.  14.] 

(S)  1  Bulstr.  219,  Bendl.  30. 

(c)  Dougl.  321.  Wharton  ».  Gresham,  %  W.  Bl.  1083,  is  genevallv  classed  with  these 
cases;  but  as  the  devise  was  to  J.  W.  and  liis  sons  in  tail  mate,  it  is  clear  that  he  took  an 
estate  tail  without  construing  "sons"  as  a  word  of  limitation;  and  the  only  consequence  of 
the  non-existence  of  a  son  was  his  exclusion  from  taking  immediately  under'the  devise. 

1  Nightingale  ».  Burrell,  15  Pick.  104, 114;      Case  has  never  been  followed  in  Tennessee. 
Parkman  v.  Bowdoin,  1  Sumner,  359.     But      Turner  v.  Ivie,  5  Heisk.  222. 
see  Carr  v.  Estill,  16  B.  Mon.  309.    Wild's 
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tator,  and  it  was  held  that  he  took  an  estate  tail,  there  being  no  childr-en 
to  take  an  immediate  estate  hy  purchase.  The  meaning,  Lord  Mansfield 
said,  was  the  same  as  if  the  expression  had  been  "  to  S.  and  his  heirs, 
that  is  to  sa}-,  his  children  or  his  issue."  The  words  "  forever"  made 
no  difference,  for  the  heirs  (of  thejbodj')  of  S.  might  last  forever  (rf). 

So,  in  Scale  v.  Barter  (e),  where  the  devise  was  in  these  words,  "  It 
is  my  will  that  all  my  lands  and  estates  shall  after  my  de-  To  J.  and  his 
cease  come  to  mj-  son  J.  «?trf  his  children  lawfully  to  be  be-  f.f,iiy  ™be"" 
gotten,  with  full  power  for  him  to  settle  the  same  or  any  begotten. 
part  or  parts  thereof  by  will  or  ^otherwise  on  them  or  any  of  them  as  he 
shall  think  proper,  and  for  default  of  such  issue,  then"  over  in  like 
manner  to  a  daughter.  J.  had  no  child  at  the  date  of  the  will  [but  had 
a  daughter  living  at  the  testator's  death  (/).]  The  Court  of  C.  P.,  on 
the  authority  of  Wild's  Case,  Wharton  v.  Gresham,  and  several  other 
cases  (which  the  writer  has  referred  to  other  grounds,  as  they  did  not 
involve  the  inquiry  whether  the  devisee  had  children  or  not  at  the  time), 
held  that  J.  took  an  estate  tail.  Lord  Alvanley,  C.  J.,  expressly  inti- 
mating that  the  court  gave  no  opinion  as  to  what  would  have 
been  the  *  construction  if  there  had  been  children  born  at  the  *391 
time  of  the  devise. 

Again,  in  Broadhurst  v.  Morris  (^),  where  the  testator  devised  all 
his  share  of  his  two  estates  in  W.  to  his  daughter  E.  for  life,  ^    .    . 

Ogvisg  in  rs- 

and  at  her  decease  to  F.,  her  husband,  during  his  life  ;  and  maindertoB. 
at  the  decease  of  his  said  son-in-law  F.  he  directed  that  the  ",".'!,'''  '".^ 

chiiaren  law- 

whole  legac}'  to  him  should  go  to  his  (testator's)  grandson  fuUy  begot- 
B.  a7id  to  his  children  lawfiMly  begotten  forever  ;  but  in  default    ^"  "lever. 
of  such  issue  at  his  (B.'s)  decease  to  G.  and  his  heirs.     B.  was  unmar- 
ried at  the  death  of  the  testator.     It  was  contended  that  the  words 

(d)  Observations  upon  Hodges  v.  Middleton.  —  In  Hodges  ».  Middleton,  Dougl.  431.  Lord 
Mansfield  and  the  Court  of  K.  B.  inclined  to  think  that  where  a  testator  devised  to  A.  for  life, 
and  after  her  deatli  to  her  children^  upon  condition  tliat  she  or  they  constantly  paid  30/.  a 
year  for  a  clergyman  to  officiate  in  her  chapel,  and  on  failure  thereof"  to  testator's  own  next 
heirs,  and  in  case  of  failure  of  children  of  A.,  then  to  her  brother  G.,  &c.,  A.  had  an  estate 
tail;  or  that  if  she  took  an  estate  for  life,  the  children  took  an  estate  tail;  and  as  recoveries 
had  been  suffered  by  both,  the  alternative  of  these  propositions  was  not  material.  As  the 
limitation  to  the  children  in  this  case  was  by  waj-  of  remainder,  there  seems  to  have  been  no 
ground,  whether  a  child  existed  at  the  date  of  the  will  or  not,  for  holding  the  parent  to  be 
tenant  in  tail.  It  is  as  difficult  to  perceive  any  satisfactory  reason  for  giving  the  children 
estates  tail.  The  direction  to  pay  the  30/.  a  year  would  have  enlarged  their  devise  to  a  fee- 
simple.    See  supra,  270. 

(e)  2  B.  &  P.  485;  but  see  Doe  d.  Davy  i,-.  Burnsall,  6  T.  R.  30 ;  S.  C,  nom.  Burnsall  v.  Davy, 

1  B.  &  P.  215;  Doe  d.  Oilman  v.  Elvey,  4  East,  313,  post,  where  it  seems  to  have  been  taken 
tor  granted  that  under  a  devise  to  A.  and  his  issue  [where  the  issue  were  tenants  in  common 
in  fee,]   the  issue  took  by  way  of  remainder;  and  it  is  observable  that  in  Heron  v.  Stokes, 

2  D.  &  War.  107,  Sir  E.  Siigden  SH{?gested  that  the  more  natural  construction  of  a  gift  to  one 
and  his  children,  Mej-e  beiny  no  children  in  esse  at  the  time,  and  that  which  he  should  have 
adopted  in  the  absence  of  authoritj'  the  other  wav,  would  be  to  hold  it  to  be  a  gift  to  the 
parent  forlife,  with  remainder  to  the  children.  These  remarks  do  not  show  that  he  considered 
that  the  authorities  would  have  left  him  free  to  adopt  such  a  construction  if  the  point  had 
called  for  decision.  He  would  doubtless  have  felt  himself  bound  to  foMow.  in  regard  to  real 
estate,  the  often-recognized  rule  in  Wild's  Case,  either  with  or  without  tlie  modification  sug- 

fested.    With  respect  to  personalty,  [slight  circumstances  have  been  held  sufBcient  to  warrant 
is  construction.     Vide  post,  p.  398.]  (/)  See  2  B.  &  P.  487. 

(ff)  2  B.  &  Ad.  1.     (.See  also  Cli&rd  v.  Kee,  W.  N.  1880,  p.  93. 
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"at  his  decease"  distinguished  the  present  case  from  the  previous 
authorities  ;  and  it  was  also  suggested  that  by  the  effect  of  the  word 
"  forever  "  the  children  might  take  the  fee  ;  but  the  Court  of  K.  B.  cer- 
tified (the  case  being  from  Chancer}')  that  the  devise  conferred  an  estate 
tail  on  B. 

Thus,  the  cases  have  established,  it  should  seem,  that  a  devise  to  a 
man  and  his  childi'en,  he  having  none  at  the  time  of  the  devise,  gives 
him  an  estate  tail. 

The  time  of  the  devise  appears  to  denote  rather  the  period  of  the  mah- 
,Sug,^ested  ing  of  the  will,  than  the  time  of  its  taking  effect  (h),  and  j-et 
of^tlie  terms  ^^  ^®  impossible  not  to  see  that  the  material  period  in  regard 
of  the  rule,  to  the  evident  design  of  the  rule  is  the  death  of  the  testator, 
when  the  will  takes  effect. 

The  object  of  the  rule  manifestlj-  is,  that  the  testator's  intention  in 
favor  of  children  shall  not  in  any  event  be  frustrated ;  but  if  it  be  ap- 
plied only  in  case  of  there  being  no  child  living  at  the  time  of  the  mak- 
ing of  the  will,  the  accident  intended  to  be  so  carefullj-  guarded  against 
may  occur.  For  suppose  there  should  happen  to  be  a  child  or  children 
at  that  time,  who  should  subsequently  die  in  the  testator's  lifetime,  so 
that  no  child  was  living  at  his  death  ;  in  this  case,  though  there  was  no 
child  to  take  jointly  with  the  parent,  j'et  the  rule  would  not  be  applied 
in  favor  of  after-born  children.  On  the  other  hand,  in  the  converse 
case,  namely,  that  of  there  being  a  child  at  the  death,  but  not  at  the 
date  of  the  will,  an  estate  tail  would  be  created,  though  there  was  a 
child  competent  to  take  by  purchase,  so  that  the  ground  upon  which 
that  construction  has  been  resorted  to  did  not  exist.  Indeed  a  still 
more  absurd  consequence  may  follow  from  an  adherence  to  the 
*392  literal  terms  of  this  rule  of  *  construction  in  the  latter  ease ; 
for  suppose  there  is  no  child  at  the  making  of  the  will,  but  a 
child  subsequently-  comes  into  existence,  who  survives  the  testator,  and 
the  parent  does  not,  the  devise  would  fail  altogether,  notwithstanding  the 
existence  of  a  child  at  the  death  of  the  testator,  if  it  were  held  that 
the  parent  would  have  been  tenant  in  tail  {%).  These  circumstances 
actually  occurred  in  Buffar  v.  Bradford  (_/),^  where  a  testator  in  a  certain 
event  gave  real  and  personal  estate  to  A.  and  the  children  horn  of  her 
hody{k).  A.  having  died  in  the  testator's  lifetime,  leaving  a  child  who 
was  born  after  the  making  of  the  will,  when  A.  had  no  child,  it  was  con- 
tended on  the  authority  of  Wild's  Case  that  the  devise  had  lapsed  ;  but 
Lord  Hardwicke  held  the  child  to  be  entitled.     He  said  :  "  It  must  be 

(h)  See  ace.  Seale  v.  Barter,  stated  above;  and  per  Malins,  V.-C,  Grieve  «.  Grieve,  36 
L.  J.  Ch.  932.] 

(i)  But  now  see  1  Vict.  c.  26,  s.  32,  ante.  Vol.  I.  p.  352.  (/)  2  Atk.  220. 

(k)  In  some  of  the  early  cases  an  absurd  distinction  is  taken  between'a  gift  to  children  and 
■  a  gift  to  children  of  the  body,  as  if  the  latter  more  strongly  pointed  to  an  estate  tail.  Even 
Lord  Hale  seriously  advanced  it  in  King  v.  MelHng,  1  Vent.  230.  This  is  indeed  "spelling 
a  will  out  by  little  hints."     See  same  judgment,  230. 

1  See  Parkman  v.  Bowdoin,  1  Sumner,  366;  Annable  v.  Patch,  3  Pick.  360. 
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allowed  that  children  in  their  natural  import  are  words  of  purchase  and 
not  of  limitation,  unless  it  is  to  comply  with  the  intention  of  the  testa- 
tor, where  the  words  cannot  take  effect  in  any  other  way." 

If  the  literal  terms  of  the  rule  in  Wild's  Case  can  be  departed  from 
in  the  manner  suggested,  in  order  to  give  effect  to  its  spirit,  Application 
it  would  seem  to  follow  that  the  parent  would  never  be  held  °lJ^^^^  "ll^  '" 
to  take  an  estate  tail  if  there  were  a  child,  who,  according  to  vises. 
the  established  rules  of  construction,  could  have  taken  jointly  with  the 
parent.  Consequently,  if  the  devise  were  future,  so  that  all  children 
coming  in  esse  before  the  period  of  vesting  in  possession  would  be 
entitled  (^),  the  rule  which  makes  the  parent  tenant  in  tail  would  (if  at 
all)  only  come  into  operation  in  the  absence  of  any  such  objects.  In 
Broadhurst  v.  Morris  (m),  the  rule  seems  to  have  been  applied  to  a 
devise  of  this  description,  but  this  peculiarity  in  the  case  does  not 
appear  to  have  attracted  attention,  and  it  must  be  confessed  that,  in 
reference  to  cases  of  every  class,  the  modification  of  the  doctrine  sug- 
gested in  the  preceding  remarks  has  to  encounter  the  objection,  that  it 
makes  the  construction  of  the  devise  depend  upon  subsequent  events, 
and  therefore  its  adoption  is  not  too  hastilj'  to  be  assumed. 

[Lord  Hardwicke's  decision  in  Buffar  v.  Bradford  is  not  to  be 
understood  as  depending  on  any  such  modification  of  the  Kule  ex- 
rule.  He  refused  to  apply  the  rule  in  that  case,  because  conte.'tt. " 
the  context  showed  that  it  would  disappoint  tlie  intention. 
The  gift  was  to  *  the  testator's  sister  during  her  widowhood  ;  *393 
then  the  property  was  to  be  valued  and  divided  into  eight  parts, 
four  of  which  the  testator  gave  to  A.  and  the  children  born  of  lier  body  ; 
but  if  any  part  should  be  thought  too  highly  valued,  "  such  pairt  shall, 
when  the  time  of  possession  comes.,  go  to  A.  and  her  children,  because 
they  will  have  then  four  of  the  eight  parts."  Lord  Hardwicke  said : 
"  It  is  the  time  of  possession  in  the  present  case  which  takes  it  out  of 
the  reasoning  in  Wild's  Case  ;  for  here  A.  and  her  children  are  to  have 
four  eighths,  and  are  to  take  at  the  same  time  as  joint- tenants.  .  .  . 
The  child,  being  born  in  the  lifetime  of  the  testator,  would  have  taken 
with  his  mother  as  joint-tenants,  if  she  had  lived ;  as  she  is  dead  he 
shall  take  the  whole  by  way  of  remainder."  This,  as  pointed  out  by 
Lord  Cran worth  («),  is  "  a  conclusion  founded,  not  on  the  notion  that 
there  could  be  a  varying  interpretation  of  the  will  according  to  circum- 
stances which  might  happen  after  it  was  made,  but  on  its  evident  mean- 
ing when  it  was  made."  So,  in  Sparling  v.  Parker  (o) ,  where  the  gift 
was  "  to  A.  and  to  his  first  and  other  sons  after  him  in  the  usual  mode 

(I)  Ante,  p.  156.  (m)  Ante,  p.  391 ;  [and  see  Scott  i'.  Scott,  15  Sim.  47. 

(re)  10  H.  L.  Ca.  179.  See  also  per  Wood,  V.-C,  2  K.  &  J.  674.  Lord  Cranworth  treated 
the  ffift  as  entitling  all  children  born  before  the  death  or  marriage  of  testator's  sister,  and  this 
would  seem"  to  be  according  to  the  rule  as  now  established. 

(o)  29  Beav.  450.  And  in  Grieve  v.  Grieve,  L.  R.  4  Eq.  180,  testatrix  gave  a  house  to 
her  two  nieces  (then  spinsters)  "and  to  their  children,  and  if  .they  have  not  any,"  over; 
"the  furniture  to  go  with  the  house."  The  gift  of  the  furniture  was  held  by  Malins,  V.-C, 
to  show  that  the  nieces  were  not  intended  to  take  estates  tail  in  the  house.] 
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of  succession,"  it  was  held  by  Sir  J.  Eomilly,  M.  R.,  that  A.  (who  was 
a  bachelor)  took  an  estate  for  his  life  onlj-.] 

It  has  been  hitherto  treated  as  an  undeniable  position,  that  in  the  de- 
Rule  in  vises  under  consideration,  children,  if  there  be  an}-,  will  take 
2  Where^'  jointly  with  their  parent  by  purchase  ;  and  such  certainly  is 
there  are  the  resolution  in  Wild's  Case,  as  reported  in  Coke  (/>),  who 
the' time  of  ^^^^  ^^  *^°^'^  —  "  If  a  man  devise  land  to  A.  and  to  his  chil- 
the  devise.  dren  or  issue,  and  they  then  have  issue  of  their  bodies,  there 
his  express  intent  maj'  take  effect  according  to  the  rule  of  the  common 
law,  and  no  manifest  and  certain  intent  appears  in  the  will  to  the  con- 
trary :  and  therefore,  in  such  case,  they  shall  have  but  a  joint  estate  for 
life."  1 

And  in  conformity  to  this  doctrine;  seems  to  be  the  case  of  Gates 
d.  Hatterley  v.  Jackson  (q),  where  a  testator  devised  to  his 
*394  *  wife  J.  for  her  life,  and  after  her  decease  to  his  daughter  B.  and 
her  children  on  her  body  begotten  or  to  be  begotten  by  W.  her 
husband  and  their  heirs  forever.  B.  had  one  child  at  the  date  of  the 
will,  and  afterwards  others ;  and  it  was  held  that  she  took  jointlj'  with 
them  an  estate  in  fee,  and  consequently  that  on  their  deaths  (which  had 
happened)  she  became  entitled  to  the  entirety  in  fee.  This,  it  will  be 
observed,  was  the  case  of  a  devise  in  fee? 

But  in  Jeffery  v.  I-Ionywood'(?-),  where  a  testator  gave  certain  estates, 
To  A.  and  subject  to  charges,  to  A.,  and  to  aU  and  every  the  child  and 
and'thei/^"'  children  whether  male  or  female  of  her  body  lawfully  issuing, 
heirs.  ,  and  unto  his  her  and  their  heirs  or  assigns  forever  as  tenants  in 
common.  A.  died  in  the  lifetime  of  the  testator,  leaving  ten  children. 
(It  is  not  expressly  stated  whether  an}'  of  the  children  were  living  at 
the  date  of  the  will,  but  it  seems  probable  that  this  was  the  case.)  The 
question  was,  whether  A.  took  an  estate  in  fee  in  an  eleventh  share,  the 
consequence  of  which  would  be  that  it  lapsed  "by  her  death  in  the  tes- 
tator's lifetime.  The  aflflrmative  was  contended  for  on  the  authoritj'  of 
Gates  V.  Jackson;  but  Sir  J.  Leach,  V.-C,  held  that  A.  had  a  life-es- 
Ohildren  tate  only  ;  ^  he  said  :  "  There  are  two  gifts,  one  to  the  mother, 
held  to  take  without  words  of  limitation  superadded,  and  another  to  her 
remainder,      children,  their  heirs  and  assigns  ;  and  these  two  gifts  can 

(/))  6  Rep.  17.     The  plural  "thev"  and  "their"  appears  to  be  used  bv  mistake, 
(j)  2  Strrt.  1J72.     See  also   Buffar  v.   Bradford,  2  Atk.  220;    [Caffarv  v.  Caffary,  8  Jur. 
329.] 

(?•)  4  Mad.  398.     See  also  Newman  ».  Nightingale,  1  Cox,  341,  stated  ante,  Vol.  I.  p.  516. 

1  But  in  a  case  where  a  testator  devised  will.      Wheatland  v.  Dodge,    10  Met.    502. 

as  follows,  "  I  give  to  my  son  R.  the  improve-  Wilde,  J.,  in  this  case  said ;  "  It  is  true  that 

ipent  of  all  my  real  estate,  which  is  not  other-  the  defendant  at  the  time  of  the  devise,  had 

wise   disposed  of,    to   him,    his    children   or  children,  but  he  had  no  grandcliildren,  and 

grandchildren;  and  if  my  said  son  R.  should  by  the  express  words  of  the  will,  they  were 

decease  without   children   or  grandchildi'en.  to  take  under  it,  which  they  could  iiot  do, 

the  said  real  estate  is  to  descend  to  iieirs  of  unless  the  defendant  took  an  "estate  tail." 
my  son  J.,  deceased,"  and  when  the  will  was  ^  See   Parkman  i).    Bowdoin,   1   Sumner, 

made,  R.  had  children,  but  no  grandchild,  it  365;  Allen  v.  Hoyt,  5  Met.  324. 
was  held,  that  R.  took  an  estate  tail  under  the  s  Chew's  Appeal,  37  Peiiu.  St.  2!}. 
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onlj^  be  rendered  sensible  by  construing,  as  the  words  import,  a  life-es- 
tate to  the  mother,  and  a  remainder  in  fee  to  the  children.  In  Gates  v. 
Jackson  the  mother  was,  by  the  plain  force  of  the  expression,  compre- 
hended in  the  limitation  in  fee." 

The  difference  of  expression,  however,  in  the  two  cases  is  extremely 
slight.  In  Jeffery  v.  Honywood,  the  gift  is  "to  A.  and  to  Observations 
all  and  every  the  child  and  children."  In  Gates  v.  Jackson,  "PHony"""' 
"  to  A.  and  her  children."  The  only  difference  consists  in  wood." 
the  word  "to,"  and,  according  to  one  report  of  the  latter  case,  even 
this  slight  difference  is  extinguished,  the  expression  there  being  "  to  B. 
and  to  the  children  of  her  body  "  (s). 

Even  supposing  the  words  of  the  limitation  not  to  applj'  to  the 
mother,  (in  which  case,  however,  it  might  have  been  *  contended  *395 
that  she  to6k  the  fee  by  force  of  the  word  "  estates,")  it  is  diffi- 
cult to  see  upon  what  ground  the  devise  to  the  children  could  be  held  to 
be  a  remainder  expectant  on  the  mother's  estate,  and  not  to  be  immedi- 
ate or  in  possession  as  to  all  the  objects.  His  Honor's  objection  to  the 
latter  construction  is,  that  "after-born  children  would  be  included  in 
this  devise,  and  it  is  a  singular  intention  to  impute  to  a 'father,  that  he 
means  his  daughter's  personal  interest  in  an  estate  should  continually 
diminish  upon  the  birth  of  a  new  child."  But,  according  to  all  the 
authorities  (0,  including  a  decision  of  the  V.-C.  himself  («<),  an  immedi- 
ate gift  to  children  vests  exclusively  in  the  objects  living  at  the  death  of  the 
testator. 

Jeffery  v.  Honywood  seems  to  be  inconsistent  with,  and  must,  there- 
fore, be  considered  as  overruled  by  Broadhurst  v.  Morris  (x)  already 
stated.  It  is  true  that  the  former  case  was  cited  with  seeming  appro- 
bation in  Bowen  v.  Scowcroft  (y)  by  Alderson,  B.,  who  founded  the 
latter  decision  mainly  on  its  authority ;  but  the  cases  are,  it  is  submitted, 
distinguishable. 

[The  second  branch  of  the  rule  will  not  anj"^  more  than  the  first  be 
applied  where  it  would  defeat  the  intention  as  shown  by  the  children 
context.     To  give  effect  to  the  intention  so  manifested]  the  held  to  be  a 
courts  will  construe  '■'■children"  a  word  of  limitation,  not-  limitation 
withstanding  the  existence  of  children.     Thus,  in  Wood  v.  fotwith- 
Baron  (z),  where  a  testator  devised  to  his  daughter  his  whole  existence  of 
estate  and  effects,  real  and  personal,  who  should  hold  and  en-  <^hildren. 

(s)  7  Mod.  459.  It  has  been  justly  remarked,  however,  that  the  substitution  of  the  words 
**  his,  her  and  their  "  for  the  simple  "  their  "  of  Gates  v.  Jaclcsun  sliowed  the  testator's  idea 
that  it  was  probable  {qu.  possible)  that  only  one,  and  that  either  male  or  female,  miffht  be- 
come entitled  to  his  bounty ;  whereas,  if  he  had  intended  the  mother  to  take  as  tenant  in 
common  in  fee,  in  no  case  would  the  estate  have  gone  to  one  male.  Prior  on  Issue,  &c., 
pi.  54. 

(<)  Heathe  v.  Heathe,  2  Atk.  121;  Singleton  v.  Singleton,  1  B.  C.  C.  542,  u.,  and  other 
cases  cited  ante,  p.  155. 

(m)  Scott  «.  Bfarwood,  5  Mad.  332. 

(x)  2  B.  &  Ad.  1.  [See  ace.  per  Wood,  V.-C,  2  K.  &  J.  673,  and  Cormack  v.  Copous,  17 
Beav.  403.] 

(y)  2  Y.  &  C.  640,  stated  post,  Ch.  XL  VIII.  ad  fin. 

(2)  1  East,  259. 
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joy  the  same  as  a  place  of  inheritance  to  her  and  her  children,  or  her  issue, 
Devise  to  A.  forever ;  and  if  his  daugliter  should  die  leaving  no  child  oi 
of  hih  ?'^°^  children,  or  if  her  children  should  die  without  issiie,  then  over, 
taiice  to  her  It  was  held  that  the  daughter  took  an  estate  tail,  though  she 
d?e^n!'orh'Jr"  ^^^  ^^^^'^  ^^  ^^^  time  of  the  making  of  the  will,  and  of.  the 
issue."  death  of  the  testator. 

[So  in  Webb  v.  Bj'ng  (a),  where  the  testatrix,  Anne  Cranmer,  devised 

.  as  follows :  "I  give  in  trust  to  my  executors  for  my  niece 

and  her  ciiil-   Mary  Anne  Byng  and  her  children  all  my  Q.  estates,  pro- 

dienofmaa-  yi(jed  she  takes  the  name  of  Cranmer  and  arms,  and  her 

sion  house  .  ' 

with  articles  children,  with  my  mansion  house,  plate,  books,  linen,  &c., 
as  eir  ooms.  j^j-chbishop  Cranmer's  portrait  by  Holbein,"  and  other  arti- 
*396  cles  "  as  *  heirlooms  with  my  estate:"  there  were  children  of 
Mary  Anne  Bj'ng  in  esse  at  the  date  of  the  will  and  at  the  death 
of  testatrix;  but  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  Mary 
Anne  Byng  took  an  estate  tail.  She  and  her  children  could  not  take 
concurrently;  since  that  would  involve  this  manifest  absurdity,  viz., 
that  they,  must  all  live  together  in  the  same  house  and  enjoy  the  various 
articles  given  as  heirlooms  with,  the  estate.  And  the  object  of  the  tes- 
tatrix being  to  perpetuate  the  name  of  Cranmer,  she  could  not  have  in- 
tended that  Mary  Anne  Byng  should  take  for  life,  with  remainder  to  her 
eight  children  as  joint-tenants  in  fee ;  because  then,  independently  of 
the  fact  that  Jeffery  v.  Honywood  had  been  overruled  by  Broadhurst  v. 
Morris,  the  estate  would  by  that  construction  be  divisible  into  eight  sepa- 
rate estates;  and  as  the  parties  to  take  the  property  were  also  to  take 
the  name  and  arras,  the  result  would  be  to  found  as  many  small  families 
all  bearing  the  name  and  arms  of  Cranmer,  whereas  the  testatrix  spoke 
of  her  estate  as  one  and  indivisible  and  to  be  enjoyed  in  its  entirety. 

So  a  devise  of  the  testator's  "  property  to  A-  and  his  children  in  sue- 
"  To  A  and  cession  "  has  been  held  to  give  A.  an  estate  tail  although  he 
his  children  had  children  at  the  date  of  the  will  (J) .  And  a  devise  "  to 
ston!™^^  my  daughter  A.  to  her  and  her  children  forever,"  she  being 
,  „    .  with  child  at  the  date  of  the  will,  was  held  to  make  A.  ten- 

To  A    to 

her  and 'her  ant  in  tail  On  the  ground  that  the  words  "  to  her"  would  be 
children."  surplusage  if  the  words  "and  her  children"  were  words  of 
purchase  and  not  of  limitation.  "  To  her,"  &c.  was  read  as  the  tenen- 
dum defining  what  estate  A.  was  to  take  by  the  previous  devise  (e).] 

In  Scale  ik  Barter  (d)  Lord  Alvanlej'  observed  that,  according  to  the 
report  of  Wild's  Case  in  Moore  (e),  two  of  the  judges  thought  it  was  an 
estate  tail  in  him,  though  there  were  children  at  the  time  of  the  devise ; 

\(a)  2  K.  &  J.  669;  affirmed  8  D.  M.  &  G.  633,  and  10  H.  L.  Ca.  171  (Bvng  ».  Byng). 
h)  Earl  of  Tyrone  i).  Marquis  of  Waterford.  1  D.  F.  &  J.  613. 

(c)  Roper  v.  i?oper,  38  L.  J.,  C.  P.  270,  and  in  Ex.  Ch.,  h.  R.  3  C.  P.  32.  It  was  doubted 
bv  Kelly,  C.  B.,  in  this  case,  whether  a  child  en  ventre  could  be  considered  in  esse  within  the 
rule  (as  to  which  vide  supra,  p.  186);  and,  if  it  could,  whether  one  child  would  satisfy  the 
word  "children  "  in  the  plural;  but  see  Gates  d.  Hatterley  v.  Jackson,  2  Str.  1172.] 

(d)  2  B.  &  P.  485.  ante,  .390. 

(e)  397,  pi.  519,  iiom.  Richardson  i).  Yardley.  / 
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but  probably  it  did  not  occur  to  bis  Lordship  that  tlie  devise  in  tliat  case 
was  to  A.  and  his  wife,  and  after  their  death  to  their  children,  which  it 
is  now  admitted  on  all  hands  gives  an  estate  for  life  to  the  parents,  with 
remainder  to  their  children  ;  so  that  the  notion  as  to  its  being  an  estate 
tail  was  clearly  untenable  (/) .  Had  the  observation  been  ap- 
plied *  to  a  devise  to  A.  and  his  children  simpl}^,  it  might  have  *397 
had  more  weight.^ 

The  word  "children"  seems  to  have  been  construed  as  a  word  of 
limitation  (in  a  very  obscure  will)  in  Doe  d.  Gigg  v.  Brad-  Rule  whether 
ley  (jr),  where  a  testator  bequeathed  a  leasehold  propertj-  to  jH',J'(,^<'s''crf'" 
A.  and  B.  for  life  share  and  share  alike,  with  survivorship  personalty; 
for  life  to  A.,,  and  after  their  decease  to  the  children  of  A.,  "  to  be 
equally  divided  between  them  share  and  share  alike,  and  to  the  survi- 
vor of  them  and  their  children;"  it  was  held  that  these  words  were 
words  of  limitation,  applicable  to  the  gift  to  the  children  (though  there 
were  children  of  such  children  living  at  the  death  of  the  testator  (A)  ,^ 
and  accoi;dingly  it  was  to  be  construed  as  a  gift  to  the  children  abso- 
lutely (i) ,  with  survivorship  between  them  for  life. 

This  case  has  too  much  of  peculiarity  to  authorize  any  general  con- 
clusion. Lord  Hardwicke,  in  Buffar  v.  Bradford  (A) ,.  seems  to  have 
been  adverse  to  the  application  of  the  rule  in  Wild's  Case  to  personal 
estate,  where,  he  said,  the  effect  of  construing  children  to  be  a  word  of 
limitation  must  be,  that  the  first  taker  would  have  all ;  and  in  Audsley 
V.  Horn  Lord  Campbell  decided  that  the  rule  was  not  generally  appli- 
cable to  personal  estate  {I). 

In  such  cases,  however,  the  point  seems  to  be  immaterial ;  for  as  the 
rule  only  applies  where  there  is  no  child  to  take  jointlj-  with  the  parent, 
and  as  the  absolute  interest  in  personalty  passes  without  words  of  limi- 
tation, the  result  is,  that  the  parent,  as  the  only  existing  object  at  the 
time  of  distribution,  would  be  solely  entitled  guacunque  via  (m). 

[There  is  one  class  of  cases,  however,  where  the  point  would  be 

(y)  See  also  his  Lordship's  observations  upon  Hodges  v.  Middleton,  stated  ante,  in  Seale 
V.  Barter,  2  B.  &  P.  494,  which  are  susceptible  of  the  same  answer.  [But  a  devise  to  A.  for 
life,  remainder  to  his  "children  and  so  on  forever,  and  for  want  of  such  children,"  over,  is  an 
estate  tail  in  A.  Trash  v.  Wood,  4  My.  &  Cr.  328.] 

ig)  16  East,  399.  [See  also  Snowball  v.  Procter,  2  Y.  &  C.  C.  C.  478  (to  children  and 
their  children  after  them). 

•  (A)  It  does  not  appear  whether  any  were  living  at  the  date  of  the  will ;  possibly  there  were, 
as  one  of  the  children  of  A.  was  then  married.] 

(i)  See  rule  discussed  Ch.  XLIV. 

(*)  Ante,  p.  392. 

[(J)  1  D.  ¥.  &  J.  226,  affirming  26  Beav.  195.  See  also  Stone  v.  Maule,  2  Sim.  490 ; 
Heron  v.  Stokes,  2  Dr.  &  War.  89,  1  Con.  &  Law.  270;  Sugd.  Law  of  Prop.  236  seq.] 

(m)  See  Cape  v.  Cape,  2  Y.  &  C.  543.  And  the  result  would  be  the  same  in  reference  even 
to  real  estate  under  wills  made  or  republished  since  1837,  as  the  fee  would  pass  by  such  wills 
without  words  of  limitation. 

1  Devise  to  a  son  for  his  natural  life,"  and  gives  the  son  an  estate  for  life  only.  New- 
in  trust  for  and  fur  the  use  of  his  children,"      man's  Appeal,  35  Penn.  St.  339. 

2  See  Stokes  v.  Tilly,  1  Stockt.  130. 
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—  to  be-  material ;  that  is,  where  there  is  a  gift  of  an  annuity  to  a 
persona/ an-  pei'son  and  his  children.  For  though  a  simple  gift  of  person- 
nuities.  alty  or  of  the  dividends  or  annual  proceeds  of  a  specified 

fund,  passes  the  absolute  interest  to  the  legatee  without  words 
*398     of  *  limitation  (n)  ;  yet  where  an  annuity  is  so  given,  the  annui- 
tant takes  only  for  life  (jo).] 

Indeed,  with  respect  to  personal  estate,  an  attempt  has -often  been 
What  con-  made  [on  slight  grounds],  and  sometimes  with  success,  to 
iffe-interSr^  ^^^  down  the  parent  (according  to  Sir  J.  Leach's  construe- 
to  parent  tion  in  Jeffery  v.  Honj'wood)  to  a  life-interest,  the  children 
maindei-  to  taking  the  ulterior  interest  by  way  of  remainder.  Thus,  in 
the  children.  Crawford  V.  Trotter  (9)  (a  decision  of  the  same  judge),  a 
bequest  of  1,000Z.  reduced  annuities  to  A.  and  her  heirs  (say  children), 
was  held  to  give  a  life-interest  to  A.,  and  the  capital  to  her  cliildren, 
[the  word  "  heirs,"  which  was  used  as  synonymous  with  "  children," 
importing  that  they  were  to  take  after  her  death. J 

So,  in  Morse  v.  Morsp  (r),  where  a  testator  gave  to  his  daughter  A. 
and  her  children  5,000Z.  for  their  sole  use  and  benefit,  3,000/.  to  be  paid 
in  one  j'ear  after  his  decease,  and  2,000Z.  after  the  decease  of  his  wife, 
and  appointed  A.  B.  trustee  of  those  sums  for  his  daughter  and  her  chil- 
dren ;  Sir  L.  Shadwell,  V.-C,  held  the  5,000/.  to  be  in  trust  for  the 
daughter  for  life,  and  after  her  decease  for  all  her  children,  whether 
born  in  the  testator's  lifetime  or  after  his  decease. 

[Again,  in  Vaughan  v.  Marquis  of  Headfort  (s)  a  testator  bequeathed 
a  legacy  to  A.  and  his  children,  to  be  secured  for  their  iise,  and  Sir  L. 
Shadwell,  V.-C,  held  that,  as  the  latter  words  were  inapplicable  to  A., 
since  he  might  have  taken  his  share  and  secured  it  for  himself,  they 
could  only  mean  that  the  fund  was  to  be  secured  for  A.  for  life,  and  for 
his  children  after  his  decease. 

So,  where  the  testator  shows  that  the  children  when  they  take  are  to 
take  the  whole  fund ;  as,  where  the  bequest  was  in  trust  for  A.  (then 
an  infant)  and  such  younger  sons  as  she  might  have  in  equal  shares, 
and  if  but  one,  then  the  whole  to  such  one  (t)  ;  or  to  A.  (then  a  spin- 
ster) and  her  children,  but  if  they  (which  could  only  mean  the  children) 
should  die  without  issue,  the  whole  to  go  over  (u)  :  so,  where  the  chil- 
dren are  to  take  in  unequal  shares,  which  is  incompatible  with 
*399     a  joint-tenancy  *with  the    parent  (a;);    or  where  the    testator 

[{m)  Heron  v.  Stokes,  2  Dr.  &  War.  89,  12  CI.  &  Fin.  161;  Kerr  v.  Middlesex  Hospital, 
2  D.  M.  &  G.  576;  Bent  v.  Cullen,  L.  R.  7  Ch.  235. 

(/))  Savery  v.  Dyer,  Amb.  139;  Yates  v.  Maddan,  3  Mac.  &  G.  532;  and  the  rule  is  not 
altered  by  the  stat.  "l  Vict.  c.  26,  Nichols  i>.  Hawkes,  10  Hare,  342.  As  a  personal  annuity 
cannot  be  entailed,  the  limitation  to  children,  if  it  attracted  the  rule  in  Wild's  Case,  would 
create  a  conditional  fee.     Stafford  v.  Buckley,  2  Ves.  170.] 

(})  4  Mad.  361.  ()•)  2  Sim.  485. 

[(«)  10  Sim.  639.  See  also  Combe  v.  Hughes,  L.  K.  14  Eq.  415 ;  Ogle  v.  Corthorn,  9  Jur. 
325. 

(0  Garden  v.  Pultenev,  2  Ed.  323,  Amb.  499. 

{u)  Audsley  v.  Horn,  '26  Beav:  195,  1  D.  F.  &  J.  226. 

(a.)  Per  James,  V.-C,  Aimstrongi).  Armstrong,  L.  R.  7  Eq.  522,  approved  by  Lord  Hatherley, 
L.  K.  7  Ch.  257. 
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appears  to  contemplate  that  their  title  will  arise,  or  that  the  class 
will  be  ascertained,  at  the  death  of  the  parent,  as,  in  the  case  of  a 
bequest  to  A.  and  B.  and  their  children,  "  without  comprehending  the 
husband  of  A.  and  B.  unless  the}-  should  die  without  issue"  (y),  or  to 
A.  "for  the  benefit  of  herself  and  such  children  as  she  then- had  or 
thereafter  might  have  b^'  her  then  husband  "  (z) ;  in  all  these  eases  the 
parents  were  held  to  take  a  life-intereSt  with  remainder  to  their  chil- 
dren. And  where  the  testator  gave  a  pecuniary  legacy  in  trust  for  A. 
for  life  with  remainder  to  her  children  "  exclusive  of  the  two  eldest ;  " 
and  then  gave  the  residue  to  A.  and  her  children,  "  including  the  two 
eldest,"  the  gift  of  residue  was  construed  by  reference  to  the  pecuniary 
bequest  (a) .  The  exclusion  of  the  two  eldest  children  from  the  latter 
being  the  only  apparent  reason  for  separating  the  two  bequests. 

It  was  even  said  by  Sir  J.  Romilly  (b)  that  "  generally  under  a  gift 
to  a  wife  and  her  children,  if  there  was  nothing  to  denote  the  propor- 
tions in  which  they  w6re  to  take,  the  ra'ost  natural  disposition  was  to 
give  the  property  to  the  wife  for  her  life,  and  afterwards  to  her  ■cliil- 
dren,"  and  he  cited  Crockett  v.  Crockett  (c)  as  having  laid  down- that 
rule.     In  that  case,   howCver,  Lord  Cottenham   expressly  parent  and 
distinguishes  a  simple  gift  to  the  mother  and  her  children  con^uri-ei^iy^ 
from  one  where  there  is  an  indication,  however  slight,  of  an  where  no 
intention  that  the  children  should  not  take  jointly  with  the  tentkfn  ap-" 
mother  (d) ,  and  throughout  his  judgment  it  appears  to  be  pears. 
assumed  that  in  the  absence  of  all  indication  of  such  an  intention  con- 
current interests  will  be  created.     And  such  is  clearly  the  law.     Thus,] 
in  Pyne  v.  Franklin  (e),   where  a-  testator  gave  200/.  to  each  of  his 
nieces  and  their  children,  to  be  paid  within  nine  months  after  the  death 
of  his  wife,  amongst  his  nieces  and  their  children,  as  his  wife  should  by 
will  appoint.     The  wife  died  without  having  made  any  appoint- 
ment.    The  executors,  *  within  nine  months  after  her  death,     *40p 
paid  the  legacies  to  the  nieces,  who  afterwards  died  without  hav- 
ing had  any  child.     It  was  held  that  the  payment  was  properly  made. 

[So,  in  Newill  v.  Newill  (ea) ,  where  a  testator  bequeathed  all  his 

(«)  Dawson  v.  Bourne,  16  Beav.  29.  See  also  Lamplev  v.  Blower,  3  Atk.  396,  post,  Ch. 
XXXIX.,  s.  1,  n.;  and  cf.  Fisher  i;.  Webster,  L.  R.  li  Eq.  283. 

(0)  Jeffery  v.  De  Vitre,  2i  Beav.  296. 

(a)  Re  Owen's  Trusts,  L.  R.  12  Eq.  316.  See  also  Cator  i;.  Cator,  14  Beav.  463;  and  Par- 
sons V.  Coke,  4  prew.  296,  where  gift  of  accruing  shares  was  governed  by  gift  of  original 
shares. 

(h)  Salmon  v.  Tidmarsh,  5  Jur.  N".  S.  1380,  where,  however,  on  the  context  the  wife  and 
children  were  held  to  take  concurrently.  See  also  Ward  v.  Grey,  26  Beav.  485 :  and  Lord  St. 
Leonards'^  remarks  cited  ante,-  p.  390,  n.  Instructions,  or  an  executorj^  trust,  for  a  settlement 
on  A.  and  her  children  will  be  executed  by  making  A.  tenant  for  life  with  remainder  to  the 
children.    Re  Bellasis's  Trusts,  L.  R.  12  Eq.  218;  Cator  v.  Cator,  14  Beav.  463. 

(c)  2  Phill.  553,  stated  Vol.  I.  p.  401.  (d)  See  2  Phill.  555,  556.] 

(e)  5  Sim.  458. 

\(ea)  h.  R.  7  Ch.  253,  reversing  Malins,  V.-C,  L.  R.  12  Eq.  432,  and  discussing  the  prin- 
cipal authorities.]  See  also  De  Witte  v.  De  Witte,  11  Sim.  41:  Sutton  v.  Torre,  6  Jur.  2-34; 
[Lenden  «. Blackmore,  10  Sim.  626;  Paine  ».  Wagner,  12  Sim.  184;  Read?;.  Willis,  1  Coll.  86; 
Cunningham  v.  Murray,  1  De  G.  &  S.  366;  Gordon  v.  Whieldon,  11  Beav.  170;  Beales  i). 
Crisford,  13  Sim.  592;  Mason  v.  Clarke,  17  Beav.  126;  Curtis  v.  Graham,  12  W.  R.  998; 
Bibby  v.  Thompson,  32  Beav.  646 ;  Fisher  v.  Webster,  L.  R,  14  Eq.  283, 
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Newiil ».  property,  real  and  personal,  to  his  wife  for  the  use  and  bene- 
Newill.  g^  Qf  herself  and  all  his  children,  whether  by  her  or  by  his 

former  wife,  and  appointed  his  wife  and  other  persons  his  executors ;  it 
was  held  by  Lord  Hatherley  that  the  wife  and  children  took  as  joint- 
tenants  ;  that  this  was  the  ordinary  construction  in  the  absence  of  a 
different  intention  being  indicated  in  the  will,  and  that  although  very 
small  circumstances  had  been  laid  hold  of,  the  mere  circumstance  that 
had  been  urged  in  argument,  of  the  wife  being  made  trustee,  was  not 
enough  to  warrant  the  court  in  presuming  that  the  fund  was  intended 
to  be  settled  on  herself  for  life,  with  remainder  to  the  children. 

A  declaration  annexed  to  a  bequest  to  a  woman  and  her  children, 
Trust  for  that  she  shall  be  entitled  for  her  separate  use,  is  not  suffl- 
of'ifarent"  cient  of  itself  to  exclude  the  general  rule  (/),  unless  it  can  be 
when  it  collected  that  the  declaration  is  intended  to  affect  the  whole 

excludes  the     «      i  /    \   -i 
rule.  fundW-J 

The  same  principle  which  regulates  devises  to  children  applies  to 
Devises  to  devises  to  sons,  the  onlj'^  difference  being  that  the  estate  tail, 
soKsnotdis-  which  the  latter  term,  where  used  as  nomencoUectivum,  cre- 
f^om  devises  ates,  will  be  an  estate  tail  male{h).  A  devise  to  A.  for 
to  children,  j^fg^  ^nd  aftef  his  decease  to  his  sons,  of  course  gives  to  A. 
an'  estate  for  life,  with  remainder  to  his  sons  as  joint-tenants,  which 
remainder  will  be  either  for  life  or  in  fee,  according  as  the  will  is 
regulated  by  the  old  or  the  new  law. 

II.  We  now  proceed  to  consider  a  point  which  has  often  occupied 
"Son,"  the  attention  of  the  courts,  and  still  more  frequently  that 

"' daueii'ter  "  ^^  *'^®  conveyancing  practitioner, — namelj',  whether 

&c.,  where'  *401  the  *  word  "son"  or  "child"  in  the  singular  is  a 
^^ina  word  of  limitation ;  which,  of  course,  is  commonly  its 

coliectiva.  effect  where  used  in  a  collective  sense,  i.e.  as  sj'nonymous 
with  issue  male  or  issue  general.^ 

One  of  the  earliest  cases  of  this  kind  is  Byfleld's  Case  {t),  where, 
T  A  d  'f  "PO"^  ^  devise  to  "A.,  and  if  he  dies  not  having  a  son,  then  " 
he  die'noi;  over  to  the  heirs  of  the  testator,  it  was  held  that  the  word 
having  a  son.  Ug^ji"  ^3,3  used  as  nomen  collectivum,  and  that  the  devise 
created  an  entail. 

{/)  De  Witte  e.  De  Witte,  11  Sim.  41 ;  Bustard  v.  Saunders,  7  Beav.  92,  7  Jur.  986 ; 
Fisher  v.  Webster,  L.  R.  U  Eq.  283. 

(.9)  Froggatt  V.  Wardell,  3  De  G.  &  S.  685  (a  somewhat  special  case).  See  also  French  v. 
French,  11  Sim.  257;  Bain  V.  Lescher,  ib.  397;  which  however  in  this  respect  are  similar  to 
De  Witte  v.  De  Witte  and  Bustard  v.  Saunders,  supra. 

(A)  1  Bulst.  219,  Bendl.  30.]    ■ 

(i)  Cited  bj'  Hale,  C.  J.,  in  King  v.  Melling,  1  Vent.  231.  [See  also  Andrew  11.  Andrew, 
1  Ch.  D.  410;  with  which  compare  Bennett  v.  Bennett,  2  Dr.  &  Sm.  274,  stated  below.  "  Die 
without  having  a  son  "  is  a  phrase  the  construction  of  which  seems  now  to  be  governed  by 
1  Vict.  c.  26,  s.  29,  as  to  which  see  Ch.  XLI.  s.  4.] 

1  See  East  v.  Twyford,  31  Eng.  Law  and  Eq.  62;  S.  C,  4  H.  L.  Gas.  517. 
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So,  in  Milliner  v.  Robinson  {h) ,  where  a  testator  devised  To  J.,  and  if 

he  die  hav- 
ing no  son. 


to  his  brother  J.,  and  if  he  should  die  having  no  son,  that  the  ''®  ^'®  ^^''' 


land  should  remain  over ;  it  was  held  that  J.  had  an  estate 
tail. 

Again,  in  Eobinson  v.  Robinson  (?),  where  the  testator  devised  his 
real  estate  to  L.  for  the  term  of  his  natural  life  and  no  longer,  ~  .  , 
provided  he  altered  his  name  and  took  that  of  R.  and  lived  life,  and  af- 
at  the  testator's  house  at  B.,  and  after  his  decease  to  such  ^u\^f^^^^^ 
son  as  he  should  have  lawfully  to  be  begotten  taking  the  name  as  he  shall 
of  R.,  and  for  default  of  such  issue,  then  over  to  W.  in  fee  ;  '^^^' 
and  the  testator  willed  that  L.  might  present  whom  he  pleased  to 
any  vacancy  in  any  of  the  testator's  presentations  during  his  (L.'s) 
life,  and  that  bonds  of  resignation  should  be  given  in  favor  of  L.'s  chil- 
dren, who  were  designed  for  holy  orders ;  and,  after  the  same  should 
be  disposed  of  as  aforesaid,  gave  the  perpetuity  of  the  presentations  to 
the  said  L.  in  the  same  manner  and  to  the  same  uses  as  he  had  given 
his  estates.  On  a  bill  to  establish  the  will.  Sir  J.  Jekyll,  M.  R.,  held 
that  L.  was  entitled  for  life,  remainder  to  his  eldest,  and  but  one,  son 
for  life,  remainder  in  fee  to  W.  ;  and  Lord  Talbot,  on  appeal,  affirmed 
the  decree.  But  afterwards,  a  bill  having  been  filed  by  the  second  son 
of  L.  (the  first  having  died  an  infant),  the  court  of  K.  B.,  on  a  case 
sent  by  Lord  Hardwicke,  certified  "that  L.  must  by  necessary  implica- 
tion, to  effectuate  the  manifest  general  intention  of  the  testator,  be 
construed  to  take  an  estate  in  tail  male."  The  Lords  Commissioners, 
who  Succeeded  Lord  Hardwicke  in  the  custody  of  the  great  seal,  con- 
firmed this  certificate ;  and  their  decree  was  affirmed  in  D.  P.  after 
great  consideration  and  with  the  concurrence,  of  all  the  judges. 

*  The  authoritj-  of  this  case  has  long  been  beyond  the  reach     *402 
of  controvers}',  not  only  from  its  having  been  decided  by  _ 
the  highest  tribunal,   but   in   consequence  of  its  frequent  Robinson ». 
recognition.     Lord  Kenyon  founded  a  great  number  of  deci-  ^°'""^°°- 
sions  (m)  upon  it,  and  though  he  did  not  invariablj'  advert  to  the  true 
principle  (sometimes  laying  an  undue  stress  on  the  words  "  in  default 
of  sjich  issue  "  which  a  long  line  of  cases  has  established  to  be  merely 
referential'(n) ,  yet,  in  Doe  v.  Mulgrave  (o) ,  he  distinctly  treated  the 
case  as  standing  on  the  ground  to  which  it  has  been  here  referred. 

Again,  in   Mellish    v.  Mellish  (p),  where   the  devise  was  in  these 

(k)  1  Moore,  682,  pi.  939,  [said  by  Jessel,  M.  E.  (W.  N.  1880,  p.  14),  to  be  the  same  as 
Bifield's  Case.] 

(I)  1  Burr.  38,  2  Ves.  225,  1  Kenvon,  298,  3  B.  P.  C.  Toml.  180  (Robinson  v.  Hicks). 

(m)  See  Hay  »■  Coventry,  3  T.  li.  86;  Doe  v.  Applin,  4  T.  R.  82;  Denn  d.  Webb  v.  Puekev, 
5  T.  R.  303;  Doe  d.  Candler  v.  Smith,  7  T.  R.  533;  Doe  d.  Bean  v.  Halley,  8  T.  R.  5;  Doe  'd. 
Cock  V.  Cooper,  1  East.  235. 

(n)  See  post,  Ch.  XL.  s.  3.  In  this  observation,  which -the  writer  has  found  it  necessary 
often  to  make,  he  leaves  out  of  view  the  well-known  operation  of  the  words  '>in  default  of 
such  issue  "  to  create  cross  remainders  among  several  tenants  in  tail,  which  turns  on  a  different 
principle. 

(o)  5  T.  E.  323. 

(/j)  2  B.  &  Or.  520.  Examine  the  case  of  Seaward  v.  Willock,  5  East,  198,  in  reference  to 
this  doctrine. 
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To  A.,  and  if  words  :  "  Hamels  to  go  to  my  daughter  C.  M.  as  follows  : 

she  marries  j-^  ^gj^^  j^^  marries  and  has  a  son,  to  qo  to  that  son  ;  in  case 
and  lias  a  i        d  ' 

son,  then  to  she  has  more  than  one  daughter  at  her  death,  or  her  hus- 
thatson.  band's  death,  and  no  son,  to  go  to  the  eldest  daughter;  but 
in  case  she  has  but  one  daughter,  or  no  child  at  that  time,  I  desire  it 
may  go  to  my  brother  W.  M."  In  a  subsequent  part  of  his  will  the 
testator  added,  "  Mrs.  P.  to  receive  200/.  a  j'ear  from  C.  M.,  during  the 
life  of  Mrs.  P."  The  question  was  what  estate  C.  M.  took  in  Hamels. 
It  was  contended  for  her,  on  the  authority  of  Wight  v.  Leigh  (q), 
Wharton  v.  Gresham  (r),  Chorlton  v.  Craven  (s),  Sonda3''s  Case  (f),  and 
Wyld  V.  Lewis  (ii) ,  that  she  took  an  estate  tail.  On  the  other  side  it 
was  insisted  that  C.  M.  took  the  fee  by  the  effect  of  the  annuity  made 
payable  by  her  (x) ,  and  which  fee  was  defeasible  on  either  of  three 
events  :  first,  if  she  married  and  had  a  son,  it  was  to  go  to  that  son  ; 
second!}',  if  she  had  more  than  one  daughter  and  no  son,  it  was  then  to 
go  to  the  eldest  daughter ;  and,  thirdly,  if  she  had  no  child  at  all  (or, 
it  seems,  if  she  had  only  one  daughter),  it  was  to  go  to  W.  M.  The 
"Son "held  '^°^^^i  however,  held  that  C.  M.  took  an  estate  tail  male. 
to  be  a  word  Bayley,  J.,  said  :  "It  may  be  collected  from  the  authorities 
0  imi  ion.  ^jj^^  jj.  ^j^g  word  son  be  used,  not  as  designatio  personce,  but 
with  a  view  to  the  whole  class,  or  as   comprising  the  whole    of  the 

male  descendants  severally  and  successivel}-,  then  it  is  the  mani- 
*403     fest  *  intention  of  the  testator  to  give  an  estate  tail ;  and  it  is 

equally  clear  that  words  are  not  to  operate  as  an  executory  de- 
vise which  are  capable  of  operating  in  anj-  other  waj'.  In  this  case  the 
words  are,  '  Hamels  to  go  to  my  daughter  C.  M.  as  follows,  viz.  in  case 
she  marry  and  has  a  son,  then  it  is  to  go  to  that  son.'  Now,  if  the 
word  'son'  be  used  as  nomen  collectivum,  it  would  give  to  C.  M.  an 
estate  to  continue  as  long  as  there  should  be  any  male  descendants  of 
her,  and  that  would  be  an  estate  in  tail  male.  I  cannot  find  in  the 
subsequent  part  of  this  will  anything  inconsistent  with  the  construction 
that  ought  to  be  put  upon  it,  if  he  had  stopped  here."  Holroyd,  J., 
said  the  word  "son"  should  be  read  any  son.  The  court  afterwards 
certified  "  that  C.  M.  took  an  estate  in  tail  male,  with  a  reversion  in 
fee  (y),  subject  to  other  estates  created  by  this  will." 

It  is  evident,  from  the  concluding  words  of  the  certificate,  that  the 

court  considered  the  eldest  daughter  would  take  an  estate  in 

Meiiish  V.       the  event  described.     The  intention  expressed  in  favor  of 

Mellish.         ^jjg  giijiggt  daughter,  of  course,  would  not  operate  to  confer 

,on  the  parent  an  estate  tail  which  would  descend  to  daughters. 


(7)  15  Ves.  564,  post. 

(r)  2  W.  Bl.  1083 ;  ante,  389,  n. 

(s)  Cit.  2  B.  &  Cr.  524,  post,  p.  40T. 

h)  9  Rep.  127. 

(m)  1  Atk.  432,  post. 

(a)  And  other  grounds  which  were  clearly  inadequate. 

(y)  She  was  heir-at-law. 
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Again,  in  Doe  d.  Garrod  v.  Garrod  (z),  where  a  testator  bj'  his  will  de- 
vised thus:  "As  to  my  worldly  estate,  I  dispose  thereof  as  ..gp,,.,  ^eia 
follows  :  I  give  to  my  nephew  T.  G.  all  my  lands,  to  have  to  be  a  word 
and  to  hold  during  his  life,  and  to  his  son,  if  he  has  one,  if  not,  "  '"'""'"'"• 
to  the  eldest  son  of  my  nephew  J.  G.  and  to  his  son  after  him,  if  he 
has  one,  if  not,  to  the  regular  male  heir  of  the  G.  family."  Bj'  codicil, 
stating  that  his  nephew  T.  G.  then  had  a  son  born,  the  testator  gave 
all  his  lands  to  that  son  after  his  father's  decease;  and  to  his  '■'■eldest 
son,  if  he  has  one ;  but  if  he  has  no  son,  then  to  the  next  eldest  regular 
male  heir  of  the  G.  family."  It  was  held  that  by  the  will  and  codicil 
the  son  of  T.  G.  took  an  estate  tail.  Lord  Tenterden,  C.  J.,  consid- 
ered that  the  testator  did  not  intend  the  estate  to  go  over  to  the  G. 
family  while  any  issue  male  of  liis  great-nephew  should  remain,  and  that 
the  giving  an  estate  tail  to  the  .devisee  was  warranted  by  Sonday's 
Case.  ' 

So,  in  Doe  d.  Jones  v.  Davies  (a) ,  where  a  testator,  after  premising 
that,  should  his  daughter  die  unmarried,  he  would  not  have  his  estate 
sold  or  frittered  away  after  her  decease,  but  that  it  should  be  entailed, 
devised  all  his  real  estate  to  trustees,  to  permit  his  daugh- 
ter, not  only  to  receive  the  rents  and  profits  *  thereof  for  her  own  *404: 
use,  or  to  sell  or  mortgage  any  part^  if  occasion  required ;  but 
also  to  settle  on  any  husband  she  might  take  the  same  or  any  part 
thereof  for  life,  should  he  survive  her,  but  not  without  his  being  liable 
to  impeachment  for  waste  or  non-residence,  or  neglecting  repairs.  He 
then  added,  that  should  "  my  daughter  have  a  child  I  devise  it  Word 
to  the  use  of  svca  child  from  and  after  my  daughter's  de-  ^' child  "held 
cease,  with  a  reasonable  maintenance  for  the  education,  &c.  nmnen  culkc- 
ofsuch  child  in  the  mean  time.  Should  none  of  these  cases  confer  an'' '" 
happen ,"  the.  testator  devised  the  estate  to  a  nephew,  subject  estate  tail. 
to  a  condition  to  reside,  &c.,  and  to  his  first  and  every  other  son,  and 
in  default  he  gave  the  estate  to  another  person  on  a  like  condition,  and 
his  first  and  every  other  son.  The  will  then  proceeded  as  follows : 
"  M3'  will  and  meaning  for  having  the  house  and  farm  occupied  is  for 
the  sake  of  improving  the  neighborhood  as  far  as  my  poor  abilities 
extend,  which  would  be  otherwise  proportionablj-  impoverished,  for 
protecting  the  parish  and  supporting  its  poor.  This  I  am  persuaded 
is  my  daughter's  wish  as  well  as  mj'  own,  whom  I  by  no  means  will  to 
restrain  as  a  tenant  for  life ;  but  in  case  that  either  of  the  remainder- 
men should  ill-treat  her,  or  should  be  likely  to  turn  out  an  immoral 
man,  or  a  bad  member  of  society,  she  may,  by  the  advice  or  consent 
of  the  trustees,  set  aside  such  an  one  by  her  own  will  and  testament, 
that  my  intention  of  doing  good  in  the  neighborhood  might  not  be 
defeated.     I  recommend  it  to  my  daughter,  for  want  of  issue  to  herself. 


(2)  2  B.  &  Ad.  87. 
(o)  4  B.  &  Ad.  43. 
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not  to  leave  in  legacies  above  five  or  six  hundred  pounds,  and  that  out 
of  m}'  charge  on  Nevern  "  (a  distinct  property  of  the  testator) ,  ' '  which 
I  have  also  articled  for,  and  entail  the  rest  for  the  further  support  of  this 
house."  At  the  time  of  the  making  of  the  will,  and  at  the  death  of 
the  testator,  the  daughter  had  no  child.  It  was  held,  that  the  word 
"  child,"  as  here  used,  was  nomen  collectivum  ;■  it  being  evident  from  the 
whole  tenor  of  the  will  that  the  testator  intended  that  the  estate  should 
not  go  over  to  tlie  devisees  in  remainder  until  the  failure  of  issue  of 
his  daughter.  The  court  considered  that  the  case  came  within  the 
principle  of  those  in  which  the  word  son  had  been  held  to  be  nomen 
coUectivum,  particularly  Bifield's  Case. 
To  this  class  of  cases  it  is  conceived  also  belongs  the  case  of  Rag- 
gett V.  Beaty  (6) ,  where  a  testator  devised  a  messuage  to  the  use 
*405  of  G.  (the  second  son  of  his  nephew  J.)  to  enter  upon  and  *  pos- 
sess the  same  after  the  decease  of  his  father,  and  he  directed  the 
said  J.  and  G.  to  pay  the  sum  of  100/.  within  one  year  after  his  decease 
to  A.  and  B.  upon  certkin  trusts  ;  but  in  case  thej-  did  not  pay  the  said 
sum,  he  ordered  A.  and  B.  to  let  the  premises  and  receive  the  rents 
until  the  100?.  should  be  paid,  they  keeping  possession  of  the  deeds  and 
not  allowing  the  said  J.  and  G.  either  to  sell  or  mortgage  any  part  of 
the  premises  until  the  legacies  were  all  paid  and  G.  was  twenty-one 
"In  case  A.  years  of  age  ;  or,  if  in  case  the  said  G.  should  die  and  leave  no 
'''"'"i''h''"^°  '^^''^^  lawfuUy  begotten  of  his  own  hndy,  it  was  his  will  that  the 
with  context:  Said  A.  and  B.  their  heirs  and  assigns  should  sell  the  prem- 
— Held,  to      jggg  g,^^  distribute  the  money  arising  therefrom  amonarst  his 

create  an  es-  -  ./  o  & 

tatetail.  (the  testator's)  brothers  and  sisters  and  C.  and  E.  or  their 
heirs,  in  such  shares  as  the  trustees  should  think  proper.  The  ques- 
tion sent  for  the  opinion  of  the  court  of  C.  P.  was,  what  estate  G.  had 
upon  the  death  of  his  father.  It  was  contended  that  G.  took  an  estate 
tail  as  the  result  of  the  apparent  intention  that  the  estate  should  not  go 
over  unless  there  was  an  ultimate  indefinite  failure  of  issue  of  G.  ;  and 
the  cases  relied  upon  for  this  construction  were  those  in  which  words 
importing  a  failure  of  issue  had  been  so  construed.  On  the  other  side 
it  was  argued  that  the  intention  to  be  collected  from  the  whole  will  was, 
that  G.  should  take  an  estate  in  fee,  with  an  executor}-  devise  over  in 
case  of  his  not  leaving- issue  at  his  death ;  and  the  argument  for  hold- 
ing the  devisee  to  take  a  fee  was  founded  mainly  on  the  testator's  direc- 
tion to  the  devisees  to  pay  the  100/. ;  and  no  attempt  seems  to  have 
been  made  to  distinguish  the  word  "  child,"  as  used  in  this  devise,  from 
the  word  "  issue,"  which  occurred  in  the  cited  eases.  The  court,  how- 
ever, certified  that  G.  took  an  estate  tail. 

This  is  the  most  signal  instance  in  which  an  estate  tail  has  been 
Remark  on  created  by  a  devise  over  in  case  of  the  prior  devisee  leaving 
Beaty?''''       "°  child,  though  the  tenor  of  the  authorities  discussed  in 

(J)  2  M.  &  Pay.  612,  5  Bing.  243. 
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the  present  chapter  and  some  others,  especialh-  Doe  v.  "Webber  (c) 
(in  which  Lord  Ellenboroiigh  made  very  little  difficult}'  of  constru- 
ing the  word  ' '  children  "  in  such  a  position  as  sj'nonj'mous  with  issue) , 
had  certainly  paved  the  way  to  such  a  result.  An  example  of  this 
species  of  construction  has  since  occurred  (though  with  an  assisting 
context),  in  Doe  d.  Simpson  v.  Simpson  (of),  where  a  testator 
gave  certain  lands  to  his  son  A.  his  heirs  and  *  assigns  forever  ;  *406 
but  if  it  should  happen  that  A.  should  die  without  leaving  any 
child  or  chililren,  he  devised  the  estate  to  B.,  C,  D.,  E.  and  ,^    , 

.  .  Words  refer- 

F.,  their  heirs  and  assigns  forever  as  tenants  in  common,  ringtoleav- 
with  a  hmitation  over  to  the  survivors  in  case  of  any  of  "J'S  "o  <f"'^ 

•^  aren  held  to 

them  dj'ing  under  age  and  without  issue.  And  the  testator  mean,  leav- 
in  a  certain  event  devised  other  propertj',  subject  to  the  '"^ ""  "*"^' 
same  mode  of  distribution  among  the  five  devisees  over  as  the  before- 
mentioned  property  given  to  A.  "in  case  he  died  without  issue."  It 
was  considered  by  the  court  that  the  testator  had,  by  the  latter  clause, 
expressly  declared  the  meaning  of  the  prior  devise  to  be,  if  the  first 
taker  should  die  without  issue  (e).  [Thej'  thought,  however,  that  even 
without  this  clause  there  would  have  been  strong  grounds  for  coming  to 
the  same  conclusion.  And  in  Bacon  v.  Cosby  (/),  where  a  testator  left 
"his  entire  fortune  equally  divided  between  his  two  daughters,  and 
directed  that  the  portion  of  his  youngest  daughter  should  devolve,  in 
case  of  her  dying  without  children,  to  his  eldest  daughter  and  her  chil- 
dren ;  "  a  similar  construction  prevailed,  though  there  was  no  explana- 
tory context,  and  the  consequence  was  that  the  gift  over  was  void  as  to 
the  personal  estate.  The  j-ounger  daughter  never  had  a  child  (5'),  but 
the  elder  had  two  children  living  at  the  date  of  the  will,  and,  in  giving 
judgment.  Sir  J.  K.  Bruce,  V.-C,  said  that,  according  to  the  whole 

(c)  1  B.  &  Aid.  71.3.  See  also  Hufjhes  v.  Saver,  1  P.  W.  534,  ante,  p.  198 :  Wyld  v.  Lewis, 
1  Atk.  432,  post;  [Voller  v.  Carter,  4E11.  &  Bl."n3:  Coles  v.  Witt,  2  Jur.  N.  S.  i226.] 

(d)  5  Scott,  770,  4  Bing.  N.  C.  333,  3  M.  &  Gr.  929. 

(c)  Question  whether  words  referring  to  failure  of  issue  meant  children,  as  in  another  ijift 

in  same  will A  strong  instance  of  refusal  to  construe  the  word  "  issue  "  as  synonymous 

with  children  occurs  in  the  case  of  Malcolm  v.  Taylor,  2  R.  &  My.  416,  as  the  testator  liad,  in 
reference  to  another  subject-matter,  clearly  used  the  word  issue  in  that  sense. 

A.  bequeathed  the  residue  of  her  funde'd  property  and  her  plate  to  B.  and  C.  for  their  lives, 
and  after  the  decease  of  the  survivor  to  such  of  the  children  of  C.  as  she  should  by  deed  or 
will  appoint,*  and  in  default  of  appointment,  the  residue  of  the  money  in  the  funds  to  he 
equally  divided  anioug'the  said  children;  and,  in  case  C.  should  die  without  issue  as  aforesaid, 
the  testatrix  bequeathed  her  funded  properly  and  plate  to  certain  persons.  It  was  held  that 
the  words  "without  issue  as  aforesaid,"  in  reference  to  the  funded  property,  meant  without 
such  issue  as  were  objects  of  the  prior  gift,  i.  e.  children,  but  that  as  to  the  plate,  of  which 
there  was  no  gift  to  the  children  of  C,  the  words  were  to  be  construed  as  importing  a  general 
failure  of  issue,  and  consequently  that  0.  was  absohitely  entitled. 

[(/)  4  De  G.  &  S.  261.  See  Egan  v.  Morris,  2  U.'&c  Goo.  297,  where  there  was  a  devise 
to  A.  for  life,  with  a  gift  OTer  if  he  should  die  unmarried  or  without  children. 

ig)  So  that  if  the  devise  had  been  to  her  and  her  children,  she  would  have  taken  an  estate 
tail  on  the  authority  of  Wild's  Case,  see  3  M.  &  Gr.  954.  But  this  reasoning  is  not  applicable 
in  case  of  personal  estate  alone.  Semb.  Stone  ».  Maule,  2  Sim.  490;  Audsley  v.  Horn,  ante, 
P-  397.]  

*  This  power,  it  is  observable,  was  not  considered  to  raise  an  implied  trust  for  the  children 
as  to  the  plate. 

383 


*407  "  CHILD,"   "  SON,"   "  DAUGHTER,' 


course  of  the  decisions  and  the  plainest  rules  of  construction,  the 
j'ounger  daughter  would  have  been  held  to  take  an  estate  tail  in 
*407  the  realtj-,  and  an  *  absolute  interest  in  the  personalty,  but  for 
the  words  ' '  and  her  chiMren  "  occurring  at  the  end  of  the  will 
and  applied  to  the  elder  daughter,  coupled  with  the  fact  that  the  elder 
daughter  had  children  at  the  date  of  the  will.  This,  however,  he 
thought  was  much  too  slight  and  conjectural  a  ground  for  departing 
from  a  settled  rule  of  construction.] 

An  instance  of  the  word  "  child"  being  construed  as  qualifying  the 
word  "  heirs  "  in  the  preceding  devise,  is  afforded  bj'  Doe  d.  Jearrad  v. 
"  If  she  has  Banister  (Jt) ,  where  a  testator  devised  a  certain  property  to 
any  child."  j^_  ^nd  her  heirs,  if  she  has  any  child;  if  not,  after  the  de- 
cease of  herself  and  her  husband,  then  to  B.  and  her  heirs.  It  was 
contended  that  it  was  a  devise  in  fee,  upon  the  condition  of  A.  having 
a  child ;  but  the  Court  of  Exchequer  held  that  she  was  tenant  in 
tail. 

But  it  is  not  to  be  inferred  from  the  preceding  cases  that  a  devise. 
Whether  definitely  pointing  out  the  eldest,  or  anj'  other  individual 
teim  "eldest  son,  will  (unaided  by  the  context)  have  the  effect  of  con- 
nomen  col-  ferring  an  estate  fail  on  the  parent.  [If  any  doubt  was 
lecuvum.  thrown  on  this  position  bj'  Chorlton  v.  Craven  (i) ,  it  is  re- 
moved by  Parker  v.  Tootal  {k).  Both  cases  arose  on  the  same  will,  in 
which]  the  devise  was  to  Thomas  C.  during  his  natural  life,  with  re- 
mainder to  the  first  son  of  the  body  of  the  said  Thomas  lawfulh'  begot- 
ten severally  and  successively  in  tail  male  of  the  name  of  C,  and  for 
want  of  such  lawful  issue  of  that  name  either  by  his  (testator's)  son 
Thomas  C.  or  his  son  James  C,  then  the  testator  devised  the  estate 
to  his  daughters  and  their  children,  share  and  share  alike.  The  Court 
of  K.  B.,  on  a  case  from  Chancery,  certified  Thomas  to  be  tenant  in 
tail  male,  which  was  confirmed  by  Lord  Eldon ;  and  in  1823  the  Court 
of  Exchequer  came  to  the  same  decision  upon  the  same  devise. 
■  In  the  absence  of  all  information  as  to  the  precise  grounds  of  the 
decision  it  might  seem  that  the  devise  to  the  son  had  some 
Chorlton  v.  influence  on  the  conclusion  that  Thomas  C.  had  an  estate 
Craven.  ^^^  male.     The  words  "  severally-  and  successively,''  how- 

ever, give  rise  to  a  strong  suspicion  that  a  devise  to  the  second  and 
other  sons  successively  in  tail  was  inadvertentl}-  omitted  :  [and  the  true 
construction  of  the  will  being  again  mooted  in  1865,  it  was  held 
in  D.  P.  (/),  that   such   a   devise  was   necessarily'  implied   by  those 


8 


h)  7  M.  &  Wels.  292.     See  Goodtitle  d.  Cross  v.  Woodhull,  W'llles,  592. 
\i)  3  D.  &  Kyi.  808,  cited  2  B.  &  Or.  524. 


(J)  11  H.  L.  Ca.  143. 

\l)  Parker  v.  Tootal,  11  H.  L.  Ca.  14-3.  The  actual  decision  turned  on  a  totally  different 
point;  but  the  opinions  of  Lords  \Vestbur3-,  Cranworth  and  Chelmsford  (as  slated  above) 
were  deliberately  given  for  the  express  purpose  of  discouraging  future  litigation.  Thomas 
never  had  a  son,  and  no  decided  opinion  was  given  whether  he  wa'^  icimi  t  in  tail  in  remain- 
der after  the  estates  expressly  limited  to  his  sons  with  vested  remaindei-s  over  (to  which, 
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*  words;  and  that  the  words  "first  and  other  sons"  were  not  *408 
words  of  limitation  enlarging  the  estate  of  Thomas,  but  that 
thej'  gave  all  the  sons  of  Thomas  successively'  estates  in  tail  male  by 
purchase  in  remainder  after  Thomas'  life-estate.  The  decision  in  K.  B. , 
according  to  which  Thomas  was  tenant  in  tail  male,  and  in  which 
(understanding  thereby  tenant  in  tail  male  in  remainder  after  the 
estates  tail  of  his  sons)  the  House  was  inclined  to  agree,  was  consid- 
ered to  depend  on  the  subsequent  words  "  in  default  of  such  issue  of 
that  name  either  by  Thomas  or  James,"  the  word  "  such"  being  re- 
ferred to  "  male  "  in  the  previous  gift  (to).J 

A  question  of  this  kind  was  much  discussed  in  Doe  d.  Burrin  v. 
Charlton  (n) ,  where  a  testator  devised  a  messuage  to  his  „    •    * 

*■   ''  .        ,  .  °  Devise  to 

kinsman  S.  C.  for  his  lire,  and  after  his  decease  to  the  "eldest son" 
eldest  son  of  S.  C,  but  for  want  of  such  issue,  then  to  eonfe^an" 
his  (S.  C.'s)  daughters  or  daughter,  share  and  share  alike,  estate  tail 
forever ;  but  in  case  his  said  kinsman  had  no  issue,  then  to  ""*  ^' 
hold  to  S.  C.  his  heirs  and  assigns  forever.  It  was  contended,  on  the 
authority  of  the  last  case,  that  the  word  "  son  "  was  to  be  construed  as 
nomen  collectivum  ;  and  consequenth'  that  S.  C.  took  an  estate  tail  male, 
precedent  to  the  general  estate  tail  which  was  assumed  to  arise  by 
implication  from  the  words  referring  to  a  failure  of  issue  in  the  devise 
over  (o).  But  the  court  decisively  negatived  this  construction,  being,  of 
opinion  that  neither  the  devise  to  the  eldest  son  alone,  nor  the  words 
"  for  want  of  such  issue"  following  such  devise,  created  an  estate  tail. 
In  none  of  the  cases  had  there  been  that  strict  reference  to  a  single 
individual  which  occurred  in  the  case  before  the  court,  except  in  Chorl- 
ton  V.  Craven  (jo),  where  considerable  weight  was  probably  attached  to 
the  expressions  "  severally  and  successively." 

[And  in  Bennett  v.  Bennett  (9),  where  a  testator  devised  all  Ms 
property  to  his  sister  in  fee-simple,  except  one  tenement,  which 
*she  was  to  have  for  her  life  only,  "  and  afterwards  to  my  sis-  *409 
ter's  eldest  son  on  his  taking  the  name  of  M.  ;  but  should  he 
refuse  to  take  that  name,  or  my  sister  die  without  a  son,"  then  to  P.  on 
his  taking  the  name  of  M.,  and  so  on  to  his  heirs,  each  of  them  takiijg 
the  name  of  M. ;  it  was  contended  that  "  eldest  son"  taken  with  the 
gift  over  ' '  if  my  sister  die  without  a  son  "  gave  the  sister  an  estate 
tail:  but  it  was  held,  by  Sir  R.  T.  Kindersley,  V.-C,  that  primarily 
"  eldest  son  "  meant  an  individual ;  and  that  although  it  might  bear  the 
sense  of  issue  male  if  the  context  required  it,  there  was  here  no  such 

hoTvever,  the  House  inclined),  or  tenant  for  life  only  with  contingent  remainders  over. 
Either  Vay  he  had  acquired  the  fee-simple  by  recovery,  and  this  was  all  that  was  decided 
ill  the  Court  of  Exeh.,  Eushton  ».  Craven,  12  Pri.  599. 

(vi)  As  to  this  last  point,  see  S.  C,  mentioned  again,  Ch.  XL.  s.  3,  sub-s.  1.] 

(n)  1  Scott,  N.  R.  290,  1  M.  &  Gr.  429.    And  see  Foord  v.  Foord,  3  B.  P.  C.  Toml.  124. 

(0)  Ante,  Chap.  XVII.  s.  6. 

(p)  Since  explained  in  Parker  v.  Tootal,  supra. 

[(q)  2  Dr.  &  Sm.  266.  It  was  held  that  the  sister's  first-born  son  took  at  his  birth  a  vested 
fee-simple  subject  to  a  condition  subsequent  which  was  void  for  remoteness. 

VOL.  II.  25  385 


*410  "CHILD,"    "SON,"    "DAUGHTER," 

context;  on  the  contrary,  if  "  eldest  son"  were  so  construed  the  gift 
over  if  "he"  refused  to  take  the  name  must  also  be  read  "  if  all  issue 
male  "  however  remote  refused  —  which  could  not, be  the  intention.  As 
to  the  gift  over  "  without  a  son  "  the  V.-C.  said  it  was  exactly-  correla- 
tive to  "  eldest  son  : "  it  was  the  same  thing  whether  the  testator  said 
"  if  she  die  without  a  son"  or  "if  she  die  without  an  eldest  son ;" 
since  if  she  die  without  a  son  she  must  die  without  an  eldest  son  (?•) . 

But  in  Forsbrook  v.  Forsbrook  (s),  where  a  testator  declared  that 
p.    .^  his  real  and  personal  property  should  be  inherited  hj  his 

"eidestson"  nephews  T.  F.  and  C.  F.  during  their  lives,  and  after  their 
an'estate'taU  ^^^^^  ^Y  their  eldest  sons  for  their  lives,  and  so  on,  the  eldest 
on  the  con-  son  of  the  two  families  of  the  name  of  F.  to  inherit  the  afore- 
^^  ■  said  property  forever,  and  that  each  two  of  the  succeeding 

inheritors  should  inherit  the  property  free  from  incumbrances  ;  it  was 
held  by  Lord  Cairns  and  Sir  J.  Rolt,  L.J  J.,  that  the  words  "  and  so 
on,  &c.  forever"  indicated  a  series  of  inheritances,  and  were  words  of 
limitation  giving  estates  tail,  not  to  the  eldest  sons  of  T.  F.  and  C.  F. 
(for  thejf  were  expressly  made  tenants  for  life),  but  to  T.  F.  and  C.  F. 
by  way  of  remainder  after  those  life-estates.  That  estates  of  inheri- 
tance were  intended  (it  was  added)  was  further  shown  by  the  direction 
respecting  incumbrances,  which  would  have  been  unnecessary  if  the 
estates  were  only  for  life. 

In  Lewis  v.  Puxley  (<),  a  testator  devised  his  real  estate  in  the  county 
"To  A.  for  of  P.  to  his  eldest  son  John,  for  life,  and  to  his  eldest  legiti- 
his'eidest'son  "*"'*  *"'*  after  his  death ;  and  in  default  of  such  issue,  he 
after  his  gave  it  in  like  manner  to  his  son  Richard  ;  and  in  case  Rich- 
an  estate  tail  '^'"'^  had  no  legitimate  issue  male,  then  in  like  manner  to 

oftuiS*°"°  *410  the  offspring  *  about  to  be  born  of  his  (testator's) 
quent  devise  wife,  and  in  default  of  such  issue,  to  his  own  right 

like*man-"  teirs.  And  he  declared  that  he  made  no  provision  for  his 
ner."  SOU  Richard  if  John  lived,  because  he  knew  he  was  otherwise 

well  provided  for.  It  was  contended,  on  the  authority  of  Doe  v.  Charl- 
ton, that  the  devise  to  John  and  his  eldest  son  after  him,  gave  John  no 
more  than  an  estate  for  life,  and,  on  the  autlioritj^  of  Goodtitle  v. 
WoodhuU  (m)  ,  that  this  could  not  be  affected  by  the  subsequent  expres- 
sions in  the  devise  to  Richard :  but  the  Court  of  Exchequer,  while 
allowing  the  first  branch  of  the  argument,  rejected  the  second,  and  held 
that  the  expression  "  eldest  legitimate  son"  was  explained  hy  the  sub- 
sequent part  of  the  wiU  to  be  nomen  collectivum,  and  gave  John  an  estate 
tail. 

But  the  case  may  be  reversed,  and  the  words  "  eldest  son,"  or  the 

(r)  Cf.  Andrew  v.  Andrew,  1  Ch.  D.  410,  where  a  gift  over  "  in  default  of  a  son  "  (follow- 
ing a  gift  to  the  eldest  son)  was  held  to  mean  a  general  failure  of  issue.  But  Beuuett  v.  Ben- 
nett is  distinguished  by  the  additional  event  of  refusal  to  take  the  name  of  M. 

(s)  L.  R.  3  Ch.  93.    See  also  Jenkins  v.  Hughes,  8  H.  L.  Ca.  571. 

(0  16  M.  &  Wei.  733. 

(u)  Willes,  592. 
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like,  which  might  otherwise  have  conferred  an  estate  tail  on  the  parent, 
maj-,  bj'  a  similar  argument,  be  confined  to  their  literal  meaning.  By 
such  referential  expressions  the  testator  is  supposed  to  show  the  sense 
in  which  he  understands  the  preceding  devise  (x) .] 

(x)  East  V.  Twyford,  9  Hare,  713,  4  H.  L.  Ca.  517,  overruling  the  decision  of  the  Court  of 
Exch.  on  the  same  will,  9  Hare,  730,  n.] 

387 


*411  "ISSUE,"   WHERE  CONSTETJEB 


*411  *  CHAPTER  XXXIX. 

"ISSUE,"   WHEEB  CONSTKUED  AS  A  "WORD   OP  LIMITATIOK. 

I.  Devises  to  a  Person  and  his  Issue,  —  Effect  of  Words  creating  a  Tenancy  in  Common,  — 

of  Words  of  Limitation  in  Fee-simple,  and  other  modifying  Expressions. 
II.  1.  Devises  to  A.  for  Life,  with  Remainder  (o  his  Issue.  —  Effect  in  these  Cases  of.  — 
2.  Superadded  Words  of  Limitation.  3.  Words  of  Distribution  and  Modification 
with  or  without  Words  of  Limitation  superadded,  4.  Clear  Words  of  Explana- 
tion, —  Issue  synonymous  with  Sons  and  Children.  5.  Devise  over  in  case  of  fail- 
ure of  Issue  at  the  Death. 

I.  "Issue"  is  nomen  collectivum,  and  a  word  of  very  extensive  im- 
" Issue"  a  port.  The  term  embraces  descendants  of  every  degree 
wordoflimi-  whensoever  existent,  and,  unless  restricted  by  the  context, 
tation,  when,  p^nnot  be  satisfied  by  being  applied  to  descendants  at  a 
given  period.  The  only  mode  by  which  a  devise  to  the  issue  can  be 
made  to  run  through  the  whole  line  of  objects  comprehended  in  the  term 
is  by  construing  it  as  a  word  of  limitation  synonymous  with  heirs  of  the 
body.,  by  which  means  the  ancestor  takes  an  estate  tail ;  an  estate  capa- 
ble of  comprising  in  its  devolution,  though  not  simultaneouslj',  all  the 
objects  embraced  by  the  word  "  issue"  in  its  largest  sense. ■■■ 

Opinions  certainly  have  differed  as  to  the  signification  of  the  word 
issue.  It  has  been  denominated  by  some  judges  (a)  and  writers  a  word 
of  limitation ;  and  a  devise  to  A.  and  his  issue  has  even  been  stated  by 
an  eminent  judge  as  "the  aptest  way  of  describing  an  estate  tail  ac- 
cording to  the  statute  "  (h)  ;  by  others,  "  issue  "  has  been  called  a  word 
of  purchase,  or  an  ambiguous  word  (c).     However,  it  is  not  from  such 

[(a)  See  per  Parke,  B.,  15  M.  &  Wels.  272;  Roddv  v.  Fitzgerald,  6  H.  L.  Ca.  823.] 

(i)  Per  Lord  Thurlow;  in  Hockley  v.  Mawbey,  1  X^^es.  Jr.  149. 

(c)  See  judgment  in  Ginger  d.  White  v.  White,  Willes,  348;  Roe  d.  Dodson  v.  Grew,  2 
Wils.  324;  Do'e  d.  Cooper  »,  Collis,  4  T.  R.  299;  Earl  of  Orford  ».  Churchill,  3  V.  &  B.  67; 
Lvon  V.  Mitchell,  1  Mad.  473;  Tate  v.  Clarke,  1  Beav.  105;  Doe  d.  Gallini  v.  Gallini,  3  Ad. 
&"  Ell.  340. 

1  The  word  "  issue  "  in  a  will  primS.  facie  263 ;  Guthrie's  Appeal,  37  Penn.  St.  9 ;  Kay 
means  "heirs  of  the  body,"  and  in  the  ab-  v.  Scates,  ib.  31;  Taylor  v.  Taylor,  63  Penn. 
sence  of  explanatory  words  showing  that  it  St.  481 ;  Kleppner  v.  Lavertyj  70  Penn.  St. 
was  used  in  a  restricted  sense,  it  is  to  be  con-  70;  King  v.  Savage,  121  Mass.  303;  O'Byrne 
strued  as  a  word  of  limitation.  But  if  there  v.  Feeley,  61  Ga.  77.  The  words  "  lawful 
be  on  the  face  of  the  will  sufficient  to  show  issue  "  have  as  extensive  a  signification  as 
that  the  word  was  intended  to  have  a  less  ex-  "  heirs  of  the  body,"  and  embrace  lineal  de- 
tensive  meaning,  and  to  be  applied  only  to  scendants  of  every  generation.  And  when 
children  or  to  descendants  of  a  particular  used  in  a  devise,  by  which  the  immediate  de- 
class  oral  a  particular  time,  it  is  to  be  con-  visee  takes  an  unrestricted  freehold,  it  is  a 
strued  as  a  word  of  purchase,  and  not  of  word  of  limitation,  and  has  the  same  effect  as 
limitation.  Robins  v.  Quinliven,  79  Penn.  "heirs  of  the  body."  Kiugsland  u.  Rapelye, 
St.  333 ;  Slater  i).  Dangerlield,  15  Mees.  &  W.  3  Edw.  1. 
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dicta  that  the  true  legal  acceptation  of  the  word  is  to  be  collected,  but 
from  the  adjudications  fixing  its  operation.  Unhappily,  some  discord- 
ancy prevails  even  here,  and  an  examination  of  the  cases  will 
serve  to  evince  that,  in  the  *  enunciation  of  any  general  proposi-  *412 
tion  on  the  subject,  the  utmost  caution  is  requisite.  [According 
to  the  latest  decisions,  however,  "  issue"  is  prima  facie  a  word  of  limi- 
tation, equivalent  to  "  heirs  of  the  body,"  but  more  flexible  than  these 
and  more  easily  restricted  in  its  meaning  by  the  context  {d).'\ 

With  regard  to  a  devise  simply  to  a  person  and  his  issue,  no  doubt 
can  at  this  day  be  raised  as  to  its  conferring  an  estate  tail ;  Devise  to  A. 
and  it  may  be  observed  that  such  a  devise  is  not  (like  a  de-  giJ^Jiy  ^ves 
vise  to  a  person  and  his  children  (e))  dependent  on,  or,  it  estate  tail, 
seems,  in  the  least  degree  influenced  by  the  fact  of  there  being  or  not 
being  issue  of  the  devisee  living  at  the  date  of  the  will,  or  at  any  other 
period  (/) .  Upon  the  same  principle  as  that  on  which,  in  the  cases 
just  referred  to,  the  devisee  is  held  to  be  tenant  in  tail  where  the  prop- 
erty can  reach  the  children  in  no  other  way,  he  is  here  construed  to  take 
an  estate  tail  at  all  events,  namely,  because  there  is  no  other  mode  by 
which  the  testator's  bounty  can  be  made  to  flow  to  and  embrace  the 
whole  range  of  intended  objects. 

[So  a  devise  to  several  persons  and  their  issue  (gt),  or  to  a  class  and 
their  issue  (/«),  confers  an  estate  tail.]  g    .       , 

It  has  even  been  held  that  a  devise  to  A.  and  his  issue  liv-  and  their 
ing  at  his  death  creates  an  estate  tail  in  A.  (*).     In  such  a  '^^"^'  ' 
case  it  is  clear  the  issue  cannot  take  as  joint-tenants  with  him,  since 
the  objects  are  not  ascertainable  until  the  death  of  the  par-  „    ,       , 
ent.     It  is  only  through  him  that  they  can  become  iiis  issue /w- 

entitled,  and  the  *case  falls,  therefore,  within  the     *413  rf^^j^*  held 
principle  of  the  rule  in  Wild's  Case,  namely,  that  the  an  estate  tail. 


Ud)  Per  Wood,  T.-C,  Kay,  24,  1  K.  &  J.  362.  See  also  Bradley  v.  Cartwright,  L.  R.  2 
C.  P.  511.]  (e)  Ante,  389. 

(/)  Hale,  C.  J.,  in  King  v.  Melling,  1  Vent.  231,  says,  "though  the  word  children  may 
be  made  nomen  coUectivum^  the  word  issue  is  iiomen  colUctivum  of  itself."  [See  S.  C,  2  Lev. 
58,  3  Keb.  95.  This  dictum  seems  to  refer  only  to  issue  when  taking  expressly  bj'  way  of 
remainder:  for,  after  stating  the  effect  of  a  devise  to  B.  and  the  issue  of  his  body  (B.  having 
no  issue  at  the  time)  to  be  an  estate  tail,  the  C.  J.  adds,  "  I  agree  it  would  be  otherwise  if 
there  were  issue  at  that  time."  However  (as  Lord  Hardwicke  said,  3  Atk.  396)  Wild's  Case 
was  decided  before  it  was  fully  settled  that  "issue"  was  as  proper  a  word  of  limitation  as 
"  heirs  of  the  body  "  :  and  in  Martin  v.  Swannell,  2  Beav.  249,  the  question  whether  there 
was  issue  or  not  at  the  time  of  the  devise  appears  to  have  been  thought  immaterial,  since  it 
was  not  adverted  to. 

(g)  Parkin  v.  Knight,  15  Sim.  83 :  the  gift  was  to  several  or  their  issue,  and  "  or  "  was 
read  "and." 

(h)  Beaver  v.  Nowell,  25  Beav.  551;  Campbell  v.  Bouskell,  27  Beav.  325.]  It  seems  ex- 
tremely probable  that  a  devise  to  A.  and  his  next  or  eldest  issue  male  would  now  be  held  to 
give  an  estate  tail  male,  though  the  contrary  was  decided  in  the  early  case  of  Lovelace  v. 
Lovelace,  Cro.  El.  40,  which  cannot  be  reconciled  with  later  cases,  especially  Doe  v.  Garrod, 
2  B.  &  Ad.  87,  ante,  403.  That  a  devise  to  A.  and  his  next  or  eldest  heir  confers  an  estate 
tail,  vide  supra,  p.  326.  But  since  Lees  v.  Moslej',  1  Y.  &  C.  589,  stated  post,  establishing 
the  greater  inflexibility  of  limitations  to  heirs  of  the  body  than  limitations  to  issue,  this  must 
not  be  considered  conclusive. 

(i)  University  of  Oxford  r.  Clifton,  1  Ed.  473.  [And  see  Jenkins  v.  Hughes,  8  H.  L.  Ca. 
571,  585.] 
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parent  must  take  an  estate  tail  in  order  to  let  in  the  other  objects. 
Had  the  devise  been  to  A.  for  life  with  remainder  to  the  issue  living  at 
his  death,  the  case  might  have  been  different  {k) .  All  the  objects  might 
then  have  taken  by  purchase  {I) ;  [but  even  then,  under  a  will  made 
before  1838,  the  issue  would  have  taken  only  estates  for  Ufe  ;  whereas 
if  the  ancestor  has  an  estate  tail  the  issue  has  at  least  the  chance  of 
acquiring  the  inheritance  by  descent  (w).J 

So  far  the  cases  present  little  that  can  be  the  subject  of  controversy : 
Effects-of  ^^^  difficulty  frequently  arises  from  the  introduction  into  the 
winds  of  devise  of  expressions  inconsistent  with  the  course  of  devolu- 
hiconsistent'  tion  or  enjoyment  imder  an  estate  tail,  as,  that  the  issue 
with  an  estate  shall  take  in  \  equal  shares,  or  as  tenants  in  common,  or  that 
the  estate  shall  go  over  in  case  they  die  under  twenty-one, 
which  has  been  regarded  as  inapplicable  to  issue  indefinitely.  If  the 
courts  had  uniformly  rejected  these  inconsistent  provisions  as  repug- 
nant, immense  litigation  and  discordanc}'  of  decision  would  have  been 
prevented.  This  has  been  shown  to  be  now  the  established  rule  in 
regard  to  limitations  to  heirs  of  the  body  (n)  ;  and  there  might  seem, 
upon  principle,  to  be  strong  ground  to  contend  for  tlie  application  of 
the  same  doctrine  to  the  cases  under  consideration.  The  word  issue  is 
not  less  extensive  in  its  import  than  heirs  of  the  bod}' :  it  embraces  the 
whole  line  of  lineal  descendants ;  it  is  used  in  the  statute  De  Bonis  (o), 
in  some  instances  at  least  synonymously  with  heirs  of  the  bodj',  and 
the  cases  are  very  numerous  in  which  it  has  been  held  to  create 
an  estate  tail.  It  will  be  seen,  however,  that,  in  some  in- 
*414  stances,  *  the  word  issue  has  been  diverted  from  its  general  legal 
acceptation  by  the  occurrence  of  words  of  distribution,  or  other 
expressions  which  point  at  a  mode  of  devolution  or  enjoyment  inconsist- 
ent with  an  estate  tail,  and  which  have  been  decided  to  be  insufficient 
to  convert  the  term  heirs  of  the  body  into  children,  or  to  prevent  its  con- 
ferring an  estate  tail. 

Some  confusion  arises  in  the  cases  from  the  neglect  to  distinguish 
between  a  devise  to  A.  and  his  issue  in  one  unbroken  limitation,  and  a 

(k)  S,ee  Lethieullier  v.  Tracy,  3  Atk.  774,  784,  796,  Amb.  204,  220, 1  Ken.  56. 

[1)  Considering  tlie  inclination  manifested  in  some  of  tlie  cases  to  construe  a  devise  to  a 
person  and  liis  cliildren  as  amounting  to  a  devise  to  A.  for  life,  with  remainder  to  his  children 
(ante,  394,  398),  perhaps  the  reader  will  not  be  disposed  to  place  implicit  confidence  in  the 
adjudication  that  a  devise  to  A.  and  his  issue  living  at  his  decease  gives  to  A.  an  estate  tail. 
There  would  seem  to  be  less  difficulty  in  such  a  case  in  reading  the  gift  to  the  issue  as  a  re- 
mainder than  in  that  of  a  devise  to  A.  and  his  children.  Such  a  remainder,  though  contin- 
gent, would  not  now  be  destructible  during  the  life  of  A.  At  all  events,  there  can  scarcely  be 
a  doubt  that  the  words  in  question  applied  to  personal  estate,  would  be  construed  in  the 
manner  suggested,  namely,  as  giving  a  life-interest  to  A.,  with  a  contingent  disposition  of  the 
ulterior  interest  to  the  issue  living  at  his  death;  [and  this  seems  to  have  been  Lord  Hard- 
wicke's  construction  in  Lampley  «.  Blower,  3  Atk.  396,  where  he. held  that  the  gift  over  on 
death  without  leavinf]  issue  explained  the  word  issue  in  the  gift  ''to  Francis  and  Ann  each 
<me  half,  and  to  then-  issue,"  to  mean  such  issue  as  was  left  at  the  time  of  the  death.  He 
denied  that  the  issue  took  jointly  with  the  parent,  while  at  the  same  time  he  decided  that 
there  was  no  lapse,  which  there  would  have  been  if  "issue  "  had  been  taken  as  a  word  of 
limitation.  .     ,    .,      .         „      .  ,  „ 

(m)  See  Shaw  «.  Weigh,  Crozier  v.  Crozier,  and  Kavanagh  v.  Morland,  stated  post.] 

(n)  Ante,  p.  363.  (o)  13  Edw.  1,  c.  1. 
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devise  to  A.  for  life  and  after  his  death  to  his  issue.  It  is  true  tliey  both 
converge  to  the  same  point,  wlien  issue  is  construed  a  word  of  limita- 
tion ;  but  if,  on  the  other  hand,  the  issue  are  held  to  be  purchasers, 
they  must,  it  is  conceived,  take  differently  in  the  two  cases ;  in  the 
former  jointly  with  the  parent,  in  the  latter  by  way  of  remainder  after 
him ;  though  certainly,  in  some  of  the  cases,  this  distinction  has  been 
overlooked,  and  the  courts  have  shown  a  readiness,  even  where  the 
devise  is  to  a  person  and  his  issue,  not  only  to  read  "issue"  as  a 
word  of  purchase,  on  account  of  words  of  modification  inconsistent -with 
an  estate  tail  being  found  in  the  devise,  but  to  hold  the  issue  to  take 
by  wa}'  of  remainder  expectant  on  the  estate  for  life  of  the  ancestor.  ' 

Thus,  in  Doe  d.  Davy  v.  Burnsall  (ju),  where  a  testator  devised  free- 
hold and  leasehold  estates  to  M.  and  the  issue  of  her  body  law-  To  A- and  his 
fuUv  to  be  begotten  as  tenants  in  common  (if  more  than  one),  ifi,"^;  ^L™"" 
but  in  default  of  such  issue,  or,  living  such,  if  they  should  all  mm,  but  in 
die  under  the  age  of  twenty-one  years,  and  without  leaving  such'issue  or 
lawful  issue  of  any  of  their  bodies,  then  over  to  A. ;  M.,  in  case  they 
before  the  birth  of  a  child,  suffered  a  recovery.     It  was  held  under  iwenty- 
by  the  Court  of  K.  B.,  that  M.  took  for  life,  with  remainder  o^e,  over. 
in  fee  to  her  children  if  she  had  any ;  but  if  she  had  none,  or  they  died 
under  twentj-one  and  without  leaving  lawful  issue,  then  over  ;  and  that 
this  remainder,  therefore,  being  contingent,  was  barred  by  the  recovery 
of  M.     The  same  devise  afterwards  came  before  the  Court  of  C.  P.  {q), 
on  a  case  from  chancer}' ;  and  that  court  certified  that  M.  took  only 
an  estate  for  life  (r),  with  contingent  remainders  over.     E3re,  C.  J., 
said  :  "  If  it  were  not  for, the  words  '  if  they  shall  all  die  under  the  age  of 
twenty-one  years,'  I  should  be  of  opinion  that  this  must  be  construed  to 
be  an  estate  for  life  in  M.,  remainder  in  tail  to  her  issue  as  purchasers, 
with  cross  remainders  to  every  one  of  that  family,  and  then 
*  over ;  but  I  am  at  a  loss  to  know  what  to  do  with  these  words.     *415 
If  I  were   perfectly  satisfied  with   the  rejection  of  the  word 
'  amongst '  in  Doe  v.  Applin  (s) ,  I  would  reject  them,  and  consider 
this  as  a  devise  over  in  case  tlie  issue  of  M.  should  die  without  leaving 
lawful  issue  of  their  bodies  "  (<). 

So,  in  Doe  d.  Gilman  v.  Elvey  (m),  where  a  testator  devised  his  real 

estate  to  his  wife  for  life,  and  after  her  decease  to  his  son  To  H.  and  his 

H.  and  to  the  issue  of  his  body  lawfully  begotten  or  to  be  be-  'ssue,  his  her 

or  their  heirs 
gotten  his  her  or  their  heirs,  equally  to  be  divided  if  more  than  equally  to 

one;  and  if  H.  should  have  no  issue  of  his  body  lawfully  be-  *^  di'i'id^- 

(p)  6  T.  R.  30.  (?)  Burnsall  v.  Davj',  1  B.  &  P.  215. 

(r)  The  certificate  does  not  state  who  were  entitled  under  the  contingent  remainders,  the 
case  not  embracing  that  point.  (s)  4  T.  R.  82,  post. 

(«)  It  is  evident  that  the  word  issue  in  this  passage  of  the  judgment  is  used  in  two  senses, 
differing  in  comprehensiveness;, for  if  used  as  nomen  ffeneratissimum  in  regard  to  the  issue  of 
M.,  it  is  clear  that  such  issue  could  never  fail  without  involving'  the  failure  of  the  issue  of 
such  issue.  To  render  the  sentence  intelligible,  we  must  suppose  the  learned  judge  to  mean, 
in  the  first  instance,  either  issue  of  a  given  class  or  issue  existent  within  a  given  period,  i.  e. 
either  children  or  all  issue  born  in  the  lifetime  of  the  tenant  for  life,  probably  the  latter. 

(a)  4  East,  313. 
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gotten  living  at  his  decease,  then  to  A.  in  fee.  H.  survived  the  testa- 
tor's •widow,  and  before  he  had  any  issue,  suffered  a  recoverj'.  The 
court  considered  the  case  as  falling  exactly  within  Doe  v.  Burnsall,  the 
devise  being  in  eflfect  to  the  issue  as  tenants  in  common.  It  was  held, 
however,  that  whether  H.  took  for  life  or  in  tail,  the  title  under  the 
recovery  was  good ;  the  remainders  in  the  former  case  being  contin- 
gent, and  consequently  destroyed  by  it. 

Of  these  two  cases  it  may  'he  observed  that  they  decided  nothing  more 
Remarks  on  than  that  A  .'s  estate  was  either  a  contingent  remainder  after  an 
fal\  and'ooe  estate  for  life,  or  a  vested  remainder  after  an  estate  tail,  either 
V.  Eivey.  of  which  was  defeated  by  tjie  recovery.  The  opinion  of  the 
court  upon  the  alternative  of  these  propositions  can  hardlj'  be  consid- 
ered as  an  adjudication  on  the  point  here  discussed. 

As  there  was  no  issue  of  the  devisee  at  the  time  of  the  devise  taking 
effect,  the  testator's  bounty  could  only  be  made  to  reach  the  issue  (as- 
suming that  word  to  be  intended  for  a  word  of  purchase),  under  the 
joint  devise  to  them  and  their  parent,  bj'  giving  him  an  estate  tail,  un- 
less the  gift  to  the  issue  were  construed  as  a  remainder,  which  the  court 
undoubledl}'  seemed  inclined  to  do  ;  but  it  is  difficult  to  reconcile  such  a 
construction  with  the  principle  of  the  cases  establishing  that  even  a  de- 
vise to  A.  and  his  children  must,  under  such  circumstances,  be  cou- 
*416  strued  an  estate  tail  in  order  to  let  in  the  children  (x).  *  If  the 
children  could  be  treated  as  taking  by  way  of  remainder,  there  is  no 
necessity  for  having  recourse  to  such  a  rule.  If  in  such  cases  the  court 
is  authorized  to  turn  the  devise  to  the  issue  into  a  remainder,  the  cases 
treated  of  in  the  present  section  cease  to  exist  as  a  distinct  class,  and 
become  blended  with  those  which  form  the  subject  of  the  next  section. 
The  authorities,  however,  do  not  warrant  ainy  such  conclusion,  as  the 
two  preceding  cases  are,  for  the  reason  alreadj'  stated,  scarcely  to  be 
regarded  as  adjudications  on  the  point,  and  are  unsupported  by  any- 
subsequent  cases.  Iijdeed,  in  the  only  case  that  has  since  occurred,  in 
which  the  devise  to  the  issue  was  concurrent  with  that  to  the  ancestor, 
and  not  by  way  of  remainder,  the  devisee  was  held  to  take  an  estate 
tail,  although  words  of  limitation  in  fee  were  superadded.  The  case 
To  A. .and  to  here  referred  to  is  Franklin  v.  Lay(y),  where  a. testator  de- 
to'\he rovJ"^  ^^^^^  to  his  grandson  J.,  and  to  the  issue  of  his  body  lawfully 
of  such  issue,  to  be  begotten  and  to  the  heirs  of  such  issue  forever,  charge- 
able with  a  mortgage ;  but,  if  his  said  grandson  J.  should  die  without 
leaving  any  issue  of  his  body  lawfully  begotten,  then  over ;  Sir  J. 
Leach,  V.-C,  held  it  to  be  an  estate  tail  in  J. ;  observing  that  the 
words  "  dying  without  leaving  issue"  might  of  course  be  restrained  by 
other  expressions  in  the  will  to  issue  living  at  the  death  ;  as  the  general 
words  "  in  default  of  issue"  might  also  be,  but  not  by  words  of  limitation 
superadded  to  the  issue. 

{x)  Wild's  Case,  6  Co.  17;  Davie  v.  Stevens,  Doug.  321;   Seale  v.  Barter,  2  B.  &  P.  486, 
ante,  p.  390.  (y)  6  Mad.  258,  2  Bli.  59,  n. 
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Although  there  seems  to  be  considerable  difficulty  in  reading  a  devise 
to  A.  and  his  issue,  as  a  devise  to  A.  for  life  with  remainder  to  his 
issue,  even  when  accompanied  with  expressions  pointing  at  a  mode  of 
enjoj'ment  inconsistent  with  an  estate  tail ;  yet  it  is  not  denied  that  a 
slight  indication  of  intention  in  tl^e  context  would  be  sufficient  to  induce 
such  a  construction,  and  the  devise  would  then  be  brought  within  the 
scope  of  the  authorities  discussed  under  the  next  division. 

II.  1 .  We  come  now  to  the  consideration  of  those  cases  in  which  a  de- 
vise to  A.  for  life,  and  after  his  death  to  his  issue,  becomes,  by  the 
operation  of  the  rule  in  Shelley's  Case  (2) ,  an  estate  tail. 

One  of  the  earliest  cases  of  this  kind  is  King  v.  Melling  (a),  where 
a  testator  devised  lands  to  A. /or  Z?ye,  and  after  his  To  A.  for  life, 

*  decease  he  arave  the  same  to  the  issue  of  his  body  law-     *417  ''•emamder  to 

°  J  -I  the  issue  of 

fully  begotten  on  a  second  wife  ;  and  for  want  of  such  ,  his  body,  held 

issue  to  B.  and  his  heirs  forever,  provided*  that  A.  might  a°  estate  tail. 
make  a  jointure  of  the  premises  to  such  second  wife,  which  she  might 
enjoy  for  her  life.  Twisden  and  Rainsford,  JJ. ,  held  it  to  be  an  estate 
for  life  in  A.,  in  opposition  to  Hale,  C.  J.,  who  delivered  an  elaborate 
and  argumentative  opinion  in  favor  of  an  estate  tail,  which  construction 
was  afterwards  adopted  hy  all  the  judges  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  K.  B. 

So,  in  Shaw  v.  Weigh  (J),  where  the  testator  devised  lands  to  his 
wife  for  life,  and  after  her  decease  in  trust  for  his  sisters  A.  rp^  ^  ^^^  p 
and  D.,  equally  betwixt  them  during  their  natural  lives,  with-  tor' their 
out  committmg  any  manner  of  waste,  and  if  either  of  his  either  die 
sisters  happened  to  die  leaving  issue  or  issues  of  her  or  their  leaving  issue, 

then  to  sucli 

bodies  lawfully  begotten,  then  in  trust  for  such  issue  or  issues  issue ;  held 
of  the  mother's  share,  or  else  in  trust  for  the  survivor  or  sur-  ^"  ®^'^'^  **''■ 
vivors  of  them,  and  their  respective  issue  or  issues ;  and  if  it  should 
happen  that  both  his  said  sisters  died  without  issue  as  aforesaid,  and 
their  issue  or  issues  to  die  without  issue  lawfully  to  be  begotten  (c),  then 
over.  The  chief  question  was  whether  this  was  an  estate  for  life,  or  an 
estate  tail  in  the  sisters.  It  was  adjudged  in  D.  P.  (affirming  a  judg- 
ment of  the  Court  of  Great  Sessions  for  Flintshire,  which  had  been 
reversed  in  B.  R.),  that  the  devise  created  an  estate  tail  (d). 

In  Ginger  v.  White  (e),  Willes,  C.  J.,  questioned  this  decision;  but 
subsequent  cases  have  placed  its  authority  beyond  all  doubt  (/) . 

(z)  Ante,  p.  332. 

(a)  I  Vent.  225,  232,  2  Lev.  58,  61.  See  also  Taylor  v.  Saver,  Cro.  El.  742;  [Jordan  v. 
Lowe,  6  Beav.  350.] 

(6)  2  Stra.  798, 1  Bam.  B.  E.  54, 1  Eq.  Ca.  Ab.  184,  pi.  28,  3  B.  P.  C.  Toml.  120.  [Vide 
ante,  p.  385,  n.] 

(c)  As  these  words  would  raise  an  implied  gift  in  the  issue  of  the  issue,  the  case  may  be 
classed  with  those  in  which  words  of  limitation  in  tail  are  superadded  to  the  devise  to  the 
issue.     See  also  Franks  «.  Price,  3  Beav.  182,  post. 

.  [(rf)  This  seems  to  have  been  one  of  those  cases  where  lay  Lords  voted  on  a  question  of 
law  and  decided  it  against  the  opinions  of  a  majority  of  the  judges,  only  three  of  whom  held 
it  an  estate  tail,  and  nine  an  estate  for  life.]  (e)  Willes,  359,  post. 

(f)  See  cases  passim  in  the  sequel  of  this  chapter. 
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[In  Haddelsey  v.  Adams  (^),  the  devise  was  to  the  testator's  four 
granddaughters  as  tenants  in  common  for  life,  with  benefit  of  survivor- 
ship, the  remainder  to  trustees  and  their  heirs  upon  trust  to  support  the 
contingent  remainders  thereinafter  hmited,  remainder  to  the  issue  male 
of  the  granddaughters  successivelj^-  lawfully  to  be  begotten,  and  in 
default  of  such  issue  to  the  testator's  right  heirs  forever.  Sir  J.  Ro- 
milly,  M.  R.,  held  that  the  granddaughters  took  estates  tail.] 

*418  *II.  2.  It  is  clear,  too,  that  issue  is  not  converted  into 
a  word  of  purchase  by  the  addition  of  words  of  limitation, 
Effect  of  descriptive  of  heirs  of  the  same  species  as  the  issue  de- 
Z'ionfup™-  scribed  (A).  Thus  in  Roe  d.  Dodson  v.  Grew  (i),  where  a 
added.  testator  devised  unto  his  nephew  G.  for  his  natural  life,  and 

To  the  heirs  after  his  decease  to  the  use  of  the  male  issue  of  his  lody  law- 
body  of  such  fully  to  be  begotten  and  the  heirs  male  of  the  body  of  such 
issue  male.  issue  male,  and  for  want  of  such  male  issue,  then  over  ;  the 
Court  .of  C.  P.  held  that  G.  took  an  estate  tail.  Wilmot,  C.  J.,  said 
that  the  intention  certainly  was  to  give  G.  an  estate  for  life  only ;  but 
the  intention  also  was  that  as  long  as  he  had  anj'  issue  male  the  estate 
should  not  go  over  {k) ;  and  if  we  balance  the  two  intentions,  the 
weightier  is  that  all  the  sons  of  G.  should  take  in  succession.  Clive,  J., 
said  too  great  a  regard  had  been  paid  to  the  superadded  words  "  heirs 
male  of  the  body  of  such  heirs  male."  Bathurst,  J.,  laid  it  down  as  a 
rule,  that  where  the  ancestor  takes  an  estate  of  freehold,  if  the  word 
"issue"  in  a  will  comes  after,  it  is  a  word  of  limitation.  Gould,  J., 
observed  that  the  word  is  used  in  the  statute  De  Denis  promiscuously 
with  the  word  "  heirs  ;  "  that  the  term  "  issue  "  comprehends  the  whole  gen- 
eration as  well  as  the  word  "  heirs"  (of  the  bodj'),  and,  in  his  judgment, 
the  word  "  issue"  was  more  properly  a  word  of  limitation  than  a  word 
of  purchase. 

This  case  (which  has  always  been  regarded  as  a  leading  authority) 
To  the  heirs  seems  to  have  overruled  Backhouse  v.  Wells  (/) ,  whei'e  the 
Sw  of  the  devise  being  to  J.  for  his  life  only,  witliout  impeachment  of 
issue  male.  waste,  and  after  his  decease  then  to  the  issue  male  of  his  body 
lawfully  to  be  begotten,  if  God  should  bless  him  with  any,  and  to  the 
heirs  male  of  the  body  of  such  issue  lawfull}'  begotten  ;  and  for  default  of 
such  issue,  over;  it  was  adjudged  that  J.  took  an  estate  for  life,  and 
that  the  limitation  to  the  issije  was  a  description  of  the  person  who  was 
to  take  the  estate  tail. 

Observations  It  would  be  idle  to  attempt  to  distinguish  Backhouse  v. 
upon  Roe  v.     -Wells  from  Roe  v.  Grew,  on  the  ground  of  the  words  "  only," 

[{(/)  22  Beav.  266.]  (A)  See  same  rule  as  to  heirs  of  the  bodv,  ante, 

(!)  2  Wils.  322;  better  reported  Wilm.  272.    See  also  Shaw  w.  Weigh,  in  the  text. 

(k)  Or  rather  that  the  issue  should  talte  it. 

(0  1  Eq.  Ca.  Ab.  184,  pi.  27,  Fort.  133.  [It  hag  been  suggested  by  Sir  E.  Sugden,  3  Jo. 
&  Lat.  57,  that  the  court  may  have  considered  the  word  "issue"  as  used  in  the  singular 
number,  on  the  ground  that  according  to  10  iWod.  181,  the  remainder  was  "  to  the  heire  males 
of  that  issue."    As  to  "issue "  in  the  singular  see  below,  p.  419.] 
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and  "  without  impeachment  of  waste,"  and  "  if  God  shall  S''T/"*. 
bless  him  with  anj-."   The  two  first  expressions  merely  show  Wella. 
that  the  testator  intended  to  confer  an  estate  for  life,  and  noth- 
ing more,  *  which  sufficiently  appeared  by  the  express  limitation    *419 
for  life,  and  the  last  words  are  obviouslj'  implied  in  every  gift  of 
this  nature. 

The  authority  of  Roe  v.  Grew  has  been  confirmed  by  Hodgson  v. 
Merest,  where  the  devise  was  to  A.  for  the  term  of  his  natural  life, 
and,  after  his  decease,  then  to  the  issue  of  his  body,  and  to  the  heirs  of 
the  body  of  such  issue,  with  remainders  over ;  and  it  was  held  that  A. 
took  an  estate  tail  (?n). 

It  is  also  established,  that  the  addition  of  a  limitation  to  the  heirs 
general  of  the  issue  will  not  prevent  the  word  ' '  issue  "  from  Superadded 
operating  to  give  an  estate  tail  as  a  word  of  limitation  (n).  limitation  to 
This  position,  indeed,  may  appear  to  be  encountered  by  the  (^ejwrai  of  the 
well-known  case  of  Loddington  v.  Kime  (o) ,  where  under  a  '^^"^■• 
devise  to  A.  for  life  without  impeachment  of  waste,  and  in  ^^ahider'to 
case  he  should  have  any  issue  male,  then  to  such  issue  male  issue  male 
and  his  heirs  forever,  [and  if  he  die  without  issue  male,  then  ^nd  if  he  die' 
to  B.  and  his  heirs,]  it  was  held  that  A.  took  an  estate  for  over- 
life  only,  with  a  contingent  fee  to  his  issue  male. 

It  will  require  some  v6ry  fine-spun  distinctions  to  reconcile  this  case 

with  subsequent  decisions.     In  King  v.  Burchell  (jo)  the  To  A.  for  life, 

testator  devised  [his  houses  at  Maidstone]  to  J.  for  his  life,  remainder  to 
•-..  -•  ^  •^    ■    ms  issue  male 

and  alter  the  determination  of  that  estate  unto  the  issue  male  and  their 

of  the  hody  of  J.  lawfuUj'  to  be  begotten  and  to  their  heirs,  ^^^^^  ^^ 
and  for  want  of  such  issue,  over ;  and  if  J.  or  his  issue  in  A. 
should  alien  the  premises  they  were  charged  with  2,000?. ;  Lord  Keeper 
Henley  held  that  J.  was  tenant  in  tail,  and  that  the  proviso  was  repug- 
nant and  void :   he  distinguished  Loddington  v.  Kime  be-  Loddington 
cause  there  the  remainder  was  expressly  contingent ;  [and  tn^ished'b'v 
because  the   word    "his"  was  used  instead   of  the  word  Henley, L. k!!. 
"  their  "  in  the  limitation  to  the  heirs  of  the  issue,  whereby  it  appeared 
that  one  particular  person  was  pointed  at,  and  that  all  the  issue  were 
not  intended  to  take.     This  force  of  the  word   "his"  is  noticed  by 
Lord  Raymond  in  Goodright  v.  Pullyn  {q) ,  where,  however,  he  , 

*  referred  the  word  to  the  ancestor.     If  Loddington  v.  Kime  is     *420 

(m)  9  Price,  556.  FSo  stated  in  marginal  note  only.  See  also  Irwin  v.  Cuff,  Hayes,  30; 
with  which  compare  Hockley  v.  Mawbey,  1  Ves.  Jr.  143,  post.] 

tra)  See  same  rule  as  to  heirs  of  the  body,  ante,  360. 

(o)  1  Salk.  224,  Ld.  Raym.  203,  [3  B.  P.  C.  Toml.  64  nom.  Barnardiston  v.  Carter.] 

(p)  1  Ed.  424,  Amb.  379.  [The  devise  hpre  referred  to  is  the  second  one  in  the  will, 
namely,  of  the  Maidstone  estate.  The  case,  so  far  as  it  relates  to  the  first  devise,  properly 
belongs  to  the  next  division  of  this  section.  No  distinction  was  taken  between  the  two, 
thougn,  as  we  shall  hereafter  see,  they  would  now  be  considered  to  have  different  effects. 

(y)  2  Stra.  731,  stated  ante,  360.  And  see  per  Sir  E.  Sugden,  3  Jo.  &  Lat.  57,  cited 
above,  n.  (/).] 
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referable  to  these  special  grounds,  it  is  not  opposed  to  the  posi- 
tion above  laid  down. '  As  to  the  other]  distinction  taken  by  the  Lord 
g       ,  Keeper,  it  may  be  asked,  is  not  every  remainder  to  a  class 

Loddington  contingent  in  this  sense,  namelj'',  as  respects  the  event  of 
V.  Kime.  there  being  objects  to  claim  under  it.  Upon  this  principle. 
Sir  W.  Grant,  in  Elton  v.  Eason(?-),  held  that  the  words  "if  any," 
annexed  to  a  limitation'to  the  heirs  of  the  body,  did  not  varj'  the  con- 
struction. It  is  futile,  therefore,  to  attempt  to  preserve  Loddington  v. 
Kime  by  any  such  distinction. 

Another  decision  which  may  seem  to  militate  against  the  rule  before 
laid  down  is  Doe  d.  Cooper  v.  CoUis  (s),  where  a  testator  devised  to  his 
daughter  E.,  and  to  S.  the  wife  of  W.,  to  be  equally  divided  between 
_,  g  ,  ..^^  them,  not  as  joint-tenants  but  as  tenants  in  common,  viz. 
remainder  to'  the  one  moiety  to  E;  and  her  heirs  forever,  and  the  other 
^hlhTelT^  moiety  to  S.  for  the  term  of  her  natural  Kfe,  and  after  her 
held  estate  decease  to  the  issue  of  her  body  lawfully  begotten  and  their 
heirs  forever.  There  was  no  devise  over.  The  question  was 
whether  S.  took  an  estate  tail  or  an  estate  for  her  life,  with  remainder 
in  fee  to  her  children  (t)  ;  and  the  court  decided  in  favor  of  the  latter 
construction.  Lord  Kenj-on  observing  that  issue  was  either  a  word  of 
purchase  or  of  limitation,  as  would  best  answer  the  intent  of  the  de- 
visor ;  and  he  remarked  that  the  property  was  to  be  equally  divided, 
which  it  would  not  be  if  S.  were  held  to  take  an  estate  tail ;  for,  in  that 
case,  the  reversion  in  fee  of  that  moiety  would  be  again  subdivided 
between  the  heirs  of  the  two  daughters. 

It  is  diflBcult  to  accede  to  the  reasoning  which  ascribed  to  the  words 
Remark  on  of  division  this  influence  on  the  construction,  since  they  were 
Doe  J).  CoUis.  merely  applied  to  the  corpus  of  the  land,  not  to  the  inheri- 
tance. At  all  events,  it  is  enough  for  our  present  purpose  to  show  that 
the  case  was  decided  upon  special  grounds,  and  not  in  opposition  to  the 
doctrine  that  a  limitation  to  the  heirs  of  the  issue  superadded  to  the  de-  , 
vise  to  the  "issue  "  is  inoperative  to  vary  the  construction.  As  such, 
indeed,  it  would  have  been  clearly  overruled  by  subsequent  cases. 

Thus,  in  Denn  d.  Webb  v.  Puckej-  (m)  the  testator  devised  to  his 
„    ,  J  ^  grandson  N.  for  life  without  impeachment  of  waste, 

lite,  remain-  *4:21  and  *  after  his  decease  to  the  issu^  male  of  his  body  law- 
fssue°and  to  ^^^^^  begotten  and  to  the  heirs  and  assigns  of  such  issue 

thekeirs  and  male  forever;  and  in  default  of  such  issue  male,  then  over. 
suc^lssue,  ■'^-  suffered  a  recovery,  and  the  question  raised  was  whether, 
held  an  es-  under  the  devise,  he  was  tenant  in  tail  or  tenant  for  life 
only.  The  couit  held  that  the  general  intention  of  the  tes- 
tator was  that  the  male  descendants  of  his  grandson  N.  should  take 

M  19  Ves.  73.     [See  also  Marshall  i;.  Grime,  28  Beav.  375.]  (s)  4  T.  R.  294. 

[{()  This  case  is  not  an  authority  tiiat  "issue  "  in  such  a  limitation  is  to  be  read  "children," 
for  it  does  not  appear  tliat  there  were  any  other  issue  -who  could  have  taken ;  it  is  most  prob- 
able there  were  not,  as  the  eldest  child  was  only  sixteen  when  S.  levied  a  fine  sur  cmiuzance, 
&o.]  -  (M)  5  T.  R.  299. 
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the  estate,  and  that  none  of  those  to  whom  the  subsequent  limita- 
tions were  given  should  take  until  all  such  male  descendants  were 
extinct,  and  to  effectuate  this  it  was  necessary  to  give  him  an  estate 
tail ;  for  if  his  issue  took  by  purchase.  Lord  Kenyon  thought  it  would 
be  difficult  to  extend  it  to  more  than  one  (x),  and  that  even  if  the  words 
comprehended  all  the  male  issue  as  tenants  in  common  in  taU,  yet  that 
would  not  have  answered  the  devisor's  intention,  because  there  were  no 
words  to  create  cross  remainders  between  them  (y).  But  it  was  held, 
even  if  the  issue  would  have  taken  bj^  purchase,  j-et  that,  being  a  con- 
tingent remainder,  it  was  destroyed  by  the  recovery  which  was  suffered 
before  the  birth  of  issue,-  so  that  the  defendant,  who  claimed  under  the 
recovery,  was  entitled  qudcunque  via  data  (z) . 

So,  in  Frank  v.  Stovin(a),  where  a  testator  devised  to  B.for  life 
without  impeachment  of  waste,  with  power  to  make  a  joint-  to  B.  for 
ure  to  any  future  wife,  and  after  his  decease  then  to  the  use  '/®'  •■«™aii- 

^  aer  to  his 

of  the  issue  male  of  the  body  of  B.  lawfully  begotten  and  to  be  issue  male 
begotten  and  their  heirs  ;  and  in  default  of  such  issue,  then  ^"f.^  held 
over.     B.  had  issue,  and  afterwards  suffered  a  recovery,  an  estate  tail. 
Lord  EUenborough  was  of  opinion  that  the  ease  was  governed  by  Eoe 
V.  Grew,  and  accordingly  that  B.  took  an  estate  tail. 

[And  if  the  addition  of  formal  words  of  inheritance  will  not  prevent 
the  word  issue  from  operating  as  a  word  of  limitation,  still  less  (b) 
win  informal  words  do  so  though  sufficient  *  to  carry  the  inheri-     *422 
tance,  such  as  "  all  my  interest"  (c)  or  "  forever"  (<^).] 

It  should  be  observed  that  in  Frank  v.  Stovin  (e)  Le  Blanc,  J.,  made 
a  distinction  between  that  case  and  Denn  v.  Puckey  (/)  and  Effect  of 
the  case  of  Doe  v.  Collis  (g),  by  reason  of  the  limitation  over  limitation 
"in  default  of  such  issue,"  which  occurred  in  those  cases,  fruu of °ucii 
[This  distinction  has  been  the  subject  of  much  discussion,  issue." 
On  the  one  hand  reference  is  made]  to  the  cases  discussed  in  the  next 
chapter  establishing  that  this  expression,  following  a  devise  to  any  class 
of  issue,  refers  to  those  objects  ;  [and  it  is  argued  that]  if  in  the  case  of 
a  devise  to  sons  or  children,  and  in  default  of  such  issue  over,  the  clause 
introducing  the  devise  over  is  inoperative  to  vary  the  construction  of  the 
prior  devise,  how  can  it  have  more  power  where  following  an  express 

(x)  He  is  made  to  say,  "  It  has  been  contended  that  N.  took  only  an  estate  for  life;  if  so, 
what  estate  was  given  by  the  words,  'to  the  issue  male  of  his  bod}'  lawfully  begotten,  and 
the  heirs  and  assigns  of  such  issue  male? '  Was  it  to  extend  to  more  than  one  son?  It  would 
be  difficult  to  extend  it  to  more  than  one,  and  I  conceive  that  the  eldest  must  have  taken  the 
absolute  interest  in  the  estate.  But  that  would  have  defeated  the  devisor's  intention,  because 
it  it  had  descended  (qu.  devolved  ?)  to  that  one  son,  and  he  had  died  without  making  any 
disposition  of  it,  it  would  have  gone  over  to  the  other  sons  of  the  devisor,"  i.  e.  by  descent, 
for  if  it  were  a  devise  in  fee  to  the  son,  of  com'se  no  remainder  could  be  limited  on  that  estate. 

{y)  They  would  clearly  have  been  implied,  but  there  seem  to  have  been  insuperable 
obstacles  to  the  suggested  construction. 

[(z)  Since  8  &  9  Vict.  c.  106,  s.  8,  no  act  of  the  tenant  for  life  before  issue  born  can  now 
destroy  subsequent  contingent  remainders.     See  Ch.  XXVI.] 

{a)  3  East,  548.     [See  also  Sturge  u.  Sturge,  12  Beav.  230. 

(b)  See  Fuller  v.  Chamier,  L.  E.  2  Eq.  682,  ante,  p.  328. 

(c)  Manning  v.  Moore,  Ale.  &  Nap.  96.  (cQ  Griffiths  v.  Evan,  5  Beav.  241.] 
(e)  3  East,  551.                                    (/)  Ante,  420.  {g)  lb. 
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devise  to  issue  explained  by  the  context  to  mean  sons  or  children  ?  The 
two  cases  [it  is  said]  are  identical  in  principle  :  and  to  say  that  the  words 
"  in  default  of  such  issue"  refer  to  the  objects  of  the  prior  devise,  who- 
ever they  may  be,  and  that  those  objects  mean  issue  indefinitely  by  the 
effect  of  the  words  in  question,  seems  very  much  like  reasoning  in  a 
circle  (A),  [The  answer  is,  that  when  it  is  a  question  whether  the 
general  term  "issue  "is  or  is  not  explained  by  the  context  to  mean 
children,  the  whole  context  must  be  taken  into  account,  and  that  it  is  no 
more  permissible  to  exclude  the  words  "in  default  of  such  issue"  from 
consideration  than  any  other  part  of  the  context.  Nearly  everj'  judge 
who  has  had  to  construe  a  devise  to  issue,  and. has  found  such  a  clause 
in  the  will,  has  expressly  relied  on  it  as  one  ground  for  giving  the  an- 
cestor an  estate  tail ;  and  in  Woodhouse  v.  Herrick  (i)  Sir  W.  P.  Wood 
distinctly  asserted  its  importance  as  a  material  part  of  the  context.  Of 
.  course  its  absence  is  not  conclusive  in  favor  of  construing  ' '  issue  " 
*423  as  a  word  of  *  purchase,  and  falls  far  short  of  reconciling 
Doe  V.  ColUs  with  other  authorities,  which  have  established  that] 
a  devise  to  A.  for  life,  remainder  to  his  issue  and  the  heirs  of  such  issue 
with  or  without  a  limitation  over,  confers  an  estate  tail  on  A.  (k).  [Lord 
St.  Leonards  is  sometimes  cited  as  if  he  had  laid  down  a  contrary  rule : 
but  what  he  says  is  "a  devise  to  A.  for  life,  with  remainder  to  his  issue, 
with  superadded  words  of  limitation  in  a  manner  inconsistent  with  a 
descent  from  A.  will  give  the  word  issue  the  operation  of  a  word  of 
purchase"  {l). 

But,  as  already  shown  (m),  if  the  superadded  words  of  limitation  nar- 
Superadded  '"°^  ^^^  courseof  descent,  they  convert  even  "  heirs  of  the 
words  of  body  "  into  words  of  purchase,  since  "  it  is  absolutely  impos- 
which  change  ^^^^^  ^J  any  implied  qualification  to  reconcile  the  superadded 
the  course  of  words  to  those  preceding  them,  so  as  to  satisfy  both  by  con- 
struing the  first  as  words  of  limitation  "  (re).  This  principle 
appears  to  be  equally  applicable  where  the  prior  word  is  "  issue."  In 
To  A.  for  Hamilton  v.  West  (o) ,  where  there  was  a  devise  to  A.  for 
mainderto'^"  life,  with  remainder  to  her  first  and  other  sons  in  tail  male, 
her  issue  fe-    with  remainder  "  to  the  issue  female  of  the  said  A.  and  the 

[(/i)  The  argument  is  Mr.  Jarman's,  who  concluded  that,]  if  in  Doe  v.  Collis  "  issue  "  was 
properly  construed  to  mean  children,  the  words  "  in  default  of  mch  issue  "  in  Denn  v.  Puckey 
and  Frank  v.  Stovin  ought,  according  to  the  class  of  cases  just  mentioned,  to  have  been  read 
in  default  of  such  children :  but  that  as  they  were  not  so  construed  it  followed  that  Doe  v. 
Collis,  as  far  as  it  rested  on  this  distinction,  was  overruled.  [The  whole  argument  was  obvi- 
ously directed  against  Lord  Kenyon's  method  of  dealing  with  these  cases,  viz.:  first  inferring 
from  the  superadded  words  of  limitation  or  distribution,  without  taking  into  account  the  gift 
over  in  default  of  issue,  that  "issue"  was  used  for  "children"  (which  he  called  the  .partic- 
ular intent),  and  then  sacrificing  that  in  order  to  give  effect  to  the  "general  intent,"  which  he 
inferred  from  the  gift  over  in  default  of  issue:  see  further  Ch.  XL.,  s.  3,  subs.  4. 

(j)  1  K.  &  J.  352,  stated  below. 

(k)  See  ace.  per  Lord  Cranworth,  Parker  t).  Clarke,  6  D.  M.  &  G.  109;]  Hayes,  Inq.  302. 
[Cf.  Phillips  ».  James,  2  Dr.  &  Sm!  404,  3  D.  J.  &  S.  72  (executory  articles  for  settlement). 

(0  Montgomerv  v.  Montgomery,  3  Jo.  &  Lat.  57,  stated  below. 

(m)  Ante,  p.  362.  (n)  Fea.  C.  E.  183.  (o)  10  Ir.  Eq.  Rep.  75. 
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heirs  of  their  bodies,  with  remainder  over :  it  was  held,  bj'  "^ale  and  the 
Smith,  M.  R.,  Ir.,  that  A.  did  not  take  an  estate  in  tail  bodies. 
female  expectant  on  the  estates  tail  of  her  first  and  other  sons,  but  that 
the  daughters  of  A.  took  estates  in  tail  general  by  purchase,  the  limita- 
tion to  the  heirs  general  of  the  bodies  of  the  issue  being  inconsistent 
with  an  estate  in  tail  female  in  the  ancestor. 

Here,  it  will  be  observed,  the  superadded  words  of  limitation  (heirs  of 
the  bod}')  were  more  extensive  than  those  ujDon  which  they  were  engrafted 
(issue /e?rea^e) ,  and  might  have  been  satisfied  in  a  qualified  sense  with- 
out attributing  to  them  the  effect  of  changing  the  course  of  descent ; 
just  as  in  the  case  of  a  devise  to  A.  for  life,  remainder  to  his  issue  or 
to  the  heirs  of  his  body  and  their  heirs  general,  in  which  case  "issue  "is 
a  word  of  limitation  notwithstanding  the  superadded  words,  the  reason 
given  being  that  "  the  superadded  words  are  not  contrary  to  or  incoin- 
patible  with  the  preceding,  but  in  their  general  sense  include  tljem ; 
and  there  is  no  improbability  in  the  supposition  that  they  were 
used*  in  the  same  qualified  sense  as  the  preceding;  and  then  *424: 
both  may  be  satisfied'  by  taking  the  first  as  words  of  limita- 
tion "  {q) .  However,  this  construction  does  not  appear  to  have  been 
applied  in  any  decided  case  where  the  superadded  words  indicate  a 
special  course  of  descent,  less  general  than  one  in  fee-simple  ;  and  it  is 
not  improbable  that  the  doctrine  of  Hamilton  v.  West  will  be  supported 
as  well  where  the  preceding  words  are  "  male"  or  "  female  heirs  of  the 
body"  as  where  the  more  flexible  term  "  issue"  is  used.] 

n.  '3..  It  might  seem  upon  principle  to  follow  that  words  of  distribu- 
tion annexed  to  the  devise  to  the  issue,  or  any  other  expres-  Words  of 
sions  prescribing  a  mode  of  enjoyment  inconsistent  with  the  modification 
course  of  descent  under   an  estate  tail,  would  be  no  less  with  an  es- 
inoperative  than   superadded   words   of  liniitation   to   turn  ^^  **''■ 
'■'■issue"  into  a  word  of  designation;  and  such  undoubtedly  is  the  doc- 
trine of  some  at  least  of  the  cases. 

Thus,  in  Doe  d.  Blandford  «.  Applin(j-),  where  a  testator  devised 
an  estate  at  A.  to  W.  for  life,  and  after  his  decease  to  and  Devise  of 
amongst  his  issue,  and  in  default  of  issue,  over;  it  was  held  estate  to  W. 

for  I116   rp- 

that  W.  took  an  estate  tail:   Lord  Kenyon  and  Buller,  J.,  maindeV  to 
reasoned  much  on  the  words   limiting  over  the   property,  andamonffst 

o  i-     r      J  5   his  issue,  and 

(?)  Fearne,  C.  R.  184,  ante,  p.  36.3.]  • 

()■)  4  T.  R.  82;  and  see  8  T.  R.  8,  n.  [See  also  King  v.  Burchell,  1  Ed.  424,  4  T.  R.  296, 
n.,  3  T.  R.  145,  n.,  Amb.  379,.Serj.  Hill's  MSS.  Vol.  V.  pp.  522,  633,  and  Fearne,  C.  R.  164. 
But  it  is  not  easy  to  collect  from  these  different  reports  whether  Lord  Henley's  opinion  in 
favor  of  an  estate  tail  referred  to  the  devise  of  the  Hunton  estate  (in  which  both  words  of 
distribution  and  words  of  limitation  wei'e  superadded  to  the  gift  to  the  issue  of  J.  H.).  If  it 
did,  it  is  in  point  on  the  question  discussed  in  this  section.  It  was  so  treated  by  Wood,  V.-C, 
in  Woodhouse  v.  Herrick,  1  K.  &  .1.  352,  stated  post,  and  by  Sir  E.  Sugden  in  Montgomery 
V.  Montgomery,  3  Jo.  &  Lat.  58,  59,  and  questioned  by  both  those  judges.  But  it  may  be 
observed  that,  whatever  the  weight  due  to  an  opinion  of  Lord  Henlev,  the  case  did  not  require 
a  decision  of  the  question,  the  decree  dismissing  the  bill  being  amply  warranted  by  the  ille- 

fality  of  the  proviso  upon  which  the  plaintiff's  claim  was  founded ;  see  per  Lord  Loughborough, 
acoDS  V.  Amyatt,  13  Ves.  481,  n.,  and  per  Sir  E.  Sugden,  ubi  supra.'] 
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in  default  of  and  the.  latter  admitted  that  in  rejecting  the  words  "and 
heW  kn^^"^'  amongst,"  they  went  beyond  any  of  the  preceding  cases, 
estate  tail.  Grose,  J.,  referred  the  decision  to  the  broad  (and,  it  is  con- 
ceived, the  true)  ground,  that  the  word  issue  was  a  word  of  limitation, 
and  different  from  children,  citing  the  declaration  of  Eainsford,  J.  (s), 
"  that  the  word  issue  is  ex  vi  termini  nomen  coUectivum,  and  takes  in  aU 
issues  to  the  utmost  extent  of  the  familj',  as  far  as  the  words  heirs  of  the 
bodywould  do." 

jj       ,  The  authority  of    Doe  v.  Applin   was  deniecf  by 

Doe  V.  *425    Eyre,  C.  J.,  in  *BurnsaIl  v.  Davy  {t)  and  [doubted] 

PP  by  Lord  [Loughborough],  in  Jacobs  i».  Amj-att  (m) , 

but  it  is  now  indisputable  {x) .  The  fact  that  Lord  [Loughborough] ,  in 
deciding  Jacobs  v.  Amj^att,  [where  the  words  used  were  "  heirs  of  the 
bodj',"]  found  it  necessary  to  question  Doe  v.  Applin,  shows  that  he  saw 
no  distinction  between  devises  to  heirs  of  the  body^  and  issue,  in  regard 
to  the  effect  of  superadded  expressions. 

So,  in  Doe  d.  Cock  v.  Cooper  (y),  where  a  testator  devised  lands  to 
rr,  „  ,    ,-^     Ms  nephew  R.  for  the  term  only  of  his  natural  life,  and  after 

To  R.  for  life,      .  '^  ,-,■-,  7  >. 

remainder  to  his  decease  he  devised  the  same  to  the  lawful  issue  of  R.  as 
^mantfin"  tenants  in  common  ;  but  in  case  R.  should  die  without  leaving 
common,  with  lawful  issue,  then  after  his  decease  the  testator  devised  the 
in^efauTt^of  l^ids  to  G.  in  fee.  It  was  held  that  R.  took  an  estate  tail, 
issue,  held  an  to  accomplish  the  general  intention,  and  bj' implication  from 
the  words  devising  over  the  property  in  case  R.  should  die 
without  issue  (z).  In  this  case,  even  if  the  issue  took  as  purchasers, 
the  contingent  remainder  to  them  had  been  destroj-ed  by  a  recovery 
suffered  by  R. ;  but  the  court  decided  the  case  unreservedly  on  the  other 
point. 

With  the  two  preceding  cases  maj-,  it  is  conceived,  be  classed  the 
case  of  Ward  v.  Bevil  (a),  where  a  testator  devised  a  messuage,  &c., 
Issues  jointly  called  B.,  to  hi^  son  W.  during  his  life,  adding  "  in  case  he 
to  inherit.  jjas  issues  then  it  is  my  will  that  they  should  jointly  inherit 
the  same  after  his  decease."  After  other  bequests  the  testator  devised 
over  the  whole  of  his  property  upon  W.'s  dying  without  issue.  It  was 
held  by  Alexander,  C.  B.,  that  W.  took  an  estate  tail  in  B. 

It  must  be  admitted  that  in  Doe  v.  Applin  and  Doe  v.  Cooper  Lord 
Influence  of  Ken3'on  and  most  of  the  other  judges  distinctlj'  grounded 
duckig'devrse  *^®""  judgment  on  the  intention  appearing  by  the  words 
over.  devising  the  property  over,  that  the  estate  should  not  pass 

to  the  ulterior  devisee  until  a  failure  of  the  descendants  of  the  first 

(s)  Finch,  282.  («)  1  B.  &  P.  215,  ante,  414. 

(M)  4  B.  C.  (J.  542,  [13  Ves.  479  n.,  post,  Ch.  XLIV.  (personalty).] 

[{x)  Except  when  viewed  with  relation  to  the  distinction  introduced  by  later  cases  (see 
post),  that  as  the  devise  was  of  "an  estate,"  the  issue  taking  by  purchase  might  have  taken 
the  fee,  and  therefore  the  .ancestor  ought  to  have  taken  only  for  life.]  (y)  1  East,  229. 

(2)  Notwithstanding  that  Mr.  Justice  Grose,  in  Doe  v.  Applin  (ante,  424),  argued  so  clearly 

jn  "issue"  being  a  word  of  limitation,  he  here  assumed  it  to  mean  children. 


upoi 

(o)  1  Y.  &  J.  512 
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taker  (5).  *  [And  numerous  cases  will  be  found  in  the  sequel  *426 
where  similar  words  have  been  relied  on  as  favoring  a  similar 
conclusion.  As  part  of  the  context  they  must  necessarily  be  taken  into 
account  upon  the  question-  whether  the  generalitj-  of  the  word  issue  in 
the  primary  devise  is  restrained  by  the  context  (c).  But  the  aid  of 
such  words  does  not  appear  to  be  indispensable  in  order  that  "issue" 
in  the  primary  devise  may  be  a  word  of  limitation :  in  Jackson  v.  Cal- 
vert (rf),  where  the  devise  was  of  freeholds  and  leaseholds  together  to  A. 
for  life,  and  after  his  death  to  the  male,  issue  of  his  body  in  equal  shares 
(without  more)  ;  it  was  assumed  that  A.  was  tenant  in  tail  of  the  free- 
holds, the  only  question  raised  being  whether  "issue"  ought  to  be 
similarlj-  construed  with  regard  to  the  leaseholds,  so  as  to  give  A.  the 
absolute  propertj-  in  them,  which  was  negatived  (e).] 

Passing  by  the  cases  of  Doe  d.  Davy  v.  Burnsall  and  Doe  v.  El- 
vey(/)  already  discussed,  we  come  to  Merest  v.  James  {g),  where 
the  devise  was  to  the  use  of  the  testator's  daughter  for  Devise  over 
her  natural  life,  and  after  her  decease  then  to  the  use  of  jfyTto^attain 
the  issue  of  her  body  lawfully  begotten  ;  and  in  default  of  twenty-one. 
issue,  or  in  case  none  of  such  issue  Kved  to  attain  the  age  of  twentj'- 
one  years  then  over.  On  a  case  from  Chancer}',  the  Court  of  C.  P. 
certified  that  the  daughter  took  an  estate  for  life  only.  The  reasons 
on  which  this  opinion  was  founded  do  not  appear :  but  Crump  v.  Nor- 
wood {h)  and  also  Doe  v.  Burnsall  were  much  relied  upon  as  authorities 
for  the  construction  adopted  bj'  the  court. 

*  The  solitary  ground  in  this  case   for  diverting   the   word    *427 
"  issue "  from  its  more  extensive  signification  seems  to  have 
been   the   devise  over  in   case  of  the   issue   dying  under  ]yie,.ggtv 
twenty-one,  which  it  will  be  remembered  is  precisel}'  the  James 
circumstance  that  both  Lord  Eldon   and  Lord  Redesdale  ^'^"'""'^  • 

[(6)  Mr.  Jarman's  original  text  continued  thus :]  "  But,  it  may  be  asked,  is  not  this  inten- 
tion equally  manifest  in  the  gift  to  the  issue  in  the  devi.se  itself  ?  If  the  word  '  issue '  in  the 
clause  introducing  the  devise  over  cannot  be  satisfied  without  letting  in  nil  the  descendants, 
how,  pari  ratione,  can  it  be  satisfied  in  the  prior  devise  by  a  narrower  construction  ?  Suppos- 
ing that  the  testator,  by  evincing  an  intention  that  the  issue  shall  take  in  a  manner  incon- 
sistent with  the  devolution  of  the  property  under  an  estate  tail,  restrained  the  generality  of 
that  term,  it  seems  to  be  a  necessary  corollary  of  this  proposition  that  the  subsequent  words, 
devising  the  property  over  in  case  (if  the  failure  of  issue  of  the  first  taker,  are  referable  to  the 
same  objects;  for  if  these  words,  following  a  devise  to  children  in  fee,  be,  as  we  shall  pre- 
sently see  they  clearly  are,  merely  referential  (Goodright  v.  Dunham,  Doug.  264 ;  Ghiger  d. 
White  V.  White,  Willes,  348.  post),  then  a  fortim-i  they  must  receive  the  same  construction 
when  the  testator  has  immediately  before,  and  in  devising  this  very  property,  used  the  snma 
word  'issiie.'  In  truth,  the  reliance  which  has  been  placed  upon  the  words  introducing  the 
devise  over  is  quite  as  indefensible  in  these  cases  as  where  the  preceding  devise  is  to  '  heirs  of 
the  body '  (ante,  p.  376) ;  and  it  appears  to  have  been  productive  of  the  same  kind  of  mischief; 
for  here,  as  there,  the  consequence  is  that  in  several  subsequent  cases  the  word  '  issue '  has 
been  cut  down  to  a  word  of  designation  upon  grounds  such  as  those,  or  even  feebler  than 
those,  adopted  by  Lord  Kenyon  in  the  cases  under  consideration,  notwithstanding  there  were 
w'ords  introducing  the  devise  over,  which  always  served  to  conduct  his  Lordship  to  the  sound 
conclusion  that  the  testator  meant  an  estate  tail."  [The  foregoing  argument  proceeds  on  the 
assumption  that  Lord  Kenyon  in  the  cases  referred  to  first  held  "issue  "  to  be  cut  down,  by 
words  of  distribution,  &c.,  to  ''children";  but  seoondiv  disregarded  that  upon  the  strength 
of  the  gift  over.]  (c)  See  per  Parke,  B.,  16  M.  &  W.  275.  (d)  1  J.  &  H.  235. 

(e)  See  as  to  this  post,  Ch.  XLIV.  (/)  Ante,  pp.  414,  415. 

((/)  4  J.  B.  Moo.  327,  1  Br.  &  B.  484.  (A)  Ante,  p.  377. 
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considered  to  have  been  improperly  allowed  to  control  the  construction 
of  "  heirs  of  the  bod.y  "  in  Doe  v.  Gofr(j)  ;  and  Lord  Redesdale  strongly 
denied  that  such  a  limitation  was  inconsistent  with  giving  an  estate  tail 
to  the  prior  devisee  {k) .  The  case  was  decided  between  the  period  of 
the  determination  of  Doe  v.  Goff  in  K.  B. ,  and  that  of  its  being  over- 
ruled in  D.  P.  ;  and  this,  even  if  subsequent  authority  were  wanting, 
would  be  sufficient  to  cast  a  shade  of  doubt  upon  the  decision  :  [and 
although  the  expression  used  was  "issue"  and  not  "heirs  of  the 
bod}',"  and  Lees  v.  Mosley  (J)  and  other  cases  presently  stated  have 
established  a  distinction  between  the  twO'  expressions  in  regard  to  the 
effect  upon  them  of  superadded  words  as  well  of  distribution  as  of 
limitation,  3'et  as  there  were  no  superadded  words  of  distribution  in 
Merest  v.  James,  that  case  is  not  covered  by  Lees  v.  Mosley  and  others 
which  have  followed  it. 

In  Croly  v.  Croly  (m),  the  testator  devised  all  his  estute  and  inlerest  in 
To  A  for  certain  lands  to  his  j-ounger  son  Richard  for  his  life,  and 
life^  with  re-  after  his  decease  to  the  use  and  behoof  of  his  issue,  male  or 
his  issue  as  female,  in  such  proportion  or  proportions  as  Richard  should 
he  should  by  think  proper  by  his  will  to  devise  the  same,  and  he  empowered 
with  devise '    Richard  to  charge  a  jointure  for  any  wife ;    and  in  case 

overin de-  Richard  should  die  leaving  no  issue,  male  or  female,  then 
fault  of  issue,  ^  '  ' 

held  estate       the  testator  devised  his  aforesaid  lands  to  his  eldest  son 

tail  in  A.  John  for  his  life,  and  "  after  his  decease  to  his  issue  in  like 
manner,  and  with  like  power  to  devise  the  same  to  his  issue  at  the  time 
of  his  decease  as  in  the  case  of  Richard :,  but  in  case  Richard  and  John 
should  both  die  leaving  no  issue,"  then  over.  Richard  died  without 
issue,  and  John  died  leaving  an  eldest  son  and  several  younger  chil- 
dren. The  Court  of  B.  R.  Ir.  certified,  on  a  case  from  Chancery,  that 
the  eldest  son  of  John  "  took"  an  estate  tail  under  the  will  and  that  the 
younger  children  took  nothing.  The  certificate  reads  as  if  the  court 
thought  that  the  eldest  son  of  John  took  an  estate  tail  b}'  purchase,  but 

it  is  conceived  they  merelj'  meant  that  he  was  then  tenant  in  tail 
*428     (which  was  all  *  that  it  was  necessary  to  decide) ,  and  must  have 

considered  that  he  was  tenant  in  tail  bj'  descent  and  not  by  pur- 
chase. If  "issue"  had  been  held  a  word  of  purchase,  all  the  issue, 
and  not  the  eldest  son  alone,  would  have  taken. 
Again,  in  Heather  v.  Winder  (re) ,  in  which  there  was  a  devise  of 
lands  to  A.  for  life,  to  the  exclusion  of  her  husband,  and  at 
life,  with  re-  her  decease  to  her  lawful  issue,  share  and  share  alike,  but  if 
mainder  to      ^  should  die  without  lawful  issue,  then  over.    Sir  C.  Penvs, 

Dcr  1SSU6  ^  *f    ' 

<i)  Ante,  p.  376.  (h)  See  Grimshawe  v.  Pickup,  9  Sim.  591. 

(Z)  1  Y.  &  C.  589. 

[(m)  Batty,  1.  It  will  be  observed  that  the  words  would  have  been  sufficient  to  carry  the 
fee  to  the  issue  of  Richard,  but  not  necessarily  to  the  issue  of  John. 

(n)  6  L.  J.  N.  S.  Ch.  41.  It  is  remarkable  that  this  case  does  not  appear  to  have  been 
cited  in  any  of  the  subsequent  cases  on  the  same  point  noticed  in  the  text.  Several  other 
decisions  of  the  same  judge,  not  reported  elsewhere,  will  be  found  in  the  same  volume. 
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M.  R.,  decided  that  A.  took  an  estate  tail.'  He  said:  "  It  equally,  and 

was  clearly'  established  that  the  words  of  the  gift  over,  as  oufistuV"'" 

applied  to  freehold  property,  were  to  be  construed  as  re-  over,  held  es- 

ferriug  to  a  general  indefinite  failure  of  issue  of  A.,  and 

therefore  created  an  estate  tail  in  her.     That  it  was  true  the  issue  were 

to  take  share  and  share  alike  ;  but  Doe  v.  Cooper  and  Doe  v.  Applin 

proved  that  this  did  not  prevent  the  application  of  the  rule,  a  doctrine 

full}-  confiimed  by  Jesson  v.  >Vright."     It  is  evident  from  his  judgment 

that  the  M.  R.,  like  Lord  Loughborough,  considered  that  Jesson  v. 

Wright  applied  as  well  where  the  word  "issue"  as  where  the  words 

"heirs  of  the  bodj'"  were  used;   such  too  was  Lord  Wensleydale's 

opinion  (o)  :  but  Heather  v.  Winder  was  closely  followed  by  the  first  of 

a  series  of  cases  before  referred  to,  showing  that  the  word  "  issue" 

may  be  diverted  from  its  primary  sense  by  a  context  which  would  not 

have  such  an  efiect  on  the  words  ' '  heirs  of  the  body." 

"But  before  stating  these  cases  reference  should  be  made 
.       ,  ,.  „  XT     7  >  T.^       ■        /    V        ,  i         To  A.  and  his 

to  the  earlier  case  of  Hockley  v.  Mawbey(p),  where  a  tes-  issue  law- 

tator  devised  houses,  &e,  to  his  wife  foi;  life,  and  after  her  teJ|'-''toTe"di- 
decease  to  his  son  R.  R.  and  his  issue  lawfullj'  begotten  or  vided  among 
to  be  begotten,  to  be  divided  among  them  as  he  should  'jj^'j"  ^[^j^^ 
think  fit,  and  in  case  he  should  die  without  issue,  over,  fit,  and  in  de- 
Lord  Thurlow  held  that  R.  R.  took  an  estate  for  life  only,  o^er  held  "^' 
Assuming  that  the  words  were  sufficient  to  carry  the  fee  to  issue  take  by 
the  issue  as  purchasers,  this  decision  agrees  with  later 
cases.] 

*  The  leading  case  of  the  series  above  referred  to  is  Lees  v.     *4;29 
Mosley(y),  where  a  testator  devised  certain  lands  unto  his  two 
sons,  Henrj'  James  and  Oswald,  in  moieties  as  tenants  in  common,  in 
such  manner  and  subject  to  such  charges  as  thereinafter  mentioned, 
that  is  to  saj^,  as  to  one  moiety  thereof,  to  his  son  Henry  James  for 
life,  with  remainder  to  his  lawful  issue  and  their  respective  To  H.  for  life, 
heirs,  in  such  shares  and  proportions  and  subject  to  such  charges  ^'"}.P'')y*'' 
as  he  (If.  Ji)  should  by  deed  or  will  appoint ;  but  in  case  his  tion  ia  fee  in 
son  Henry  James  should  not  marry  and  have  issue  who  should  and^limiu"^' 
attain  the  age  of  twenty-one  years,  then  he  devised  the  said  tion  over,  in 
moiety  to  his  son  Oswald  and  his  heirs  forever.     And  as  ^atstie^ha 
to  the  other  moiety  of  the  property,  the  testator  devised  the  should  attain 
same  to  his  son  Oswald  and  his  heirs  absolutely  forever.    At  held  estate  for 
the  date  of  the  will,  and  at  the  death  of  the  testator,  Henry  ''f<* '"  H. 

(o)  Roddv  V.  Fitzgerald,  6  H.  L.  Ca.  881,  882. 

(p)  1  Ve-s.  143,  3  B.  C.  C.  .82 :  in  the  latter  book  the  will  is  stated  at  length.  The  gift  to 
the  issue  was  not  expressly  by  way  of  remainder,  but  could  not,  it  is  conceived,  be  read 
otherwise.  The  case  is  generally  treated  as  one  in  which  the  issue  taking  by  purchase  might 
have  taken  the  fee  by  implicatioh  in  default  of  appointment;  see  Kavanagh  v.  Morland,  Kay, 
25;  Prior  on  Issue,  p.  117:  but  except  as  to  the  property  described  as  the  testator's  "rever- 
sion," this  point  does  not  seem  free  from  doubt.  See  Sugd.  Pow.  400,  594,  8th  ed. ;  and 
ante,  Ch.  XVII.,  s.  6.] 

(J)  1  Y.  &  C.  589. 
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James  was  a  bachelor.  He  suffered  a  recovery  of  his  moiety,  and  the 
question  (raised-  in  an  action  between  vendor  and  purchaser)  was  as  to 
the  validity  of  the  title  derived  under  such  re'coverj-.  The  case  was 
elaborately  argued,  the  plaintiff  contending  that,  according  to  the  true 
construction  of  the  will,  there  was  a  gift  to  the  parent  for  life,  with  re- 
mainder to  the  children  in  fee  ;  and,  the  defendants  insisting  that  Henry 
James  took  an  estate  tail.  The  court  decided  that  he  was  tenant  for 
Judgment  of  life  only.  Alderson,  B.  (who  delivered  the  judgment  of  the 
h.  ii?Lees  v.  court)  drew  a  distinction  between  a  devise  to  heirs  of  the  body, 
Mosley.  wMch  he  considered  were  technical  words  admitting  but  of 

one  meaning,  and  a  devise  to  issue,  which  he  characterized  as  a  word 
in  ordinarj-  use  not  of  a  technical  nature,  and  capable  of  more  meanings 
than  one  ;  observing  that  it  was  used  in  the  statute  De  Bonis  both 
as  synonymous  with  children  and  as  descriptive  of  descendants  of 
every  degree,  and  though  the  latter  might  be  its  prima  facie  meaning, 
yet  the  authorities  showed  that  it  would  yield  to  the  intention  of  the  tes- 
tator to  be  collected  from  the  will,  and  that  it  requires  a  less  demonstrative 
context  to  show  such  intention  than  the  technical  expression  '■'■heirs  of  the 
body"  would  do.  He  then  proceeded  as  follows:  "The  court  in  the 
present  case  have  to  look  to  the  term  in  this  will  in  order  to  ascertain 
whether,  by  construing  the  word  '  issue '  here  as  a  word  of  purchase 
or  of  limitation,  they  best  effectuate  the  intention  of  the  devisor.  The 
testator  begnis  b}'  devising  an  express  estate  for  life,  to  his  son  Henry 

James.  He  then  devises  in  remainder  to  his  lawful  issue.  If 
*430     *  it  stopped  thei'e,  it  would  be  an  estate  tail.     For  the  word 

'  issue '  might  include  all  descendants ;  and  here  all  being  un- 
born, no  assignable  reason  could  exist  for  distinguishing  between  any 
of  them.  And  then  the  rule  in  Shelley's  Case  would  apply,  and  would 
convert  the  estate  ibr  life  previously  given  into  an  estate  tail.  But  the 
testator  then  adds,  '  and  their  respective  heirs  in  such  shares  and  pro- 
portions and  subject  to  such  charges  as  he  the  said  Henry  James  should 
by  will  or  deed  appoint.'  Now,  according  to  Hockley  v.  Mawbey  (r), 
the  effect  of  this  clause  would  be  to  give  the  objects  of  the  power  an 
interest  in  an  equal  distributive  share,  in  case  the  power  were  not  exe- 
cuted. The  clause,  therefore,  is  equivalent  to  a  declaration  by  the  tes- 
tator, that  the  issue  and  their  respective  heirs  should  take  equal  shares, 
but  that  Henry  James  should  have  a  power  of  distributing  amongst 
them  the  estate  in  unequal  shares  if  he  thought  fit.  Now,  if  issue  be 
taken  as  a  word  of  limitation,  the  word  '  heirs  '  would  be  first  restrained 
to  '  heirs  of  the  body,'  and  then  altogether  rejected  as  unnecessary'. 
The  word  '  respective  '  could  have  no  particular  meaning  annexed  to  it ; 
and  the  apparent  intention  of  the  testator  to  give  to  Henr3^  James  for 
life,  and  afterwards  to  distribute  his  property  in  shares  amongst  the 
issue,  would  be  frustrated.     On  the  other  hand,  if.  issue  be  taken  as 

(r)  Ante,  p.  428. 
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a  word  of  purchase,  designating  either  the  immediate  issue  or  those 
living  at  the  death  of  Henry  James,  the  apparent  intention  will  be  effec- 
tuated, and  all  these  words  will  have  their  peculiar  and  ordinary  accep- 
tation. If,  then,  the  will  stopped  here,  it  would  seem  clear  that  the 
court  ought  to  read  '  issue '  as  a  word  of  purchase.  Then  comes  the 
devise  over.  '  But  in  case  my  son  Henry  James  shall  not  marr3'  and 
have  issue  who  shall  attain  the  age  of  twenty-one,  then  I  give  and 
devise  to  my  son  Oswald  in  fee.'  Now,  the  effect  of  such  a  clause,  if 
superadded  to  a  remainder  to  children,  would  be  to  show  an  intention 
to  give  a  fee  to  the  children  on  their  attaining  twent^'-one.  And  if  by 
the  former  part  of  the  will  the  same  estate  has  been  given,  it  does  not 
appear  to  be  sound  reasoning  to  draw  the  conclusion  that  such  a  clause 
can  convert  the  estate  previouslj-  given  into  an  estate  tail.  In  fact,  the 
case  of  Doe  v.  Burnsall  (s)  is  a  distinct  authorit3-  on  this  part  of  the 
case.  Upon  the  whole,  therefore,  we  have  no  doubt  in  this  case  that 
the  testator's  intention  was  not  to  give  his  son  an  estate  tail, 
and  we  think  that  we  best  *  effectuate  that  intention  by  con-  *431 
struing  the  words  '  lawful  issue '  in  this  will,  accompanied  by 
their  context,  as  words  of  purchase  ;  and,  in  so  doing,  we  do  not 
impugn  the  authority  of  any  decided  case  to  be  found  in  the  books  ;  for 
there  is  not  one  in  which  these  words,  with  such  a- context  as  in  this 
will,  have  ever  been  held  to  be  words  of  limitation." 

Lees  V.  Mosley  may  be  considered  as  deciding  that  under  a  devise  to 
A.  for  life,  with  remainder  to  his  issue  and  their  respective  Remark  on 
heirs,  in  such  shares  as  he  shall  appoint,  with  a  limitation  Lees».  Mos- 
over  in  case  of  his  dying  without  issue  who  should  attain  ■ ' 
majoritj',  the  issue  takes  estates  in  fee  as  tenants  in  common,  and  A.  is 
not  tenant  in  tail.  It  may  be  also  collected  from  the  judgment,  that  the 
court  (or  at  least  the  judge  who  delivered  it)  would  have  arrived  at 
the  same  conclusion  if  the  devise  to  the  issue  had  been  simply  to  them 
as  tenants  in  common  in  fee,  without  anj'  devise  over ;  in  other  words, 
that  if  a  testator  devises  lands  to  A.  for  life,  with  remainder  to  his 
issue  and  their  heirs  in  equal  shares,  or  as  tenants  in  common,  the 
effect  is  to  give  to  A.  an  estate  for  life,  with  remainder  to  the  issue  in 
fee.  If,  however,  the  devise  was  so  framed  as  that  the  issue,  if  thej' 
took  as  purchasers,  would  have  an  estate  for  life  only  (a  circumstance 
which  is  less  likely  to  occur  under  a  will  made  or  republished  since 
1837  than  any  other),  it  is  conceded  that  the  leaning  to  the  construc- 
tion which  makes  "issue"  a  word  of  purchase  would  be  less  strong, 
and  the  fate  of  the  devise  [was,  thus  far,  left]  uncertain. 

Tate  V.  Clarke  (t)  shows  the  opinion  of  Lord  Langdale  on  this  much- 
controverted  point ;  though,  as  he  decided  that,  in  the  events  which  had 
happened,  the  devise  to  the  issue  did  not  extend  to  the  issue  claiming  (be- 
cause their  parent  was  not  one  of  the  designated  sisters  of  the  testator), 
the  case  cannot  be  considered  as  an  actual  adjudication  on  the  subject. 

(s)  6  T.  K.  30,  autfi,  414.  (t)  1  Beav.  100. 
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The  devise  was  to  the  testator's  widow  for  life,  with  remainder  to 
trustees  and  their  executors,  to  pay  costs,  &c.,  and  to 
To  be  divided  divide  the  residue  of  the  rents  amongst  all  the  testator's 
eral  ami  to  brothers  and  sisters  "  who  should  be  living  at  the  time  of 
'ff"  th"^  the  decease  of  his  (the  testator's)  wife  and  to  their  issue,  male 
respective  and  female,  after  the  respective  deceases  of  his  said  brothers 
lvtobed'i"id  ^^^  sisters,  forever ;  to  be  equally  divided  hetioeen  and  among 
ed,  "issue"  them."  Lord  Langdale,  M.  R.,  held  that  the  words  "issue 
of  limitation.  male  and  female  "  were  to  be  construed  as  words  of 

*432  limitation,  and  not  of  purchase  ;  and  that  the  *  chil- 
dren of  a  sister  of  the  testator,  who  died  in  the  life- 
time of  the  widow,  took  no  interest.  "The  word  'issue,'"  he  said, 
"is  a  word  of  limitation,  if  the  context  of  the  will  does  not  afford  suf- 
ficient reasons  to  construe  it  otherwise.  In  the  present  will  I  think 
that  it  cannot  be  construed  in  st  sense  different  from  '  heirs  of  the 
body  ; '  and  if  the  words  '  heirs  of  the  body '  had  been  emploj-ed,  I 
think  that  neither  the  superadded  words  prima  facie  denoting  distribu- 
tion, nor  the  want  of  a  gift  over  in  default  of  issue,  would  have  afforded 
sufficient  reasons  for  construing  the  words  otherwise  than  as  words 
of  limitation.  This  case  is  not  so  strong  as  some  others  which  have 
been  decided;  for  the  words  of  distribution  may  be  applied  to  the 
brothers  and  sisters  who  were  intended  to  be  iirst  takers,  and  the  words 
'  their  issue '  must  mean  the  issue  of  those  who  were  to  take,  and  they 
are  expressly  those  who  should  be  living  at  the  death  of  the  wife ;  at 
which  time  there  was  no  brother  or  sister  living." 

It  will  be  pei'ceived  that  in  this  case  the  devise  was  to  the  issue  male 
Remarli  on  and  female,  which' perhaps  (where  unaccompanied  by  expres- 
Tatei).  sions  showing  that  the  objects  were  to  take  concurrently) 

does  not  present  so  decided  an  inconsistency  with  an  estate 
tail,  as  words  of  distribution,  since  the  course  of  descent  under  an 
estate  tail  general  does,  in  point  of  fact,  embrace  persons  of  each  sex, 
although  not  in  general  simultaneously  (m). 

[Next  in  time  is  Crozier  v.  Crozier(a;),  where  the  testator  devised 
td  A.  for  leaseholds  for  lives  to  her  nephew  J.  C.  fot  life,  and  from 
life,  witii  re-  ^nd  after  his  decease  to  the  issue,  male  and  female,  of  J.  C. 
his  issue  in  begotten  or  to  be  begotten  on  his  then  wife,  to  be  dividea 
such  '"i^^^y^^  between  and  amongst  them  in  such  manner  shares  and  propor- 
wiii  appoint,  tions  as  the  said  J.  C.  should  hy  will  appoint,  subject  to  the 
Ske'bypur-  Payment  by  J.  C,  his  heirs  executors  administrators  and 
chase.  assigns,  and  the  persons  who  should  become  entitled  under 

tlie  will,  of  the  landlord's  rent  and  an  annuitj'  of  40/.  during  the  con- 
tinuance of  the  lease.  Sir  E.  Sugden  laid  some  stress  on  the  absence 
of  a  devise  over  in  default  of  issue,  and  held  that  J.  C.  took  an  estate 
for  life  only,  and  that  the  power  to  appoint  raised  an  implied  estate  to 

[(u)  See,  however,  as  to  this  case,  per  Sir  E.  Sugden,  3  Jo.  &  Lat.  57,  and  per  Wood, 
V.-C,  Woodhouse  v.  Heniclt,  post,  p.  436.  (x)  3  D.  &  War.  373,  2  Con.  &  L.  309. 
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the  issue  in  default  of  appointment,  which,  by  force  of  the  direction  to 
pay  the  annuity,  must  be  an  absolute  estate  for  the  residue  of  the  lease. 
If  there  had  been  nothing  in  the  will  to  carry  the  whole  interest- 
in  the  lease  to  the  issue,  he  thought  *  that  J.  C.  would  have  taken     *433 
an  estate  tail  in  order  to  'carry  the  whole  interest  by  descent  to 
the  issue. 

So,  in  Greenwood  w.  Rothwell(2^)  the  devise  was  to  Jonas  Green- 
wood for  life,  and  after  his  decease  unto  all  and  every  the  ^o  a.  for  life  • 
issue  of  the  bodj'  of  the  said  Jonas,  share  and  share  alike,  as  with  remain- 
tenants  in  common,  and  the  heirs  of  such  issue.     On  a  case  ^^^  °^  ^^^l  ' 
sent  for  the  opinion  of  the  court  of  C.  B.,  the  judges  certi-  antsincom- 

^  1,1         1  ..^^Tx*  1    ^on  in  fee. 

fled  that  Jonas  Greenwood  took  only  an  estate  tor  lite  ;  and  Held  issue 

Lord  Langdale,  relying  on  the  direction  that  the  issue  should  ^^^^^"^^  l""' 

take  share  and  share  alike,  and  on  the  words  of  limitation 

superadded,  and  adverting  also  to  the  absence  of  a  gift  in  default  of 

issue,  affirmed  their  decision  {z). 

Again,  in  Montgomery  v.  Montgomery  (a)  the  testator  devised  his 

part  (J)  of  certain  lands  to  his  son  during  his  life  and  no  To  A.  for  life, 

longer,  unless  it  should  so  happen  that  his  said  son  should  ^^^  to  hiTis-' 

survive  his  then  wife  and  marry  a  second  or  other  wife  by  sue  by  any 

whom  he  should  have  lawful  issue  living  at  the  time  of  his  fee :  and  if 

death,  and  then  and,  in  that  case  he  devised  his  part  of  the  he  should  die 
'  .  1        .         •  1        J.  without  such 

said  lands,  upon  the  death  of  his  son  leaving  issue  male  oi  issue,  over. 
such  second  or  other  marriage,  to  such  issue  male^  share  and  ^^^^y^^,.. 
share  alike,  and  for  want  of  issue  male  to  the  issue  female  chase." 
of   such  second  or  other   marriage,  share   and  share    alike ;    and  in 
case  his  son  should  die  without  leaving  any  such  issue  of  a  second  or 
other  marriage,  then  over  to  two  other  persons  in  fee.     Sir  E.  Sugden 
held  that  the  son  took  only  an  estate  for  life,  with  concurrent  contin- 
gent remainders  in  fee  to  the  issue  and  the  two  devisees  last  named,  of 
which  remainders  only  one  was  to  start  according  to  the  event  (c) . 


(y)  5  M.  &  Gr.  628,  6  Scott,  N.  R.  670.  (s)  6  Beav.  492. 

(«)  3  Jo.  &  Lat.  47. 

lb)  The  force  of  this  word  was  sufficient  to  pass  the  fee ;  ante,  p.  285. 

(#)  The  cases  of  Montgomery  v.  Montgomery,  and  Greenwood  ».  Rothwell,  and  Slater  «. 
Dangertield  noticed  in  the  text  post,  must  be  considered  to  have' overruled  Mogg  v.  Mogg, 
1  Mer.  654,  if  at  least  that  case  proceeded  on  the  ground  that  "issue ''  was  to  be  read  as  a 
word  of  limitation  notwithstanding  the  addition  of  words  of  distribution  as  well  as  of  words 
of  limitation,]  The  testator  devised  the  residue  of  his  messuages,  &c..  equallv  among  the 
child  or  children  begotten  and  to  be  begotten  of  S.  during  his  her  and  their  Cife  and  lives, 
and  after  the  decease  of  atich  child  and  children  he  gave  the  same  unto  the  lawful  issue  of 
such  child  and  children  of  S.,  to  hold  unto  such  issue  his  her  and  their  heirs  as  tenants  in 
common  without  survivorship,  ^nd-  in  default  of  issue  over;  the  Court  of  K.  B.  on  a  case 
from  Chancery  certified  that  the  children  of  S.  took  estates  tail.  But  it  is  impossible  to  ascer- 
tain the  precise  ground  on  which  the  case  was  decided.  The  limitation  to  the  issue,  as  pur- 
chasers, of  children  born  and  to  be  born  would  have  transgressed  the  rule  against  perpetuities; 
and  possibly  this  circunistance  may  have  induced  the  court  to  apply  the  doctrine  of  cy-jri'es, 
but  to  which  there  seems  to  be  this  objection,  that  it  Would  extend  the  doctrine  (which  all 
agree  has  already  been  carried  quite  far  ehohgh)  to  cases  in  which  an  estate  in  fee-simple  is 
given  to  the  issue,  in  opposition  to  the  rule  considered  to  have  been  estal>lished  by  the 
authorities  (Vol.  I.  p.  301);  besides  which,  if  the  court  saw  a  very  decided  reason  for  holding 
"issue  "  to  be  a  word  of  purchase,  why  was  not  the  devise  restricted  to  the  children  (aud  the 
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*434;  *  On  the  other  hand,  in  Harrison  v.  Harrison  (rf )  the  testator 
devised  all  the  residue  of  his  real  estates  unto  and  to  the  use  of  all 
To  children  his  children  as  tenants  in  common,  during  their  respective 
as  tenants  in  natura,l  lives,  and  afterwards  to  their  issue  as  tenants  in  cora- 
lite,  and  af-  mon.  There  was  no  gift  over  in  default  of  issue.  On  a  ease 
terwards  to      f^Q^  Chancery,  the  Court  of  C.  B.  certified  that  the  children 

their  ]ssue  as  •^ ' 

tenants  in  of  the  testator  took  an  estate  tail  as  tenants  in  common  in 
.fe™'"°"  '"  ^'^^  residuary  real  estate,  and  that  the  children  of  the  chil- 
Held  estate  dren  took  no  estate.  It  ma}'^  be  conjectured  that  the  court 
children.''  avoided  the  effect  of  the  words  "as  tenants  in  common" 
Kemarks  on  added  to  the  gift  to  the  issue,  by  construing  them  as  a  direc- 
Harrison  v.  tion  that  the  inheritance  as  well  as  the  life-interest  of  the  chil- 
dren should  be  held  in  common,  in  which  ^iew  the  words 
were  not  inconsistent  with  an  estate  tail  in  the  children,  but  merel}-  sur- 
plusage, and  the  will  was  read  as  if  they  had  been  omitted.  It  must  be 
remarked,  however,  that  one  considerable  inducement  towards  holding 
the  ancestor  to  take  an  estate  tail,  namely,  a  gift  over  in  default  of  issue, 
was  wanting  in  this  case.  The  decision,  if  not  referable  to  the  ground 
above  noticed,  is  clearly  opposed  to  the  case  of  Montgomery  v.  Mont- 
gomery before  stated  (which,  being  almost  contemporaneous,  was  not 
cited),  and  to  the  case  next  stated. 

Next  in  order  of  time  is  Slater?;.  Dangerfield  (e) ,  where  the  devise 
To  A.  for  life,  was  to  G.  D.  foi"  life,  and  from  and  immediately^  after  his 
der  to"^  his^is"  ct^cease  unto  and  to  the  use  of.  all  and  every  the  lawful  issue 
sue  as  tenants  of  the  Said  G.  D.,  their  heirs  and  assigns  forever,  as  tenants 
fee.  in  common  and  not  as  joint-tenants,  when  and  as  he  she  or 

Held  issue      thev  should  attain  his  her  or  their  age  or  ages  of  twentv-one 

take  b3- pur-  ''  „,,  ,      .  .-,„,,„., 

chase.  years.     Ihere  was  no  devise  over  in  default  of  issue,  but 

the  will  contained  a  general  residuarj'  devise  which  would  have  com- 
prised the  interest  (if  any)  undisposed  of  under  the  first  gift.  The 
Court  of  Exchequer  held  that  G.  D.  took  an  estate  for  life  ovAj,  and 
relied  upon  Greenwood  v.  Rothwell,  as  being  exactly  in  point,  and  on 
Lees  2;.  Mosley  as  going  even  further,  inasmuch  as  in  that  case  there 
was  what  was  not  found  in  the  case  before  the  court,  namely,  a  devise 

over :  for  the  residuary  devise  was  not  equivalent. 
To  A  for         *^^^       *Next  follows  Doe   d.    Cannon  v.   Rucastle  (/), 
life,  with  re-  where  the  testator  devised  a  dwelling-house  and  field 

his'issue '°  *°  -^-  ^*''^'  ^f®'  ^"'^  ^^^^^  ^'^  decease  he  devised  the  same  to 
equally,  and  the  issue  of  his  hody  lawfully  begotten,  if  more  than  one  equally 
not  leave        amongst  them,  and  in  case  he  should  not  leave  anj-  issue  of 

issue  of  children)  who  were  born  in  the  lifetime  of  the  testator,  as  was  done  (though  perhaps 
unwarrantably)  in  certain  other  devises  in  the  same  will,  under  which  the  ancestor  took  an 
equitable  interest  only  and  the  issue  a  legal  remainder  (ante,  p.  103),  which  two  liniitatious 
beini?  of  different  qnalitv  could  not  unite  by  force  of  the  rale  in  Shelley's  CaseV 

Ud)  7  M.  &  Or.  938'  8  Scott,  N.  E.  862. 

(c)  15  M.  &  Wds.  2B3.    See  also  Golder  v.  Cropp,  5  Jur.  N.  S.  862. 

(/)  8  C.  B.  876;  and  see  Rimington  v.  Cannon,  12  C.  B.  18,  on  same  will.  ' 
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his  body  lawfully  begotten  at  the  time  of  his  death  (g) ,  then  issue  at  his 

to  the  testator's  heir  or  heirs  at  law ;  the  Court  of  C.  B.  Hd^j^'estate 

decided  that  A.  took  an  estate  tail.  tail  in  A. 

So,  in  Kavanagh  v.  Morland  (h) ,  where  lands  were  devised  To  A.  for  life, 

to  A.  for  life,  and  after  her  decease,  in  case  A.  should  die  leaving  issue 

leaviha;  issue,  the  testator  save  to  her  said  issue  all  his  free-  finally  be- 

°  °  tween  tliem; 

hold  and  copjhold  lands  to  be  distributed  between  them,  but  if  A. 
share  and  sliare  alilie,  as  three  gentlemen  learned  in  the  law  gtfe^  ^over'^' 
should  affix  tlie  same,  but  in  case  A.  should  die  leaving  no  Heiri  estate 
issue,  then  over ;  Sir  "W.  P.  Wood,  V.-C,  decided  that  A.    "'  '"    ' 
took  an  estate  tail,  considering  that  if  the  issue  took  bj'  purchase  there 
was  not  sufficient  in  the  will  to  carry  the  fee  to  them,  and  Remarks  of 
the  gift  over  not  being  to  take  place  except  upon  an  indefl-  ^|''  ^-  ^■ 
nite  failure  of  issue  of  A. :  A.  must  consequently  take  an  effect  of  gift 
estate  tail.     As  to  the  gift  over  he  observed,  that""  if  there  eraTfaUure"' 
be  a  gift  to  the  issue,  and  a  limitation  in  the  will  with  refer-  of  issue. 
ence  to  them,  which  has  tlie  effect  of  giving  to  them   the  fee-simple ; 
then,  if  there  be  a  gift  over  in  case  of  dying  without  issue,  the  gift  over 
affords  no  evidence  of  intention  to  justify  the  application  of  the  rule  in 
Shelley's  Case,  because  the  fee  was  in  the  issue,  and  the  words  '  dying 
without  issue '  are  consequently  held  to  mean  only  such  issue  as  were 
before  mentioned,  as  in  the  cases  of  Hockley  v.  Mawbey  (i)  and  Leem- 
ing  V.  Sherratt  (k).     But  it  must  first  be  made  out  that  the  fee  is  in  the 
issue  as  purchasers.     If  that  be  not  so,  and  words  occur  importing  a 
gift  over  in  fee  after  an  indefinite  failure  of  issue,  then  the  words  giving 
over  the  property  in  the  event  of  an  indefinite  failure  of  issue  have  been 
held  to  be  so  strongly  indicative  of  the  intention  of  the  testator  that  the 
estate  should  not  pass  over  except  upon  failure  of  all  the  issue,  that 
those  words  are  made  to  reflect  back  upon  the  preceding  limitations  to 
the  issue,  and  have  this  efiect,  namely,  that  if  the  limitations  to  the 
issue  do  not  of  themselves  clearly  effect  the  intention  of  the  testator  of 
not  giving  over  the  property  until  the  issue  fail,  — that  is,  if  for 
want  of  superadded  words  of  limitation  thej'  would  take  *  life-     *436 
estates  as  purchasers  only,  and  therefore  the  gift  to  them  cannot 
effect  the  general  intention,  the  court  is  obliged  to  construe  the  word 
'issue'  in  the  original  gift  as  a  word  of  limitation,  for  the  purpose  of 
canying  into  effect  the  general  intention  implied  from  the  gift  over." 

Again,  in  Woodhouse   v.   Herrick(Z),   where  the   testator   devised 
houses  and  lands  (after  a  previous  Ufe-estate  to  his  wife)  to  ^o  ciiiidren 
F.  and  M.  his  wife  for  their  joint  lives  and  the  life  of  the  *?''  "le": 
survivor  of  them,  with  remainder  to  trustees  to  preserve  remainder  to 
contingent  remainders  ;  and  from  and  after  the  several  de-  ''"^t'^'^s '" 

~  °  '  preserve, 

(ff)  Tlie  court  gave  no  effect  to  the  argument  that  these  words  would  have  enlarged  the 
estate  of  the  issue  taking  by  purchase  to  a  fee-simple ;  see  ante.  pp.  272,  427. 

(A)  Kay,  16.  (0  1  Ves.  .Tr.  142,  ante,  p.  428. 

(k)  2  Hare,  14  (personalty).  (/)  1  K.  &  J.  362. 
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with  remain-  ceases  of  F.  and  M.  his  wife  tlie  testator  devised  his  said 
tlie  i'ssuTo"  messuages  and  lands  unto  all  the  children  of  the  said  F.  and 
tiie  childven,  M.  his  wife,  whether  male  or  female,  for  their  joint  lives 
of  such  issue  ^icl  the  life  of  the  survivor;  and  from  and  after  their  sev- 
J™.'";  eral  deceases  he  save  and  devised  the  same  premises  to  the 

JJplH     an    gO_ 

tate  tail  in  Said  trustees  for  the  life  of  all  the  said  children  of  tlie  said 
children.  y.  and  M.  his  wife,  whether  male  or  female,  in  trust  to  pre- 
serve contingent  remainders,  and  to  permit  the  said  children  to  receive 
the  rents  and  profits  during  their  natural  lives  ;  and  from  and  after 
their  several  deceases  the  said  testator  gave  and  devised  the  said  prem- 
ises unto  and  equall3'  between  all  their  issue  male  and  female,  and  for 
want  of  such  issue,  over.  Sir  W.  P.  Wood,  V.-C,  held  that  the  chil- 
dren of  F.  and  M.  took  as  tenants  in  common  in  tail  with  cross  re- 
mainders in  tail.  If  he  could  have  read  the  words  as  creating  a  tenancy 
in  common  among  the  children  only  {i.e.  among  the  stirpes),  and  not 
among  the  issue  inte?-  se,  he  thought  all  difficulty  would  have  been 
avoided ;  because  then  it  would  have  been  a  simple  gift  to  each  child 
for  life,  with  remainder  to  his  issue,  and  for  want  of  such  issue  over ; 
which  would  clearly  be  an  estate  tail  in  th6  first  takers.  But  he  could 
not  so  read  the  will :  it  was  clearly  a  tenanc}'  in  common  among  the 
issue.  He  then  noticed  some  of  the  principal  authorities,  and  grounded 
his  decision  principally  on  the  consideration  that  from  the  whole  will  the 
intent  appeared  to  be  that  the  issue  in  every  degree  of  the  children 
should  take,  but  if  the  issue  took  by  purchase  they  could  onlj-  take  for 
life,  and  the  intent  would  be  frustrated  ;  the  only  way  of  giving  effect  to 
that  intent  was  to  hold  the  children  to  take  as  tenants  in  common  in 
tail.     As  to  the  argument,  that  "  such  issue"  in  the  gift  over  referred 

to  those  who  had  been  ascertained  from  the  anterior  part  of  the 
*437     will  were  to  be  first  *  takers,  he  said  it  involved  a  fallacy  ;  the 

true  mode  of  construing  a  will  was  not  to  stop  short  of  any  one 
point  and  saj'  you  there  ascertain  who  are  meant  b}'  the  word  ' '  issue  " 
or  any  other  word,  but  to  read  thciwhole  will  and  make  up  your  mind 
as  to  the  true  construction  and  effect  of  the  whole  instrument ;  it  was  a 
fallacy  to  say  a  definite  meaning  should  be  fixed  to  the  word  "  issue" 
in  one  part  of  the  will,  and  then  to  say  that  "  such  issue"  in  a  subse- 
quent part  is  necessarity  and  Of  course  immaterial  with  reference  to  the 
construction  of  the  word  "  issue"  where  it  first  occurs  in  the  will. 

But  in  Parker  v.  Clarke  (m),  where  lands  were  directed  to  be  con- 
To  children  vej'ed  upon  trust  for  the  children  of  the  testator's  niece  dur- 
and  the  sur-  jjjg  their  lives,  and  for  the  survivors  or  survivor  of  them 
survivor  for  during  their  his  or  her  lives  or  life,  and  after  the  decease  of 
life,  and  then  ^jjg  jg^g^  survivor  of  the  Said  children,  then  in  trust  for  all 

to  their  law-  ' 

ful  issue,  and  and  every  the  lawful  issue  male  and  female  of  such  of  the 
the  body  of     cliildren  of  his  niece  then  or  thereafter  to  be  born  as  should 

(j»)  3  Sm.  &  G.  161,  6  D.  M.  &  G.  104. 
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be  living  at  the  testator's  decease,  in  equal  shares  and  pro-  snch  issue, 
portions  as  tenants  in  common  and  not  as  ioint-tenants,  and  ^^'"^  ?''?''^ 

*  ,  J  '  remainders 

the  heirs  of  the  bodj"^  and  respective  bodies  of  all  and  every  between  the 
the  issue  of  the  said  children  ;  and  on' the  death  and  failure  HeW  that  the 
of  heirs  of  the  bodj'  of  any  one  or  more  of  the  issue  of  the  children  tools 
said  children,  as  well  the  original  share  or  shares  of  him  her 
or  them  so  dying,  and  of  whom  there  should  be  such  a  failure  of  heirs 
of  the  bod)'  as  aforesaid,  as  also  such  share  or  shares  as  should  accrue 
to  him  her  or  them,  or  his  her  or  their  issue,  should  be  in  trust  for  the 
survivors  and  survivor  and  others  or  other  of  them,  if  more  than  one  in 
equal  shares  as  tenants  in  common  and  not  as  joint-tenants,  and  for  the 
heirs  of  the  bodj^  or  respective  bodies  of  such  surviving  issue,  and  for 
default  of  issue  to  inherit  under  the  preceding  limitations,  then  upon 
certain  other  trusts.  It  was  held  by  Lord  Cranworth,  C,  affirming  the 
decision  of  Sir  J.  Stuart,  V.-C,  that  the  children  of  the  nieces  took 
estates  for  life  only. 

The  last  of  this  series  of  cases  is  Roddy  v.  Fitzgerald  (re) ,  where  the 
testator  devised  renewable  freeholds  for  lives  "to  his  son  to  A.  for  life, 
during  his  life,  and  after  his  death  to  his  lawful  issue  in  such  and  after  his 
manner  shares  and  proportions  as  he  by  deed  or  will  should  issue,  as  he 
appoint,  and  for  want  of  such  appointment,  then  to  his  issue  poi',"t  ^nd"  in 
equally  if  more  than  one,  and  if  onlj'  one  child  to  such  only  default,  to  his 
child  ;  and  in  case  of  his  said  son  dying  without  is-  if  OTTcTciiitd'''' 

sue,"  then  *  over.     The  case  was  argued  in  D.  P.  in    *438  *■"  such  child, 
the  presence  of  seven  of  the  judges,  four  of  whom  fault  of  issue, 

held  that  the  son  was  tenant  in  tail,  and  with  them  agreed  '''*^<*'"- 
Lords  Cranworth  and  Wenslej-dale,  and  judgment  was  given  accord- 
inglj'.  The  other  three  judges  thought  the  son  took  for  life  only,  with 
remainder  by  purchase  to  the  issue ;  but  their  judgment  was  based 
chiefly  on  the  opinion  that  the  issue  took  an  estate  in  fee-simple  bj'  im- 
plication from  the  power,  which  it  was  admitted  authorized  an  appoint- 
ment to  them  in  te6i  This  opinion,  however,  was  conclusively  shown 
to  be  wrong ;  there  being  in  default  of  appointment  an  express  gift  to 
the  issue,  which  carried  only  life-estates,  and  which,  according  to  the 
well-known  rule  expressum  facit  cessare  taciturn,  excluded  all  further 
extension  of  the  devise  b}'  implication  (o) . 

Though  these  decisions  are  not  altogether  in  unison,  yet,  having 
regard  to  the  fact  that  the  'later  cases  clearly  overrule  some  Propositions 
of  those  of  earlier  date,  we  may,  perhaps,  venture  to  lay  J"t,„^  the"''* 
down  the  following  propositions  as  now  recognized :  —  c^es. 

1st.  Where  words  of  distribution,  but  without  words  to  carry  an  estate 
in  fee,  are  annexed  to  the  devise  to  the  issue,  and  there  is  a  gift  over  in 

(«)  6  H.  L.  Ca.  823.  ' 

(o)  Ante,  Vol.  I.  p.  551.  Upon  the  question  whether  an  estate  for  life  by  purchase  might 
be  given  to  the  issue,  with  remainder  in  tail  to  the  son,  Crompton,  J.,  held  that  the  authorities 
did  not  warrant  such  i  construction.  See  Parr  v.  Swiudels,  and  othei:  cases  stated  Gh.  XL. 
s.  3,  subs.  2. 
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default  of  issue  of  the  ancestor  generally  (p),  or  in  default  of  "  such" 
issue  (9),  or  in  default  of  issue  living  at  the  death  of  the  ancestor  (f'), 
the  ancestor  takes  an  estate  tail.  As  to  the  validity  of  this  position, 
the  cases  seem  to  admit  of  no  reasonable  doubt,  and  it  appears  to  be 
immaterial  that  between  the  gift  to  the  ancestor  and.  that  to  the  issue, 
there  is  a  limitation  to  trustees  to  preserve  contingent  remainders  (s). 

2dl3\  Where  the  gift  is  as  in  the  first  proposition,  but  there  is  no 
gift  over  in  default  of  issue,  still,  since  the  issue  taking  by  purchase 
could  onlj'  take  for  their  lives,  the  ancestor  is  held  to  take  an  estate 
tail,  which,  if  not  barred,  will  descend  to  his  issue,  this  being  the  only 
mode  of  carrying  the  inheritance  to  the  issue  (<). 

3dlj'.  Where  words  of  distribution  together  with  words  which 
would  carry  an  estate  in  fee  are  annexed  to  the  gift  to  the  issue, 
*439  *  the  ancestor  takes  an  estate  for  life  onlj-,^  and  the  result  is  the 
same  whether' the  fee  is  given  by  the  technical  words  "  heirs  and 
assigns "(»() 5  or  bj- such  words  as  "estate,"  "part,"  "share,"  &c., 
occurring  in  the  description  of  the  subject  of  gift,  or  words  imposing  a 
pecuniar3^  charge  upon  the  issue,  and  whether  the  gift  to  the  issue  be 
direct  or  ^y  implication  from  a  power  to  appoint  to  them  (x),  and 
whether  there  is  a  gift  over  on  general  failure  of  the  issue  of  the  ances- 
tor (y)  or  not  (z)  ;  and  the  same  rule  applies  where  the  issue  would 
take  an  estate  tail  (a). 

The  first  and  second  of  the  above  propositions  are  materially  affected 
The  result  of  ^J  ^^^  Statute  1  Vict.  c.  26.  For,  since  the  third  proposi- 
the  cases  as  tion  applies  not  only  to  those  cases  where  the  issue  would 
wills  made  take  the  fee  under  an  express  limitation  to  their  ' '  heirs  and 
since  1837.  assigns,"  but  also  apparentl}'  includes  all  other  cases  where 
the  words  are  sufficient  to  give  them  the  fee,  and  since  under  the  recent 
statute  a  devise  to  issue  indefinitely  will  give  the  fee  to  the  issue  and  not 
an  estate  for  life  merelj'  as  under  the  old  law,  it  follows  that  we  must, 
in  a  will  made  since  1837,  construe  such  devises  as  those  falling  within 
the  first  and  second  of  the  above  propositions  in  the  same  manner  as  if 
words  of  limitation  were  superadded,  and  such  devises  will  tlien  coincide 
with  those  falling  within  the  third  proposition.     The  law  on  this  point 

{p)  Doe  V.  Applin,  4  T.  E.  82;  Doe  ».  Cooper,  1  East,  229;  Ward  v.  Bevil,  1  Y.  &  J.  512 ; 
Croly  V.  Crolv,  Battv,  1;  Heather  v.  Winder,  5  L.  J.  N.  S.  Ch.  41;  Kavanagh  v.  Morland, 
Kay,  16 ;  Rocldy  v.  f  itzgerald,  6  H.  L.  Ca.  823. 

(q)  Woodhouse  i'.  Herrick,  1  K.  &  J.  352. 

(r)  Doe  ».  Rucastle,  8  C.  B.  876.  (s)  Woodhouse  v.  Herrick,  supra. 

\t)  Per  Sugden,  C,  Crozier  ».  Crozier,  3  D.  &  War.  373;  per  Wood,  V.-C.,  Kavanagh  e. 
Morland,  Kav,  10;  Jackson  v.  Calvert,  IJ.  &  H.  235. 

(«)  Lees  i'.  Moslev,  1  Y.  &  C.  580,  ante.  p.  429 ;  Greenwood  v.  Rothwell,  5  M.  &  Gv.  028 
6  Scott,  N.  R.  070,  O'Beav.  492,  ante,  p.  433;  Slater  e.  Dangevfield,  15  M.  &  Wels.  263,  ante, 
p.  434;  Golder  v.  Cropp,  5  Jur.  N.  S.  562. 

(x)  Crozier  e.  Crozier,  3  D.  &  War.  373,  ante,  pj  432;  Montgomery  v.  Montgomery,  3  Jo. 
&  Lat.  47,  ante,  p."433;  Bradley  «.  Carlwright,  L.  R.  2  C.  P.  511,  where  the  statement  in  the 
text  was  approved.  (y)  Montgomery  v.  Montgomery,  3  Jo.  &  Lat.  47,  ante,  p.  433. 

U)  Lees  «.  Mosley,  Greenwood  v.  Rothwell,  Slater  v.  Dangertield,  all  cited  ante,  n.  (m). 

(o)  Parker  o.  Clarke,  6  D.  M.  &  G.  104,  ante,  p.  437.] 

1  Clifford  ».  Koe,  L.  R.  5  App.  Gas.  447,  Kavanagh  v.  Morland,  Kay,  16;  S.  C.  23 
4B6;  Roddy  v.  Fitzgerald,  6  II.  L.  Cas.  83;      L.  J.  Ch.  41. 
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as  to  wills  made  since  1837  will  thus  be  reduced  to  a  verj^  simple  general 
rule,  —  namely,  that  every  devise  to  a  person  for  life  and  (jgng,.^)  ,.uie 
after  his  decease  to  his  issue,  in  words  which  direct  or  im-  as  to  such 
ply  distribution  between  the  issue,  gives  the  issue  an  estate 
in  fee  in  remainder  by  purchase.] 

It  is  observable  that,  in  Lees  v.  Mosley  (and  the  same  „,    , 
remark  applies  to  many  other  cases),  it  does  not  distinctly  "issue," 
appear  whether,  in  pronouncing  "issue  "to  be  a  word  of  ^^{'^p^^.J^j^g" 
purchase,  the  court  intended  to  construe  it  as  synonymous  is  conKned  to 
with  children,  or  as  admitting  descendants  of  every  degree  {b). 
The  latter,  it  is  *  presumed,  would  be  its  construction  in  the     *440 
absence  of  a  restraining  context  (c) .     What  amounts  to  such  a 
context  will  be  the  subject  of  consideration  in  the  next  division  of  this 
section,  which  this  remark  will  serve  to  introduce. 

II.  4.  Ifthe  testator  annex  to  the  gift  to  the  issue  words  of  niggue"  ex- 
explanation,  indicating  that  he  uses  the  term  "issue"  in  a  plained  to 
special  and  limited  sense,  it  is  of  course  restricted  to  that  '"*^^"  * 
sense. 

As  in  Mandeville  v.  Lackey  (rf),  where  a  testator  devised  his  real 
estate  in  certain  counties  to  M.  during  his  life  only,  subject  to  a  certain 
condition,  and  after  the  determination  of  that  estate  to  M.'s  lawful  issue 
male,  and  the  lawful  issue  male  of  such  heirs,  the  eldest  alwaj's  of  such 
sons  of  M.  to  be  preferred  before  the  30ungest,  according  to  their 
seniority'  in  age  and  priority  in  birth,  and  for  want  of  such  lawful  issue 
in  M.,  over:  the  court  of  K.  B.,  Ir.,  held  that  M.  took  onlj-  an  estate 
for  life,  which  was  affirmed  in  D.  P.  Ir.  with  the  unanimous  concurrence 
of  the  judges,  on  the  ground  that  the  word  "issue"  was  explained  to 
mean  "sons."     The  L.  C.  said  the  subsequent  words  of  explanation 

(&)  Issue  not  restricted  to  children.  —  Dalzell  v.  "Welch,  2  Sim.  319,  seems  to  bear  upon  this 
point,  and  favors  the  more  enlarged  construction  of  the  term  "issue." 

A  moiety  of  certain  real  estate  was  devised  to  D.  for  life,  remainder  to  and  among  his  issue 
as  he  shoufd  by  will  appoint,  remainder  to  his  issue  living  at  his  death,  in  fee.  D. 'made  an 
appointment  in  favor  of  his  children  only,  though  he  left  also  grandchildren  and  great-grand- 
children. Sir  L.  Shadwell,  V.-C,  held  the  appointment  to,  be  invalid,  on  the  ground  of  its 
excluding  the  donee's  grandchildren  and  great-gi-andchildren,  who  were  objects  of  the  p  wer 
as  being  included  under  the  denomination  of  issue.  The  chief  argument  for  the  contrary 
construction  was  founded  on  a  previous  part  of  the  will,  in  which  the  testator  had  bequeathed 
personalty  to  A.  for  life,  and,  in  case  she  should  leave  issue  living,  then  to  be  paid  and  applied 
among  SMcA  clfUd  or  children  in  such  proportions,  &c.  as  A.  should  appoint;  and,  in  default 
of  appointment,  among  such  issue  in  equal  shares,  and,  if  but  one  child,  the  whole  to  be  paid 
to  such  one;  and,  in  case  there  should  be  no  issue  of  A.  living  at  her  decease,  or  if  they 
should  all  die  before  attaining  twenty-one,  then  over.  The  V.-C.  thought  that  the  word 
"children"  meant  issue  in  this  instance,  for  that  the  testator  could  not  intend  that,  if  A.  left 
a  grandchild  and  no  child,  the  property  should  go  over.*  At  all  events,  as  a  siviilar  phrase- 
ology was  not  adopted  in  the  latter  part  of  the  wUl,  the  word  ^*issue  "  must  be  considered  as  Tised 
in  the  sense  it  generally  bears.     [And  see  Hall  v.  Nalder,  17  Jur.  224.] 

(c)  As  to  the  mode  in  which  the  several  degrees  of  issue  take  in  such  cases,  see  ante,  pp. 
101,  102.  , 

(d)  3  Ridg.  P.  C.  352,  Hayes's  Inq.  145,  n.  See  same  principle  as  to  heirs  of  the  body, 
Goodtitle  d.  Sweet  ii.  Herring,  1  East,  264,  and  other  cases  stated  ante,  p.  383  et  acq. 


*  Compare  this  with  Ryan  v.  Cowley,  supra,  and  Carter  v.  Bentall,  post,  p.  441. 
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seemed  to  him  to  point  out  the  sons  of  M.  by  name,  as  the  persons 
whom  the  testator  meant  b3'  issue  male. 

So,  in  Ej-an  v.  Cowley  (e),  where  a  testator  devised  and  bequeathed 
"Issue"  to  trustees  freehold  and  leasehold  and  other  personal  prop- 
mean'cA>7-*°  ^^^^^^  "P°"  *''"®^  ^^^  ^^^  daughter  for  life  ;  and  after  her  de- 
dren.  cease  the  rents  and  profits  and  interest  of  mone}'  he  gave 

*441  *  devised  and  bequeathed  to  and  amongst  the  issue  of  his  said 
daughter  lawfully  to  be  begotten,  in  such  shares  and  proportions 
as  she  should  by  her  last  will  and  testament  appoint,  provided  such 
child  or  children  should  arrive  at  the  age  of  twentj-one  years  ;  and  for 
want  of  such  issue  of  his  daughter,  or  in  case  of  the  death  of  such  issue, 
and  of  the  death  of  his  wife,  the  testator  devised  all  his  property  to 
other  persons.  It  was  contended  on  behalf  of  the  daughter  that  the 
word  "issue"  was  to  be  construed  as  a  word  of  limitation,  and  conse- 
quentlj'  that  she  took  an  estate  tail  in  the  freehold,  and  an  absolute  in- 
terest in  the  chattel  property.  But  the  L.  C.  (Sugden)  held  that  the 
daughter  took  a  life-interest  only.  "  The  term  '  issue'  "  (he  observed) 
'>  may  be  employed  either  as  a  word  of  purchase  or  of  limitation  ;  but 
when  the  testator  adds,  '  provided  such  child  or  children  shall  attain 
twenty-one,  and  for  want  of  such  issue,  then'  over,  he  translates  his 
own  language,  and  clearl}^  shows  that  he  uses  the  word  '  issue '  as  sy- 
nonymous with  child  or  children." 

[So,  in  Bradley  v.  Cartwright  (/),  where  land  was  devised  to  S.  B. 
for  life,  remainder  to.  trustees  to  preserve  contingent  remainders,  remain- 
der to  the  use  of  all  and  every  the  issue  child  or  children  of  the  bodj'  of 
S.  B.,  in  such  shares  manner  and  form  as  S.  B.  should  by  deed  or  will 
appoint,  and  in  default  of  such  issue  over;  it  was  held  that  "issue" 
was  explained  to  mean  children. 

But  in  Roddy  v.  Fitzgerald  {g)  the  words  "  if  onlj'  one  child  to  such 
"Issue"  not  onlj"  child"  were  held  insufficient  to  limit  the  generality  of 
explauied  to  ^j^g  i^j-m  "issue;"  for  although  "issue"  included  children, 
dren.  it  did  not  follow  that  it  included  none  besides.     The  tes- 

tator "  certainly  meant  (said  Lord  Cranworth)  that  if  there  was  only 
one  child  that  child  should  take.  But  that  the  child  would  do  consist- 
ently with  the  intention  that  the  estate  should  go  to  the  issue  through 
all  time  of  the  first  taker"  (A).] 

But  in  the  previous  case  of  Carter  v.  Bentall  (i) ,  where  a  testator 
"  Issue  "  gave  the  [dividends  of  certain  stock  to  his  wife  for  life,  and 
mea'n'cAW-'"  S^^^  *'^®  income  of  the  residue  of  his  personal  estate  and 
drm.  the   rents   of  his   real  estate  to  his  daughter  for  her  life ; 

and  after  the  death  of  his  wife  and  daughter  he  gave  the  residue]  of  his 

(e)  1  LI.  &  G.  7.  See  also  Machell  v.  Weeding,  8  Sim.  4,  ante,  Vol.  I.  p.  554 ;  Pruen  o. 
Osbovne,  II  Sim.  132;  [Bradshaw  «.  Melling,  19  Beav.  417. 

(/■)  L.  R.  2  C.  P.  511.  See  also  Farrant  v.  Nichols,  9  Beav.  327  (personalty);]  and  see  a 
simi'lar  construction  applied  to  articles  for  a  settlclnent.   Campbell  ti.  Sandys,  1  Sch.  &  Lef .  281. 

[(o)  6  H.  L.  Ca.  823,  stated  above,  p.  437. 

(A)  Applying  what  Lord  Eldou  said  in  Jesson  «.  Wright  with  reference  to  "heirs  of  ttie 
body,"  ante,  p.  367.]  (j.)  2  Beav,  551. 
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*  real  and  personal  estate  to  trustees,  upon  trust  to  sell  and  to  *442 
transfer  one  moiet}'  of  the  produce  to  the  issue  of  his  daughter  in 
equal  shares,  to  be  paid  to  them  at  their  respective  ages  of  twentj'-one ; 
and  if  onl3'  one  child  then  to  such  one  child,  for  his  her  or  their  benefit. 
And  the  testator  ordered  the  trustees  to  laj'  out  the  dividends  in  the 
maintenance  of  such  "  issue  ; "  and  in  default  of  such  issue,  over  (k)  : 
Lord  Langdale,  M.  R.,  held  that  the  word  "issue"  was  here  explained 
to  mean  children. 

[After  Roddy  v.  Fitzgerald,  this  cannot  be  considered  an  authority 
upon  the  construction  of  such  terms  in  a  gift  of  real  estate.  Distinction 
unless  it  can  be  distinguished  by  reason  of  the  trust  for  sale,  an'^pei"  onai 
which  certainly  seems  inconsistent  with  the  existence  in  the  property. 
daughter  of  an  estate  tail  in  one  moiety.  But  personalty  differs  from 
realty  in  this,  that  it  is  not  descendible  but  distributable :  the  use  of 
the  word  "  issue"  in  a  gift  of  personalty  as  an  equivalent  for  "  heirs  of 
the  body"  is,  therefore,  a  misapplication  of  it  which  suggests  the  proba- 
bility that  it  was  not  intended  to  be  so  used ;  and  thus  the  case  is  freed 
from  the  chief  considerations  which  have  prevented  the  word  when  used 
in  a  gift  of  realty  from  receiving  a  restricted  meaning  from  the  context. 
Carter  v.  Bentall  was  followed  b^'  Sir  C.  Hall,  V.-C,  in  a  case  (I)  where 
personalty  was  given  to  A.  for  life,  and  after  his  death  to  his  issue  sur- 
viving him,  equally  if  more  than  one,  and  "  if  but  one  {i.e.  one  issue) 
then  for  such  only  child"  with  a  gift  over  "  in  default  of  issue  becoming 
entitled  to "  the  legacy.  And  of  course  where  personalty  was  be- 
queathed to  several  for  their  lives,  and  after  the  death  of  each  leaving 
issue  her  share  to  be  paid  to  such  issue,  if  more  than  one  child  equally 
to  be  divided  between  them,  it  was  held  that  "  issue  "  was  explained  to 
mean  children  (m) . 

Even  a  devise  of  real  estate  worded  as  in  the  last  case  would,  ac- 
cording to  North  V.  Martin  (n) ,  be  construed  in  like  manner. 

*  The  case  at  least  would  be  quite  different  from  Roddy  v.  Fitz-     *443 
gerald,  since  a  plurality  of  children  taking  as  tenants  in  common 
would  not  be  consistent  with  an  estate  descending  from  A.J 

And  of  course  it  is  a  circumstance  favorable  to  the  construction  in 
question,  that  the  testator  has  in  other  parts  of  his  will  used  Effect  where 
the  words  "  children"  and  "  issue"  indiff'erently  (o).  "iukben^"'' 

(Jc)  The  chief  discussion  was,  whether,  in  respect  of  the  other  moiety,  a  gift  over  on  failure 
of  issue  of  the  testator's  mother  and  daugliter  (to  whose  childq^n  no  gift  was  made),  the  word 
"issue  "  was  to  be  read  ''children,"  and  it  was  held  not. 

(/)  Special  construction  nf  issue  living  at  the  death,  in  an  executory  trust.  —  [Re  Hopkins' 
Trusts,  9  Ch.  D.  131.J  See  also  Swift  v.  Swift,  8  Sim.  168  (articles  for  a  settlement).  In 
Stonor»«.  Curwen,  5  Sim.  264,  a  testator  directed  personalty  to  be  settled  in  trust  for  his  niece 
A.  for  life,  but  to  devolve  to  her  issue  at  her  death,  and,  failing  issue,  to  his  nephew  B.  It 
was  held  that  the  trust  embraced  the  children  living  at  the  death  of  A.,  and  the  issue  then 
living  of  any  deceased  child  or  children.  It  will  oe  observed  that  this  was  an  executory 
trust;  [and  see  Lister  w.  Tidd,  29  Beav.  618. 

(m)  Bryden  v,  Willett,  L.  R.  7  Eq.  472.  That  in  a  bequest  of  personalty  to  A.  for  life, 
remainder  to  his  issue,  "  issue  "  is  not  a  word  of  limitation.    See  Ch.  XLIV. 

(n)  6  Sim.  266,  stated  ante,  p.  383.] 

(o)  Cursham  v.  Newland,  2  Biug.  N.  C.  68,  2  Scott,  105,  2  Beav.  145,  4  M.  &  Wels.  101. 
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have  else-  Indeed  it  has  been  considered  to  be  a  conclusive  ground 

useiUndffler-  ^'^^  construing  the  word  "issue"  to  mean  children,  that  the 
entiy.  testator  has  elsewhere  emploj'ed  it  in  this  limited  .sense  (p) . 

But  of  course  the  word  ' '  issue  "  will  not  be  cut  down  to  children  by 
the  mere  circumstance  of  the  words  "  children  "  and  "  issue  "  being  pre- 
viously used  synonj-mously,  if  in  those  prior  instances  there  was  fair 
ground  to  conclude  that  both  terms  were  used  in  the  sense  of  issue  (q). 

A  leading  and  often-cited  example  of  the  word  "children"  being 
"Children"  ^^^^  '^  *'^^  sense  of  issue,  is  Gale  v.  Bennett (r),  where  a 
held  to  mean  testator  gave  real  and  personal  estate  to  his  daughter  H.  for 
"*"^'  life,  and  remainder  to  her  children  at  twenty-one ;   and,  in 

default  of  such  issue,  then  to  his  other  daughters  that  should  be  living 
at  the  time  of  the  death  and  failure  of  issue  of  H.,  and  the  child  or  chil- 
dren of  such  of  his  other  daughters  as  should  be  dead,  as  tenants  in 
common  in  fee ;  but  such  children  to  take  only  their  parent's  share : 
but  in  case  there  should  be  none  of  his  other  daughters,  nor  any  issue  of 
his  other  daughters  then  living,  the  testator  bequeathed  over  the  prop- 
erty. H.  died  childless  ;  and  it  was  held  that  the  grandchild  of 
*444  another  daughter  who  died  *  in  the  lifetime  of  the  testator  was 
entitled,  the  word  child  and  children  being  here  used  as  synony- 
mous with  issue  (s). 

The  present  division  will  be  concluded  by  the  statement  of  two  cases 
Bequest  to  ^^  ^''^  converse  kind,  namely,  in  which  the  word  "issue" 
children  has  been  used  in  the  restricted  sense  of  children.  In  one  of 
crn  prior  gift  these,  Ellis  V.  Selby  (t) ,  a  testator  bequeathed  his  funded 
to  "is^ue."  property  upon  trust  for  A.  for  life,  and  after  his  decease, 
should  he  have  issue  lawfully  begotten,  whether  male  or  female,  to  pay 
the  interest  for  the  maintenance  and  education  of  such  issue,  if  more 
than  one  share  and  share  alike,  and  if  only  one  for  the  maintenance  of 

(p)  Uniformity  of  construction  on  recurrence  oj^  same  word.  —  Ridgeway  u.  Munkittrick, 
1  Dr.  &  War.  8i.  In  this  case  Sir  E.  Sugden  said :  "  It  is  a  well-settled  rule  of  construction, 
and  one  to  which  from  its  soundness  I  shall  always  strictly  adhere,  never  to  put  a  different 
construction  on  the  same  word,  where  it  occurs  twjce  or  oftener  in  the  same  instrument,  unless 
there  appear  a  clear  intention  to  the  contrary."  To  tliis  proposition  no  objection  can  be  ad- 
vanced ;  but  it  seems  not  entirely  to  dispose  of  the  difficulties  attending  these  cases,  for  the 
question  still  is,  what  amounts  to  such  "a  clear  intention  to  the  contrary  "  as  will  take  any 
given  case  out  of  the  rule.  Different  minds  may  (as  the  reports  abundantly  testify)  estimate 
variously  the  force  of  context  requisite  to  outweigh  the  presumption  of  similarity  of  intention 
from  the  recurrence  of  the  same  expression.  Wliere  a  term  is  in  some  instances  accompanied 
by  an  explanatory  context,  and  in  other  instances  not;  a  judge  may  sec  in  the  occasional 
omission  of  the  explanatory  phrase  sufficient  ground  to  infer  a  difference  of  intention  in  the 
respective  instances,  of  wliich  Dalzell  v.  Welch,  2  Sim.  319,  ante,  p.  439,  n.,  affords  an 
example.  In  such  cases,  the  general  plan  of  the  will  must  be  regarded;  and  if  we  find  tliat 
the  testator's  dispositive  scheme  would  be  violated  by  not  giving  to  any  term  a  uniform  con-' 
struction  throughout  the  will,  the  argument  for  its  adoption  "is  verv  strong.  Where  the 
dispositions  of  the  will  are  of  a  nature  not  to  afford  any  such  light,  the"  task  of  its  expounder 
becomes  very  embarrassing. 

(q)  Dalzell  v.  Welch,  2  Sim.  319,  ante,  p.  439,  n. ;  and  see  further  on  this  point,  ante,  p.  106. 

(r)  Amb.  681,  [and  stated  from  Reg.  Lib.  3  De  G.  &  J.  276.]  See  also  Wyth  w.  Black- 
man,  1  Ves.  196,  ante,  p.  107,  Amb.  655,  nom.  Wythe  v.  Thurlston. 

(s)  Much  stress  in  the  arguments  at  the  bar  was  laid  on  the  fact  of  there  being  no  child; 
but  the  inadmissibility  of  such  a  principle  of  construction  has  been  elsewhere  shown ;  ante,  p.  148. 

(0  7  Sim.  352. 
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such  one,  during  his  her  or  their  nonage ;  and,  on  their  attaining  the 
age  of  twenty-one  years,  to  transfer  the  same  to  them  if  more  than  one, 
and  if  only  one  then  to  such  one  ;  and,  after  the  decease  of  B.  (to  whom 
the  testator  had  given  tlie  dividends  on  his  banli  stock  for  hfe) ,  he  gave 
the  dividends  thereof  to  A.  for  the  term  of  his  life,  and,  after  his  de- 
cease, upon  trust  for  the  lawful  children  or  child  if  only  one  of  A.  in  such 
manner  as  he  (the  testator)  had  thereinbefore  willed  and  directed  respecting 
his  funded  property  ;  and,  if  A.  should  happen  to  die  without  issue  male 
or  female  of  his  body  lawfully  begotten,  then  over^  Sir  L.  Shadwell, 
V.-C,  was  of  opinion  that  the  words  "die  without  issue  male  or 
female"  in  the  bequest  over  referred  to  children^  the  testator  having 
clearly  explained  himself  to  mean  children  in  the  prior  gift  to  the  issue 
male  and  female. 

The  other  case  referred  to  is  Peel  v.  Catlow  {u) ,  where  a  testator  be- 
queathed one  sixth  part  of  his  residuary  estate  amongst  the  "issue" 
children  of  his  late  sister  Jane  T.,  to  be  paid  at  twenty-one,  ^f^,^°  ™^*° 
and,  in  case  any  such  child  or  children  should  die  under  reference  to 
age  leaving  issue  living  at  his  her  or  their  decease,  their  another  gift, 
shares  to  be  pg,id  to  the  issue  of  such  child  or  children  respectively, 
with  a  bequest  over  of  the  shares  of  any  child  or  children  d3'ing  in  mi- 
nority without  leaving  issue,  to  the  survivors  and  the  issue  of  any  who 
should  have  died  leaving  issue  as  aforesaid  (such  issue  to  take  no 
greater  share  than  their  respective  parents  would  have  been  entitled  to, 
if  living).  And,  as  to  one  other  sixth  part,  upon  trust  to  pay  the  in- 
terest to  the  testator's  sister,  Mary  C. :  and,  after  her  decease,  to  pay 
and  apply  the  said  share  unto  and  amongst  her  issue,  and  to  be 
paj'able  at  the  like  *  times,  and  with  the  like  benefit  of  survivor-  *445 
ship  and  accruer,  and  in  like  manner  as  is  thereinbefore  expressed 
concerning  the  sixth  part  given  to  the  children  of  his  the  testator's  late  sister 
Jane  T.  ;  and  in  case  the  testator's  sister  Mary  should  die  without  lear- 
ing  issue  at  her  decease,  or  leaving  anj-,  they  should  die  under  twentj^-one 
and  should  leave  no  issue  living  at  his  her  or  their  decease,  then  over : 
Sir  L.  Shadwell,  V.-C,  was  of  opinion  that  the  bequest  to  the  "  issue" 
of  the  testator's  sister  Mary  must  of  necessity  be  taken  to  mean  chil- 
dren, by  force  of  the  terms  of  reference  to  the  prior  bequest  to  the 
children  of  Jane. 

It  may  be  observed,  in  support  of  the  construction  adopted  by  the 
court,  that  the  testator  had  used  the  word  "issue"  in  the  „       , 

'  Remark  on 

sense  of  children  in  reference  to  both  the  share  of  the  chil-  Peel  ».  Cat- 
dren  of  Jane  and  the  share  of  Mary,  namely,  in  the  clauses    ""'' 
which  provided  for  the  event  of  their  respectively  dying  xmder  age  with- 
out issue  living  at  their  decease,  where  it  is  obvious  the  word  "  issue" 
necessarily  meant  children,  as  a  minor  could  not  leave  issue  of  a  remoter 
degree. 

(u)  9  Sim.  372. 
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II.  5.  It  remains  to  be  observed,  that  where  a  devise  to  a  person 
Limitation  and  his  issue  (or  to  him  and  the  heirs  of  his  body  (x))  is  fol- 
over  if  the      lowed  by  a  limitation  over  in  case  of  his  dying  without  leav- 

C16V1S66  16RVG  */        <j 

no  issue  at  ing  issue  living  at  his  death,  the  only  effect  of  these  special 
his  death.  -jyords  is  to  make  the  remainder  contingent  op  the  prescribed 
eventl  They  are  not  considered  as  explanatory  of  the  species  of  issue 
included  in  the  prior  devise  (y),  and,  therefore,  do  not  prevent  the  prior 
devisee  taking  an  estate  tail  under  it  (z).  The  result  simplj'  is,  that  if 
the  tenant  in  tail  has  no  issue  at  his  death,  the  devise  over  takes  effect ; 
if  otherwise,  the  devise  over  is  defeated,  notwithstanding  a  subsequent 
failure  of  issue  (a).  - 

In  Doe  d.  Gilman  v.  Elvey  (5)  the  circumstance  of  there  being 
*446  *  a  limitation  over  on  failure  of  issue  at  the  death  of  the  prior 
devisee  does  not  appear  to  have  given  rise  to  an  argument 
against  an  estate  tail.  The  only  doubt,  it  is  conceived,  could  possibly 
be,  whether  it  would  have  the  effect  of  rendering  the  remainder  expec- 
tant on  the  estat§  tail  contingent  on  the  event  of  the  devisee  in  tail 
leaving  no  issue  at  his  death  (c).  The  afHrmative,  however,  seems  to  be 
the  better  opinion,  as  the  courts  would  hardly  feel  themselves  author- 
ized, without  a  context,  to  reject  the  clause  "living  at  his  decease." 
But  words  of  an  equivocal  import  would  certainly  not  have  the  effect  of 
subjecting  the  remainder  to  such  a  contingency  (d). 

,  (x)  Wright  V.  Pearson,  1  Ed.  119,  ante,  p.  360,  bat  where  it  was  not  necessary  to  decide  its 
effect  upon  the  remainder.  [Cf .  Abram  v.  Ward,  6  Hare,  165.  In  Richards  ».  Davies,  13 
C.  B.  N.  S.  69,  861,  where  a  devise  was  to  A. .for  life,  remainder  to  such  of  lier  children  as  she 
should  by  will  appoint,  and  in  default  to  her  children  and  the  heirs  of  their  bodies  in  equal 
shares,  "and  in  case  of  the  death  of  A.  without  leaving  any  child  living  at  her  death,  and  in 
the  event  of  such  child  or  children  surviving  her  and  dying  without  leaving  issue  "  to  testa- 
tor's right  heirs ;  it  was  held  that  the  express  gift  in  tail  to  the  children  was  not  made  contin- 
gent on  their  surviving  A.  by  the  terms  of  the  power  (see  Vol.  I.  p.  552J  and  of  the  gift  over.] 

iy)  See  Hutchinson  v.  Stephens,  1  Kee.  240,  post. 

(z)  [Doe  V.  Rucastle,  8  C.  B.  876;  Marshall  v.  Grime,  28  Beav.  375.]  Indeed,  in  one 
instance,  we  have  seen  (ante,  p.  412)  even  an  express  de.vise  to  A.  and  the  issue  living  at  his 
death  was  held  to  confer  an  estate  tail;  but  this  is  a  construction  which  probably  would  not 
be  universally  acquiesced  in. 

[(a)  Eden  ».  Wilson,  4  H.  L.  Ca.  257,  281,  ante.  Vol.  I.  p.  502.] 

(b)  4  East,  313,  ante,  j).  415. 

(c)  Bequest  over  on  failure  of  issue  at  the\  deaths  following  bequest  to  A.  and  B.  and  their 
issue.- — See  an  instance  of  such  construction  applied  to  personalty  in  Lyon  v.  Mitchell,  1  Mad. 
467,  where  personal  estate  was  bequeathed  to  A.,  B.,  C.  and  D.,  as  tenants  in  common,  and 
to  the  issue  of  their  respeptive  bodies ;  but  in  case  of  the  death  of  any  or  either  of  them  with- 
out issue  living  at  the  time  of  his  or  their  respective  deaths,  then  over  to  the  survivors,  and  to 
the  issue  of  their  respective  bodies.  It  was  held  that  the  bequest  passed  absolute  interests  to 
A.,  B.,  C.  and  D.,  subject  to  an  executory  bequest  in  case  of  their  respectively  dying 
without  leaving  issue  at  their  decease. 

(d)  See  Broadhurst  v.  Morris,  2  B.  &  Ad.  1,  ante,  p.  391. 
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*  CHAPTER  XL.  M47 

WORDS  "IN  DEFAULT  OF  ISSUE,"  ETC.,  "WHEN  EEFEEABLE  TO 
THE   OBJECTS   OF   A   PEIOK   DEVISE. 

I.   Preliminary  Remarks. 
II.    Construction  in  regard  to  Personalty. 

III.  In  relation  to  Real  Estate.     1.    Where  the  expression  is  "such  issue."    2.    Where  the 

reference  -is  to  "  Issue  "  simply,     3.   Conclusions  from  the  Cases.     4,  Doctrine  of 
general  and  particular  Intention.     5.  Devises  of  Reversions. 

IV.  Effect  of  Stat.  1  Vict.  c.  26,  ».  29. 

I.  The  expression  which  forms  the  subject  of  consideration  in,  this 
chapter  stands  pre-eminent  for  the  number  and  varietj'  of  preliminary 
the  questions  of  construction  to  which  it  has  given  rise.  The  remarks. 
offices  assigned  to  it  are  very  numerous,  and  vary  of  course  with  the 
context.  Following  a  devise  to  heirs  general,  a  clause  of  this  nature, 
we  have  seen,  frequently  explains  the  word  "heirs"  to  mean  heirs 
special,  i.  e.  heirs  of  the  body,  and  cuts  down  the  estate  comprised  in 
the  prior  devise  to  an  estate  tail  (a),^  unless  there  is  ground  for  restrain- 
ing the  term  "  issue"  to  issue  living  at  the  death.  Preceded  by  a  devise 
indefinitely,  or  expressly  for  life,  to  the  person  whose  issue  is  referred 
to,  the  words  in  question  (occurring  in  a  will  which  is  subject  to  the  old^ 
law)  have  the  effect  of  enlarging  such  prior  devise  to  an  estate  tail  (J), 
unless  they  are  restrained  as  before  suggested,  or  unless  there  is  an  inter- 
mediate devise  to  some  class  or  denomination  of  issue  to  which  they  can  he 
referred.  To  determine  in  what  cases  the  latter  construction  prevails, 
is  the  present  object  of  inquiry.  The  distinctions  which  the  authorities 
present  require  particular  attention,  and  they  will  be  found  upon  the 
whole  to  be  more  easily  reducible  to  a  few  general  propositions  than  is 
commonly  supposed.  It  will  be  proper  to  separate  gifts  of  real  and 
personal  estate ;  for  as  the  construing  of  the  words  in  question  to  im- 
port a  general  failure  of  issue  in  regard  to  personalty,  necessarily  renders 
void  the  gift  over  which  is  to  take  effect  on  such  contingency  (c) ,  the 
disinclination  of  the  courts  to  that  construction  is  evidently  stronger 
than  where  (as  in  reference  to  real  estate)  they  have  the  effect  of  creat- 
ing an  estate  tail,  on  which  a  remainder  can  be  limited. 

(a)  Ante,  Vol.  I.  p.  554  (b)  Ibid.  (c)  Ibid.  p.  254. 

1  4  Kent,  276,  and  notes. 
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In  regard  to  *448  *  II.  In  regard  to  personal  estate,  it  seems  to  be  clear 
SteT  that  words  denoting  a  failure  of  issue,  following  a  be- 

quest to  children,  refer  to  the  objects  of  that  gift. 

As  in  Doe  d.  Lyde  w.  Lyde  (d) ,  where  a  term  of  years  was  bequeathed 

Preceded  b      to  Gr-  for  li^)  ^^^  after  his  decease  to  M.  for  life,  and  after  the 

a  bequest  to    decease  of  the  survivor  to  the  children  of  G. ,  share  and  share 

"'        alike,  and  if  G.  died  without  issue  of  his  body,  then  over  ;  it 

was  held  that  there  being  no  child  of  G.  the  ulterior  gift  took  effect. 

So,  in  Salkeld  v.  Vernon  (e),  where  a  testator  bequeathed  1,000Z.  to 
—  by  a  be-  ^^  daughter  R.'s  child  or  childreij,  to  the  number  of  four  ; 
questtochil-  and  if  she  should  have  a  greater  number  than  four  living  at 
artestato?s  his  decease,  then  he  bequeathed  4,000Z.  to  be  divided  among 
death.  ^]^g  ga,i(j  children  who  should  be  so  living  at  his  decease,  to  be 

paid  at  twenty-one ;  hwt  if  his  daughter  should  happen  to  die  "  without 
issue,"  then  he  bequeathed  the  said  legac}-  over.  It  was  contended  that 
the  ulterior  bequest  was  void,  being  after  a  general  failure  of  issue  ;  but 
Lord  Northington  held  that  it  was  a  legacy  to  the  children,  if  there  were 
any,  living  at  his  decease,  and,  if  not,  to  the  substituted  legatees. 

And  a  similar  doctrine  prevailed  in  Malcolm  v.  Taylor  (/) ,  though 
"Without  the  trust  for  children  was  confined  to  those  who  attained  a 
issueasafore-  prescribed  age ;  but  the  construction  was  considered  to  be 
refer  to  ob-  aided  by  an  expression  in  the  context.  The  testator  gave 
contingent""^  Certain  lands  and  all  the  residue  of  his  money  in  the  funds 
gift. ,  to  his  mother  and  his  sister  M. ,  for  their  lives  and  the  life 

of  the  survivor,  and,  after  the  decease  of  the  survivor,  to  such  of  the 
children  of  M.  as  she  by  deed  or  will  should  appoint ;  and,  in  default  of 
appointment,  to  be  equally  divided  among  the  said  children  their  heirs 
and  assigns  ;  the  funded  property  to  be  ah  interest  vested  in  and  paid 
to  them  or  the  survivors  or  survivor,  being  sons  at  twenty-one,  or  be- 
ing daughters  at  twenty-one  or  marriage.  And  in  case  M.  should  die 
without  issue  of  her  body  lawfully  begotten,  then  the  testator  devised 
the  estate  to  the  children  of  A.  in  fee ;  and  in  case  M.  should  die 
without  issue  as  aforesaid,  the  testator  gave  the  residue  of  his  money 
in  the  funds  to  J.,  and  after  his  decease  to  his  (testator's)  eldest 
*449  son.  M.  died  *  unmarried  ;  whereupon  a  doubt  arose  as  to  the 
validity  of  the  bequest  over  to  J.,  which  of  course  failed  if  the 
words  referred  to  an  extinction  of  issue  at  any  time.  It  was  held  by 
Sir  J.  Leach,  M.  R.,  and  afterwards  by  Lord  Brougham,  that  the  words 
"  without  issue  as  aforesaid"  meant  without  such  issue  of  M.  as  were 
objects  of  the  preceding  gift  of  the  funded  property,  i.e.  the  children  ; 
his  Honor  observing,  that  it  was  a  reasonable  intendment  that  a  subse- 

(d)  1  T.  E.  593.  See  also  [Att.-Gen.  v.  Bayley,  2  B.  C.  C.  553;]  Vandergucht  v.  Blake, 
2  Ves.  Jr.  534;  Farthing  v.  Allen,  2  Mad.  310  (but  as  to  which  see  post) ;  [Robinson  v.  Hunt, 
4  Beav.  450;  Cormack  v.'CopouS,  17  Beav.  397;  Re  Wyndham's  Trusts,  L.  R.  1  Eq.  290;  per 
Parker,  V.-C,  Bryan  «.JMansion,  5  De  G.  &  S.  737.  But  see  also  per  Lord  Cottenham,  post, 
451,  and  Der  Turner,  L.  J.,  post,  453,  and  4  D.  M.  &  tt.  88.] 

(e)  1  Ed.  64.  (/)  2  E.  &  My.  416. 

420 


"WHEN  REFERABLE  TO  PRIOR  OBJECTS  —  PERSONALTY.      *450 

quent  limitation  is  meant  to  take  effect  upon  failure  of  the  prior  gift, 
and  is  a  substitution  in  that  event.  This  was  the  plain  intention  of  the 
testator  with  respect  to  the  real  estate  ;  and  it  was  to  be  supposed,  when 
real  and  personal  estate  were  given  together,  that  the  testator  had  the 
same  intention  with  respect  to  the  funded  property  and  the  real  estate. 
In  Lord  Brougham's  judgment  there  is  much  criticism  on  the  words  ' '  as 
aforesaid"  (^r),  which  he  considered  to  refer,  not  to  the  objects  of  the 
immediately  preceding  devise,  but  to  the  more  remote  antecedent,  the 
legatees  of  the  stock,  which  seems  to  have  been  rather  a  nice  question. 

Where  the  prior  gift  is  expressly  to  "  issue,"  though  restricted  by  the 
context  to  issue  of  a  particular  class,  or  existing  at  a  prescribed  period, 
it  seems  more  obvious  to  apply  to  the  objects  of  such  prior  gift  the 
words  importing  a  failure  of  issue  (the  term  being  identical  in  both 
clauses),  than  where  the  prior  gift  is  in  favor  of. children. 

Thus,  in  Leeming  v.  Sherratt  (A),  where  a  testator  bequeathed  to  each 
of  his  children  1,000?.,  to.be  paid  at  twenty-one,  but  as  to  words  held 
the  girls  one  half  to  be  placed  out  at  interest,  to  be  secured  '?  •>«  referen- 
from  the  control  of  any  husband,  the  interest  in  the  mean  gift  to 
time  to  be  paid  to  them,  and  the  principal  to  be  disposed  of  "issue." 
in  such  manner  as  they  might  direct  to  their  issue  ;  but  in  case  they  should 
die  without  issue,  the  testator  gave  the  principal  among  the  survivors  of 
his  children;  Sir  J.  Wigram,  V.-C,  was  of  opinion  that  the  original 
bequest  applied  to  issue  living  at  the  death  of  the  children,  and  that  the 
gift  over,  on  the  failure  of  "issue,"  referred  to  the  same  objects. 

In  two  earlier  cases,  however,  a  different  construction  seems  to  have 
prevailed.     Thus,  in  Andree  v.  Ward  (i),  where  a  sum  Wordsheldin 

of  *  5,000?.  stock  was  bequeathed  to  A.  for  life,  and  *450  an  executory 
in  case  he  should  marry  any  woman  with  1,000Z.  for-  refer  to  prior 

tune,  then  the  testator's  will  was  that  the  5,000Z.  should  be  objects, 
settled  on  his  wife  and  the  issue  of  such  marriage  ;  but  in  case  A.  died 
leaving  no  issue  of  his  body  lawfully  begotten,  then  over  :  Sir  T.  Plum- 
er,  M.  R.,  was  of  opinion  that  "issue"  in  the  ulterior  gift  could  not 
be  confined  to  issue  of  such  marriage  as  before  mentioned,  and  that 
therefore  A.  having  left  issue  not  of  such  a  marriage,  the  gift  over 
failed. 

The  strong  tendency  of  the  recent  cases  towards  the  referential  con- 
struction suggests  a  doubt  whether  the  doctrine  of  this  case  would  now 
be  followed.    ^ 

So,  in  Campbell  v.  Harding  (h) ,  where  a  testator  bequeathed  t9  his 
adopted  daughter,  Caroline  H.,  20,000/.  Consols,  and  his  Referential 
house  and  landed  property  at  Culworth ;  hut  in  case  of  her  re^eqted^""" 

Ug)  As  to  these  words,  see  also  Walker!).  Petchell,  1  C.  B.  65,  stated  post,  458.] 

(A)  2  Hare,  14,  [following  Target  v.  Gaunt,  1  P.  W.  432,  and  Hocklej'  v.  Mawbey,  1  Ves. 
Jr.  143,  both  stated  Ch.  XLI.  s.  3,  subs.  3. 

(i)  1  Russ.  260.  [In  Allanson  v.  Clitherow,  1  Ves.  24  (an  executory'  trust  of  realty),  the 
gift  over  on  death  without  issue  was  also  held  non-referential  in  like  circumstances.] 

(4)  2  R.  &  My.  390,  8  Bli.  N.  S.  469,  2  CI.  &  Fin.  421  (Candy  v.  Campbell). 
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death  without  lawful  issue,  then  the  testator  willed  the  money  so  left 
to  her  to  be  equally  divided  betwixt  his  nephews  and  nieces  who 
might  be  living  at  the  time  (I) ,  and  the  land,  &c. ,  at  Culworth  to  his 
nephew  J.  H. ;  and  the  testator  requested  his  friends  C.  and  S.  to  be 
guardians  for  Caroline  H.,  and  if  she  married  it  must  be  with  their  con- 
sent, and  "  the  property  to  be  solely  settled  upon  herself  and  her  children, 
and  in  no  way  charged  or  alienated."  It  was  contended  that  the  words 
"  death  without  lawful  issue"  in  this  case  meant  death  without  having 
had  any  such  issue  as  would  have  taken  under  the  settlement  subse- 
quently directed  by  the  testator,  and  not  death  without  issue  indefi- 
nitely;  but  it  was  held  by  Sir  L.  Shadwell,  V.-C,  and  afterwards  by 
Lord  Brougham,  and  ultimately  in  D.  P.  (where  the  case  was  very  elab- 
orately argued),  that  the  words  could  not  be  restricted,  and  conse- 
quently that  Caroline  H.  (who  had  died  urimarried)  became  absolutely 
entitled  to  the  stock.  Lord  Brougham  considered  that  the  introduc- 
tion of  the  direction  to  settle  the 'stock  on  the  marriage  of  the  legatee 
did  not  vary  or  affect  the  construction  which  was  to  obtain  in  the  alter- 
native event  of  her  not  marrying  at  all  (m).. 
*451  *  The  frame  and  language  of  the  wiU  in  this  case  were  peculiar, 
and  it  must  not  be  considered  as  intrenching  on  the  general  prin- 
Eemark  on  ciple  of  construction  exemplified  in  the  preceding  cases. 
Campbell  t).  That  principle  was  recognized  and  forcibly  stated  bj'  Lord 
Lord  Gotten-  Cottenham  in  Ellicombe  v.  Gompertz  («) ,  where  he  held 
ham's  state-  that  the  words  "  from  and  immediately  after  the  decease  of 
general  doc-  ^^^  ^^^  ^o''^  ^^^  grandsons  of  my  said  son  J.  J."  were  con- 
trine,  fined  to  such  sons  and  grandsons  as  were  embraced  by  the 
preceding  gifts,  a  construction  which  supported  the  validitj-  of  the  ulte- 
rior gift  (o) .  He  thus  ^stated  the  general  doctrine  :  ' '  Provision  is 
made  for  certain  members  of  a  class  answering  a  particular  description, 
and  then  a  gift  over  is  made  on  failure  of  the  class.  If  it  be  clear  that 
the  whole  of  the  class  were  not  to  take,  the  gift  over,  though  made 
to  depend  on  the  failure  of  the  whole  class,  will  be  construed  to  take 
place  upon  the  failure  of  that  description  of  the  class  who  were  to  take  ; 
and,  on  the  other  hand,  if  it  appear  that  all  the  class  were  intended  to 
take,  although  some  only  are  enumerated,  and  the  gift  over  be  upon 
the  failure  of  the  whole  class,  the  court  will  adopt  such  a  construction 
as  will  extend  the  benefit  in  the  best  way  the  law  will  admit  to  the 
whole  class." 

(0  See  S.  C,  cited  Ch.  XLL,  s.  3. 

(m)  This  case  was  cited  as  a  leading  authority  by  K.  Bruce,  V.-C,  in  Pye  v.  Linwood,  6  Jur. 
618 ;  and  by  Bacon,  V.-C,  in  Fisher  v.  Webster,  L.  R.  14  Eq.  283.  But  in  the  former]  case 
it  was  unnecessary  in  the  events  which  had  happened  to  decide  whether  the  words  importing 
a  failure  of  issue  applied  to  the  objects  of  the  preceding  bequest  to  "children  "  or  extended  to 
issue  indefinitely ;  the  case  therefore  has  really  no  connection  with  tlie  present  subject  of  dis- 
cussion. The  material  question  was,  whether  the  words  referred  to  issue  living  at  the  death 
(Me  next  chapter),  which  construction  the  court  (it  is  considered  most  properly)  negatived. 
[In  Fisher  v.  Webster,  the  prior  bequest  being  to  A.  and  her  children  jointly,  the  simply 
referential  construction  of  the  gift  over  if  A.  should  die  without  issue  was  of  course 
inapplicable,] 

(«)  3  M.  &  Or.  127.    (o)  The  will  was  found  too  long  and  special  for  insertion. 
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So,  in  Trickey  v.  Trickey  {p) ,  where  a  testator  bequeathed  the  resi- 
due of  his  personal  estate  to  his  daughter  A.  for  life,  and  Words  held 
after  her  decease  to  her  children  at  twenty-one  ;  and  in  case  ^g^g^^f  '"j"^' 
anj'  of  such  children  should  die  under  twenty-one,  and  have  gifts. 
one  or  more  children  who  should  survive  A.  and  live  to  attain  the  said 
age,  the  last-mentioned  children  should  be  entitled  to  their  parent's 
share  ;  provided  that,  in  case  anj'  child  of  A.  should  die  under  twent3-- 
one,  his  her  or  their  share  or  shares  should  go  to  the  survivors  of  the 
said  children,  and  the  issue  of  any  deceased  child  or  children  who 
should  marry  and  die  under  the  said  age ;  provided  further,  that  ij 
there  should  be  no  child  of  A.,  or  there  being  any  such,  no  one  child  living 
to  attain  the  age  of  twenty-one  years,  nor  leave  any  issue  who  should  attain 
thereto,  then  over :  Sir  J.  Leach,  M.  R.,  held  that  the  gift  over  must  be 
intended  to  take  effect  on  failure  of  the  former  gifts  ;  and  as  such  for- 
mer gifts  were  confined  to  those  grandchildren  who  should  survive  (and 
who  should  therefore  necessarilj'  have  been  born  in  the  lifetime  of)  the 
daughter,  the  ulterior  bequest  was  valid  {q). 

*  [In  Westwood  v.  Southey  (r)  a  very  material  distinction  was    *452 
drawn  by  Sir  R.  Kindersley  regarding  those  cases  where,  hj 
express  direction,  or  by  the  true  construction,  of  the  will.  Suggested 
the  death  of  the  first  taker  without  issue  means  without  issue  distinction 

where  the 

living  at  his  death  (s).  He  said:  "It  is  true  that  where  gift  over  is  on 
there  is  a  legacy  to  one  for  life,  and  after  his  death  to  his  |s^e^h■hI'|at 
children,  with  a  gift  over  if  he  die  without  issue,  and  there  the  death. 
is  nothing  to  restrain  those  words,  the  words  '  without  issue '  are  lim- 
ited to  the  issue  before  mentioned.  But  the  ground  on  which  the  court 
has  used  violence  with  the  words  and  interpolated  the  word  '  such '  is 
this,  that  if  there  were  no  restriction  on  the  generality  of  the  words 
'  dying  without  issue,'  the  limitation  over  would  be  void.  But  when 
the  dying  without  issue  is  either  in  terms,  or  by  the  proper  construc- 
tion, limited  to  dying  without  issue  living  at  the  death,  there  is  no  rea- 
son for  interpreting  the  words  as  meaning  '  such  issue  as  before 
mentioned.'  I  am  not  aware  of  any  case  in  which  a  legacy  being  given 
to  one  for  his  life,  with  remainder  to  his  children,  and  a  gift  over  if  he 
dies  without  issue,  in  the  sense  of  issue  living  at  his  death,  the  limita- 
tion has  been  restricted  to  issue  before  mentioned.  Such  a  construc- 
tion might,  in  fact,  wholly  defeat  the  testator's  intention ;  for  the 
tenant  for  life  might  have  an  only  child  who  might  attain  twenty-one, 

(p)  3  My.  &K.  560. 

(q)  Although  in  EUicombe  v.  Gompertz,  and  Trickey  v.  Trickey,  above  stated,  the  expres- 
sion which  connected  the  prior  and  ulterior  gifts  did  not  correspond  with  that  which  is  the 
subject  of  the  present  chapter;  yet,  as  the  general  principle  was  much  discussed,  and  as  these 
cases  exemplify  the  application  of  the  doctrine  to  bequests  of  personaltj',  they  appeared  to 
call  for  insertion  in  this  place.  EUicombe  v.  Gompertz  was  cited  as  a  leading"  authority  by 
Sir  J.  Wigrani,  in  Leeming  v.  Sherratt,  2  Hare,  14,  ante,  p.  449;  [see  also  Hillersdon  v.  Lowe, 
2  Hare,  355;  Cardigan  v.  Curzon-Howe,  L.  R.  9  Eq.  358  (settlement  of  family  plate). 

(r)  2  Sim.  N.  S.  202.     See  also  Walker  v.  Mower,  16  Beav.  365. 

(s)  The  V.-C.  repeated  this  statement  of  the  rule  in  Madden  ».  Ikin,  2  Dr.  &  Sm.  213.  So 
Parker,  V.-C,  Bryan  v.  Mansion,  5  De  G.  &  S.  737. 
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marry  and  have  children,  and  die  before  the  tenant  for  life,  and  then 
the  child  and  the  issue  of  that  child  would  be  excluded."  In  the  ease 
before  him  the  V.-C.  acted  upon  the  distinction,  although  the  effect  was 
to  divest  a  previously  vested  gift  to  the  children. 
^  In  Pride  v.  Fooks  (t) ,  where  the  bequest  was  in  trust  for  such  child 
or  children  as  the  testator's  niece  and  two  nephews  should  Jeave  at  the 
time  of  their  respective  deceases,  one  third  to  the  child  or  children  of  each, 
(but  not  giving  life-interests  to  the  parents),  and  in  case  the  niece  or 
either  of  the  nephews  should  happen  to  die  without  leaving  ^any  chil- 
dren or  child  lawfullj'  begotten,  her  or  his  third  part  to  be  paid 
*453  to  the  children  or  child  of  the  other  *  or  others  leaving  chil- 
dren or  a  child,  in  equal  proportions  if  more  than  one,  and  in 
case  all  of  them  the  nephews  and  niece  should  happen  to  die  without 
leaving  (u)  any  issue  lawfully  begotten,  in  trust  for  the  children  of  X. 
then  living  and  the  issue  of  his  children  then  dead,  equally  per  stirpes. 
Neither  of  the  nephews  left  anj'  child  at  his  death,  nor  did  the  niece, 
but  the  niece  left  grandchildren.  It  was  held  by  Sir  J.  Eomilly,  M.  R., 
that  "  issue"  in  the  gift  over  was  not  to  be  restricted  to  "  children," 
and  that  there  was  an  intestacj'.  He  approved  and  relied  much  on  the 
V.-C.'s  distinction.  On  appeal,  the  decision  was  affirmed  bj'  K.  Bruce 
and  Turner,  L.  JJ.,  upon  the  construction  of  the  particular  will,  "  chil- 
dren "  being  strongly  contrasted  with  "  issue,"  and  there  being,  not  a 
series  of  limitations  to  take  effect  in  succession,  but  only  two  sets  of 
concurrent  contingent  limitations.  Sir  G.  Turner  said  he  would  not 
give  any  opinion  upon  Westwood  v.  Southey. 

Referring  to  the  general  doctrine,  the  L.  J.  said:  "Amongst  the 
Statement  of  cases  on  the  point,  which  are  almost  innumerable,  may  be 
doctf^nelfv  pl^-ced  on  the  one  side  Malcolm  v.  Taj'lor  and  EUicombe  v. 
Turner,  L.  J.  Gompertz,  'and  on  the  other  Andree  v.  Ward  and  Campbell 
V.  Harding.  If  the  primary  limitation  be  in  favor  of  children,  and  be 
so  expressed  that  they  take  immediate  vested  Interests,  and  there  be  a 
limitation  over  in  default  of  issue,  it  is  not  difficult  to  see  reasons  for 
construing  default  of  issue  to  mean  default  of  children  ;  for  if  there  be 
no  child,  there  can  be  no  other  issue,  and  if  there  be  a  child  the  child 
will  take  the  whole,  and  there  will  be  nothing  to  limit  over  ;  but  where 
the  primary  limitation  is  so  expressed  that  there  maj-  be  issue  who 
may  not  take  under  it,  as  in  the  case  of  gifts  to  children  to  vest  at 
twentj--one,  it  is  not  so  easj-  to  see  the  reasons  on  which  this  construc- 
tion has  prevailed.  It  i^  true  that  by  adopting  the  construction  the 
limitations  are  made  to  follow  in  regular  order  and  succession,  but  it  is 
equally  true  that  the  general  terms  in  which  the  limitation  over  is  ex- 
pressed, prove  that  there  has  been  some  omission  or  some  mistake  on 
the  part  of  the  testator,  and  the  difficulty  seems  to  be  to  determine 
what  the  omission  or  mistake  has  been,  whether  it  has  been  in  the  gift 

H)  4  .lur.  N.  S.  678,  3  De  G.  &  J.  252. 

(m)  Tliis  as  to  personalty  means  leaving  at  their  deaths ;  see  Ch.  XLI.,  s.  1. 
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over  not  having  been  limited,  or  in  the  primarj'  gift  not  having  been 
extended."  He  had  endeavored  to  extract  some  definite  rule  from  the 
authorities,  but  the  result  of  them  was  that  each  case  depended  on  the 
construction  of'  the  particular  will,  and  that  no  general  rule  could  be 
laid  down. 

*  But  of  course,  although  the  primary  gift  is  so  expressed  that  *454 
there  may  be  issue  who  may  not  take  under  it,  the  context  may 
sliow  that  the  omission  or  mistake  is  not  in  that  gift,  but  in  the  gift  over. 
This  was  considered  to  be  the  case  in  Ee  Merceron's  Trusts  (x) ,  where  a 
testator  gave  a  legacy  to  each  of  his  two  daugliters  for  life,  and  after  her 
death  unto  and  equally  among  all  and  every  such  child  and  children  she 
might  happen  to  leave  at  her  decease  ;  and  in  case  she  should  die  without 
issue,  then  to  such  persons  and  in  such  manner  as  she  should  by  will 
appoint.  The  will. then  contained  a  gift  of  residue  to  the  testator's 
son.  The  daughter  died  leaving  grandchildren  but  no  child  hving  at  her 
death.  It  was  held  by  Sir  E.  Malins,  V.-C,  that  "  die  without  issue" 
meant  such  issue  as  was  before  mentioned,  namelj-,  children  living  at 
the  daughter's  decease  ;  and,  there  being  none,  that  the  power  to  ap- 
point had  arisen.  The  V.-C.  thought  it  perfectly  clear  that,  as  the  chil- 
dren of  the  daughters  who  were  the  primary  objects  of  the  disposition 
could  not  take,  the  next  object  of  the  testator's  bount}-  was  the  daughter 
herself,  who,  if  she  had  no  children,  or  only  children  who  could  not 
take,  was  to  have  the  absolute  dominion  over  the  fund.] 

Where  the  words  are  not  "  in  default  of  issue"  simply,  but  "  in  de- 
fault of  such  issue,"  it  is  clear  thafwhatever  be  the  class  of  in  default  of 
issue  included  in  the  preceding  gift,  whether  children,  sons,  *""*  ■^™^- 
or  daughters,  and  whatever  the  extent  of  interest  given  to  those  objects, 
the  bequest  over  in  default  of  such  issue  is  construed  to  mean  in  default 
of  such  children,  sons  or ' daughters  {y) .  [And  if  the  prior  gift  is  confined 
to  children  who  survive  their  parent,  a  gift  over  in  default  of  such  issue, 
or  (which  is  the  same)  of  issue  becoming  entitled,  means  in  default  of 
children  who  survive  their  parent  (z).J 

III.    1.  "With  regard  to  real  estate  also,  it  is  clear  that  the  words  "  in 
default  of  such  issue,"  following  an  express  devise  to  any  in  regard  to 
particular  branch  of  issue,  as  children,  sons,  or  daughters f  ■will  real  estate. 
be  construed  to  refer  to  the  issue  before  described  ;  that  is,  "Default  of 
as  meaning  in  default  of  '■*  such"  children,  sons,   &c.  (a).  «""*  issue-" 
And  in  cases  of  this  class  (as  distinguished  from  tho^e  which 
form   the   *  subject  of  the   next   section),   this   rule   prevails,     *455 

(x)  i  Ch.  D.  182  (will  dated  1838,  as  to  -nhich  vide  post,  s.  4  of  this  Ch.).]  • 

(«)  Maddox  v.  Staines,  2  P.  "W.  421,  3  B.  P.  C.  Toml.  108;  Stanle}' «.  Leigh,  2  P.  W.  685; 
and  see  3  M.  &  Cr.  153. 

Uz)  Ee  Hopkins'  Trusts,  9  Ch.  D.  131.] 

(a)  Lethieullier  ».  Tracey,  Amb.  204,  220;  Denn  d.  Briddon  v.  Page,  11  East,  603,  n.,  3 
T.  R.  87,  n. ;  Hay  v.  Lord  Coventry,  3  T.  R.  83;  Doe  d.  Comberbach  v.  Perryn,  lb.  484; 
Goodtitle  d.  Sweet  t).  Herring,  1  East,  264;  and  other  cases,  ante,  p.  382. 
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•whether  the  objects  of  such  preceding  devise  take  estates  of  inheritance, 
or  only  estates  for  life  (b). 

The  reported  cases  supply  numerous  examples  of  each  kind. 

In  Doe  d.  Comberbach  v.  Perr3-n(c),.Rex  v.  Marquess  of  Stafl5ord((f) 
Preceded  by  [and  Foster  V.  Hayes  (e)]  the  words  "in  default  of  such 
children  in  issue  "  following  a  devise  to  children  in  fee  were  held  to  refer 
fee;  to  such  children. 

In  Doe  d.  Tooley  v.  Gunniss  (/)  and  Doe  d.  Liversage  v.  Vaughan  (g) 
—to  children  the  same  construction  was  given  to  a  devise  to  children 
for  life;  (without  words  of  limitation) ,  with  a  devise  over  "  on  fail- 

ure of  such  issue;"  and  also  in  Ashley  v.  Ashley  (h),  where  a  similar 
devise  was  followed  by  the  words,  for  "  want  of  such  issue." 

In  Denn  d.  Briddon  v.  Page  (i)  the  limitations  of  the  will  were  to  the 
—to  daugh-  first  and  other  sons  in  tail  male  in  strict  settlement,  and  in 
ters  for  life;  default  of  such  issue  to  all  and  every  the  daughters  (without 
words  of  limitation),  and  in  default  of  such  issue,  over  ;  Lord  Mansfield 
held  that  the  daughters  took  estates  for  life  onl^^ ;  but  he  said,  "If, 
after  the  limitation  to  the  daughters,  the  words  had  been,  '  and  if  they 
die  without  issue,'  we  would  have  implied  an  estate  tail  (f)  ;  but  here  the 
words  are  '  such  issue,'  which  can  only  mean  the  issue  before  mentioned."  . 
Hay  V.  Earl  of  Coventry  (h)  was  precisely  similar. 

So,  in  Doe  d.  Phipps  v.  Lord  Mulgrave  {I),  where  the  devise  being 

to  5ong  in    to  the  first  and  every  other  son  in  tail  male,  '■'•failure  of  such 

tail  male;       iggue  "  Over,  the  latter  words  were  treated  as  merel^^  referring 
to  sthe  preceding  devise. 

Again,  in  Foster  v.  Eomney  (m),  where  the  devise  was  to  A. 
*456     *  for  life,  and  after  his  decease  to  his  sons  successivel3'-  (without 

to  sons       'words  ot\hmta.tion),  SiTid  in  default  of  such  issue,  over  ;  it  was 

for  life.  jieid  that  A.  and  his  sons  took  for  life  only,  the  words  "  su^h 

issue  "  meaning  such  sons. 

These  decisions  must  be  considered  as  overruling  Lomax  v.  Holm- 


[(J)  Meaning  ofworis  "  in  default  of  issue."  —  A  limitation  over  in  default  of  issue,  follow- 
ing an  estate  in  fee  to  children  or  any  other  particular  branch  of  issue,  operates  as  an  alter- 
native contingent  remainder  which  is  defeated  the  moment  that,  by  birth  of  a  child  or  other 
issue  taking  under  the  previous  limitation  in  fee,  such  limitation  in  fee  becomes  vested.  On 
the  other  hand,  a  limitation  over  in  default  of  issue,  following  an  estate  for  life  or  in  tail  given 
to  the  issue,  is  construed  as  a  vested  remainder  expectant  on  the  estate  for  life  or  in  tail,  and  t 
is  not  defeated  by  the  birth  of  issue,  but  takes  effect  upon  the  detemiination  of  the  estates  for 
life  or  in  tail  limited  to  them.  It  is  clear,  therefore,  thai,  according  as  the  issue  take,  (1)  in 
fee,  (2)  in  tail,  or  (3)  for  life,  the  words  in  default  of  issue  mean,  —  (1)  if  there  never  are  any 
issue;  (2)  if  there  never  are  any  issue,  or  being  such,  upon  their  deaths  and  the  failure  of 
their  issue  inheritable  under  the"  estate  tail;  (3)  if  there  never  are  any  issue,  or  being  such, 
upon  their  deaths.] 

(a)  3  T.  R.  484.  '  (d)  7  East,  521. 

[(f.)  2  Ell.  &  Bl.  27,  4  Ell.  &  Bl.  717.]  (/)  4  Taunt.  313. 

<g)  1  D.  &  Rv.  52,  5  B.  &  Aid.  464.  (h)  6  Sim.  358. 

H)  3  T.  R.  87",  n.,  11  East,  603,  n. 

()■)  See  Wight  v.  Leigh,  15  Ves.  564;  Parr  v.  Swindels,  4  Russ.  283;  both  stated  post. 

(*)  3  T.  R.  83.  0  5  T.  E.  320. 

(m)  11  East,  594.  See  also  Goodright  d.  Llovd  ».  Jones,  4  M.  &  Sel.  88;  Purcell  v.  Pur- 
cell,  2  D.  &  War.  219,  n. ;  [Bridger  v.  Ramsey,  10  Hare,  320;  Bevan  v.  White,  7  Ir.  Eq.  Rep. 
473;  Re  Arnold's  Estate,  33  Beav.  163;  Re  Pollard's  Estate,  3  D.  J.  &  S.  541.] 
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den  (w) ,  and  Evans  d.  Brook  v.  Astley  (o) ,  unless  the  latter  cases  can 
be  referred  to  their  special  circumstances.     Lord  Kenyon  (p)  certainly 
so  treated  the  latter.     Eobinson  v.  Robinson  {q) ,  would  be  _ 
in  the  same  predicament,  were  it  not  that  the  word  '■'■son"  Robinson  «. 
in  the  devise  in  that  case,  appears  to  have  been  regarded  as  a  Roe's^'Srew 
word  of  limitation  (r),  and  consequently  the  first  taker  was  Frank  «. 
properly  held  to  be  tenant  in  tail,  without  imposing  on  the      °^'°' 
subsequent  words,   "  in  default  of  such  issue,"  the  office  of  confer- 
ring that  estate,  to  which,  indeed,  upon  every  sound  principle  of  con- 
struction,  they   appear,  to  be   inadequate.      The   cases    just  stated, 
establishing  that  expression  to  be  purely  referential,  are  decisive  au- 
thorities against  the  stress  which  in  some  parts  of  the  discussion  of 
Robinson  v.  Robinson  was  laid  on  these  words. 

[So  where  there  was  a  devise  to  one  for  life,  remainder  to  „  „    , 
her  sons  and  daughters  in  fee,  but  should  she  die  without  heirs "  pre- 
having  such  heirs  over,  the  words  "  such  heirs  "  were  held  to  toions''LS*' 
refer  to  the  sons  and  daughters  («).J  daughters  in 

Of  course  where  the  word  "  issue,"  occurring  in  an  express 
devise  to  issue,  is  therein  explained  to  mean  children,  the  words  iri 
default,  or  for  want  of  such  issue,  immediately  following,  are  construed 
in  default  of  such  children  (t) . 

But  in  one  instance  the  word  "  such  issue,"  preceded  by  a  devise  to 
first  and  other  sons  and  their  heirs,  were  held  to  refer  to  the  "Such 
heirs  of  the  sons.     Thus,  in  Lewis  d.  Ormond  v.  Waters  (m),  Jfed'eVb'"^^" 
where  the  devise  was  to  the  testator's  eldest  son  for  life,  devise  tb  first 
remainder  to  a  trustee  to  preserve  contingent  remainders,  sons'n»^'^ 
remainder  to  the  first  and  other  sons  of  the  testator's  eldest  son  their  heirs. 
and  their  heirs,  and  for  want  of  such  issue,  to  his  second  son  B.  for  life, 
with  similar  remainders  ;  it  was  held  that  the  word  "  issue  "  in  the  limi- 
tation over  referred  to  the  heirs  of  the  sons,  and  consequently  that 
they  took  successive  estates  tail,  which  would  effectuate  *  the  ap-     *457 
parent  intention  of  the  testator  to  continue  the  estates  in  his 
family. 

This  is  a  strong  case,  inasmuch  as  there  was  an  antecedent  class  of 
issue  to  which  the  clause  might  have  been  applied ;  but  as  ^^^3^^  on 
the  words  "  fi»st  and  other"  evidently  imported  that  the  Lewis ». 
sons  were  to  take  successively  (x),  there  was  no  mode  of  giving  ***'*"'*■ 
eflect  of  that  intention  except  to  cut  down  the  fee-simple  of  the  sons  to 
an  estate  tail. 

[Again  in  Biddulph  v.  Lees  (y)  a  devise  to  A.  for  life,  and  to  his  sons 

(m)  1  Ves.  296.  (0)  3  Burr.  1570.  (p)  3  T.  R.  87. 

(?)  1  Burr.  38,  3  B.  P.  C.  Toml.  180. 

(r)  See  Lord  Kenyon's  judgment  in  Doe  v.  Mulgrave,  5  T.  R.  323. 
[(s)  Pollev  V.  Polley,  29  Beav.  134.] 

(0  Rvan  V.  Cowlev,  1  LI.  &  G.  7.  (m)  6  East,  337. 

{x)  See  Kershaw  ■».  Kershaw,  13  Ell.  &  Bl.  845;   Cradock  «.  Cradock.  4  Jur.  N.  S.  656, 
ante,  p.  253.     As  to  the  force  of  "  successiveh',"  see  Ginger  v.  White,  infra. 
(y)  Ell.  Bl.  &  Ell.  289. 
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"  Such  in  tail  male  successively,  and  for  default  of  such  issue  to  B. 

troutd  by"'  ^"*^  ^'  ^^^  ^^^^^  ^°^^  ^^  ^^^®  manner ;  and  for  default  of 

subsequent  such  issue  to  the  daughters  of  A.  and  their  heirs  forever  as 

ing  an  estate  tenants  in  common,  and  for  default  of  such  issue  to  the  daugh- 

taii  to  be  in-  ters  of  B.  and  C.  in  like  manner  (which  it  was  admitted  by 

tended. 

the  court  would  per  se  have  given  an  estate  in  fee-simple  to 

the  daughters  of  A.)  was  held  to  create  an  estate  tail  in  the  daughters  on 
the  ground  that  the  testator  had  expressly  interpreted  his  meaning  by  a 
shifting  clause  which  provided  that  if  anj'  daughter  became  a  nun,  the 
use  declared  in  her  favor  should  cease,  and  that  "  the  person  next  in 
reversion  to  take  according  to  the  aforesaid  limitation  should,  immedi- 
ately thereupon,  enter  upon  and  enjoy  the  premises  as  he  would  have 
been  entitled  to  hold  and  enjoy  the  same  in  case  the  person  so  entering 
into  religion  had  been  then  dead  without  issue- of  her  body."] 

In  Ginger  d.  White  v.  White  (z),  Willes,  C.  J.,  read  a  devise  to  chil- 
Kemarks  on  <^ren  and  their  heirs  successively  as  conferring  an  estate  tail 
doctvinead-  only  (a),  though  he  distinctly  held,  as  we  shall  presently 
GingeiD.  see,  that  the  subsequent  words,  importing  a  failure  of  issue, 
White.  referred  to  the  children  themselves  (b) .     He  seems  even  to 

have  thought  that  a  gift  over  in  default  of  male  children  to  female  chil- 
dren, and  in  default  of  female  children  to  a  person  who  was  their  cousin, 
explained  heirs  to  mean  heirs  of  thehody,  "  because  the  male  children 
could  not  die  without  heirs  if  any  of  their  sisters  were  living,  and  the 
female  children  could  not  die  without  heirs  if  the  cousin  were  liv- 
ing" (c)  :  but  he  evidently  confounded  a  remainder  with  an  alternative 
limitation;  in  other  words,  he  failed  to  distinguish  between  a 
*458  devise  over  if  the  children  should  die  *  without  heirs,  and  a 
devise  over  if  there  should  be  no  children.  With  the  latter  the 
doctrine  to  which  he  refers  has  no  connection. 

Effect  where  Even  where  the  prior  devise  embraces  a  single  child  only, 
prior  devise  the  words  "  for  want  of  such  issue  "  are  construed  for  want 
a  sipgie  of  such  child,  and  have  not  the  effect  of  conferring  an  estate 
"'•'^'l-  tail  on  the  parent  of  that  child  (d). 

[The  words  "as  aforesaid,"  may  have  the  same  force  as  the  word 
"  such."  Thus,  in  Walker  v.  Petchell  (e)  the  testator  devised  land  in 
Words "  as  trust  for  his  wife  for  life,  remainder  in  trust  for  all  and  every 
equivai'Mi't  ^"''^  ^^^  °''  ™or6  of  the  child  or  children  whether  male  or 
to  "such."  female  of  the  said  wife  lawfully  begotten,  for  such  estates, 
&c.,  as  the  wife  should  appoint,  and  in  default  of  appointment,  in  trust 
for  the  children  as  tenants  in  common  in  fee,  "but  in  case  his  wife 
should  happen  to  die  without  leaving  lawful  issue  as  aforesaid,"  then 

(z)  Willes,  352,  stated  post,  459. 

(n)  See  also  Hennessey  v.  Bray,  33  Beav.  96,  ante,  p.  325. 

(b)  See  post,  4.59.  (c)  See  as  to  this  doctrine,  ante,  p.  329. 

(d)  Doe  V.  Charlton,  1  Scott,  N.  R.  290, 1 M.  &  Gr.  429,  ante,  p.  408;  [Bovdell  v.  Golightly, 
14  Sim.  327 ;  Ashburner  v.  Wilson,  17  Sim.  204. 

(e)  1  C.  B.  652. 
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over  ;  it  was  held  that  the  words  "  issue  as  aforesaid  "  meant  children, 
and,  therefore,  that  the  gift  over  was  not  too  remote.] 

In  this  state  of  the  authorities,  then,  the  proposition  seems  undenia- 
ble that  the  phrase  "  in  default  of  such  issue,"  "  for  want 
of  such  issue,"  or  "on  failure  of  such  issue,"  following  a  tion  d^edud-'' 
devise  to  any  class  of  issue,  or  even  to  any  individual  child  ^'^  f™™  "^^ 
or  other  descendant,  is  simply  and  exclusivel3^  referential, 
and  does  not  enlarge,  or  in  any  manner  aflect  any  of  the  prior  estates. 
[It  is  true  that  in  Doe  d.  Harris  v.  Taylor  (/)  it  was  held 
on  the  authority  of  Evans  v.  Astley  (g),  which  is  overruled,  lor,  opposed 
and  of  Clements  v.  Paske  (h),  which  it  is  submitted  is  not  '"  ""^^"^ 

*-  '^'  cases. 

in.  point,  that  the  words  "for  default  of  such  Jirst  issue" 
did  not  mean  for  default  of  such  '  '■Jii-st  son  "  as  took  under  the  preidous 
limitation,  but  "  for  default  of  issue  of  such,  first  son,"  and  therefore 
that  the  first  son  took  an  estate  tail.  But  Sir  J.  Eomilly,  M.  R.,  de- 
clined to  follow  this  decision  (i) ,  and  it  is  submitted  that  it  cannot  be 
supported. 

In  Chorlton  v.  Craven,  already  stated  (J),  it  was  impossible  to  read 
the  gift  over  "  for  want  of  such  lawful  issue  of  the  name  of  Referential 
C.  either  by  Thomas  or  James  "  as  simply  referring  to  the  construction 
sons  who  were  objects  of  the  preceding  devise,  for  the  sons  context. 
of  James  were  not  objects  of  that  devise.     The  intention,  it 
was  said,  *  plainly  was  that  the  estate  should  not  go  over  to  the    *459 
daughters  until  all  the  issue  male  of  Thomas  had  been  provided 
for  ;  to  eflectuate  which  it  was  considered  an  estate  tail  might  be  implied 
in  Thomas  in  remainder  after  the  estate  tail  male  previously  limited  to 
his  sons  (k).     SuflScient  operation  it  was  thought  was  given  to  the  word 
"  such"  by  referring  it  to  the  word  "  male"  in  the  previous  devise,  — 
the  intention  that  Thomas'  entail  should  descend  in  the  male  line,  being 
also  manifested  by  the  express  desire  to  preserve  the  name  of  C.     This 
construction  by  parity  of  reasoning  enabled  them  to  give  the  same 
estate  tail  in  remainder  to  James  (I) ,  and  the  ultimate  remainder  to  the 
daughters  followed  as  a  vested  remainder,  and  completed  the  scheme  of 
the  wiU.J 

III.  2.  It  is  well  settled  also,  that  words  importing  a  fail-  j^  default  of 
ure  of  issue  (without  the  word  such) ,  following  a  devise  to  issue  gener- 
children  in  fee-simple  or  fee-tail,  refer  to  the  objects  of  that  fhe  word  "" 
prior  devise,  and  not  to  issue  at  large.  such.) 

Thus,  in  Ginger  d.  White  v.  White  (m),  where  a  testator  devised  a 

(  f)  10  Q.  B.  718.  (g)  Ante,  p.  456. 

(h)  Ante,  Vol,  I.  p.  491,  n.  (t)  Ee  Arnold's  Estate,  33  Beav.  163. 

( )')  Ante,  p.  407,  and  (same  devise)  Parker  ».  Tootal,  11  H.  L.  Ca.  143. 

(Ic)  This  construction  was  thought  to  have  the  greater  weight  as  it  accounted  for  the  ante- 
cedent decisions  of  K.  B.  and  of  Lord  Eldon;  but,  as  already  .stated,  no  final  opinion  was 
expressed  upon  it,  ante,  p,  408,  n.  (I).  (I)  As  to  this  see  Vol.  I.  p.  559.] 

(m)  Willes,  348;  [Cormack  «.  Copous,  17  Beav.  397;  Peyton  v.  Lambert,  8  Ir.  Com.  Law 
Rep.  485;  Towns  v.  Wentworth,  11  Moo.  P.  C.  C.  526.] 

429 


*460  ■WOEDS  IMPORTING  FAILUEE  OF  ISSUE, 

house  to  his  son  J.  (subject  to  an  undivided  interest  given  to  a  daugh- 
ter during  widowhood) ,  and  after  the  determination  of  that  estate  to 
the  male  children  of  J.  successively,  one  after  another,  as  thej'  should  be 
in  priority  of  age,  and  to  their  heirs  ;  and  in  default  of  such  male  chil- 
dren, to  the  female  children  of  J.  and  their  heirs;  and  in  case  J.  should 
die  without  issue,  then  over  to  the  testator's  grandson  W.  and  his  heirs. 
One  question  was,  whether  the  last  words  in  italics  did  not  'give  an 
estate  tail  hj  implication  ;  and  it  was  held  that  they  did  not.  WiUes, 
C.  J.,  said  that  the  word  "  issue  "  meant  such  issue  as  the  testator  had  men- 
tioned before,  and  he  could  mean  no  other,  for  he  had  devised  the  estate 
before  to  all  J.'s  sons  and  daughters.  It  seems  that  the  learned  judge 
considered  that  the  children  took  estates  tail,  on  a  ground  which  has 
been  already  alluded  to  (m). 

Words  held  ^'^'  ^°  Groodright  d.  Docking  V.  Dunham  (o),  where  a  testa- 
te refer  to  tor  devised  to  his  son  J.  for  life,  and  after  his  death  to  all 
jects  oVprior  ■  ^^^  eveiy  his  children  equally  and  their  heirs  ;  and  in 

devise.  *460     case  his  son  died  *  without  issue,  then  unto  his  (the 

testator's)  two  daughters  and  theji-  heirs  ;  Lord  Mans- 
field without  hesitation  held  that  the  limitation  over  was  the  same  as  if 
it  had  been  "  in  case  the  son  had  died  without  children." 

Again,  in  Malcolm  v.  Taj'lor(p),  where  a  testatrix  devised  (among 
other  things)  the  moiety  of  an  estate  in  Jamaica  to  her  mother,  and  her 
sister  Maria  Taylor,  for  their  lives,  and  the  life  of  the  survivor,  and 
after  the  decease  of  the  survivor,  to  sach  of  the  children  of  Maria  Taylor 
as  she  by  deed  or  will  should  appoint ;  and  in  default  of  appointment, 
then  the  said  moiety  to  be  divided  equally  between  the  said  children  their 
heirs  and  assigns  forever ;  and  if  but  one  then  to  such  one  child,  his  or 
her  heirs  and  assigns  forever ;  and  in  case  the  said  Maria  Taylor  should 
die  without  issue  of  her  body  lawfully  begotten,  then  the  testatrix  devised 
the  moiety  in  question  over  to  othei'  persons :  it  was  considered  clear 
that  these  words  referred  to  the  children  who  were  the  objects  of  the 
prior  devise  (q). 

M  Ante,  4^7.  (o)  Doug.  264. 

(p)  2  R.  &  My.  416.  See  also  Doe  v.  Selby.  2  B.  &  Cr.  926,  ante,  Vol.  I.  p.  876;  Tarbuck 
1).  Tarbuck,  post,  462;  [Hale«.  Pew,  25  Beav.  335;  Maden  v.  Taylor,  45  L.  J.  Ch.  569,  572.] 

(o)  Unreported  case  of  Clonmert  t.  Whitaker.  —  In  the  unreported  case  of  Clonmert 
e.  Whitaker  (8th  August,  1807,  MS.,  with  a  note  of  which  the  author  has  been  favored), 
a  testator  devised  unto  his  three  sons,  Thomas,  George  and  John,  share  and  share  alike,  all 
his  freehold,  leasehold  and  personal  estate  and  effects.  And  he  also  further  bequeathed,  that, 
in  case  of  the  demise  of  either  of  his  said  sons,  the  said  estate  should  be  equally  divided  be- 
tween his  surviving  sons ;  and  if  his  sons  had  issue,  his  (the  son's)  child  or  children  should  be 
entitled  to  the  father's  share.  And  in  case  they  all  died  without  issue,  then  his  freehcfld  estate 
or  estates  situated  in  South  Street,  Peckham,  should  devolve  to  the  heire  of  his  late  brother 
Thomas,  to  be  equally  divided.  The  three  sons  suffered  a  common  recovery,  and  the  ques- 
tion, on  a  bill  for  specific  performance  tiled  by  a  person  who  claimed  under  the  recovery  and 
had  contracted  for  the  sale  of  the  estate,  was,  whether  the  fee-simple  was  acquired  by  their 
recoverv.  The  judges  of  C.  P.  (on  a  case  from  Chancery)  certified  that  Thomas,  George  and 
John  wiio  suffered  the  recovery,  took  such  an  estate  as  would  have  enabled  them  to  make  a 
good  title,  whereupon  Lord  Eldon  decreed  the  specific  performance  of  the  contract. 

[It  seems  unnecessary  to  assume  that  the  three  sons  were  held  to  be  tenants  in  tail  contrary 
to]  the  rule  of  construction  deducible  from  the  three  last  cases.  The  devise  was  suflicient  to 
carry  the  fee  to  the  [three  sons]  by  force  of  the  word  "  estate ;  "  [and  all  the  subsequent  limita- 
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[So,  in  Baker  v.  Tucker  (r),  where  the  devise  was  to  the  testator's 
natural  son  John  for  life,  with  remainder  to  the  first  and 
other  sons  of  John  successively  in  tail  male,  and  in  default  of  "Default  of 
such  issue,  to  the  daughters  of  John  and  their  heirs  as  tenants  ferred  tolssue 
in  common  and  in  default  of  issue  of  the  said  John,  to  taking  pre- 

the  testator's  *  right  heirs  ;  it  was  urged  that,  wherever  *461  tail. 
any  chasm  of  events  occurs  between  the  actual  limi- 
tations to  the  children,  and  that  upon  which  the  gift  over  is  made  to 
depend,  an  estate  tail  in  the  parent  whose  issue  is  referred  to  in  the 
gift  over  ought  to  be  implied  to  fill  up  the  chasm,  and  that  an  estate 
tail  general  ought  therefore  to  be  here  implied  in  John  to  fill  up  the 
chasm  occasioned  by  the  absence  of  a  provision  for  the  female  issue  of 
his  sons ;  such  estate  to  be  in  remainder  after  the  estates  expressly 
given  to  his  daughters,  which  for.  that  purpose  must  be  cut  down  to 
estates  tail  («).  But  it  was  held  in  D.  P.  that  the  case  was  covered  by 
Blaekborn  v.  Edgley  (t),  wliere,  the  limitations  being  precisely  similar 
(except  that  the  limitation  to  the  daughters  was  expressly  in  tail,  and 
would  therefore  have  required  no  cutting  down  in  order  to  admit  a 
remainder  by  implication),  the  referential  construction  prevailed :  John 
therefore  took  an  estate  for  his  life  only.  > 

Again,  in  Goj'mour  v.  Pigge  (m),  where  the  testator  devised  copy- 
holds to  his  wife  for  life,  remainder  to  his  daughter  for  life,  ,,  „.     .,,     , 

°  Die  without 

remainder  to  the  first  child  of  her  body  whether  male  or  issue"  re- 
female  and  to  his  or  her  heirs  and  assigns  forever ;  but  if  takhfe'Dre-"^ 
such  child  should  depart  thiis  life  under  the  age  of  twenty-  yious  estates 
one  years  without  leaving  issue  of  his  or  her  body  lawfully  '°  ^^' 
begotten,  then  the  testator  devised  to  the  second  and  third  child  in 
similar  words,  and  so  on  to  the  other  children ;  but  in  case  his  daughter 
should  die  without  leaving  issue  of  her  body  lawfully  begotten,  or,  having 
issue,  such  issue  should  die  under  the  age  of  twenty-one  years  without 
leaving  issue  lawfully  begotten  as  aforesaid,  then  he  devised  the  estate 
over.     Lord  Langdale  considered  that  the  words  "  issue  of  the  body," 
when  used  with  reference  to  the  daughter,  must  be  understood  to  mean 
the  children  to  whom,  subject  to  the  daughter's  life-estate,  the  property 
was  previously  given. 


tioQS  may  be  read  as  to  be  substituted  only  in  case  the  sons  died  in  the  testator's  lifetime, 
leaving  their  estates  absolute  if  they  survived  him.  But  supposing  this  not  to  be  so,  the  sons 
acquired  a  good  title  bj-  the  recovery  qudcunque  via :  for  if  they  were  tenants  in  tail  the  entail 
was  ban'ed  by  it ;  if  tenants  for  life  with  remainder  (adopting  the  referential  construction)  to 
their  children  by  purchase,  still,  as  there  do  not  appear  to  have  been  any  children  born  when 
the  recovery  was  suffered,  the  remainder  was  destroyed  and  a  fee  acquired  by  the  sons. 
-  (/•)  3  H.  L.  Ca.  106. 

(s)  Citing  Doe  v.  Halley,  8  T.  R.  5,  stated  post. 

(t)  1  P.  W.  600.  This  case  was  alleged  arg.  to  be  misreported,  and  extracts  from  R.  L. 
were  cited  to  .show  that  the  gift  over  there  was  one  from  which  in  no  case  could  an  estate  tail 
have  been  implied.  But  Lord  Brougham  observed  that  if  the  case  had  always  been  supposed 
to  be  of  one  purport,  and  as  such  had  ruled  subsequent  cases,  it  would  not  do  to  go  back  to 
some  critical  difference ;  because  the  law  might  have  been  settled. 

(k)  7  Beav.  475. 
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It  will  be  observed  that  in  the  last  case  the  devise  over  was  on  the 

devisee  for  life  dj'ing  without  leaving  issue,  not,  as  in  all 

Whether  any  that  precede  it,  simply  without  issue ;  but  the  devisee  for 

different  ef-  t  f  J  ' 

fectattrib-      life  never  having  had  a  child,  the  effect  of  the  word  "  leav- 
wth'Vi'^'*  ing"  was  not  discussed.]     It  should  seem,  however, 

ing  issue.  *462  that  the  introduction  6f  *  that  word  would  not  vary 
the  construction,  inasmuch  as  the  phrases  "without 
issue  "  and  "  without  leaving  issue  "  have  (we  shall  hereafter  find)  been 
held  to  be  undistinguishable,  in  regard  to  their  importing  an  indefinite 
failure  of  issue  in  reference  to  real  estate.  This  remark,  however,  is 
made  with  great  diflBdence,  as  it  may  seem  to  clash  with  an  opinion 
Tarbuck  v.  expressed  by  Lord  Cottenham  (when  M.  R),  in  Tarbuck  «. 
Tarbuck.  Tarbuck  (ar),  where  a  testator  devised  his  lands  at  Barnhill 
to  his  son  James  for  his  life,  and  after  his  decease  to  all  the  children  of 
James  lawfully  to  be  begotten  and  to  their  heirs  and  assigns  fbrever  as 
tenants  in  common,  and  if  but  one  child  then  to  such  only  child  his  or 
Devise  to  her  heirs  and  assigns  forever.  And  the  testator  charged  the 
fee'foUowed  l^'^^s  with  the  payment  of  an  annuity.  He  then  gave  all 
by  devise  his  other  lands  to  his  son  Jonathan  and  his  children  in 
without  imv-  similar  terms,  also  charged  with  an  annuity.  And  in  case 
im^  issue.  the  testator's  son  James  should  happen  to  die  without  leaving 
lawful  issue,  then  the  testator  gave  the  lands  devised  to  him  to  his 
(testator's)  son  Jonathan  his  heirs  and  assigns  ;  and  in  case  the  testator's 
son  Jonathan  should  happen  to  die  without  leaving  lawful  issue,  then 
the  testator  gave  the  lands  devised  to  him  to  his  (testator's)  son 
James  his  heirs  and  assigns  forever.  But  if  both  the  testator's  said  sons 
should  happen  to  piie  without  having  lawful  issue,  then  he  gave  the  whole 
of  the  said  hereditaments  to  his  nephews  and  nieces  in  fee. ,  The  testa- 
tor's sons,  James  and  Jonathan,  both  died  in  the  testator's  lifetime, 
James  leaving  a  son,  who  also  died  in  the  testator's  lifetime.  Jonathan 
died  a  bachelor.  The  M.  R.  held  that  in  these  events  the  devise  over 
failed,  on  the  ground  that  the  son  of  James  would,  if  he  had  survived 
the  testator,  have  taken  an  estate  in  fee,  and  therefore  the  lapse  of  such 
"Issue "held  'Revise,  instead  of  letting  in  the  ulterior  devisee,  occasioned 
'  to  refer  to  intestacj'  (y).  "  The  first  question,"  said  his  Honbr,  "  to  be 
jects  of"'pre-'  considered  is,  what  estates  would  James  and  Jonathan  have 
ceding  de-  taken  had  they  survived  the  testator  ?  On  the  part  of  the 
nephews  and  nieces  it  was  contended  that  they  had  estates 
tail,  upon  the  ground  that  the  gift  over,  being  to  take  effect  in  case 
either  died  without  leaving  lawful  issue,  is  postponed  until  an  indefinite 
failure  of  issue,  and  therefore  creates  an  estate  tail.  This  rule  has  been 
adopted  for  the  purpose  of  giving  effect  to  the  general  intent  of  the  tes- 
tator, manifested  in  his  devises  over  depending  on  a  failure  of  issue 

(x)  4  L.  J.  Ch.  N.  S.  129  ] 

(y)  As  to  this  doctrine,  videpost,  Ch.  L. 
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generally,  in  order  to  give  a  chance  at  least  of  succession  to 
*  persons  who,  though  thej'  cannot  claim  under  a  particular  gift,     *463 
are  included  in  the  general  description  of  issue.     That  rule  does 
not  apply  where  this   object  is  not  to  be  attained,  and  amongst  the 
exceptions  is  the  very  case  which  occurs  here ;  namely,  a  gift  to  A.  for 
life,  with  remainder  to  the  children  of  A.  in  fee,  that  is,  the  children  of 
A.  in  fee  generallj',  and  a  gift  over  on  the  death  of  A.  without  issue, 
which  means  such  issue,  that  is,  children.^     This  was  the  case  of  Good- 
right  V.  Dunham  {z) ,  which  is  precisely  in  point  on  this  subject.     In 
such  cases  the  general  term  '  issue  '  is  construed  to  mean  that  particular 
description  of  issue  before  specified,  namely,  children.     It  was  indeed 
in  this  case,  as  it  has  been  in  former  cases,  contended,  that  such  con- 
struction is  a  restricting  of  the  meaning  of  the  term  issue,  because 
thereby  children's  children  would  be  excluded  in  the  event  of  their  par- 
ents' deaith  before  the  testator's  death  (a)  ;  but  this  argument  has  not 
prevailed  against  the  rational  construction  of  making  the  gift  over  de- 
pend on  the  failure  of  the  object  before  distinctlj-  specified.     Such  were 
the  cases  of  Blackborn  v.  Edgley  (S),  and  Morse  v.  Marquess  LordCotten- 
of  Ormonde  (c);     I  am  therefore  of  opinion,  that  if  James  hams  con- 
and  Jonathan  had  survived  the  testator  they  would   have  ^'I^"e'|v'rthJut 
taken  estates  for  life,  with  remainder  to  their  children  in  lenvingis.- 
fee,  with  gifts  over  in  the  event  of  there  heing  no  children  at  the 
respective  times  of  the  death  of  the  tenants  for  life.     If  they  had  so  sur- 
vived the  testator,  it  is  clear  the  gift  to  the  nephews  and  nieces  could 
not  have  taken  effect,  for  that  gift  is  only  to  take  effect  in  the  event  of 
James  and  Jonathan  not  having  lawful  issue,  that  is,  children  according 
to  the  above  construction  ;  and  James,  at  the  time  of  his  death,  had  a 
son  James  who  survived  both  his  father  and  Uncle  Jonathan." 

As  in  this  case  the  child  whose  existence  was  held  to  have  defeated 
the  devise  over,  survived  the  parent  the  devisee  for  life,  it  f.gn,ar]j  „„ 
was  not  necessarj^  to  consider  whether  the  words  in  ques-  Tarbuck  v. 
tion  meant  without  having  had  a  child,  or  without  leaving 
a  child  living  at  his  decease  ;  and  therefore  the  opinion  of  the  M.  R.  on 
this  point  must  be  regarded  as  extra-judicial :  and  though  even 
*  that  opinion  is  entitled  to  great  weight,  j-et  it  seems  to  present    *464 
a  moi'e  legitimate  subject  for  critical  examination.     The  con- 
struction, it  is  conceived,  is  not  onlj'  unsupported  by  analogj',  but  is 
most  inconvenient,  as  it  diverts  the  interest  of  a  child  in  the  event  of 

(2)  Ante,  459. 

{n)  But  according  to  Goodright  V.  Dunham,  and  Malcolm  v.  Taylor,  a  child  on  its  birth, 
or  at  the  deatli  of  the  testator,  takes  a  vested  fee,  ,whioh  of  course,  in  the  event  of  that  ctiiid 
subsequently  dyiiis  in  tlie  lifetime  of  the  tenant  for  life,  leaving  issue,  would  descend  to  such 
issue,  if  not  otherwise  disposed  of. 

(6)  1  P.  W.  600,  cited  ante,  p.  461. 

(c)  5  Mad.  99,  cited  post,  subs.  3.  The  M.  R.  also,  it  seems,  adverted  to  the  fact  of  the  chil- 
dren of  .lames  and  Jonathan  taking  as  tenants  in  connnon;  and  on  this  point  cited  Doe  V. 
Elvey,  4  East,  313 ;  Grettoii  ».  Haward,  6  Taunt.  94. 

1  See  Wight  r.  Baurj-,  7  Gush.  105. 
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his  dying  before  his  parent,  though  he  might  leave  twenty  descendants 
"Die  with-  of  various  degrees.  [It  is  conceived  however  that  this 
?"'f.™T'-?',     opinion  was  virtually  overruled  in  Doe  d.  Todd  v.  Dues- 

iSSu6'       il61Cl  ,  

to  mean  fail-  huij(d),  where  the  testatrix  devised  Jand  to  Thomas  D. 
vious  estates  ^°^  ^^^^'  ^^^^  remainder  to  his  child  and  children,  if  onlj; 
in  fee  to  issue,  one  child  then  to  such  child  his  or  their  heirs  or  assigns,  but 
if  more  such  children  then  equallj-  to  be  divided  amongst  them  share 
and  share  alike,  and  to  the  heirs  executors  administratoi-s  and  assigns 
of  such  children  respectively  as  tenants  in  common  ;  but  in  case  the 
said  Thomas  should  happen  to  die  without  leaving  lawful  issue,  then 
over.  Thomas  died  without  leaving  any  issue  living  at  his  death,  but 
having  had  children  (one  of  them  born  at  the  date  of  the  will)  who  sur- 
vived the  testatrix,  and  it  was  contended  on  behalf  of  the  devisees 
over  that  Thomas  took  only  an  estate  for  life  with  remainder  either  to 
his  children  as  tenants  in  common  in  tail  with  remainder  overj  or  with 
remainder  to  the  children  in  fee  with  an  executory  devise  over  in  the 
event  of  his  not  leaving  issue  at  his  death,  which  event  happened. 
The  Court  of  Exchequer  negatived  both  constructions,  holding  that,  if 
the  gift  over  was  to  be  construed  as  an  executory  devise  limited  on  the 
estate  to  the  children,  it  was  too  remote  as  being  limited  on  a  general 
failure  of  issue.  Rolfe,  B.,  delivered  the  judgment  of  the  court  and 
said  :  ' '  Whenever  the  words  '  die  without  leaving  issue '  have  been 
construed  to  mean  '  die  without  leaving  issue  living  at  the  death,'  the 
courts  have  always  relied  or  professed  to  rely  on  some  other  expres- 
sions or  circumstances  apparent  on  the  face  of  the  will,  and  have  never 
assumed  to  act  against  that  which  we  consider  to  be  a  long-established 
settled  rule  of  construction,  namely,  that  in  wills  of  real  estates  these 
words  refer  to  a  general  failure  of  issue  at  any  time,  however  remote." 
As  the  court  negatived  the  only  two  constructions  upon  which  the  plain- 
tiff could  recover,  it  was  not  necessary  for  them  to  say  what 
Observations  ,,      ,  ]        ^.  ■,     ^  ^,  .„.,.,. 

on  Doe  v.        was  the  true  construction  ;  but  the  case  appears  to  fall  within 

Duesbury.  ^j^g  (Jeeision  in  Goodright  v.  Dunham,  and  the  words  "  die 
■without  leaving  lawful  issue  "  to  be  referable  to  such  issue  of  Thomas 
as  before  mentioned.  The  gifts  to  the  children  of  Thomas  and 
*465  to  *  the  devisees  over  were  thus  alternative  contingent  remain- 
ders, and  the  gift  to  the  children  having  vested,  that  to  the 
devisees  over  failed.  It  has  indeed  been  said  (e)  that  this  constructiop 
was  necessarily  excluded,  because  there  was  one  child  alreadj'  born  at 
the  da,te  of  the  will,  which  survived  the  testatrix  :  so  that  no  such  con- 
tingency was  possible  as  Thomasdying  without  having  had  anj'  children. 
But  this  treats  the  child  as  persona  designata,  whereas  the  gift  was  to 
children  as  a  class,  of  which  the  child  existing  at  the  date  of  the  will 
might  or  might  not  turn  out  to  be  a  member  ;  and  if  that  child  had  died 
before  the  testatrix  and  no  other  had  been  born,  it  is  submitted  that  the 

[(rf)  8  M.  &  Wels.  514.  (e)  By  Jarvis,  C.  J.,  Foster  v.  Haves,  4  Ell.  &  Bl.  730. 
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gift  over  -wotilcl  have  taken  effect,  for  there  would  then  have  been  no 
object  of  the  preceding  devise  within  Goodright  v.  Dunham. 

It  must  be  observed  that  Tarbucli  v.  Tarbuck  was  not  cited  ;  and  that 
it  was  not  argued  that  the  word  "  issue"  in  the  gift  over  „       , 

^  ®  Kemark  on 

ought,  by  reference  to  the  preceding  devise,  to  be  construed  Doe  «. 
children.  This,  however,  was  Lord,  Cottenham's  construe-  ^^"'^^'""'y- 
tion  in  Tarbucli  v.  Tarbuck;  and  the  argument  would  be  that  "die 
without  leaving  children''  was  a  phrase  not 'governed  by  the  settled  rule 
to  which  the  court  adverted,  but  was  to  be  taken  in  its  natural  sense  of 
"  leaving  children  him  surviving."  But  Ginger  v.  White  and  Goodright 
V.  Dunham  (/)  were  cited,  and  it  is  unlikely  that  this  argument  was 
overlooked  b}'  the  court.  The  inconvenience  of  such  a  construction 
has  already  been  pointed  out :  moreover,  it  seems  to  be  opposed  to  that 
series  of  cases  which  have  decided  that  a  gift  over  without  leaving 
children  Tollowing  a  vested  gift  to  the  children,  is  generally  to  be  read 
without  having  had  children  (y).]  Indeed  if  the  words  in  question  are 
not  held  to  be  simply  referable  to  the  objects  of  the  preceding  devise 
(as  in  Goodright  v.  Dunham  and  that  class  of  cases) ,  it  would  seem  to 
be  even  better  to  construe  them  as  denoting  a  failure  of  issue  of  every 
degree  living  at  the  decease,  than  the  failure  of  surviving  children.  An 
example  of  the  former  of  these  two  species  of  construction  is  afforded 
by  Hutchinson  v.  Stephens  {h),  where  the  devise  was  to  trustees  in  fee 
upon  trust  for  H.  for  his  life,  and  after  his  decease  upon  trust  for  the 
child  and  children  of  H.  lawfully  to  be  begotten,  at  his  her  or  their 
respective  ages  of  twenty-one  years,  if  more  than  one  as  tenants  in 
common  ;  and  if  there  should  be  but  one  child  living  at  his 
*  decease  then  in  trust  for  such  only  child  at  twent^'-one  :  but  in  *466 
case.  H.  should  die  without  leaving  any  issue  of  his  body  living  at  the 
time  of  his  decease,  then  over.  H.  had  two  children,  both  of  whom  died 
in  his  lifetime,  one  of  them  leaving  children  who  survived  H.  Lord 
Langdale,  M.  R.,  held  that,  in  the  event  which  had  happened,  the  chil- 
dren took  estates  in  fee-simple  as  tenants  in  common.     In  this  case  the 

words,  "  if  there  shall  be  but  one  child  livinq  at  his  decease"  „ 

,    ,  11.,,  Remark  on 

appeared  to  supply  a  plausible  argument  for  reading  the  Hutchinson 

word  "  issue,"  subsequently  occurring  in  juxtaposition  with  "'  Stephens. 
the  same  words,  in  the  sense  of  children,  and  its  rejection  serves  to 
show  the  strong  disinclination  of  the  courts  to  adopt  a  construction 
which  exposes  the  vested  interest  of  a  child  to  be  divested  on  decease 
within  a  given  period,  although  leaving  issue  who  survive  that  period : 
and  hence  the  case  tends  to  confirm  the  remarks  made  on  Lord  Cotten- 
ham's construction  in  Tarbuck  v.  Tarbuck. 

[So,  in  Ex  parte  Hooper  (ha) ,  where  the  devise  was  to  A.  for  life,  and 

(/)  Ante,  p.  459. 

(g)  White  v.  Hill,  L.  R.  4  Eq.  265 ;  Trenharne  v.  Lavton,  L.  E.  10,  Q.  B.  459  (will  dated 
1863),  and  other  cases  cited  Ch.  XLIX.,  adfm.] 

(h)  1  Kee.  240.  [{ha)  1  Drew.  264,  21  L.  J.  Ch.  402. 
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"Die with-     after  her  decease  to  her  children  "(in  case  she  shall  leave _ 
issue  "held    ^^ore  than  one  child) ,  their  heirs  and  assigns  as  tenants  in 
not  to  refer     common,  but  in  case  she  shall  have  only  one  child  then  to 
foi-e^^nen-'^"     such  One  cMld  in  fee  ; "  but  in  case  A.  should  "  die  without 
tionecl.  having  any  issue,"  then  to  such  children  as  the  testator 

should  leave  or  have  living  at  the  time  of  the  death  of  A.  Sir  R.  Kinders- 
ley,  V.-C,  decided  first,  that  under  the  original  devise  the  property 
vested  in  the  children  on  their  birth  ;  secondly,  that  the  testator  plainly 
meant  failure  of  issue  at  the  death  of  A.  ;  and  thirdh',  that,  as  there 
was  a  grandchild  then  living,  the  limitation  over  failed  (i) . 

But  if  tlie  original  devise  is  to  such  children  as  survive  their  parent, 
the  construction  which  reads  the  words  "  die  without  leaving  issue"  as 
denoting  a  failure  at  that  time  of  issue  of  every  degree  might  defeat  the 
gift  over  without  benefiting  anj-  previous  devisee.  The  simply  referen- 
tial construction,  though  it  would  not,  any  more  than  that  just  men- 
tioned, provide  for  sui-viving  issue  of  remoter  degree  than  children, 

would  save  the  gift  over.  Thus,  in  Eastwood  v.  Avison.(i), 
*467     where  the  primary  *gift  (iniplied  from  a  power  of  testamentary 

appointment)  was  to  children  living  at  the  death  of  their  father, 
the  donee,  with  a  gift  over  on  his  death  "without  issile,''  it  was  held 
that  this  meant  without  children  objects  of  the  previous  gift,  viz.  chil- 
dren living  at  the  death  of  their  father.  But  for  the  power  (I )  it  seems 
that  the  father  might  have  been  held  entitled  to  an  estate  tail  by  impli- 
cation from  the  words  "die  without  issue,"  such  estate  tail  to  take 
effect  in  the  alternative  of  there  being  no  children  at  his  death.  An  im- 
plication of  this  kind  (as  will  presently  be  seen)  is  frequently  made  to 
supply  a^  gap  caused  by  the  exclusiveness  of  the  primarj'  gift.] 

It  seems  that  where  the  testator  not  merely  devises  over  the  property 
Effect  where  in  the  event  of  the  parent  dj'ing  without  issue,  but  goes  on 
words  refer  (.^  provide  for  the  contingency  of  the  issue  also  dying  with- 
issue  of  ehil-  out  issue,  the  effect  is  to  cut  down  the  fee-simple  of  the  chil- 
of  p'r'iwi^e''-'''  ^^'^^^  *"  ^'^  estate  tail  (m) ;  although,  it  will  be  observed,  by 
vise.  this  construction  two  different  meanings  are  given  to  the 

(i)  The  first  was  the  principal  point.  The  V.-C.  held  "  leave  "  in  the  parenthesis  to  mean 
"have,"  assisted  thereto  by  finding  "have"  used  in  a  corresponding  portion  of  a  similar 
devise  to  a  brother  of  A.  and  his  children.  He  is  sometimes  cited  (L.  R.  4  Eq.  209,  270.  7 
Eq.  476,  10  Q.  B.  462)  as  having  construed  "  leaving  "  in  the  gift  over  as  "  having;  "  but,  not- 
withstanding the  marginal  note  in  1  Drew.,  his  opinion  on  that  clause  was  distinctly  con- 
trarv  (1  Drew.  268),  and  therein  agrees  with  his  opinion,  2  Sim.,  N.  S.  202,  203.  stated' _aTitc, 
p.  452.  '  (h)  L.  R.  4  E.N.  141. 

(l)  As  to  the  restriction  thus  imposed  on  the  words  "die  without  issue,"  vide  Ch.  XLI., 
9.  3,  subs.  3.] 

(m)  Dae  v.  Reason.  —  Doe  d.  Barnard  v.  Reason,  cit.  3  Wils.  244;  but  as  the  words  were 
"  in  default  of  such  issue,"  the  case  hardly  seems  to  fall  within  the  present  section.  The 
devise  was  to  E.  for  life,  and  after  her  decease  to  such  issue  of  the  body  of  E.  as  sliould  be 
then  living,  and  to  the  heirs  of  such  issue;  and  if  there  should  he  only  such  issue  one  child, 
then  the  whole  to  tliat  one  child  and  its  heirs ;  and  if  two  or  more  children,  then  to  such  two 
or  more  and  their  heirs,  as  tenants  in  common :  and  in  case  E.  should  die  without  issue  then 
living,  or  in  case  nil  such  issue  should  die  without  issue,  so  that  the  descendants  of  her  body 
should  be  dead  without  issue,  then  to  B.  and  F.  in  fee.  It  was  held  that  E.  tool;  an  estate  for 
life  only,  with  remainder  to  her  issue  (m.  children)  in  tail,  with  a  vested  remainder  to  B.  and 
F.    See  also  Southby  v.  Stonehouse,  2  Ves.  611;  Smith  v.  Horlock,  7  Taunt.  129. 
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word'  "  issue  "  in  the  same  sentence  (n) .  In  Ives  v.  Legge  (o)  this  con- 
struction was  given  to  the  phrase  "in  default  thereof,"  fol-  "in  default 
lowing  a  devise  to  the  parent  for  life,  with  remainder  to  the  t''«''eoi'." 
children  in  fee  :  it  was  held  to  refer  to  both  the  children  and  the.  heirs 
of  the  children ;  and,  as  the  devisee  over  stood  in  the  relation  of  uncle 
to  the  children  (so  that  there  could  not  be  a  failure  of  their  heirs  while 
he  lived),  the  word  "  heirs"  was  read  heirs  of  the  body  (jo). 

It  may  be  observed,  that  whatever  tends  to  narrow  the  range  of  ob- 
jects comprised  in  the  express  devise  to  issue  of  a  certain  Argument 
class  or  denomination  tends  in  the  same  degree  to  weaken  tial  construc- 
the  ground  fot  construing  subsequent  words  import-  tion  weak- 

ing  a  failure  of  *  issue  to  refer  exclusively  to*  those     *468  Whatever  re- 
objects.     Thus,  tile  circumstance  of  the  prior  gift  to  stncts  the 

J  ^  1  o  ^  range  of  ob- 

children  being  restricted  to  such  as  should  attain  a  particular  jects. 
age  was  considered  to  exert  this  kind  of  influence  upon  the  j)^^  ^_  L^_ 
construction  in.  Doe  d.  Rew  v.  Lucraft  (?) ,  where  a  testator  craft. 
devised  certain  hereditaments  to  A.  and  B.  and  their  heirs,  in  trust 
nevertheless  as  to  one  undivided  moiety  for  N.  his  heirs  and  assigns 
forever  ;   and  as  to  the  other  moiety  in  trust  for  such  son  of  the  testator 
ty  his  then  wife  as  should  first  attain  the  age  of  twenty-one  years,  as  and 
when  -such  son  should  attain  such  age,  and  for  his  heirs  and  assigns 
forever ;  but  in  case  the  testator  should  depart  this  life  without  leaving 
a  son,  or,  leaving  such,  none  should  live  to  attain  the  age  of  twentj'-one 
years,  then,  as  to  the  last-mentioned  moiety,  in  trust  for  the  testator's 
daughter  J.,  if  she  should  live  to  attain  the  said  age  of  twenty-one  years, 
and  for  her  heirs  and  assigns  forever ;   but,  in  case  J.  should  depart 
this  life  under  that  age,  then  unto  A.  and  B.  and  their  heirs,  in  trust 
for  such  other  his  (testator's)  daughter  by  his  then  wife  as  should  first  live 
to  attain  the  age  of  twenty-one  years,  and  for  her  heirs  and  assigns  for- 
ever ;   but  should  he  (testator)  depart  this  life  without  leaving  issue,  then 
he  gave  the  entiretj'  of  the  said  hereditaments  unto  A.  and  B.  and  their 
heirs,  in  trust  for  N.  in  fee.     The  testator  died  leaving  issue  his  daugh- 
ter J.,  who  died  at  the  age  of  four  years.     The  point  of  construction 
related  to  the  words  in  italics,  as  affecting  the  devise  over,  w   j  i,  ,j 
Tindal,  C.  J.,  said  :   "  The  natural  meaning  of  the  words  is,  riot  to  be  re- 
either  a*  general  failure  of  issue,  in  which  case  the  devise  *<='''^'''f  '° 

15SU6  D6IOr6 

over  would   be  too  remote,   and,   consequently,  would  be  mentioned, 

void ;  or  they  may  be  taken  to  contemplate  the  case  of  the  who^shodd 

testator  d^'ing  leaving  no  child  or  children,  in  which  case  the  atfain  a  cer- 

event  upon  which  the  devise  over  was  to  depend  never  hap-  ^'°  ^''' 

in)  But  the  force  of  this  objection  is  somewhat  weakened  by  the  fact  that  the  word  "  issue  " 
in  this  position  must  be  used,  in  the  first  instance,  in  a  restricted  sense,  since  the  failure  of 
such  first  mentioned  issue  is  treated  as  an  event  distinct- from  the  failure  of  tlie  issue  sub- 
sequently mentioned,  which  of  course  would  be  involved  therein  if  the  word  "  issue  "  denoted 
issue  indefinitelv.  (o)  :j  T.  R.  488,  n.  (p)  Ante,  p.  329. 

(g)  1  M.  &  Sc.  673,  8  Bing.  386.     [See  also  Alexander  v.  Alexander,  16  C.  B.  59. 

437 


*469  WORDS   IMPOKTING   FAILUEE   OF   ISSU'E, 

pened  ;  for  the  testator  left  a  daughter  living  at  the  time  of  his  death. 
But  it  is  contended  that  these  words  will  also  admit  of  a  third  interpre- 
tation ;  thus,  '  should  I  depart  this  life  without  leaving  siich  issue  as 
before  mentioned;'  that  is,  not  only  without  leaving  a  son  or  a  daugh- 
ter, but  accompanied  bj'  the  restriction  before  recited  in  the  will,  viz.  a 
son  or  a  daughter  who  shall  live  to  attain  the  age  of  twentj'-pne  _years. 
Cases  have  been  cited  to  show  that  the  word  '  issue '  may  be  construed 
to  mean  such  issue  as  the  testator  had  before  referred  to  ;  but  no  case 
can  be  found  wherein  the  principle  has  been  carried  further.  It 
*469  has  never  been  held  that  *  the  term  may  also  include  any  restric- 
tions which  maj-^  have  accompanied  it  in  any  former  part  of  the 
will.  Admitting  that  we  may  read  the  clause  thus  —  '  without  leaving 
a  son  or  daughter '  —  what  authority  have  we  to  insert  a  restriction  — • 
'  who  shM  live  to  attain  the  age  of  twenty-one  years  ? '  We  clearly  are 
not  at  liberty  to  insert  anj'  such  restriction.  It  seems  to  me  that  if  we 
were  to  import  the  latter  words  into  this  part  of  the  will,  we  should  be 
doing  violence  to  other  parts  of  it,  or  in  fact  making  a  new  will  alto- 
gether. The  earlier  part  of  the  will  contains  a  different  disposition  from 
that  in  dispute.  It  is  material  to  observe  that  when  the  testator  is  dis- 
posing of  the  moiety  in  question  to  his  son,  and  afterwards  to  his 
daughter,  he  does  insert  the  words  of  restriction,  and  that  he  has  omit- 
ted them  in  the  devise  over  to  the  defendant.  When,  therefore,  we  see 
that  in  one  part  of  his  will  the  testator  has  used  expressions  restraining 
the  meaning  of  the  word  issue,  and  that  in  another  part  he  has  not  used 
them,  it  seems  to  me  that  we  should  not  be  warranted  in  concluding 
that  such  omission  was  not  intentional." 

[So  in  Doe  d.  Bills  v.  Hopkinson  (?•),  where  a  testatrix  devised  land 
Words  held  ^  ■^'  ^^^  ^'  ^'°''  their  lives  in  equal  shares,  and  after  their 
not  referable  death  she  gave  the  moiety  of  A.  to  such  child  or  children  as 
(m\m  devf-'^  ^*  should  happen  to  leave  lawful  issue  at  the  time  of  his  death, 
sees)  who  as  tenants  in  common  in  fee  ;  and  gave  the  share  of  W.  "  to 
vive"  the  such  child  or  children  as  he  should  happen  to  leave  living  law- 
ancestor.  j'yj  jj^jjg  „;  the  time  of  his  death,  as  tenants  in  common  in  fee  ; 
but  if  either  A.  or  B.  should  die  without  lawful  issue  the  testatrix  gave 
his  moiety  to  the  other  and  to  C.  for  their  lives,  with  remainder  to  their 
lawful  issue  in  equal  moieties  in  fee ;  and  if  both  A.  and  B.  should  die 
and  neither  of  them  should  leave  any  lawful  issue,  then  she  gave  the 
whole  to  C.  for  life,  remainder  to  such  children,  &c. ;  and  if  A.,  B. 
and  C.  should  all  die  without  lawful  issue,  or  if  any  of  them  should 
leave  lawful  issue  and  such  issue  should  die  under  twentj'-one  and  with- 
out issue,  then  over.  The  question  was  whether  the  remainder  to  the 
children  of  A.  was  contingent  until  his  death,  or  vested  on  the  birth  of 
one,  with  a  liabiUtj''  to  open  and  let  in  any  after-born  child.  It  was 
contended  that  the  former  was  the  true  construction,  and  that  the  words 
"  without  lawful  issue"  iu  the  gift  over  meant  without  such  issue  as  be- 

()■)  6  Q.  B.  223. 
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fore  mentioned,  namely,  children  living  at  the  death  of  A.  But 
the  court  said  that,  according  to  this,  A.  might  *have  issue  *470 
(children)  who  should  die  in  his  hfetime  leavihg  issue,  and  yet 
the  estate  might  go  over  to  B.  and  such  issue  would  be  barred :  so  of 
the  issue  of  B.  and  C.  To  avoid  these  inconsistencies  the  court,  appar- 
ently not  seeing  any  other  way  of  escape  (s),  held  that  the  remainder 
was  vested.  Eejecting  wholly  the  referential  construction  of  the  words, 
it  would  seem, that  the  court  acquiesced  in  the  contention  that  the  only 
alternative  was  to  read  them  as  importing  an  indeiinite  failure,  which, 
unless  an  estate  tail  was  implied  in  A.,  would  of  course  have  been  void 
for  remoteness.  But  nothing  was  decided  except  that  the  remainder  to 
the  children  was  vested,  a  decision  which  is  scarcely  reconcilable  with 
the  authorities  relating  to  the  vesting  of  estates  (t) . 

In  Doe  V.  Lucraft  the  court  did  not  refuse  to  construe  "  issue"  (in 
the  gift  over)  as  children,  but  only  to  construe  it  as  "  chil-  "Die without 
dren  of  the  restricted  class  before  mentioned  "  (m).     In  Doe  issue  to  at- 

^  ^  tain  twenty- 

V.  Hopkinson  the  court  did  both.     But  in  Sanders  v.  Ash-  one,"  re- 
ford  (x),  where  a  testator  devised  lands  to  A.  for  life,  re-  Ijior'^gifi- to 
mainder  to  his  first  son  who  should  attain  twenty-one  in  fee.      Hist  son 
and  in  case  A.  should  have  no  son  to  attain  that  age,  then  attain 
to  the  daughters  of  A.  as  tenants  in  common  in  fee  ;  but  twenty-one." 
"  in  the  event  of  A.  dying  without  having  any  issue  male  who  should 
attain  the  age  aforesaid,  or-  any  issue  female,  then  over  ;  "  it  was  held 
by  Sir  J.  Romilly,  M.  R.,  that  the  gift  over  on  failure  of  issue  meant 
on  failure  of  such  issue  male  and  female  as  mentioned  in  the  prior 
devise  ;  for  the  repetition  of  the  restrictive  words  showed  that  this  was 
the  issue  he  had  present  to  his  mind.] 

Again  in  Franks  v.  Price  (y)  where  there  being  in  a  will  (among 
numerous  limitations)  a  devise  in  certain  contingent  events  of  n  pj^  without 
the  respective  moieties  to  A.  and  B.  for  hfe,  with  remainder  leaving  issue 
to  their  respective  first  and  other  sqns  in  tail  male,  which  contined  to 
were  followed  by  a  devise  over  in  case  A.  and  B.  should  ^°?^ '''""? 

,,,..,,..  ,      .  prior  contin- 

both  die  without  leaving  issue  male,  or  such  issue  male  gent  devi- 
should  die  without  leaving  issue  male ;   it  was  held  after  ^^^^^ 
much  argument  that,  as  the  preceding  devises  did  not  carry  the  property 
to  the  issue  male  of  A.  and  B.  in  evety  possible  event,  the  words  intro- 
ducing the  devise  over  had  the  effect  of  creating  an  implied  estate  taU. 
in  remainder  expectant  on  the  estates  conferred  by  those  devises  (z) . 

(s)  But  see  end  of  this  s.  ,  (()  See  Vol.  I.  p.  818. 

(u)  See  per  Parlcer,  V.-C,  Bryan  v.  Mansion,  5  De  G.  &  S.  737. 

(x)  28  Beav.  609.1  {y)  6  Scott,  710,  5  Bing.  N.  C.  37,  3  Beav.  182. 

(2)  It  is  observable  that,  A.  having  died  without  issue  male,  B.  was  held  to  be  tenant  in 
tail  of  the  entirety;  so  that  it  should  seem  that  Lord  Langdale  considered  that  the  words  in 
the  text  distinguished  by  italics  had  the  effect  of  giving  to  A.  and  B.  either  successive  estates 
tail  male  by  imi>lication  in  the  entirety  (as  in  Tenny  v.  Agar  and  Romilly  v.  James,  ante, 
Vol.  I.  pp.  557,  558),  or,  as  seems  more  probable,  estates  in  tail  male  in  the  respective  moieties, 
with  cross  remainders  in  tail  male.  He  did  not  advert  to  this  point  (which  is  one  of  con- 
siderable nicety),  conceiving,  probably,  that  B.  was  entitled  in  either  case. 
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*471  *  By  keeping  steadily  in  view  the  principle  above  suggested, 
namely,  that' the  argument  in  favor  of  applying  to  the  objects 
p  .    .  .  of  a  prior  express  devise  words  denoting  a  failure  of  issue, 

which' pie-  gains  or  loses  force  in  proportion  as  such  prior  devise  is 
reconfila'ble  ™ore  or  less  comprehensive  in  its  range  of  objects,  we  shall 
with  subse-  be  able  to  reconcile  the  preceding  cases  (in  which  a  clause 
quen  cases.  ^^  ^j^^^  nature,  following  a  devise  to  the  whole  line  of  chil- 
dren or  sons,  has  been  held  to  refer  to  the  objects  of  such  prior  devise), 
with  those  that  remain  to  be  stated,  in  which  similar  words  preceded  by 
a  devise  to  one  or  more  son  or  sons  only,  have  been  decided  not  to  be 
simply  referential,  but  to  import  a  general  failure  of  issue,  and,  tHere- 
fore,  in  the'case  of  real  estate,  to  confer  an  estate  tail  on  the  parent ; 
such  implied  estate  tail  being  (as  we  shall  presently  see)  either  an 
estate  in  possession,  or  in  remainder  expectant  on  the  determination  of 
the  estates  comprised  in  the  prior  express  devise.. 

Thus,  in  Langley  w.  Baldwin  (a),  where  a  testator  devised  certain 
Devise  ex-  l^^ids  to  A.  for  life,  with  power  to  jointure,  and  after  his 
tending  to  six  death  to  the  first  son  of  A.  in  tail,  and  so  on  to  the  sixth  son 
sons  on  y.  ^^/yy  and  then  devised  that  if  A.  should  die  without  issue 
male  the  lands  should  remain  to  B.  It  was  held  that  A.  took  an  estate 
tail  in  remainder  expectant  on  the  estates  comprised  in  the  prior  devises, 
there  being  no  limitation  beyond  the  sixth  son,  and  there  might  be  a 
seventh,  who  was  not  intended  to  be  excluded  ;  therefore,  to  let  in  the 
seventh  and  subsequent  sons,  these  words  created  an  estate  tail. 

So,  in  Att.-Gen.  v.  Sutton  (i),  where  the  testator  devised  to  his 
„    .  nephew  A.  for  life,  and  after  his  decease  to  the  Jirst  son  or 

first  and  issue  male  of  his  body  lawfully  begotten  and  to  the  heirs 
second  sons.    ^^^^  ^^  ^^^  ^.^^^  ^f  ^^^^^  gj.gj  ^^^^  ^^^  f^^  default  of  such 

issue,  to  the  second  son  or  issue  male  of  the  bodj'  of  A.  lawfully  to  be 
begotten  and  to  the  heirs  male  of  such  second  son  lawfully  to  be  begot- 
ten forever ;  subject  to  a  proviso  that  A.  or  his  assigns  and  the 
*472  heirs  male  of  his  body  should  not  commit  anj'  waste  and  *  should 
not  impeach  the  payment  of  the  annuities  in  the  said  will ;  and 
from  and  immediately  after  the  death  of  A.  without  issue  male  of  his 
body,  or  after  the  death  of  such  issue  male,  then  over.  A.  suffered  a 
recover}',  and  died  without  issue.  It  was  held  that  he  took  an  estate 
tail :  for,  as  all  the  issue  male  which  he  might  possibly  have,  viz.  his 
third,  fourth,  and  every  other  son,  were  not  expressly  provided  for  by 
the  will,  the  limitation  after  his  death  "  without  issue  male"  raised  the 
same  estate  in  him  by  implication  as  if  the  devise  had  been  in  terms  to 
him  and  his  issue  male. 

In  these  two  cases,  though  the  express  devise  embraced  only  a  cer- 

(a)  1  Eq.  Ca.  Ab.  185,  pi.  29.  cit.  1  P.  W.  T59. 

(i)  1  P.  W.  754,  3  B.  P.  C.  Toml.  75.'  See  also  Stanley  v.  Lennard,  1  Ed.  87  j  Doe  d. 
Bean  v.  Halley,  8  T.  E.  5  post.  Also  Evans  d.  Brook  v.  Astley,  3  Burr.  1570;  [Monypeiiny 
e.  Dering,  2  D.  M.  &  G.  171, 172.] 
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tain  number  of  his  sons,  yet  it  was  considered  to  be  evident  Remark  on 
that  the  testiitor  did  not  intend  to  exclude  the  others,  which,  g!J'/(f,[fj']^  ^nd 
indeed,  in  Att.-Gen.  v.  Sutton,  was  clearly  manifested  by  Att.-Gen. «. 
the  reference  in  the  proviso  to  A.  and  the  heirs  male  of  his     "  "'"' 
body  ;  and  the  only  mode  in  which  this  could  be  effected  was  to  give  the 
parent  an  estate  tail. 

On  the  same  principle,  where  there  is  a  devise  to  the  parent  for  hfe, 
with  remainder  to  an  eldest  son  only  [for  life  or]  in  tail  male,  a  limitation 
over,  in  case  the  parent  die  without  issue,  will  raise  in  him  an  estate 
tail,  and  not  merely  refer  to  the  single  object  of  the  preceding  devise. 

Thus  in  Stanley  v.  Lennard  (c),  where  lands  were  devised  to  trustees 
in  fee,  upon  trust  to  permit  A.,  the  eldest  of  the  testator's  Devise  to  an 
two  natural  children,  to  receive  the  rents  for  his  life ;  and  eldest  son 

'  only  of  A.  m 

after  his  decease,  to  permit  the  eldest  son  of  A.,  and  the  issue  tail,  and  In 
male  of  such  eldest  son  to  receive  the  same  ;  and  for  want  of  ^^l"^}^^^  '^' 
issue  of  the  said  A.,  to  permit  testator's  second  son,  &c.  ;  over. 
and  he  directed  that  his  son  A.  should  have  the  use  of  his  (testator's) 
pictures  for  his  (A.'s)  life,  and  after  his  decease  to  his  issue,  and  the 
issue  of  his  issue  ;  and  for  default  of  issue  of  A.  then  to  T.  &c.  ;  A.  died, 
leaving  one  child  (a  daughter),  who  claimed  an  estate  tail  under  the 
will.  Lord  Northington  stated  the  general  rule  to  be,  that  where  the 
testator  makes  a  man  tenant  for  life,  with  remainder  to  one,  two,  three, 
&c.  of  the  issue  of  the  tenant  for  life,  and  then,  for  want  of  issue  of  the 
tenant  for  life,  limits  the  estate  over,  this  will  be  an  estate  tail  in 
the  first  taker  for  life  by  necessary'  implication  ;  and  this,  because  of  the 
word  "then"  before  the  limitation  over,  which,  though  sometimes  an 
adverb  of  time,  is  sometimes  a  word  of  relation,  and  signifies  as 
much  *as  "in  such  case,"  and  must  have  this  effect,  that  upon  *473 
the  first,  second,  third,  &c.  limitations  failing,  the  remainder- 
man could  not  take  it,  because  of  the  words  "  for  want  of  issue  ;  "i  and 
therefore,  unless  the  tenant  for  life  was  construed  to  have  an  estate  tail, 
it  would  descend  in  the  mean  time  to  the  heir  at  law,  because  the  con- 
tingency on  which  the  remainder-man  was  to  take  had  not  happened. 
Then,  as  to  the  will  before  the  court,  how  could  he  say  that  he  must  not 
give  an  estate  to  A.  ?  The  words  said  so :  the  clause  relating  to  the 
pictures  confirmed  it.  It  w^s  argued  that  all  the  sons  of  A.  should  take 
an  estate  in  tail  male,  and  then  the  words  would  stop ;  but  that  he 
could  not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  the  question 
arose  referred  to  issue  of  either  sex,  and  not,  as  in  the  jje^yrk  on 
two  preceding  cases,  to  issue  of  the  same  species  as  the  in-  Stanleys; 
dividuals  to  whom  express  estates  were  devised,  namely,  ^"^'"'^• 
issue  male.     The  construction  adopted  by  the  court  seems  to  have  been 
somewhat  aided  by  the  gift  of  the  pictures. 

(c)  1  Ed.  87. 
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[Again,  in  Key  v.  Kej'  (d)  the  testator  devised  an  "  estate  at  A. "(e) 
Devise  to  an  to  S.  K.  for  life,  and  after  his  decease  to  his  eldest  surviv- 
eldest  surviv-  ^^„  g^j^     j^^j.  j^  default  of  issue  male,  then  to  his  brother  Tt 

jng  son  only         *=>  '  ' 

of  A.  tor  life,  K.  and  his  eldest  surviving  son  on  the  same  conditions  ;  but 
of  issue  of  a!  in  default  of  issue  male,  then  to  the  testator's  heirs  at  law. 
0™''-  It  was  held,  first,  that  the  words  "default  of  issue  male" 

referred  to  issue  male  of  S.  K.,  and  not  of  his  eldest  surviving  son  (/)  ; 
secondlj',  that  those  words  were  not  to  be  read  as  meaning  default  of 
an  eldest  surviving  son  who  would  take  under  the  prior  limitation,  but 
in  default  of  issue  male  generally  of  S.  K.,  and  that  S.  K.  therefore  took 
an  estate  tail  male  {ff)-2 

It  is  observable,  [with  respect  to  both  the  cases  last  cited,]  that  in 
Remark  on  the  events  wliich  had  happened,  it  was  not  necessarj-  to 
Stanley  I).  ^  decide  whether  the  parent  took  an  estate  tail  in  the  first  in- 
Key  ».  Key.  stance,  or  (which  seems  a  better  construction)  an  estate  tail 
in  remainder  expectant  on  the  estate  tail  or  estate  for  life  of  the  son.  A 
Doe  V.  point  of  this  nature,  however,  arose  in  the  next  case.  Doe  d. 

Halley.  Bean  V.  Halley  (h) ,  which  deserves  particular  attention. 

„      •  J    ■    *474     *  The  testator  devised  to  his  nephew  A.  and  his  as- 

Reniainder  in  ^ 

tail  implied  signs  for  his  life  without  impeachment  of  waste,  and 

expectant™n  ^fter  his  decease  to  the  eldest  son  of  his  said  nephew  A. 
.  estate  tail  of  lawfuUj'  to  be  begotten  and  the  heirs  of  such  eldest  son,  upon 
condition  that  such  eldest  son  were  christened  and  called  bj' 
the  name  of  F.  ;  and  in  default  of  issue  male  of  A.,  then  over  to  his  (the 
testator's)  nephew  B.  and  his  son  in  like  manner  («').  It  was  held  that' 
the  evident  intention  being  that  B.  and  his  issue  should  not  become  en- 
titled until  the  male  isSue  of  A.  should  have  become  extinct,  A.  took 
an  estate  tail  by  implication,  and  then  the  limitations  were  to  be  read 
to  A.  for  life,  remainder  to  the  eldest  son  in  tail  male  (not  in  fee-sim- 
ple, as  had  been  contended),  with  remainder  to  A.  in  tail  male,  with 
remainder  over.  Lawrence,  J.,  referred  to  Att.-Gen.  v.  Sutton  and 
Langlej^  v.  Baldwin  as  warranting  this  construction  (k). 

[{<!)  4  D.  M.  &  G.  73.  See  also  Jenkins  v.  Hughes,  8  H.  L.  Ca.  593 ;  Andrew  D.  Andrew, 
1  Ch.  D.  410;  Madden  v.  Ikin,  2  Dr.  &  Sm.  213  (personalty);  and  cf.  Ellicombe  v.  Gompertz, 
3  My.  &  C.  127  (where  the  referential  construction  was  held  to  be  required  bj'  the  context). 

(e)  This  was  held  not  to  pass  the  fed:  see  post,  p.  476. 

(/)  See  ace.  Wight  v.  Leigh,  15  Ves.  564,  post,  p.  474. 

(o)  The  eldest  surviving  son  of  S.  K.  left  only  a  daughter.] 

(h)  8  T.  E.  5.    See  also  Parr  v.  Swindels,  post,  p.  476. 

(j)  A  bequest  much  resembling  this  occurred  in  Marsh  v.  Marsh,  1  B.  C.  C.  294,  where  a 
testator  bequeathed  personalty  in  trust  for  W.  for  life,  and  after  his  decease  to  his  eldest  son 
and  his  heirs  ever;  and  in  case  of  their  death  without  issue,  then  over  to  A. ;  and  it  was  held 
that  the  two  gifts  to  the  son  and  A.  were  alterpative.  The  word  "  their  "  was  assumed  to 
mean  his,  and  the  word  "issue"  to  denote  son. 

(i)  It  is  to  be  observed  that  in  Langston  v.  Pole,  2  M.  &  P.  490,  where  the  devise  was 
nearly  the  converse  of  that  in  the  two  cases  in  the  text  (the  testator  having  passed  by  the  first 
son  of  the  devisee  for  life,  and  then  proceeded  to  devise  the  propertj'  to  his  second  and  other 
sons  in  tail),  the  first  son  was  held  to  take  an  estate  tail  bv  force  of  the  intention  collected 
from  the  subsequent  part  of  the  will,  which  reserved  to  the  devisee  for  life  a  power  of  appoint- 
ing portions  to  nis  daughters  in.  case  of  there  being  no  son  (combined  with  another  event),  and 
also  limited  portions  to  the  testator's  own  daughters  in  similar  terms ;  but  as  the  first  son  was 
considered  upon  the  whole  will  to  be  tenant  in  tail  by  implication,  the  case  has  been  stated  in 
a  former  chapter  as  exemplifying  this  doctrine ;  Vol.  I.  p.  491. 
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Even  where  the  prior  devise  runs  through  the  whole  class  of  sons  or 
children  in  succession,  yet,  if  they  take  life-estates  onl^-,  g^i^,  ^^j^^^.^ 
there  seems  less  disposition  to  hold  subsequent  words  im-  preceding 
porting  a  failure  of  issue  to  refer  exclusively  to  the  objects  of  fj  chikirei" 
such  devise,  than  where  (as  in  the  preceding  cases)  the  prior  are  for  life 
devise  confers  estates  of  inheritance ;  and  accordingly  we 
find  in  several  instances  of  this  nature  the  words  in  question  have  been 
held  to  create  an  estate  tail  in  the  prior  devisee. 

Thus,  in  Wight  v.  Leigh  (/),  where  A.  devised  all  her  real  estates  in 
Surrej'  to  her  husband  B.,  in  case  he  survived  her,  during  to  A.  for  lite 
his  life  ;  and  after  B.'s  decease  she  gave  the  said  Surrey  remainder  to 
estates  to  C,  and  after  his  death  to  his  first  and  other  sons  ;  otiier  sons  for 
and  in  default  of  male  issue,  then  she  gave  the  said  estates  ''^^^^  ^'"1 '" 
unto  the  eldest  and  other  daughters  of  C.  and  to  their  heirs  issue  male 
male  forever,  on  condition  that  they  should  take  the  diaTe' estate^' 

name  of  W.,  and  *  no  otiier.  C.  (who  had  a  son  and  *475  tail  raised  by 
three  daughters)  claimed  an  immediate  estate  tail;  impication. 

against  which,  however,  it  was  contended  that  by  giving  the  father  an 
estate  tail  the  court  would  expunge  the  limitation  to  the  first  and  other 
sons,  which  was  a  descriptio  personm  as  much  as  a  limitation  to  an  ex- 
isting son  by  name,  pointing  also  to  that  order  in  which  estates  are 
usually  limited  with  a  view  to  succession  according  to  priority  of  birth : 
and  that  the  words  "  in  default  of  issue  male"  might  be  applied,  not  to 
C,  but  to  the  immediate  antecedent,  the  first  and  other  sons ;  a  con- 
struction more  grammatical,  more  consistent  with  the  general  plan  of 
the  devise,  and  approaching  as  near  as  could  be  to  the  ordinary'  lan- 
guage and  course  of  settlement ;  but  Sir  W.  Grant,  M.  R.,  decided  that 
C.  took  an  immediate  estate  tail.  He  said  that  the  evident  intention  of 
the  testatrix  was  to  prefer  all  the  male  issue  of  somebody,  either  of  the 
plaintiff,  or  of  his  first  and  other  sons,  to  the  daughters  ;  but  she  had 
not  given  such  an  interest  to  any  one  as  would  enable  male  issue  gener- 
ally to  take,  for  all  that  was  given  to  the  plaintiff  was  what  amounted 
in  law  to  an  estate  for  life,  and  so  it  was  with  regard  to  the  estates  given  to 
his  first  and  other  sons.  It  .was  necessa'rj',  therefore,  in  order  to  effectu- 
ate the  general  intention  in  favor  of  issue  male,  to  consider  some  of  the 
antecedent  takers  as  having  by  implication  such  an  estate  as  would  en- 
able all  the  issue  male  to  take,  which  could  only  be  by  giving  an  estate 
tail  either  to  the  father  or  to  his  first  and  other  sons.  ,The  male  issue 
intended  must,  his  Honor  thought,  be  the  male  issue  of  the  father,  not 
of  the  sons.  Nothing  was  before  mentioned  of  any  issue  male  of  the 
sons,  whereas  there  was  a  certain  description  of  male  issue  of  the  father' 
before  spoken  of,  viz.  his  first  and  other  sons  {m). 

In  this  case  the  word  "  estate  "  was  sufficient  per  se  to  vest  the  fee  in 

(/)  15  Ves.  564.     [See  also  per  Lord  Kingsdown,  Towns  v.  Wentworth,  11  Moo.  P.  C.  C. 
546. 

(m)  See  Key  v.  Key,  4  D.  M.  &  G.  73,  ante,  p.  473.] 
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Observations  the  sons ;  wliich  circumstance,  however,  escaped  attention, 
B^Leisli'*^'''  though  it  would  undoubtedly  have  influenced  the  construc- 
tion :  for  if  it  had  been  perceived  that  the  sous  under  the 
prior  expressions  would,  but  for  the  intention  of  succession,  have  taken 
the  fee-simple,  the  words  "  in  default  of  male  issue"  would  in  all  prob- 
ability have  been  applied  to  them,  in  order  to  cut  down  that  fee  to  an 
estate  tail,  which  was  necessary  to  give  effect  to  the  intention  that  the 
sons  should  take  successively  ;  that  being  established  to  be  the  mode  of 
construing  such  a  devise  («).  It  will  be  observed  that  the  fact 
*476  of  the  sons  taking  *  only  an  estate  for  life  under  the  devise  was 
much  relied  on,  both  at  the  bar  and  on  the  bench,  in  support 
of  the  construction  adopted.  [It  has  since,  however,  been  regarded  as 
a  conclusive  argument  against  holding  the  fee-simple  to  pass  by  the 
word  "  estate"  so  placed  that,  in  the  probable  event  of  the  limitation  to 
the  first  son  vesting  in  him,  all  the  subsequent  limitations  would  be  an- 
nihilated, and  the  intention  of  succession  defeated  (o) .  J 

But  although  the  devise  to  the  sons  was  (as  assumed  by  Sir  W. 
Grant)  capable  of  conferring  estates  for  life  only,  there  was  no  appar- 
ent reason  why  such  devise  should  be  sacrificed,  in  order  that  the  parent 
might  take  an  estate  tail.  What  prevented  the  following  construction 
of  the  limitations  ?  To  the  parent  for  life,  with  remainder  to  the  first 
and  other  sons  for  life,  with  remainder  to  the  parent  in  tail.  For  such 
a  construction  Doe  v.  Halley  would  even  then  have  afforded  ample  au- 
thoritj',  but  the  attention  of  the  M.  R.  does  not  appear  to  have  been 
called  to  this  case,  or  indeed  to  the  suggested  mode  of  construing  the 
To  A.  for  life,  will,  which,  however,  is  now  exemplified  in  two  more  recent 
remainder  to    gascs.     One  of  these  is  Parr  V.  Swindels  (p),  where  a  testa- 

her  cluluren ;  ,      .       ,  .  ,.,,,,, 

if  A,  die  with-  tor  devised  certain  messuages  to  his  daughter  Mary  Parr  for 
?"ue''over^  life,  and  after  her  decease  unto  and  equally  between  the  chil- 
held  estate  dreii  of  his  Said  daughter,  to  take  as  tenants  in  common ; 
mainder'in  '^^'^  ***  ''"''*  *^^  should  die  without  leaving  any  lawful  issue,  then 
A.  the  testator  devised  the  premises  among  the  children  of  his 

daughters  Charlotte  and  Hannah.  Sir  J.  Leach,  M.  R.  :  "The  plain 
intention  of  the  testator  was  that  this  property  should  not  go  over  until 
the  failure  of  the  issue  of  Mar^'  Parr ;  and  to  effectuate  this  intention 
an  estate  tail  in  her  must  be  implied.  It  is  to  be  considered  whether 
that  estate  is  to  be  immediate  in  her,  or  in  remainder  after  estates  for 
life  to  her  children.  If  the  intention  that  the  propertj^  should  not  go 
over  to  the  children  of  Charlotte  and  Hannah  until  there  was  a  failure 
of  issue  of  Mary  could  hot  be  effectuated  without  giving  an  immediate 
estate  tail  to  Mary,  there  is  in  the  books  suflficient  authority  to  warrant 
that  construction.  But  as  that  purpose  will,  in  thi-s  case,  be  equally 
accomplished  by  an  estate  tail  in  remainder  to  Mary,  after  the  hfe- 

(n)  Lewis  d.  Ormond  v.  Waters,  6  East,  336,  ante,  p.  456. 

\(o)  Kev  V.  Key,  4  D.  M.  &  G.  81,  82.  See  also  Martin  v.  McCausland,  4  Ir.  Law  Rep. 
340  J  Re  Arnold's  EsUte,  33  Beav.  163  ("  my  moiety  ").]  (^)  4  Russ.  283. 
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estates  given  to  the  children,  I  am  of  opinion  that  the  better  construc- 
tion is,  that  Mary  takes  an  interest  for  life,  with  remainder  to  her 
children  as  tenants  in  common  for  *  life,  remainder  to  Mary  in     *477 ' 
tail.    This  construction  will  give  effect  to  all  the  words  of  the 
wiH"(9). 

Bnt  this  construction,  however  strongly  recommended  by  its  con- 
venience as  letting  in  the  whole  line  of  issue,  by  giving  an  Referential 
estate  tail  to  the  parent,  without  sacrificing  the  preceding  construction 
express  gift  to  sons,  daughters,  or  children,  did  not  prevail  tliough  ' 
in  Bennett  v.  Lowe  (r),  where  a  testatrix  devised  certain  daughters  in 

\   / '  ^        ^  prior  devise 

freehold  messuages  to  A.  and  his  heirs,  in  trust  to  pay  cer-  tooii  life-es- 
tain  life-annuities,  and  after  the  decease  of  the  annuitants,  ''^''^  °"'-'" 
upon  trust  to  pay  the  rents  to  four  females  for  their  separate  use  ;  and, 
in  case  any  of  the  said  four  persons  should  happen  to  depart  this  life 
leaving  a  daughter  or  daughters,  it  was  declared  that  the  share  or  inter- 
est of  her  or  tliem  so  dj'ing  should  go  to  such  daughters  as  they  should 
be  in  seniority  of  age  and  prioritj"^  of  birth  :  provided  alwaj's,  that  in 
case  any  of  them  should  happen  to  depart  this  life  without  issue  in  the  life- 
time of  the  annuitants,  then  the  testator  ordered  that  the  share  or  inter- 
est of  her  or  them  so  dying  be  paid  applied  and  disposed  of  to  certain 
other  persons  in  succession,  as  they  the  said  devisees  (naming  them) 
should  depart  this  life.  On  a  case  from  Chancer}',  the  questions  for  the 
opinion  of  the  court  were,  first,  what  estates  the  four  female  devisees 
took ;  and,  secondly,  what  estates  passed  to  their  daughters.  It  was 
contended  that  the  word  "  issue,"  occurring  in  the  devise  over,  meant 
the  issue  before  referred  to,  namely,  the  daughters,  and  might  be  read 
as  if  the  word  such  had  been  introduced  ;  and  that  to  hold  the  words  to 
refer  to  an  indefinite  failure  of  issue  would  defeat  the  testatrix's  inten- 
tion, which  evidently  was,  that  female  issue  should  be  preferred  to  male 
issue,  and  that  they  Should  take  in  succession,  —  objects  which  were 
quite  incompatible  with  giving  the  first  four  takers  an  estate  tail,  as  then 
the  male  issue  would  take  in  preference  to  the  females,  and  the  latter 
would  take  (if  at  all)  concurrentlj^.  It  was  observed  that  th6  limitation 
over  was  not  to  take  effect  on  a  dying  without  issue  generally,  but  only  in 
a  particular  event,  i.e.  on  the  death  of  anj-  of  the  females  without  daugh- 
ters in  the  lifetime  of  the  annuitants.  The  court  certified  an  opinion, 
that  the  four  devisees  took  estates  for  life  only,  and  that  their  daughters 
took  estates  for  life  on  the  decease  of  their  parents  respectively.  The 
four  devisees  survived  the  annuitants  ;  and  it  was  held,  that,  subject  to 
the  estates  for  life,  the  fee  passed  by  the  residuary  clause. 

*  The  precise  grounds  on  which  the  court  arrived  at  this  con-     *478 
elusion  do  not  distinctly  appear ;  but  we  may  infer  from  the  ^  n,ajk.  ^n 
tenor  of  the  arguments  at  the  bar  and  the  few  remarks  which  Bennett  v. 
fell  from  the  Bench,  that  it  was  thought  that  the  issue  referred  ^°"^" 

(2)  8  T.  E.  10.  (r-)  5  M.  &  Pay.  485,  7  Bing.  535. 
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to  in  the  clause  in  italics  were  tlie  daughters  who  were  the  objects  of 
the  preceding  devise.  Parr  v.  Swindels  was  not  cited,  and  probably 
was  then  not  in  print.  Had  any  construction  supported  by  authority 
been  suggested,  by  which  the  words  in  question  might  have  received 
their  ordinary  and  established  signification,  without  interfering  with  the 
intention  to  prefer  the  daughters  and  give  them  estates  in  succession, 
the  court  would,  in  all  probability,  gladly  have  adopted  it.  One  peculi- 
arity in  this  case  deserves  notice,  namely,  that  the  devise  over  was,  on 
the  failure  of  the  issue  within  a  definite  time,  namely,  the  death  of  the 
annuitants  ;  but  this  was  verj'  faintly  adverted  to,  and  would,  it  should 
seem,  have  no  other  effect  upon  the  construction  than  to  render  the  de- 
vise over  contingent  on  the  failure  of  the  issue  of  the  prior  devisee  (i.e. 
the  determination  of  the  estate  tail)  within  the  pi'escribed  period ;  it 
wpuld  not,  it  is  conceived,  prevent  such  prior  devisee  from  taking  an 
estate  tail  (s) . 

The  other  of  the  two  cases  before  alluded  to  is  Doe  d.  Gallini  v.  Gal- 
lini  {t) ,  which  was  as  foUo^rs  :  A  testator  devised  certain  lands  of  which 
he  was  seised  in  fee  to  trustees  and  their  heirs,  upon  trust,  as  to  part, 
to  permit  his  son  A.  to  receive  the  profits  for  life,  and  as  to  other  parts, 
Remainder  in  ^'^  permit  his  two  daughters  and  his  son  B.  to  receive  the 
tail  implied  profits  for  life,  and  also  upon  trust,  during  the  lives  of  his 
expectanron  Said  children,  to  preserve  contingent  remainders  ;  and  after 
estate  ex-  the  decease  of  any  or  either  of  his  said  children  he  devised 
vised  to  tlie  the  estate  to  him  or  them  limited  for  life  as  aforesaid,  unto 
issue.  all  j^jjfj  every  his  her  or  their  child  or  children  living  at  the 

time  of  his  her  or  their  decease,  or  born  in  due  time  afterwards,  for  their 
lives  as  tenants  in  common ;  but,  nevertheless,  with  an  equal  benefit  of 
survivorship  among  the  rest  of  the  said  children,  if  more  than  one  and 
if  any  of  them  should  die  without  leaving  issue,  the  child  or  children  of 
each  of  his  said  sons  and  daughters  taking  the  rents  and  profits  of  his 
her  or  their  parent's  estate  only ;  and  from  and  after  the  decease  of  all 

the  children  of  each  (m)  of  his  said  sons  and  daughters  without  {x) 
*479     issue,   the  testator  devised   the  estates   to  them  *  respectively 

limited  as  aforesaid  unto  and  among  all  and  every  the  lawful  issue 
of  such  child  or  children  (during  their  lives)  as  tenants  in  common,  and 
to  descend  in  like  manner  to  the  issue  of  his  said  sons  and  daughters 
respectively,  so  long  as  there  should  be  any  stock  or  oflTspring  remain- 
ing ;  and  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and 
daughters,  the  testator  devised  the  estates  so  limited  to  him  her  or  them 
dying  without  issue,  unto  the  survivors  of  his  said  sons  and  daughters 
during  their  respective  lives,  in  equal  shares  as  tenants  in  common ; 
and  after  their  respective  deaths,  he  devised  the  same  to  the  children  of 

U.i)  But  see  Ch.  XLI.,  s.  2;  ante,  p.  329,  h.  (h);  and  Tol.  I.  p.  555.1 
(()  5  B.  &  Ad.  621,  3  Ad.  &  Ell.  340. 

(M)  "Each  "  was  apparently  inserted  by  mistake  for  " any  "  or  "  either; "  ante,  Vol.  I. 
p.  501.  (x)  The  word  ''  without  "  was  evidently  written  by  mistake  4^  "  leaving." 

446 


WHEN   THEY   KATSB   ESTATE   BY   IMPLICATION.  *480 

the  survivors  of  his  said  sons  and  daughters  during  their  respective 
lives  as  tenants  in  common,  with  such  benefit  of  survivorship  as  afore- 
said, and,  after  the  decease  of  all  of  them,  to  the  issue  of  such  children, 
in  like  manner  as  he  had  before  devised  the  original  estate  of  each  of 
his  said  sons,  and  daughters  ;  and  for  default  or  in  failure  of  issue  of  all 
his  said  sons  and  daughters,  except  one,  the  testator  devised  all  his  said 
estates  unto  his  onlj'  surviving  son  or  daughter  in  fee.  It  was  con- 
tended that  the  testator's  children  took  immediate  estates  tail  bj'  force 
of  the  words  showing  that  the  propertj'  was  not  to  go  over  to  the  sur- 
viving children  until  a  total  failure  of  issue  of  any  deceased  child  or 
children ;  and  to  this  general  intention  anj'  particular  inconsistent  in- 
tention ought  to  bend.  The  construction  decided  upon  by  the  court, 
after  much  consideration,  was  that  the  testator's  children  took  es- 
tates for  life,  with  remainder  to  their  respective  children  in  tail,  with 
cross-remainders  in  tail  between  the  grandchildren,  with  remainder  in  tail 
to  the  parent  {i.e.  the  testator's  children).  Lord  Denman,  Lord  Den- 
C.  J.,  after  some  prefatory  remarks,  said:  "The  argument  ™ent*il"DM 
founded  upon  the  whole  will  is,  that  the  testator  means  the  v.  Gallini. 
estate  left  to  each  of  his  sons  and  daughters  to  go  to  the  whole  line  of 
issue  of  those  sons  and  daughters  respectivelj',  and  only  on  failure  of  the 
whole  line  of  issue  to  go  over,  and  this  on  account  of  the  use  of  the  tei-m 
'  issue '  of  the  sons  and  daughters,  which  word  '  issue '  is  here  to  be  con- 
strued (as  it  generallj'  is)  a  word  of  limitation,  and  equivalent  to  the  term 
'  heirs  of  the  bodj','  and  as  embracing  the  whole  line  of  lineal  descend- 
ants ;  and  therefore  it  is  contended  that  each  son  and  daughter  took  an 
estate  tail  in  the  portion  left  to  him.  JBut  if  the  term  '  issue '  is  here  a  word 
of  limitation,  why  is  it  not  equally  so  in  the  part  in  which  the  estate  is  given 
over  to  the  surviving  children  of  the  sons  and  daughters,  if  any  of 
them  shall  die  without  leaving  issue  ?  *  From  which  it  is  clear,  *480 
that  the  testator  does  not  mean  the  survivors  to  take  till  failure 
of  all  the  issue  of  the  deceased  children.  If  the  term  '  issue  '  j^^^  ^j^.  jj 
has  here  the  same  meaning,  then  the  children  living  at  the  of  remainder 
time  of  the  death  of  the  sons  and  daughters  respective!}^  '°  ''*' " 
must  take  estates  tail  as  tenants  in  common  in  their  respective  shares, 
with  cross-remainders  either  for  life  or  in  tail  (which  it  is  unnecessary 
to  decide),  with  remainder  to  the  sons  and  daughters  in  tail  in  their 
respective  shares,  and  remainders  over ;  and  this  construction  makes 
the  least  sacrifice  of  the  testator's  declared  intention  ;  it  preserves  es- 
tates to  all  his  grandchildren  living  at  the  death  of  his  sons  and  daugh- 
ters as  tenants  in  common,  which,  it  .is  clear,  the  testator  intended  to 
give  ;  and  it  also  includes  the  descendants  of  a  grandchild  dying  in  the  son's 
or  daughter's  lifetime  (y) ,  though  the  estate  to  them  is  postponed  to  that 
of  the  children  ;  and  it  includes  all  the  issue  of  each  son  and  daughter 

[{y)  To  include  these  descendants  may  be  considered  to  have  been  the  principal  object  of 
giving  the  parents  an  estate  tail  in  remainder,  and  distinguishes  this  case  from  Blackborn  v, 
Edgley,  1  P.  W.  605,  ante,  p.  461.] 
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before  the  estate  goes  over.  The  estate  tail  in  the  sons  and  daughters 
takes  effect  not  in  derogation  of,  but  by  way  of  remainder  on,  the  ex- 
press estates  given  to  the  children  of  the  sons  and  daughters,  in  which 
respect  it  resembles  the  case  of  Doe  d.  Bean  v.  Halley  {z).  It  is  true 
that  these  grandchildren  cannot  take  estates  for  life  as  the  testator  in- 
tended, for  the  rule  in  Shelley's  Case  prevents  it  (a)  ;  nor  the  children 
of  those  children  estates  for  life  as  tenants  in  common,  for  the  rule  of 
law  against  perpetuities  prevents  that ;  but  this  is  unavoidable,  and  no 
construction  can  carry  into  effect  all  the  testator  ^shed." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  the 
decision  of  the  Court  of  K.  B.  was  there  unanimously  affirmed.  The 
reasoning  of  Tindal,  C.  J.  (who  delivered  the  affirming  judgment)  bears 
a  close  resemblance  to  that  of  Lord  Denman  in  the  court  below.  After 
Judgment  of  reading  the  concluding  passage  in  the  will  above  stated,  the 
hi'Gamni'»^.''  C-  J-  said:  "The  words,  undoubtedly,  if  they  had  occun-ed 
■Doe.  without  any  intervening  devise  to  the  grandchildren,  would 

have  been  sufficient  to  create  immediate  estates  tail.  But  there  has 
been  in  the  foregoing  part  of  the  will  not  only  an  express  devise  to  the 
gi-andchildren  for  life,  but  also  words  sufficient  to  enlarge  such 
*481  estates  for  life  *  in  the  grandchildren  into  estates  tail.  Admit- 
ting, therefore,  the  argument  of  the  plaintiff's  counsel  to  be  just, 
that,  if  we  give  to  the  words  '  failure  of  issue,'  when  applied  to  the  grand- 
children surviving,  the  force  of  enlarging  their  estates  for  life  into  an 
estate  tail,  we  ought  to  give  the  same  effect  to  the  same  words  at  the 
end  of  the  devise,  when  applied  to  the  children  of  the  testator,  and, 
consequentlj',  their  estates  for  life  must  be  similarly  enlarged  ;  still  the 
question  arises,  whether  such  estate  tail  in  the  sons  and  daughters  of 
the  testator  is  immediate,  or  whether  it  is  not  to  be  postponed  until 
after  the  estate  tail  in  the  children  of  such  sons  and  daughters  has  taken 
effect?  If  we  consider  the  clause  of  the  will  last  referred  to  as  giving 
an  immediate  estate  tail  to  the  children,  the  previous  devise  to  the 
grandchildren  as  tenants  in  common'  in  tail  i^  defeated  :  whereas,  if  we 
liold  the  devise  to  the  children  of  the  testator  to  be  an  estate  in  tail,  but 
to  be  a  devise  in  remainder  orAj,  in  that  case  the  limitation  for  life  to 
the  children  will  take  effect,  and  tlie  devise  to  the  grandcliildren  as  ten- 
ants in  common  in  tail,  in  remainder ;  and  the  general  remainder  over, 
to  the  children  of  the  testator  in  tail,  will  also  take  effect,  and  will 
effectually  secure  the  descent  of  the  property  in  the  line  of  the  testator's 
familj',  as  long  (to  use  the  testator's  own  expression  in  his  will)  as 
'  there  shall  be  any  stock  or  offspring  of  the  testator  remaining.'  " 

These  cases  would  seem  to  laj-  down  the  sound  and  reasonable  rule, 
Remarks  on  ^^^^  where  an  estate  is  devised  to  a  person  for  life,  with  re- 
Doeo.Gallini.  mainder  to  his  children,  or  to  his  sons  or  daughters,  with  a 

(2)  8  T.  R.  5. 

(a)  i.  e.  The  CTandehildren  could  not  take  a  life-estate  only,  consistently  with  the  intention 
that  the  estate  should  devolve  to  the  issue  or  heirs  of  the  body  of  such  grandchildren. 
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devise  over  on  the  failure  of  the  issue  of  the  devisee  for  life,  and  the  latter 
words  are  held  to  create  an  estate  tail  in  the  parent  (but  which  they  will 
do  only  under  a  will  which  is  subject  to  the  old  law  (6)  ) ,  the  iievise  to 
the  children,  sons  or  daughters,  is  not  unnecessarily  and  wantonly  sac- 
rificed to  this  object ;  but  the  parent,  i.e.  the  devisee  for  life,  takes  an 
estate  tail  in  remainder,  expectant  on  the  determination  of  the  prior 
estates  of  his  children,  sons  or  daughters  (as  the  case  may  be).  And 
there  seems  to  be  no  reason  why  this  construction  should  not  prevail  as 
well  where  the  prior  devise  to  the  children's  sons  or  daughters  confers 
estates  tail  in  remainder,  expectant  on  the  parent's  life-estate,  as  where 
those  devisees  take  estates  for  life,  unless  Bamfleld  v.  Popham,  Black- 
born  V.  Edglej'  [and  Baker  v.  Tucker]  should  be  considered 
conclusive  against  such  a  construction.  Indeed,  in  *  Doe  v.  Gal-  *482 
lini  the  children  of  the  testator's  sons  and  daughters  were  held 
to  take  estates  tail  in  the  first  instance,  with  remainder  in  tail  to  the 
sons  and  daughters ;  as,  notwithstanding  the  apparent  restriction  of 
the  estates  of  such  issue  to  life-estates,  they  were  held  to  take 
estates  tail  by  force  of  the  word  "issue,"  as  a  word  of  limitation, 
strongly  aided  by  the  context. 

[These  cases  show  that  in  Doe  v.  Hopkinson  {b)  the  court  might  have 
escaped  the  inconsistencies  to  which  they  adverted,  without  jj      .1. 
doing  violence  to  the  express  words  of  contingency  contained  Doe  «.  Hop- 
in  the  gift  to  the  children,  by  reading  the  limitation  thus  :  to  '""*°"; 
the  ancestor  for  life,  with  contingent  remainder  in  fee  to  his  children 
living  at  his  death,  with  alternative  contingent  remainder  to  the  ances- 
tor in  tail,  with  remainder  over. 

In  Andrew  v.  Andrew  (c),  where  the  devise  was  to  T.  for  life,  re- 
mainder in  fee  to  his  eldest  son  when  he  attained  twentj-- 
one,  and  "in  default  of  A.  having  a  son,"  over;  an  estate  ouJeaUory 
tail  in  the  parent  was  implied  from  the  gift  over,  to  take*  *""* '°  '*'•• 
effect  %  way  of  executory  devise  if  the  eldest  son  (whose  estate  was  held 
to  be  vested)  should  die  under  age.] 

III.   3.  An  examination  of  the  preceding  cases  will  suffice  to  show 

how  numerous,  and,  in  some  instances*  how  refined,  are  the  r^ 
■,....  1.^1  .  Ueneral  re- 

distmctions  upon  which  the  construction  of  words  import-  marks  on  pre- 

ing  a  failure  of  issue  depends.  They  cannot,  it  is  con-  '=«<*'"s  cases. 
ceived,  but  suggest  the  wish,  that  these  words  had  been  more  strictly 
confined  to  the  ofl[ice  of  merely  connecting  the  two  limitations  between 
which  they  are  interposed :  and  that  whenever  the  preceding  devise 
embraced  any  class  of  issue,  they  had  been  considered  as  referential 
to  those  objects,  which  is  the  established  rule  in  regard  to  the  expres- 
sion such  issue.     The  application  of  this  rule  to  the  cases  under  consid- 

[(b)  But  see  Ch.  XLI.  ad  Jin.  (b)  5  Q.  B.  223,  ante,  p.  469. 

(c)  1  Ch.  D.  410,  ante,  Vol.  I.  p.  815.] 
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eration  would  have  required  only  the  implication  of  the  word  "  such." 
Though,  in  the  state  of  the  authorities,  it  may  seem  dangerous  to  ad- 
vance any  general  conclusions  upon  the  subject,  the  writer  ventures  to 
submit  the  following  propositions,  as  deducible  from  the  cases  ;  in  fram- 
ing wliich,  to  avoid  the  risk  of  misleading  the  reader,  he  has  cautiously 
adhered  to  the  circumstances  of  the  several  cases,  without  extending 
his  propositions  to  others  apparently  within  the  scope  of  the  principle. 

1st.  That  the  words,  in  default  of  issue,  or  expressions  of  a  sim- 

*483     ilar  import,  following  a  devise  to  children  in  fee-simple,  mean  *  in 

default  of  children  [and  following  a  devise  to  children  in  tail. 

Conclusions     mean  in  default  of  children  or  of  issue  inheritable  under  the 

suggested.       entail]  (c?).     This  is  free  from  all  doubt. 

2d.  That  these  words  following  a  deVise  to  all  the  sons  successively 
in  tail  male,  and  daughters  concurrentlj'  [or  successively]  in  tail  gen- 
eral, [or  in  tail  special]  are  also  to  be  construed  as  signifying  such- 
issue,  even  in  the  case  of  an  executory  trust  (e) . 

3d.  That  words  devising  over  the  property  on  failure  of  issue  male, 
following  a  devise  to  the  whole  line  of  sons  successively^  in  tail  male, 
are  also  referential  to  those  objects  (/) . 

[4th.  That  where  the  children  take  a  life-estate  only  the  words  "in 
default  of  issue  "  introducing  the  gift  over  will  create  an  estate  tail  by 
implication  in  the  parent  subject  to  the  children's  life-estates  (^r).] 

5th-.  That  where  there  is  a  prior  devise  to  a  definite  number  of  sons 
only  in  tail  male,  with  a  limitation  over  in  case  of  default  of  issue  or 
issue  male  of  the  parent,  an  estate  tail  will  also  be  implied  in  the  parent, 
in  order  to  give  a  chance  of  succession  to  the  other  sons  (A). 

6th.  That  in  the  case  of  executory  trusts,  words  importing  a  dying 
without  issue,  following  a  devise  to  the  first  and  other  sons  of  a  particu- 
lar marriage  in  tail  male,  authorize  the  insertion  of  a  limitation  to  tlie 
parent  in  tail  general,  in  remainder  expectant  on  those  estates  (i). 

7th.  That  such  words  (whether  they  refer  to  issue  or  issue  male), 
succeeding  a  devise  to  the  eldest  son  [for  life  or]  in  tail,  are  not  refera- 
ble to  such  son  exclusively,  but  create  in  the  parent  an  implied  estate 
tail  (k) ,  in  remainder  expectant  on  the  estate  [for  life  or  in]  tail  of  the 
son  (I)  ;  and  which  rule  also,  it  seems,  applies  where  children  [only 
who  survive  a  specified  period]  take  estates  tail  (in) . 

(d)  Goodright  v.  Dunham,  Doug.  76i,  ante,  p.  469;  [Doe  v.  Duesbun',  8  M.  &  Wels.  514, 
ante,  p.  464;]  Ginger  d.  Wliite  «.  White,  Willes,  348;  [Baker  v.  Tuclser,  3  H.  L.  Ca.  106, 
14  Jur.  771,  ante,  p.  460.]  ■• 

(c)  Blackborn  v.  Edgley,  1  P.  W.  600,  ante,  p.  461 ;  Morse  ti.  Marquess  of  Ormonde,  5 
Mad.  99.  1  Rnss.  382,  ante,  p.  463;  [Peyton  v.  Lambert,  8  Ir.  Com.  Law  Rep.  485.] 

(/)  Bamfield  ».  Popham,  1  P.  w;  54,  760,  1  Eq.  Ca.  Ab.  183,  2  Vern.  427,  449. 

(iff)  Doe  0.  Gallini,  3  Ad.  &  Ell.  340,  ante,  p.  478;  Parr  n.  Swindcls,  4  Russ.  283,  ante, 
p.  476;  and  per  Lord  Kingsdown,  Towns  «.  Wentworth,  11  Moo.  P.  C.  C.  546.] 

(/()  Langlev  v.  Baldwin,  1  P.  W.  759,  1  I'q.  Ca.  Ab.  185  pi.  29,  1  Ves.  26;  Att.-Gen.  v. 
Sutton,  1  P.  \V.  754,  3  B.  P.  C.  Toml.  75,  ante,  p.  471. 

(j)  Allanson  v.  Clitherow,  IVes.  24. 

(k)  Stanley  v.  Lennard,  1  Ed.  87;  [Key  i>.  Kev,  4  D.  M.  &  G.  73,]  ante,  pp.  472,  473. 

(/)  Doe  d.  Bean  ».  Hallev,  8  T.  R.  5,  ante,  n.  473. 

(m)  Doe  V.  Gallini,  5  B."&  Ad.  621,  3  Ad.  &  Ell.  340,  ante,  478. 
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*8th.  That  the  circumstance  of  the  preceding  devise  to  chil-     *484: 
dren,  &c.  being  subject  to  a  contingency  (o)  is  ratlier  unfavorable 
to  the  construction  which  reads  words  importing  a  failure  of  issue  to 
refer  to  a  failure  of  the  objects  of  such  preceding  devise. 

This  statement  of  the  result  of  the  cases  may  somewhat  assist  in  the 
consideration  of  the  subject,  though  cases  are  incessantly  occurring 
which  present  new  circumstances,  and  give  rise  to  nice  questions  on  the 
application  of  the  rules  furnished  bj-  the  preceding  authorities,  even 
admitting  those  rules  to  be  free  from  doubt.  The  reader  is  recom- 
mended, before  he  unreservedly  accedes  to  the  foregoing  propositions, 
to  consult  the  cases  themselves,  in  order  that  he  ma^'  see  how  far  the 
construction  may  have  been  aided  by  the  circumstances  of  the  particular 
case (p) . 

III.    4.  It  may  be  useful,  in  this  place,  to  advert  to  the  doctrine  of 
general  and  particular  intention  (q) ,  or,  to  speak  more  explicitly',  that 
supposed  rule  of  construction  by  which  the  particular  intent 
expressed  in  a  will  is  sacrificed  to  the  general  and  para-  general  and 
mount  intention  that  the  estate  shall  not  go  over  to  the  next  paiticuiar 
devisee  until  the  issue  of  the  preceding  devisee  shall  have 
become  extinct,  and  which  has  been  considered  to  authorize  the  giving- 
to  such  prior  devisee  an  estate  tail.     The  doctrine  occupies  so  conspic- 
uous a  place  in  the  will-cases  of  one  period,  that  it  must  not  be  dis- 
missed without  a  few  remarks. 

The  phrase  "  general  intention,"  in  the  above  sense,  was  first  adopted 
in  Robinson  v.  Robinson  (r),  where,  we  have  seen,  the  Court 
of  K.  B.  held  the  devisee  to  take  an  estate  tail  male;  and  phlase  " gen- 
their  reason  for  this  construction  was  expressed  to  be,  not  <',™'  jnten- 
that  "  son  "  was  here  a  word  of  limitation  (which  has  been 
shown  to  be,  and  which  Sir  Dudley  Ryder  (s)  before  whom  the  case  was 
first  argued,  treated  as  the  ground  of  the  decision),  but  to  "  eflectuate 
the  manifest  general  intention  of  the  testator.''     Expressions  of  a  simi- 
lar nature  fell  from  Wilmot,  C.  J.,  in  Roe  v.  Grew  (<),  where  he  is  made 
to  refer  the  determing,tion,  that  the  devisee  was  tenant  in  tail,  to  the 
"  weightier"  intention  that  the  estate  was  not  to  go  over  until 
failure  of  his  male  issue,  and  not  to  the  more  *  simple  and  obvious     *485 
gi-ound  of  "  issue  "  being  a  word  of  limitation  in  the  devise  itself, 
which  was  the  reason  distinctly  advanced  by  two  of  the  other  judges. 

The  next  mention  of  this  doctrine  is  by  Lord  Kenyon,  under  whose 

(o)  Doe  V.  Lucraft,  8  Bing.  .386,  1  M.  &  Sc.  573;  Franks  v.  Price,  6  Scott,  710,  5  Bing. 
N.  C.  37,  3  Beav.  182;  [Alexander!;.  Alexander,  16  C.  B.  59;  Doe  v.  Gallini,  supra,  n.  (m); 
and  per  Lord  Cranworth,  8  H.  L.  Ca.  593. 

(/))  See  especially  per  Turner,  L.  J.,  Key  v.  Key,  4  D.  M.  &  G  88.] 

(q)  See  a  masterly  and  extended  dissertation  oil  this  doctrine  in  Mr.  Hayes's  Inquiry,  284 
to  365. 

(;•)  Ante,  p.  401. 

(s)  He  died  pending  the  cause,  and  was  succeeded  by  Lord  Mansfield  in  1756. 

(t)  Ante,  418. 
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'  auspices  it  seems  to  liave  first  grown  into  importance  ;  for  in  scarcely  a 
single  instance  did  tliis  eminent  judge  come  to  the  conclusion  that 
a  person  took  an  estate  tail  under  a  devise  to  him  and  his  issue,  or  to 
him  and  the  heirs  of  the  bod}'  (u) ,  without  adducing  as  a  reason,  that 
the  general  intention  to  w^bich  the  particular  intent  must  give  wa}-, 
required-such  a  construction,  generall}-  referring  to  Eobinson  v.  Robin- 
son and  Eoe  v.  Grew  ;  though  he  was  not  always  consistent  in  his  mode 
of  treating  the  former  case  {x). 

But  it  will  be  asked  what  is  the  "  particular  intent"  which  is  thus  to 
Meaiiingof     ^^  sacrificed?    In  the  certificate  of  the  Court  of  K.  B.  in 
particular  in-  Robinsou  V.  Robinson  no  particular  Intent  is  referred  to ; 
en  ion.  j^^^  Wilmot,  C.  J.,  who  first  introduced  the  expression  in 

Roe  V.  Grew,  appears  to  have  meant  bj'  it  simply-  the  estate"  for  life ; 
and  so,  it  would  seem  from  his  language,  did  Lord  Kenj'on  in  Doe  v. 
Applin  (y)  and  Denn  v.  Puckey  (z) .  In  this  sense,  however,  it  is  merely 
descriptive  of  the  operation  of  the  rule  in  Shelley's  Case  (a)  ;  for  the 
sole  reason  why  the  intention  to  give  an  estate  for  life  cannot  consist 
with,  but  must  be  sacrificed  to,  the  design  of  letting  in  a  line  of  issue, 
is,  that  that  rule  will  not  permit  a  person  to  be  tenant  for  life,  and  his 
heirs  or  the  heirs  of  his  body  (which  is  the  construction  of  "issue" 
when  used  as  a  word  of  limitation)  to  be  purchasers  in  the  same  will. 
But  if  this  be  all  that  is  meant  by  the  expression  "particular  inten- 
tion," for  what  reason  is  this  ambiguous  and  not  very  accurate  phrase- 
ology employed  in  referring  to  the  operation  of  such  a  well-known  and 
familiar  rule  of  law  ?  And  why  is  Robinson  v.  Robinson  to  be  exclu- 
sively cited  for  the  purpose,  when  any  one  of  the  multitude  of  decisions 
illustrating  the  rule  would  have  been  equally  in  point  ?  It  is  manifest, 
indeed,  from  the  use  which  Lord  Kenyon  made  of  this  case",  that  he 
sometimes,  at  least,  included  in  the  phrase  "  particular  intent,''  an 
express  gift  to  a  particular  degree  of  issue  ;  and  this  is  the  more  evi- 
dent from  his  observations  in  Doe  d.  Candler?;.  Smith  (A),  where, 
*486  after  reading  the  devise  to  "  heirs  of  the  *  body  "  as  a  gift  to 
children,  he  sacrificed  this  intent  to  the  "general  intention"  that 
"  all  the  progenj'  of  those  children  should  take  before  any 
general  and    interest  should  vest  in  "  the  devisees  over,  and  accordingly^ 

particular       jjgi(j  ^[jg  parent  to  be  tenant  in  tail  (c).    Now,  if  he  were 
intention.  .      ^  t     •         >.    i      i 

authorized  to  construe  "  heirs  of  the  body     as  designating 

children  (d  ) ,  on  what  sound  principle,  or  even  plausible  pretence,  was 

the  express   devise  to  the  children  to  be  sacrificed  to  the  intention 

{«)  See  Doe  d.  Blandford  v.  Applin,  4  T.  R.  87,  ante,  424;  Denn  d.  Webb  v.  Puckey,  5 
T.  E.  303,  ante,  42d;  Doe  d.  Candler  v.  Smith,  7  T.  R.  531. 

(x)  Ante,  p.  402.  M  4  T.  R.  87.  (z)  5  T.  R.  303. 

(o)  As  to  which,'  see  ante,  Ch.  XXXVI.  (6)  7  T.  R.  532,  ante,  p.  379. 

(c)  And  Grose,  J.,  in  Doe  v.  Cooper,  1  Fast,  229,  ante,  p.  425,  assumed  the  word  "  issue  " 
in  the  devise  to  mean  children,  and  then  tliat  it  was  to  give  way  to  the  intent,  appearing  by 
the  words  introducing  the  devise  over,  to  let  in  all  the  descendants.  Both  branches  of  this 
hypothesis  are  equally  untenable. 

((/)  But  as  to  which,  see  ante,  p.  364. 

452 


AND   PAETICTJLAR   INTENTION.  *487 

inferred  from  the  words  introducing  the  devise  over?  To  assign  to 
these  words  such  an  operation,  is  to  set  up  an  intention  collected 
merely  by  inference  from  phrases  of  an  ambiguous  character,  against 
an  intention  clear,  express,  and  unequivocal ;  and  when,  too,  (which 
constitutes  the  great  force  of  the  absurdity,)  there  is  no  incompatibility 
or  incongruity  in  the  two  limitations.  That  an  implied  estate  tail  in  the 
parent  in  remainder  after  an  estate  tail  in  the  children  is  perfectly  consist- 
ent with  such  an  estate  in  them,  and  would  attain  the  object  of  letting  in 
all  the  descendants  of  the  first  taker  equally  well  with  an  immediate  estate 
tail,  is  too  palpable  for  serious  argument.  The  one  undoubtedly  is  dis- 
tinct from,  -but  not  in  the  least  repugnant  to,  the  other.  It  is  evident, 
therefore,  that  to  have  struck  out  one  of  these  limitations  would  have  been 
an  unwarrantable  interference  with  the  express  language  of  the  testator, 
not  called  for  by  the  necessity  of  the  case,  and  in  direct  contravention 
of  the  rule  which  requires  that  effect  shall  be  given,  if  possible,  to  every 
part  of  a  will.  It  is  satisfactory  that  Doe  d.  Candler  v.  Smith  may  be 
supported  on  irrefragable  grounds,  independently  of  any  such  doctrine ; 
for,  as  it  is  now  established  that  the  words  "heirs  of  the  body,"  in 
such  a  context,  cannot  be  read  children  (e),  the  whole  assumption  upon 
which  the  court  proceeded  fails,  and  the  case  is  clearly  right  upon  the 
uncontrolled  operation  of  "  heirs  of  the  body  "  as  words  of  limitation  ; 
but  this,  while  it  sustains  the  authority'  of  the  case,  deprives  the  doctrine 
of  all  the  sanction  which  that  authority  would  have  communicated. 
Nor  is  this  all :  manj'  of  the  cases  antecedentl}'  stated  afford  negative 
authority  against  it ;  for  it  is  observable  that  in  Langley  i^.  Bald- 
win (/),  Att.-Gen.  v.  Sutton  (jr),  and  *  Stanley  v.  Lennard  (A),  *487 
where  estates  tail  were  raised  in  the  parent  by  the  effect  of  the 
words  introducing  the  devise  over,  not  a  word  is  said  of  sacrificing  the 
devise  to  the  sons  to  this  object.  On  the  contrary,  in  Att.-Gen,  v.  Sut- 
ton those  who  argued  for  this  construction  evidentlj'  considered  that  the 
ulterior  estate  of  the  parent  was  to  take  effect  as  a  remainder  expectant 
on  the  estate  tail  of  the  sons.  In  Allanson  v.  Clitherow  (*')  too  (where, 
however,  the  trust  was  executory),  this  construction  was  expressly 
adopted.  But  the  most  conclusive  authoritj'  against  the  doctrine  in 
question  is  Doe  d.  Bean  v.  Halley  {h) ,  where  even  Lord  Kenj-on,  its 
most  strenuous  champion,  held  that  the  estate  tail  raised  bj-  implication 
in  the  parent  took  effect  by  wa}*^  of  remainder,  after,  and  not  in  deroga-. 
tion  of,  the  express  devise  to  the  eldest  son. 

In  this  case,  indeed,  his  Lordship  seemed  to  be  on  the  point  of  apply- 
ing in  practice  the  doctrine  which  he  had  been  so  long  main-  Lord  Ken- 
taining  in  theory  ;  for  he  said  :  "  We  have  our  choice  of  two  ^onment*of 
constructions  to  effectuate  the  testator's  general  intent,  either  the  doctrine 
to  give  an  immediate  estate  tail  to  A.,  which  would  violate  the  Halley. 

(e)  Ante,  Ch.  XXXVH. 

(  /)  1  P.  W.  759,  ante,  p.  471.  (g)  lb.  754,  3  B.  P.  C.  Toml.  75,  ante,  p.  471. 

(h)  1  Ed.  87,  ante,  p.  472.  (i)  1  Ves.  24.  (i)  8  T.  R.  5,  ante,  p.  473: 
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particular  intent  of  the  devisor,  or  (and  to  which  construction  I  in- 
cline) to  say  that  he  took  an  estate  for  life,  remainder  in  tail  to  his 
eldest  son,  remainder  in  tail  to  the  father,  in  order  to  Jet  in  all  his  issue 
male."  To  have  expunged  the  devise  to  the  eldest  son  in  this  case 
would  have  been  a  practical  illustration  of  the  doctrine  in  question  ;  and 
in  refusing  to  do  so  he  virtually  negatived  its  existence,  and  thereby 
established,  not  the  prevalence  of  the  general  over  the  particular  intent, 
but  the  triumph  of  sound  sense  and  legal  principles  over  one  of  the 
absurdest  doctrines  that  was  ever  advanced.  He  added,  however:  "  In 
deciding  this  case  I  will  not  aband6n  the  general  rule  recognized  and 
acted  upon  in  Robinson  v.  Robinson." 

This  observation  shows,  first,  that  Lord  Kenj-on  suspected  that  his  de- 
cision might  be  considered  to  encroach  upon  the  doctrine  which  he  had 
taken  such  pains  to  rear  upon  the  authority  of  this  case  ;  and,  secondly, 
that  he  regarded  Robinson  v.  Robinson  as  a  ease  in  which,  b}"  holding  the 
parent  to  be  immediate  tenant  in  tail,  the  devise  to  the  son  as  a  desig- 
nated object  was  sacrificed,  to  the  "general  intent"  appearing  by  the 
subsequent  words  (/) ,  which  is  the  only  view  in  which  it  can 
*488  possibly  *  be  considered  as  coming  into  collision  with  Doe  v. 
Halley,  where  the  devise  to  the  eldest  son  was  preserved.  If  that 
case  supported  any  such  doctrine  (but  which  the  writer  trusts  he  has 
satisfactorily  sliown  it  does  not),  it  is  clearly  overriiled  bj'  Doe  v.  Hal- 
ley  ;  and  Lord  Kenj'on's  express  reservation  can  avail  but  little  in  pre- 
serving the  doctrine  from  the  effect  of  his  own  decision,  rejecting  it  in 
the  very  case  for  which,  if  applicable  at  all,  it  appeared  to  have  been 
designed. 

So  far,  therefore,  it  is  clear  that  the  doctrine  of  general  sluA  particular 
intention  had  existed  only  in  name  ;  the  cases  in  which  it  was  professed 
to,  be  applied  being  clearly  referable  to  other  grounds,  and  in  those 
which  seemed  to  call  for  its  application  the  doctrine  being  rejected.  In 
Wight  V.  Leigh  (m),  already  stated,"  however,  we  have  an  instance 
nearly  the  converse  of  the  former  class  ;  for,  without  a  distinct  recogni- 
tion of  the  doctrine,  a  construction,  amounting  in  effect  to  an  applica- 
tion of  it,  seems  to  have  been  adopted. 

The  confusion  temporarilj'  introduced  by  this  case,  however,  has  been 
completelj-  dissipated  \>y  Parr  v.  Swindels  and  Doe  v.  Gallini,  in  both 
which  we  have  seen  it  was  held,  upon  the  authoritj'  of  Doe  v.  Halle}', 
that  words  importing  a  failure'of  issue  of  the  devisee  for  life  conferred 
on  him  an  estate  tail,  not  in  derogation  of,  but  in  remainder  expectant 
on  the  estates  devised  to  the  children.  In  Doe  v.  GalHni  the  doctrine 
of  general  and  particular  intention  underwent  much  discussion,  and 
Lord  Den-  Lord  Denman  was  pleased  to  express  his  concurrence  in  the 
"ark*  cm       views  of  the  writer  of  these  pages.  His  Lordship  observed  (n) : 

(l\  See  an  ohsp.rvation  upon  this,  ante,  p.  456 ;  and  see  his  Lordship's  own  allusion  to  the 
case,  ante,  i).  402. 

■(M)  15  Ves.  564,  ante,  474.  (»i)  5  B.  &  Ad.  640. 
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"  The  doctrine  that  the  general  intent  must  overrule  the  par-  doctrine  of 
ticular  iutent  has  been  much,  and,  we  conceive,  justly  ob-  partfcu'iar"'' 
jected  to  of  late,  as  being,  as  a  general  proposition,  incorrect  intention. 
and  vague,  and  likelj'  to  lead  in  its  application  to  erroneous  results.     In 
its  origin  it  was  merely  descriptive  of  the  operation  of  the  rule  in 
Shellej's  Case,  and  it  has  since  been  laid  down  in  others  where  tech- 
nical words  of  limitation  have  been  used,  and  other  words,  showing  the 
intention  of  the  testator  that  the  objects  of  his  bountj'  should  take  in  a 
different  way  from  that  which  the  law  allows,  have  been  rejected  ;  but 
in  the  latter  cases,  the  more  correct  mode  of  stating  the  rule  of  con- 
struction is,  that  technical  words  or  words  of  known  legal  import  must 
have  their  legstl  effect,  even  though  the  testator  uses  inconsistent  words, 
unless  those  inconsistent  words  are  of  such  a  nature  as  to  make 
it  perfectlj'  *  clear  that  the  testator  did  not  mean  to  use  the  tech-     *489 
nical  wprds  in  their  proper  sense ;  and  so  it  is  said  by  Lord 
Redesdale  in  Jesson  c.  Wright  (o).    This  doctrine  of  general  and  par- 
ticular intent  ought  to  be  carried  no  further  than  this ;  and  thus  ex- 
plained, it  should  be  applied  to  this  and  all  other  wills." 

III.  5.  Devises  of  reversions  sometimes  give  rise  to  a  question  which 
bears  a  strong  analogy  to  that  discussed  in  the  present  chap-  Devises  of 
ter.    This  occurs  where  a  testator,  having  a  reversion  in  fee,  reversitms. 
subject  to  estates  tail  belonging  to  the  sons  or  other  partial  issue  of  a 
person  (jo),  devises  the  reversion  as  property  in  the  event  of  that  per- 
son dying'  without  issue,  which  necessarily  raises  the  question  whether 
these  words  refer  to  the  determination  of  the  subsisting  es-  ^, 
tates,  or  to  a  general  failure  of  issue,  or,  in  other  words,  words  refer  to 
whether  they  are  words  of  description  or  donation :  in  the  ij'^n™* '""k 
former  case  the  devise  operates  as  an  immediate  disposition  sisting  es- 
of  the  reversion  {q)  ;  in  the  latter  it  is  an  executory  devise,  ''^"'*' 
and,  as  such,  is  void  for  remoteness. 

A  point  of  this  nature  occurred  in  Lady  Lanesborough  v.  Fox  (r) , 
where  A.,  having  settled  the  lands  in  question  on  the  marriage  of  his 
son  B.,  to  the  use  of  himself  (A.)  for  life,  remainder  to  his  son  B.  for 
ninety-nine  years  if  he  so  long  lived,  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  B.  on  his  intended  wife  to  he  begotten  successivelj'^  in  tail  male 
remainder  to  the  heirs  male  of  the  body  of  B.,  with  reversion  to  the 
right  heirs  of  himself  (A.),  by  his  will  'devised  the  lands  contained  in 
the  settlement  on  failure  of  issue  of  the  body  of  B.,  and  for  want  of  heirs 
male  of  his  (A.'s)  body,  to  his  daughter  F.  in  tail :   and  the  House  of 

(o)  2  Bli.  57. 

(p)  The  writer  has  avoided  suggesting  the  case  of  the  limitations  being  to  the  testator's 
own  sons,  because  such  cases  may  perhaps  be  considered  as  fading  within  another  prin- 
ciple, discussed  in  the  next  chapter.  See  Sauford  t'.  lihy,  3  B.  &  Aid.  654,  and  other  cases 
there  discussed. 

(y)  See  ante,  Vol.  I.  p.  800.    ,  '  (/)  Cas.  t.  Talb.  262. 
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Lords  adjudged,  in  concurrence  with  the  unanimous  opinion  of  the 
judges,  that  the  will  did  not  give  an  estate  tail  bj'  implication  to  B., 
and  that  therefore  the  devise  over  to  F.  was  executory,  and  void,  as 
being  on  too  remote  a  contingency. 

Observations  If  this  case  had  rested  solelj'  on  th6  circumstances  that  the 
boroueh"if ^"  subsisting  estate  tail  in  B.  embraced  the  heirs  male  only,  and 
Fox.  the  devise  in  the  will  referred  to  his  (B.'s)  issue  generally, 

(which  certainly  was  argued  as  the  chief  point  in  the  case),  the 
*490  ..  decision,  *  it  is  conceived,  could  hardl}'  have  been  sustained, 

consistently  with  the  rules  of  construction  deducible  from  tlie 
cases  discussed  in  the  present  chapter,  in  many  of  which  we  have  seen 
that  words  referring  in  terms  to  issue  or  issue  male  have  been  held  to  . 
apply  to  children  or  sons,  being  the  objects  of  the  antecedent  limita- 
Whether  tions  (s).  A  fortiori  therefore  in  tlie  present  instance  would 
words  of  con-  they  have  been  construed  to  be  referential,  where  the  ap- 
feT^o"subsfst-  proximation  to  a  correct  reference  to  the  subsisting  estates 
ing  estate  was  such  as  to  require  only  the  word  "  male  "  to  be  supplied  ; 
and  Tuck  v.  Frencham  {t)  affords  an  instance  (if  authority 
were  requisite)  of  this  word  being  supplied  to  make  words  referring  to 
issue  generallj'  correspond  with  the  antecedent  limitations  in  favor  of 
issue  male  created  by  the  same  will. 

These  remarks  assume  that  the  principle  which  governs  the  applica- 
tion of  phrases  of  this  nature  to  limitations  created  by  the  same  will, 
and  to  estates  antecedently  created,  is  identical.  It  seems  difficult  to 
find  a  solid  distinction  between  the  cases,  especial!}-  where,  as  in  Lanes- 
borough  V.  Fox  the  testator  refers  to  the  settlement  in  describing  the 
subject  of  disposition  ;  the  difference  between  the  two  cases,  indeed,  if 
any,  would  seem  to  be,  that  the  courts  would  incline  more  strongly  to 
the  referential  construction  in  the  latter  case,  where  the  effect  is  to  sup- 
port a  devise  otherwise  void  («),  than  in  the  former,  where,  as  an  estate 
tail  can  generally  be  implied,  the  devise  is  valid  qudcunque  via.  The 
preferable  ground,  however,  upon  which  Lanesborough  v.  Fox  appears 
to  stand,  is  afforded  by  the  other  words  "  and  for  want  of  heirs  male  of 
my  own  body  ; "  for,  as  the  testator  had  no  estate  tail,  and  none  could 
be  implied,  it  is  clear  that,  unless  the  words  could  be  held  to  refer  to 
issue  living  at  the  decease  of  the  testator,  according  to  the  rule  discussed 
in  the  next  chapter  (a;)  (in  which  it  will  be  seen  there  was  considerable 
difficulty,  inasmuch  as  the  testator  had  a  son  living),  the  devise  was 
void  (y). 

The  principle  was  again  agitated  in  Jones  v.  Morgan  (z)  ;  where  A. 

(»)  Ante,  p.  483.  (()  1  And.  8,  Moore,  13,  pi.  50 ;  nnte,  Vol.  I.  p.  485. 

(m)  We  are  here  speaking  of  the  otiJ  law.  (x)  Post,  p.  500. 

iy)  It  is  remarkable  that  Mr.  Fearne,  in  his  strictures  on  this  case,  Cont.  Rem.  447,  while 
he  treats  the  want  of  the  word  "  itaale  "  as  a  fatal  omission  in  referring  to  the  estate  tail  of  the 
testator's  son,  seems  to  consider  it  not  impossible  that  the  words /or  want  of  the  testator's  own 
heirs  male  sliould  be  held  to  be  referential  to  the  son,  though  this  hypothesis  takes  so  much 
creator  liberty  with  the  testator's  language. 

(2)  Biitl.  tea.  App.  578,  3  B.  P.  C.  Toml.  322. 
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having,  on  his  marriage  with  B.,  settled  certain  estates  upon  Whethersons 
himself  and  the  sons  of  the  marriage  in  tail  male,  with  or  fufm-e""^ 

*  reversion  in  fee  to  himself,  and  having  two  sons  of    *491  piairiage 
the  marriage,  devised  the  estates,  in  .case  his  said  to. 
sons,  or  any  other  son  or  sons  of  his  thereafter  to  be  born,  should 

die  without  issue  male  of  their  bodies,  to  his  brother  T.  The  question 
was,  whether  the  testator,  by  the  mention  of  "  sons  to  be  born,"  was 
to  be  understood  as  meaning  after-born  sons  b}'  his  wife  B.  (who  was 
living),  or  as  having  in  his  contemplation  the  sons  of  a  future  marriage. 
If  confined  to  sons  of  A.'s  present  marriage,  it  was  a  good  devise  of 
the  reversion,  as  the  contingency  expressed  bj'  him  (on  which  the  de- 
vise was  to  take  effect)  embraced  precisely  the  estates  under  the  settle- 
ment, on  the  determination  of  which  his  own  reversion  would  fall  into 
possession,  it  being  the  same  as  if  he  had  said :  "  Whereas  my  estate 
is  settled  upon  my  first  and  every  other  son  in  tail  male  by  mj'  mar- 
,  riage  settlement ;  therefore,  in  case  they  all  die  without  issue  male 
of  their  body,  I  give  it  to  my  brother,"  which  would  clearly  have  been 
good  as  a  devise  of  the  reversion  ;  and  a  circumstance  much  relied  upon 
for  this  construction  was,  that  the  testator  appointed  B.  a  guardian  of 
his  children  and  executrix  of  his  will,  which  negatived  the  supposition 
of  his  contemplating  a  future  marriage  (a).  On  the  other  hand,  it  yjas 
contended,  that  the  expressions  used  bj'  the  testator  included  the  sons 
of  an  after-taken  wife,  and,  as  such  sons  could  not  take  an  estate  by 
implication,  the  limitation  over  to  the  testator's  brother  was  an  execu- 
tory devise  void  for  remoteness.  Lord  Camden  sent  a  case'Wovds  held 
to  B.  R.,  the  judges  of  which  certified  their  opinion  that  the  subsisting 
event  of  a  second  marriage  was  not  in  the  testator's  contem-  estate  tail. 
plation,  but  that,  if  it  were,  the  sons  of  that  marriage  took  an  estate 
tail.  Lord  Bathurst,  who,  in  the  meantime,  had  succeeded  to  the  seal, 
concurred  in  the  former  branch  of  this  certificate,  and  decreed  accord- 
ingly ;  but  he  dissented  from  the  opinion,  that  an  estate  tail  was  raised 
by  implication,  conceiving  Lanesborough  v.  Fox  to  be  a  direct  authoritj- 
against  it.  The  decree  was  aflflrmed  in  1).  P.,  on  the  ground  that  a 
future  marriage  was  not  in  the  contemplation  of  the  testator,  and  that 
the  devise  to  his  brother  was  therefore  good  {b) . 

But  in  Bankes  v.  Holme  (c),  where  lands  having  been  limited, 

*  upon  the  marriage  of  A.  with  B.,  to  the  use  of  A.  for  life,  with    *492 
remainder  to  trustees  to  preserve,  with  remainder  to  trustees  for 
certain  terms  of  5'ears,  with  remainder  to  B.  for  life,  re,-  Words  held 
mainder  to  trustees  to  preserve,  remainder  to  the  first  and  to  subsisting 
other  sons  of  the  marriage  in  tail  male,  with  remainder  to  estates. 

(o)  See  this  principle  applied  to  a  different  species  of  case,  Wilkinson  v.  Adam,  1  V.  &  B. 
422,  ante,  p.  226. 

(6)  In  Trafford  v.  Boehm,  3  Atk.  442,  a  devise,  "after  failure  of  issue"  of  the  testator's 
wife  by  him,  was  construed  as  an  immediate  gift  of  the  reversion,  the  words  in  question  being 
referential  to  the  subsisting  limitations  of  their  marriage  settlement;  but  the  will  contained  an 
express  reference  to  the  settlement  (the  particular  limitations  of  which  do  not  appear)  for 
another  purpose.  (c)  X  Kuss.  394,  n.     See  also  Bristow  v.  Boothby,  2  S.  &  St.  465. 
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the  daughters  as  tenants  in  common  in  tail,  with  cross  remainders,  with 
reversion  to  A.,  the  settlor,  in  fee  ;  A.  made  his  will,  by  which  he  re- 
cited that,  by  the  settlement  in  question,  he  was  seised  of  or  entitled  to 
the  reversion  in  fee-simple  expectant  on  the  decease  of  his  wife  B.,  in 
case  there  should  be  no  child  or  children  of  his  said  wife  by  him  begot- 
ten, or  there  being  such  all  of  them  should  happen  to  depart  this  life 
without  issue.  The  testator  then,  in  case  he  should  die  without  leaving 
any  children  or  child,  or  there  being  such  "  all  of  them  should  happen 
to  depart  this  life  without  issue  lawfully  begotten,"  devised  the  premises 
upon  certain  trusts.  Sir  J.  Leach,  V.-C,  held  that  this  devise,  being 
after  a  general  failure  of  issue  of  the  children,  was  too  remote  and  void ; 
and  this  decree  was  affirmed  in  D.  P. 

Lord  Eldon  observed  in  Morse  v.  Lord  Ormonde  (rf)  that  this  was  a 
Bankes  v.  "  ^^^J'  strong  decision  "■  (an  expression  which,  in  the  mouth 
Holme  ques-  of  this  venerable  judge,  alwaj-s  means  a  wrong  decision)  ; 
and  it  seems,  indeed,  to  be  very  difficult  to  reconcile  it  with 
the  principles  of  the  line  of  cases  just  stated.  It  was  manifest  from  the 
recital  of  the  settlement  that  the  testator  had  in  view  the  reversionary 
estate  expectant  on  the  limitations  of  the  settlement,  whatever  that  re- 
version was  ;  and  the  terras  used  were  merely  an  "erroneous  and  mis- 
taken reference  to  the  events  on  which  such  reversion  would  fall  into 
possession.  The  case  seems  irreconcilable  with  Jones  v.  Morgan, 
which  it  closely  resembles.  It  is  not  likely  that  the  decision  wiU  be 
followed. 

And  this  conclusion  is  fortified  bj' Egerton  v.  Jones  (e),  where,  in 
pursuance  of  marriage  articles,  an  estate  at  C.  had  been  conve3-ed  to 
the  use  of  A.  for  life,  with  remainder  to  B.  his  wife  for  life,  with  re- 
mainder (subject  to  a  terra  of  500  years  for  raising  portions  for  younger 
children)  to  the  use  of  the  first  and  other  sons  of  A.  and  B.  succes- 
sivelj'  in  tail  male,  with  remainder  to  the  use  of  trustees  for  600  jears, 
upon  certain  trusts  in  the  event  of  there  being  no  male  issue  of  A.  and 
B.  who  should  live  to  attain  the  age  of  twent}--one  3-ears,  with 
*493  remainder  to  the  use  of  *  A.  his  heirs  and  assigns.  A.  by  his 
will  devised  as  follows:  "And  as  to  the  reversion  and  inheri- 
Devise  on  tance  of  the  freehold  estate  by  me  alreadj-  purchased  at  C. 
failure  of        aforesaid,  and  such  other  estate  or  estates  as  I  shall  here- 

issue  held  to        „  ,  .  „  .  ,  •  i         ■ 

be  an  imnie-    after  purchase  in  pursuance  of  my  marriage  articles;  in  case 

diate  devise  of  failure  of  issue  of  my  body  by  my  said  wife,  I  give,"  &c. 
Sir  L.  Shadwell,  V.-C,  expressed  a  strong  opinion  that  this 
devise  operated  as  a  valid  immediate  gift  of  the  reversion  ;  but  it  was 
not  necessary  for  him  to  go  further  than  to  declare  that  the  title  depend- 
ing on  the  opposite  construction  was  too  doubtful  to  be  forced,  on  a 
purchaser. 

(d)  1  Russ.  406,  rSugd.  Law  of  Prop.  351.] 

(e)  3  Sim.  409  i  [and  see  Enp  v.  Eno,  6  Hare,  171,  further  confirming  the  view  taken  in 
the  text.  ^ 
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If  the  V.-C.  had  been  called  upon  to  adjudicate  on  this  point  of  con- 
struction, it  is  conceived  his  decision  must  have  been  in 
accordance   with  his  expressed  opinion.     Jones  v.  Morgan  Egerton  v. 
■would  have  more  than  warranted,  and  even  Bankes  v.  Holme  •'""*^- 
would  not  have. opposed,  such  a  conclusion  ;  for  the  court  had  not  here 
(as  in  those  cases)  to  supplj'  words  in  order  to  restrict  the  issue  spoken 
of  in  the  will  to  the  issue  of  a  particular  marriage  (who  were  the  ten- 
ants in  tail  under  the  settlement) ,  the  testator  having  in  the  will  dis- 
tinctly referred  to  the  issue  of  that  marriage.    The  sound  rule  would 
seem  to  be,  that,  wherever  it  may  be  collected  from  the  gen-  Suggested 
eral  context  of  the  will,  that  it  is  the  testator's  intention  to  f"",^'t^e°" 
dispose  of  his  reversionary  interest  expectant  on  the  subsist-  cases. 
ing  estates  tail,  such  intended  disposition  will  not  be  defeated  by  the 
neglect  of  the  testator  to  adapt  his  language  with  precision  to  the  events 
on  which  the  reversion  will  fall  into  possession.     The  consequence  of 
rejecting  this  construction  commonly  has  been  (we  have  seen)  to  in- 
validate the  intended  devise  of  the  reversion  for  remoteness  (as  depend- 
ing upon  a  general  failure  of  issue)  ;   but  in  this  respect  the  act  1  Vict. 
c.  26  has  made  an  alteration  which  is  pointed  out  in  the  next  section. 

IV.  It  remains  only  to  consider  how  far  the  doctrines  discussed  in 
the  present  chapter  are  applicable  to  wills  which  are  regu-  i  vict.  c.  26, 
lated  by  the  existing  law.  s.  29. 

The  statute  1  Vict.  c.  26,  s.  29,  provides,   "that  in  any  devise  or 
bequest  of  real  or  personal  estate  the  words  'die  without 
issue,'  or  '  die  without  leaving  issue,'  or  '  have  no  issue,'  or  Words  im- 
any  other  words  which  may  import  either  a  want  or  failure  f^^Jr^o^ 
of  issue  of  any  pei-sdn  in  his  Hfetime  or  at  the  time  of  his  jssue  to  mean 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  at^"hedeat^, 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  except  where 

merely  reier- 

at  the  time  of  the  death  of  *  such  person,  and  not  an  *494  ential. 
indefinite  failure  of  his  issue,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift,  leing,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue,  or  other- 
wise ;  providedjthat  this  act  shall  not  extend  to  cases  where  such  words 
as  aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall  be  born, 
or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue"  (f) . 

It  is  evidfent,  therefore,  that  the  question,  whether  words  importing  a 
failure  of  issue  refer  to  the  objects  of  the  preceding  devise  Remarks  on 
(which  forms  the  main  topic  of  the  present  chapter)  may  still  fsjie'^ciause 
arise  under  wills  that  are  within  the  statute ;  and  if  this  i"  the  act. 

(/■)  SeeRe  O'Bierne.  IJo.  &  Lat.  352;  Harris  v.  Davis,  1  Coll.  416;  Green  v.  Green, 
3  De  G.  &  S.  480;  Dawson  v.  Small,  L.  R.  9  Ch.  651;  all  noticed  Ch.  XLI.  s.  4. 
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question  be  decided  in  the  afflrmative,  the  construction  will  not  be  in 
the  least  affected  by  the  change  in  the  law  (g)  ;  but  if  it  be  adjudged 
that  the  words  under  discussion  do  not  refer  to  the  objects,  of  the  prior 
devise,  the  result  now  wiU  be  widely  different ;  for,  instead  of  being 
construed  (as  formerly)  to  import  an  indefinite  failure  of  issue,  they 
must  (unless  the  context  forbids)  be  held  to  point  exclusively  to  issue 
living  at  the  death,  and,  consequently,  can  never  under  any  circum- 
stances, bj'  their  own  intrinsic  force  {h),  have  the  effect  of  creating  an 
estate  tail  by  implication ;  so  that  to  wills  made  or  republished  since 
1837  no  scope  will  be  affordedfor  the  doctrine  of  Doe  v.  Hallej',  Parr  v. 
Swindels,  and  Doe  v.  G-aUini,  to  the  discussion  of  which  so  lar^e  a 
space  has  been  devoted. 

The  effect  of  holding  the  words  in  question  not  to  refer  to  the  issue 
Effect  under  '^^^  ^"'^  ^^^  objects  of  a  preceding  devlse,  will  be  to  render 
the  act  of  re-  the  estate  of  the  children,  conferred  by  such  devise,  deter- 
referential  ,  minable  On  the  event  of  the  parent  dying'  without  leaving 
construction.  js^Me  living  at  his  death,  as  in  Hutchinson  v.  Stephens  («), 
which  is  a  result  that  ill  accords  with  probable  intention.  Such  a  case, 
however,  can  ohlj^  occur  where  the  devise  to  the  children,  or  anj-  other 
class  of  issue,  gives  estates  in  fee,  as  it  would  under  wills  which  are 
subject  to  the  present  law,  even  without  words  of  limitation  ;  for  if  the 
devise  in  question  confers  estates  for  life  only,  the  determination 
*495  of  such  estates  is  involved  in  the  failure  *  of  the  issue  whose  ex- 
tinction is  the  contingencj-  on  which  the  ulterior  devise  depends. 
We  see,  therefore,  in  the  effect  of  the  new  law  increased  motive  for  ad- 
hering to  the  principle  of  Goodright  v.  Dunham  and  Malcolm  v.  Taylor, 
which  it  will  be  remembered  authorize  the  proposition,  that,  where  a 
devise  to  children  in  fee  is  followed  by  a  devise  over  to  take  effect  on 
the  failure  of  the  issue  of  the  parent  of  such  children,  the  words  import- 
ing a  failure  of  issue  refer  to  the  children  or  other  issue  who  are 
the  objects  of  the  prior  devise,  which  principle  would,  it  is  con- 
ceived, apply  to  devises  embracing  any  other  class  of  children,  as  sons 
or  daughters  (_;). 

For  instance,  if  lands  are  devised  to  A.  for  life,  jrith  remainder  to 
his  sons,  and  if  A.  should  die  without  issue,  then  to  B.,  each  son  of  A. 
under  the  original  devise  would,  immediately  on  his  birth,  take  a  vested 
remainder  in  fee-simple  in  his  own  aliquot  share  ;  and  if  the  subsequent 
words  were  held  merely  to  refer  to  the  objects  of  the  prior  devise,  the 

(17)  See  Re  Merceron's  Trusts,  4  Cli.  D.  182,  ante,  p.  454  (will  dated  1838,  but  statute  not 
referred  to). 

(A)  See  Ch.  XLI.  ad  fin.]  (i)  1  Kee.  240,  ante,  p.  465. 

[(./)  In  Treliarne  v.  Layton,  L.  R.  10  Q.  B.  459,  a  testatrix  by  will,  dated  1863,  gave  her 
real  and  personal  estate  "to  M.  for  life  and  after  her  death  to  her  children  ;  M.  to  make  a 
weekly  allowance  to  R.  during  his  life:  if  M.  i'dies  lenvingno  issue  "  the  whole  of  the  prop- 
erty to  go  to  the  next  of  kin,  they  making  the  same  allowance  to  R.  during  his  life.  M.  had 
onfy  one  child,  who  died  before  her.  It  was  held  in  Ex.  Ch.,  affirming  Q.  B.,  that  "  leav- 
ing"" must  be  construed  "having  had."  The  court  proceeded  wholly  on  the  authoritv  of 
Maitland  ».  Chalie,  6  Mad.  243,  and  similar  cases  (as  to  which  see  Ch.  XI.IX.),  and  no 
reference  was  made  to  the  statute,  or  (expressly)  to  the  doctrine  discussed  in  this  chapter.] 
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ulterior  limitation  of  course  would  not  disturb  or  aflfect  sucli  vested 
remainder ;  but  if  the  words  in  question  were  adjudged  not  to  bear  this 
construction,  but  to  point  to  issue  of,  every  degree  living  at  the  death 
of  A.,  they  would  subject  the  vested  estate  of  the  sons  of  A.  to  an 
executory  devise,  to  take  effect  in  the  event  of  A.  dying  without  leav- 
ing issue  surviving  him,  a  result  which  it  is  conceived  the  courts,  when 
applj'ing  the  new  rules  of  construction,  wUl  not  hesitate  to  reject,  in 
deference  to  the  authority  of  the  cases  just  referred  to.  The  enactment 
which  makes  a  devise  pass  the  fee-simple  without  words  of  limitation 
will,  it  is  obvious,  greatly  extend  the  application  of  the  doctrine  of 
Goodright  v.  Dunham  and  Malcolm  v.  Taylor ;  and  in  this  respect 
seems  to  operate  verj-  beneficially,  in  concurrence  with  that  which  reads 
words  importing  a  failure  of  issue  as  denoting  issue  living  at  the  death, 
when  not  simply  referential  to  the  issue  described  in  the  prior  devise. 

In  the  preceding  remarks  the  statute  has  been  regarded  in  its 
*  effect  only  upon  the  prior  estates.  "With  respect  to  the  vlte-  *496 
rior  estate,  i.e.  the  estate  which  is  to  take  effect  on  the  failure 
of  issue,  its  operation  is  more  decidedly  beneficial,  for  it  prevents  such 
ulterior  devise  from  being  rendered  void  for  remoteness,  where  the 
words  "  denoting  the  failure  of  issue"  would  have  the  effect  neither  of 
referring  to  the  objects  of  the  prior  devises,  nor  of  creating  an  estate 
tail  by  impheation. 
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*  CHAPTER  XLI. 


WORDS  "  DIE  WITHOUT  ISSUE,      ETC.,  WHETHER  THEY  REFER  TO 
FAILURE   INDEFINITELY,  OR   FAILURE   AT   THE   DEATH. 

1.    General  Rule.  —  Exceptions. 

II.    Circumstances  and  Expressions  adequate  to  warrant  the  restricted  Construction  in  regard 
to  Real  Estate. 

III.   in  regard  lo  Personalty. 

IV.  Remarks  on  1  Vict.  c.  26,  s.  29. 

I.  Another  question  which  often  occurs  in  the  construction  of  words 
Die  without  importing  a  failure  of  issue,  is,  whether  they  refer  to  issue 
issue,  ice,  indefinitely  (i.e.  to  a  failure  of  issue  at  any  time),  or  to  a 
stricted  to  a     failure  of  issue  at  the  death.''    Upon  this  depends  their 


1  The  authorities  in  this  countrj'-  are  at 
variance  upon  the  construction  of  words  of 
this  kind.  In  the  (bllowing  cases  it  has  been 
declared  that  prima  Jcicie  they  must  be  taken 
to  refer  to  an  indefinite  failure  of  issue:  Allen 
V.  Ashley  School  Fund,  102  Mass.  262,  264; 
Hall  V.  Priest,  6  Gray,  18;  Albee  v.  Carpenter, 

12  Gush.  .382  (personaltv) ;  Burrough  v.  Foster, 
6  R.  I.  534;  Arnold  li.  Brown,  7  R.  I.  188; 
Ladd  V.  Harver,  21  N.  H.  514,  526;  Hall  v. 
Chaffee,  14  N.  H.  215 ;  Gast  v.  Baer,  62  Penn. 
St.  35:  Ingersoll's  Appeal,  86  Penn.  St  240; 
Smith's  Appeal,  23  Penn.  St.  9;  Vaughan  v. 
Dickes,  20  Penn.  St.  509;  Eichelberger  v. 
Barnitz,  9  Watts,  447;    Tongue  v.  Nutwell, 

13  Md.  415;  Edelen  w.  Ittiddleton,  9  Gill, 
161  (personaltv);  Bells  v.  Gillespie,  5  Rand. 
273;  Addison  «.  Addison,  9  Rich.  Eq.  58; 
Randolph  v.  Wendel,  4  Sneed,  646 ;  Kirk  v. 
Eurgerson,  6  Cold.  479 :  Rice  ».  Satterwhite,  1 
Dev.&B.  Eq.69(''without  an  heir");  Hux- 
ford  V.  Milhgan,  50  Md.  542.  This  in  the 
case  of  realty  will  of  course  (the  devise  over 
being  void  foV  remoteness  1  give  the  first  taker 
an  estate  tail  and  the  second  devisee  the  re- 
mainder (Allen  V.  Ashley  School  Fuiid, supra), 
and  in  the  case  of  personalty  the  fund  abso- 
lutely. Hall  V.  Priest,  supra;  Albee  v.  Car- 
penter, supra;  Theological  Sem.  v.  Kellogg, 
16  N.  Y.  83,  87 ;  Hennion  v.  Jacobus,  27  N.  J. 
Eq.  28.  A  contrary  construction,  making 
the  words  refer  to  the  death  of  tlie  testator, 
and  thus  saving  the  gift  over  as  an  executory 
devise,  has  been  held  (in  some  of  the  cases 
aided  by  slight  indications  of  intention)  in 
Hall  V.  Chaffee,  14  N.  H.  215;  Bullock  v. 
Seymour,  33  Conn.  289;  Hudson  v.  Wads- 
worth,  8  Conn.  348,  369;  Harris  v.  Smith, 


16  Ga.  545  (approved  in  Griswold  ».  Greer, 
18  Ga.  545,  550,  a  case  of  personalty);  Ed- 
wards V.  Bibb.  43  Ala.  666;  S.  C.  54  Ala. 
475;  Parish  v.  Ferris,  6  Ohio  St.  563;  Niles 
V.  Gray,  12  Ohio  St  320 ;  Armstrong  v.  Afm- 
strongj  14  B.  Mon.  333;  Daniel'?).  Thompson, 
ib.  663.  See  Hanis  v.  Berrv,  7  Bush,  113. 
Under  statutes,  Tyson  v  Blak'e,  22  N.  Y.  558; 
Goodell  V.  Hibbard,  32  Mich.  47,  55,  and  other 
cases  at  the  end  of  this  note.  The  (3eorgia, 
Ohio,  and  Kentucky  courts  expressly  reject 
the  English  rule  as  to  realty.  It  is  appre- 
hended that  at  the  present  day  the  construc- 
tion which  refers  the  words  in  question /j/n'md 
facie  to  the  death  of  the  first  taker  will,  not 
only  in  the  case  of  personaltv  (as  to  which  see 
infra),  but  also  to  realty,  be  favored  generally 
in  this  country  and  adopted  upon  slight  in- 
dications of  intention,  in  so  far  as  the  courts 
find  themselves  unfettered  by  binding  au- 
thority. A  particular  reference  to  some  of 
the  American  cases  will  show  the  course  of 
the  authorities  as  to  words  in  common  con- 
nection with  those  in  question.  In  an  early 
case  it  was  held  that  a  gift  over  upon  the 
death  of  the  prior  taker  without  children  to 
the  brothers  of  the  prior  taker  meant  children 
living  at  the  death  of  that  party.  Morgan  v. 
Morgan,  6  Day,  517.  And  this  decision  has 
been  followed  in  Couch  v.  Gorham,  1  Conn. 
36,  in  Hud..^on  v.  Wadsworth,  8  Conn.  348, 
and  in  Bullock  v.  Seymour,  33  Conn.  289. 
So,  too,  it  is  declared  "to  be  settled  law  that 
when  a  fee-simple  or  an  absolute  interest  is 
given  in  remainder  after  an  estate  for  life  to 
the  children  of  the  first  taker,  followed  by  a 
gift  over  upon  default  of  his  (the  first  taker's) 
issue,  the  word  "issue"  is  held  to  refer  to 
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operation  to  confer  an  estate  tail ;  for  it  is  onlj'  when  the  failure  of  is- 
words  denote  an  extinction  of  the  speciiied  issue  irrespec-  duath. 


the  children  mentioned.  The  gift  over  is 
therefore  a  g-ood  executory  devise.  Sheets's 
Estate,  52  Pemi.  St.  257,  268;  Powell  v. 
Board  of  Missions,  49  Penn.  St.  46,  56.  In 
anotlier  case  the  court  decided  that  a  provision 
that  if  any  uf  the  children  of  the  lirst  talker 
should  die  without  issue  "/iff,  his  share  should 
f;o  to  the  !.urvi\'ors,  was  a  good  executory 
devise.  Den  v.  Schenck,  3  Halst.  2.^.  And 
it  has  elsewhere  been  decided  generally  that 
a  gift  over  to  the  survivor  of  one  of  several 
devisees,  the  deceased  dying  without  lawful 
issue,  is  also  a  good  executor)^  devise.  This, 
it  is  held,  does  not  create  an  estate  tail  in  the 
tirst  takers,  .\nderson  v.  Jaclcson,  16  Johns. 
382;  Jackson  v.  Chew,  12  Wheat.  15-3;  Wilkes 
V.  Lvon,  2Coweu,  333;  Cutter  e.  Doughty,  23 
Weiid.  513;  S.  C.  7  Hill,  305  ;  Lovett  o.  Buloid, 
3  Barb.  Ch.  137 ;  Waldron  i;.  Gianini,  6  Hill, 
601,  603;  Norris  r.  Beyea,  13  N.  Y.  273,  280; 
Miller  i).  Emans,  19  N.  Y.  384 ;  Oilman  v.  Red- 
dington,  24  N.  Y.  9.  See  Allen  «.  Ashley 
School  Fund,  10,2  Mass.  262. 2S4.  But  the  con- 
trary has  also  been  held.  Bells  v.  Gillespie,  5 
Rand.  273 ;  Heffuer  i).  Knepper,  6  Watts,  18  ; 
Wall  0.  Maguire,  24  Penn.  St.  248;  Caskey 
V.  Brewer,  17  Serg.  &  R.  441;  Rapp  v.  Rapp, 
6  Barr,  45.  See  Johnson  v.  Currin,  10  Barr, 
498,  where  the  executory  devise  was  saved 
by  additional  words.  If  an  estate  tail  were 
deemed  to  have  been  created  in  the  first 
taker,  the  survivor  under  the  gift  over  (after 
death  of  the  other  without  issue)  could  of 
course  take  only  upon  the  failure  of  the 
other's  posterity;  a  result  which  instead  of 
creating  a  good  executory  devise  would  cre- 
ate a  remainder.  Anderson  y.  Jackson,  supra; 
Cutter  V.  Doughty,  supra;  Parker  y.  Parker, 
5  Met.  134;  Nightingale  o,  Burrill,  15  Pick: 
104;  Weld  v.  Williams,  13  Met.  486;  Hall  i). 
Priest,  6  Gray,  18.  The  entire  decision  against 
the  creation  of  an  estate  tail  in  such  a  case 
has  turned  upon  the  presence  of  the  word 
"survivor"  (Anderson  v.  Jackson,  supra); 
a  word  which  Mr.  Chancellor  Kent  thinks 
ought  not  alone  to  affect  the  meaning  of  the 
words  "dying  without  issue."  4  Kent,  Com. 
279,  note  e.  But  it  is  settled  in  New  York  and 
in  many  other  states  that  that  word  is  to  be  un- 
derstood as  qualifying  the  technical  meaning 
of  the  words  "dying  without  issue,"  so  as  to 
require  them  to  be  read  "  dying  without  issue 
living  at  the  time  of  the  prior  taker's  death." 
Cutter  V  Doughty,  23  Wend.  513;  Allen  v. 
Ashley  School  Fund,  102  Mass.  262,  264; 
Brightman  v.  Brightman,  100  Mass.  238 ;  Ab- 
bott V.  Essex  Co.  18  How. 202;  S.  C.  2  Curt. 
126;  Williams  «.  Graves,  17  Ala.  62 ;  Powells. 
Glenn,  21  Ala.  458;  Williams  v.  Pearson,  38 
Ala.  299;  Edwards  v.  Bibb,  43  Ala.  666;  S.  C. 
54  Ala.  475;  Duryea  v.  Duryea,  85  111.  41; 
Groves  V.  Cox,  40  N.  J.  40 ;  Southerland  v. 
Cox,  3  Dev.  394;  McCorkle  v.  Black,  7  Rich. 
Eq.  407;  Russ  v.  Russ,  9  Fla.  105;  Deboe  v. 
Lowen,  8  B.  Mon.  616 ;  Hart  v.  Thompson, 
3  B.  Mon.  486;  Bedford's  Appeal,  40  Penn. 
St.  18,  23  (personalty).    So  where  the  gift 


ovfer  is  upon  failure  of  issue  of  the  first  taker 
or  upon  his  failing  to  attain  a  certain  age,  the 
old  construction  is  escaped  and  the  executory 
devise  saved ;  the  word  "  or  "  being  evidently 
meant  for  "and."  Adams  v.  Chaplin,  1  Hill, 
Ch.  265,  267;  Doebler's  Appeal,  64  Penn.  St. 
9;  Parker  n.  Parker.  5  Met.  134;  Den  o.  Tay- 
lor, 2  South.  413;  Paterson  ».  Ellis,  11  Wend. 
259;  Norris  v.  Beyea,  13  N.  Y.  273;  Berg  o. 
Anderson,  72  Penn.  St.  87;  Neal  v.  Cosden, 
34  Md.  421 ;  Carpenter  i).  Boulden,  48  Md. 
122;  Massie  v.  Jordan,  1  Lea  (Teiin.),  646. 
But  it  is  laid  down  in  Pennsylvania  that  a 
devise  over  upon  the  devisee's  dying  unmar- 
ried and  without  issue  indicates  nothing  defi- 
nite in  the  period  when  the  failure  of  issue 
is  to  take  place,  and  that  therefore  nothing 
but  a  contingent  remainder  dependent  upon 
an  estate  tail  is  created.  Mattack  r.  Robeits, 
54  Penn.  St.  148;  Vaughan  v.  Dickes,  20 
Penn.  St.  509  ;  o^'erruling  an  exception  men- 
tioned In  Eiclielberger  v.  Barnitz,  9  Watts, 
447,  450.  But  see  Vol  I.  pp.  505-516 ;  Jones 
V.  Sothoron,  10  Gill  &  J.  187.  In  those 
states  in  which  the  English  construction  pre- 
vails, or  at  least  in  some  of  them,  it  is  also 
held  that  the  construction  is  not  escaped 
by  the  use  of  the  words  "  withtjut  leaving 
issue  "  or  "  without  leaving  heirs  of  the  body," 
when  not  applied  to  personalty.  Allen  v. 
Ashley  School  Fund,  102  Mass.  262,  264; 
Paterson  v.  Ellis,  11  VVeud.  259;  Vaughan  v. 
Dickes,  20  Penn.  St:  148  ;  Eichelberger  v. 
Barnitz,  9  Watts,  450;  Moody  ii.  Walker,  3 
Pike,  147,  198;  Newton  v.  Griffith,  1  Harr.  & 
G.  Ill;  Torrance  y.  Torrance,  4  Md.  11; 
Tongue  v.  Nutwell,  13  Md.  415,  425;  Biscoe 
D.  Biscoe,  6  Gill  &  J.  2-32,  236;  Edelen  v. 
Middleton,  9  Gill,  161 ;  Ingersoll's  Appeal, 
88  Penn.  St.  240.  Contva,  Kennedy  v.  Ken- 
nedy, 5  Dutch.  185;  Harris  v.  Smith,  16  Ga. 
545,  approved  in  Griswold  v.  Greer,  18  Ga. 
545,  55t).  Very  little  in  addition  to  the  word 
"  leaving"  will  at  all  events  change  the  con- 
struction. Taylor  v.  Tavlor,  63  Penn.  St. 
481 ;  Edwards  v.  Bibb,  54"Ala.  475.  See  also 
Faber  v.  Police,  10  S.  Car.  376.  Thus,  by  the 
■words  "without  leaving  issue  beliuid,'^  the 
construction  is  changed  and  a  good  executory 
devise  created.  Eichelberger  v.  Barnitz,  9 
Watts,  447,  450.  It  is  declared  that  the  rule 
should  be  applied  in  cases  of  realty  where 
the  first  devise  is  to  two  persons,  and"  the  de- 
vise over  in  case  of  the  death  of  either  leaving 
no  issue  is  not  to  the  survivor  but  to  a  stranger. 
Allen  V.  Ashley  School  Fund,  supra ;  Irvin 
V.  Dunwoody,  17  Serg.  &  R.  61.  The  rule 
in  England  as  to  gifts  of  personalty,  which 
makes  the  word  "  leaving "  refer  prim& 
facie,  to  the  death  of  the  prior  taker,  has  been 
uniformly  followed  in  this  country.  Downing 
V.  Wherrin,.  19  N.  H.  89;  Ladd  v.  Harvey, 
21  N.  H.  514,  527  ;  Hall  v.  Priest,  6  Gray, 
18,  22;  Albee  «.  Carpenter,  12  Cush.  382, 
388;  Bedford's  Appeal,  40  Penn.  St.  18,  22; 
King  y.  Diehl,  6  Serg.  &  R.  32 ;  Eichelberger 
V.  Barnitz,  17  Serg.  &  R.  295 :  Biscoe  ».  Bis- 
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tive  of  time  or  any  collateral  circumstance  that  they  create  such  an 
estate. 

Few  points  of  testamentary  construction  have  come  more  frequently 
under  discussion  than  this ;  which  has  arisen,  in  a  great  degree,  from 
the  discrepancy  between  the  popular  acceptation  and  the  legal  sense  of 
the  phrase  in  question,  and  the  consequent  willingness  to  admit  grounds 
for  departing  from  the  technical  doctrine.  In  ordinarj'  language,  when 
a  testator  gives  an  estate  to  a  person  and  his  heirs,  with  a  limitation 
over  in  case  of  his  dying  without  issue,  he  means  that  the  devisee  shall 
retain  the  estate  if  he  leaves  issue  surviving  him,  and  not  otherwise ; 
and  where  the  phrase  is,  in  case  the  first  taker  die  before  he  has  any 
issue,  or  if  he  have  no  issue,  the  intention  probabl}'  is  that  the  estate 
shall  belong  absolutely  to  the  devisee  on  his  having  issue  born.  But 
the  established  legal  interpretation  of  these  several  expres- 
sions is  different ;  for  it  has  been  long  settled  (though  the 
rule,  it  will  be  remembered,  now  applies  only  to  wills  made  before  the 
year  1838),  that  words  referring  to  the  death  of  a  person  without  issue, 
whether  the  terms  be,  '■'  if  he  die  without  issue,"  ^^  if  he  have  no  issue," 
\j''' if  he  die  without  having  issue"  (a),]  '■'■if  he  die  before  he  has  any 

[(a)  Cole  V.  Goble,  13  C.  B.  445.] 


coe,  6  Gill  &  J.  232,  236 ;  Tongue  ».  Newell, 
13  Md.  415,  425 ;  Edelen  ».  Middleton,  9  Gill, 
]B1;  Mazvck  «.  Vanderhorst,  Bail.  Eq.  48; 
Betliea  ».  "Smith,  40  Ala.  415;  4  Kent,  Com. 
281-283.  See  Theological  Sem.  v.  Kellogg, 
16  N.  Y.  83,  87;  Newnan  !).  Miller,  7  Jones, 
516  And  it  should  not  be  forgotten  that  the 
English  rule  as  to  realty  was  adopted  at  a 
time  before  the  prejudices  in  favor  of  (what  is 
now  purely  artificial)  the  ancient  system  of 
estates  in  land,  which  allowed  only  of  interests 
in  possession,  reversion,  or  remainder,  had 
died  out.  Executory  devises,  which  had  not 
been  possible  under  the  feudal  tenures  before 
the  time  of  Henry  the  Eighth,  were,  even 
after  the  Statute  of  Wills liad  made  them  pos- 
sible, loolted  upon  with  disfavor;  and  though 
the  courts  did  not  assume  to  hold  them  void 
per  se,  they  laid  down  the  rule  that  remain- 
ders were  to  be  preferred  to  them.  This  rule 
prevails  generallj'  in  the  United  States  (Hall 
V.  Priest,  6  Grav,  18,  20 ;  Wall  ».  Maguire,  24 
Penn.  St.  248;  "ante,  Vol.  I.  p.  865,  n.),  though 
it  never  had  the  special  raison  d'etre  here 
which  it  had  where  it  originated.'  It  has  been 
somewhat  affected  by  statute  in  England. 
Ante,  Vol.  1,  p.  875.  Indeed,  it  is  greatly  to  he 
regretted  that  the  construction  of  the"  word 
*.' issue"  itself,  without  qualification,  should 
not  have  escaped  the  influences  under  which 
the  English  judges  first  declared  the  construc- 
tion to  be  followed.  Nothing  could  be  more  im- 
probable than  that  a  testator  in  providing  for  a 
gift  over  to  B.  on  the  death  of  A.  "  without 
issue,"  without  more  particular  words,  should 
have  contemplated  all  the  line  of  A.'s  possible 
posterity  as  standing  before  B.'s  accession  to 
the  bounty ;  not  indeed  that  it  might  not  be 
perfectly  natural  in  many  cases  for  the  tes- 


tator to  prefer  A.  and  his  posterity  to  B.,  but 
that,  if  he  really  di'd  so  intend,  he  would  have 
been  apt  to  say  so  in  language  which  would 
not  require  straining  to  give  it  the  desired 
meauing.  It  is  apprehended  that  the  mean- 
ing of  the  word  "issue"  in  the  mouth  of  the 
uninstructed  testator  is  strained  when  it  is 
made  equivalent  to  posterity.  If  the  testator 
were  to  be  questioned,  it  would  doubtless  be 
generally  found  that,  so  far  as  he  had  any 
definite  idea  at  all,  he  had  used  the  word  in 
the  sense  of  "children,"  living  of  course  at 
the  death  of  the  first  taker.  See  Den  v.  Tay- 
lor, 2  South.  413,  418.  And  comp.  2  Red"f. 
Wills,  46  (4th  ed.).  But  see  4  Kent,  Com. 
274,  275.  In  case  of  a  devise  over  to  children 
of  the  testator,  children  living  at  his  death 
are^rimd /acje  meant.  Stone  e.  Nicholson, 
27  Graft.  1.  The  strong  bias,  it  may  be  re- 
marked, of  Mr.  Chancellor  Kent  in  favor  of 
the  old  (English)  construction  has  not  been 
very  widely  shared.  It  will  be  seen  further 
on  (iJOSt,  p.  5J2)  that  the  ancient  rule,  that 
"dying  without  issue  "  is  to  be  interpreted, 
witii  some  exceptions,  as  referring  to  an  in- 
definite failure  of  issue,  was  abolished  in  Eng- 
land by  statute  in  1837.  So,  too,  in  New 
York  in  still  stronger  terms.  4  Kent,  Com. 
280;  Norris  v.  Beyea,  13  N.  Y.  273,  280.  So 
in  other  states.  Goddell  v.  Hibbard,  32  Mich. 
47,  55 ;  Mason  v.  Johnson,  47  Md.  347.  And 
how  ready  the  courts  are  to  give  heed  to  any 
indication,  the  slightest,  of  an  intention  to 
refer  the  words  "dying  without  issue,"  to 
the  time  of  the  death  of  the  testator,  even 
where  they  still  retain  primd  facie  the  old 
effect,  the  cases  already  cited  abundantly 
show. 
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issue  (b),"  or  "_/br  want,"  or  "  in  default  of  issue,"  unexplained 
by  the  context,   and  whether  *  appKed  to  real  or  to  personal    *498 
estate  (notwithstanding  the  distinction  taken  between  these  two 
species  of  propertj-  in  some  of  the  earlj'  cases  (c)),  are  construed  to 
import  a  general  indefinite  failure  of  issue,  i.e.  a  failure  or  extinction  of 
issue -a<  any  periodic!). 

This  rule,  however,  admits  of  two  exceptions :  the  first  is,  where  the 
phrase  is  leaving  no  issue  ;  with  respect  to  which  the  settled  Two  excep- 
distinction  is  that,  applied  to  real  estate  it  means  an  indefi-  '"'"^• 
nite  failure  of  issue,  but  in  reference  to  personal  estate  (and  real  estate 
directed  to  be  converted  (b)  is  for  this  purpose  regarded  as  First,  where 
personaltj' (/)) ,  it  imports  a  failure  of  issue  at  the  death.'^  "femina  no 
Under  a  devise  therefore  to  A.,  or  to  A.  and  his  heirs,  and  issue, 
if  he  shall  die  and  leave  no  issue,  or  without  leaving  issue,  then  over,  A. 
would  take  an  estate  tail ;  but  under  a  bequest  of  a  term  of  j-ears  or 
other  personal  estate  in  the  same  language,  A.  would  take,  not  the 
absolute  interest  (as  he  would  if  the  indefinite  construction  prevailed,) 
biit  the  entii-e  interest  of  the  testator  defeasible  on  his  (A.'s)  leaving 
no  issue  at  his  death.     Forth  v.  Chapman  (</)  is  the  leading  authority 
for  this  distinction,  but  it  has  been  confirmed  by  a  long  train  of 
subsequent  decisions  (A)  *  extending  down  to  the  present  period,     *499 
which  show  that  it  applies  even  where  the  real  and  personal 

(i)  Newton  v.  Barnardine,  Moore,  127,  pi.  275.  As  to  this  expression  applied  to  children 
see  ante,  406.  (c)  Pleydell  v.  Pleydell,  1  P.  W.  748;  Nithols  v.  Hooper,  ib.  198. 

(d)  Fitz.  68;  2  Atk.  308,  376;  [1  Tern.  478;  1  Eq.  Abr.  207,  pi.  9;]  Amb.  398,  478;  2  Ed. 
205,  3  B.  P.  C.  Toml.  314;  1  B.  C.  C.  170,  188:  2B.C.C.33;  lVes.Jr.286;  3  Ves.  99 ; 
6  Ves.  440;  9  Ves.  197,  580;  17  Ves.  479;  1  Mer.  20;  1  B.  &  Ad.  318;  7  Bins-  226;  [2  R.  & 
My.  378;  ib.  390;  16  Sim.  290;  2  Jo.  &  Lat.  1T6;  13  C.  B.  445;  L.  K.  14  Eq.  283.] 

(e)  As  to  the  doctrine  of  conversion,  see  Ch.  XIX. 

If)  Farthing  v.  Allen,  2  Mad.  310 ;  but  there  was  ground  to  contend  that  "issue  "  was 
here  synonymous  with  children  who  were  the  objects  of  the  preceding  bequest.  The  judgment, 
however,  is  not  reported,  and  the  decree  is  silent  as  to  the  limitation  over.  The  marginal  note 
of  the  case  omits  the  material  word  "leaving."  [And  see  Hawkins  ».  Hamerton,  16  Sim. 
410.]  ((7)  1  P.  W.  663. 

(A)  As  to  personalty,  Atkinson  v.  Hutchinson,  3  P.  W.  258;  Sabbarton  v.  Sabbarton,  Cas.  ■ 
t.  Talb.  55,  245;  ShefHeld  v.  Orrery,  3  Atk.  282  (where  the  additional  words  "behind  him" 
—  as  to  which  see  post  —  were  used);  Lamplev  v.  Blower,  ib.  396;  Sheppard  v.  Lessingham, 
Amb.  122;  Gordon  v.  Adolphus,  3  B.  P.  C.  Toml.  306;  [Taylor  v.  Clarke,  2  Ed.  202;]  Good- 
title  I'.  Pegden,  2  T.  R.  720 ;  Daintry  v.  Daintrv,  6  T.  R.  307 ;  Radford  v.  Radford,  1  Kee. 
486;  [Mansel  v.  Grove,  2  Y.  &  Cl  C.  C.  484;  Heather  v.  Winder,  5  L.  J.  N.  S.  Ch.  41; 
Daniel  v.  Warren,  2  Y.  &  C.  C.  C.  290;  Hawkins  v.  Hamerton,  16  Sim.  421.] 

As  to  realtv,  Walter  v.  Drew,  Com.  Rep.  372;  Denn  v.  Shenton,  Cowp.  410;  Tennv  «. 
Agar,  12  East,  253;  Dansey  v.  GriiBtlis,  4  M.  &  Sel.  61;  Wollen  v.  Andrewes,  2  Bing.  126; 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  Ell.  636,  3  Nev.  &  P.  197  (the  judgment  in  which  contains 
an  elaborate  statement  of  the  authorities);  [Doe  d.  Todd  v.  Duesbury,  8  M.  &  Wels.  530; 
Bamford  v.  Lord,  14  C.  B.  708;  Biss  v.  Smith,  2  H.  &  N.  105;  Feakes  v.  Standlev,  24  Beav. 
485. 

As  to  deeds.  A  limitation  to  A.  his  heirs  and  assigns  is  cut  down  to  an  estate  tail  by  a 
limitation  over  "if  A.  dies  without  issue."  Morgan  v.  llorgan,  L.  R.  10  Eq.  99,  and  ca«cs 
>  there  cited.  Idle  o.  Cook,  1  P.  W.  70,  is  not  contra ;  though  more  than  testamentary  precision 
was  there  required  in  pointing  out  whose,  issue  waS  meant,  the  words  "in  default  of  such 
issue  "  being  held  to  fail  in  this  respect.  But  in  Olivant  v.  Wright,  9  Ch.  D.  646,  where  the 
trust  was  to  apply  the  rents  of  freeholds  and  leaseholds  for  the  maintenance  of  A.  and  B.  until 
the  younger  attained  twenty-one,  and  on  that  event  to  pay  the  rents  to  A.  and  B.  their  heirs, 
executors,  administrators  and  a.ssigns,  provided,  that  if  either  died  without  leaving  issue  his 
share  should  go  over;  it  was  held  by  Bacon,  V.-C  ,  that  this  was  confined  to  death  during 
infancy,  which  not  happening,  the  fee  was  absolute.] 

1  See  supra,  p.  497,  note  1. 
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estate  are  comprised  in  the  same  gift.  .  Lord  Kenj'on,  indeed,  in  Porter 
V.  Bradlej'  (t)  questioned  tlie  soundness  of  the  doctrine  ;  but  his  dictum 
is  inconsistent  with  a  multitude  of  authorities,  and  has  received  the 
pointed  reprobation  of  both  Lord  Eldon  (k)  and  Sir  W.  Grant  (/)  ;  the 
former  emphatically  declaring  that  it  went  "  to  shake  settled  rules  to 
their  very  foundation  "  (m) . 

The  circumstance  that  the  prior  gift  is  expressly  for  the  life  of  the 
first  taker,  so  that  the  effect  of  construing  the  word  "  leaving"  to  refer 
to  issue  at  the  death  is  that,  in  the  event  of  there  being  such  issue,  the 
subject  of  disposition  belongs  to  neither  the  prior  nor  the  subsequent 
legatee,  affords  no  ground  for  departing  from  this  doctrine  (ra).  Nor, 
on  the  other  hand,  is  the  restricted  construction  of  the  words  in  question 
extended  to  real  estate,  merely  because  the  subject  of  devise  is  a 
*500  *  copj'hold  estate,  held  of  a  manor  the  custom  of  which  forbids 
the  creation  of  entails,  so  that  the  effect  of  the  contrary  (i.e. 
the  indefinite)  construction  is  that  the  first  devisee  takes  a  conditional 
fee  on  which  no  remainder  can  be  engrafted,  and  the  testator's  inten- 
tion, therefore,  in  favor  of  the  ulterior  devisee  is  defeated  (o) . 

The  other  exception  to  be  noticed  to  the  general  rule  is,  where  a  tes- 

tator,  having  no  issue,  devises  property  in  default  or  on  failure 

ception  to       of  issue  of  himself;  in  which  case  it  is  considered  that  the 

general  rule,   evident  object  of  the  testator  is  simply  to  make  the  devise 

(i)  S  T.  R.  146.  (i)  9  Tes.  203. 

(l)  19  Ves.  77.  Lord  Thurlow  appears  to  have  entertained  the  same  opinion  of  this  dis- 
tinction as  Lord  Kenyon,  for  in  Bigge  V.  Bensley  he  observed  that  the  words  leaving  and  nfter 
went  far  towards  overturning  the  rule.  Probably  this  expression  tended  to  encourage  Lord 
Kenyon  (who  was  counsel  in  Bigge  v.  Bensley)  in  afterwards  making  his  bold  denial,  in 
Port.er  v.  Bradley,  of  the  distinction,  which,  however,  he  expressly  recognized  in  Daintry  v. 
Daintry,  6  T.  R.  314,  though  hLs  decision  is  hardly  consistent  with 'that  recognition. 

(m)  As  to  supplying  the  word  leaving,  —  The  introduction  of  the  word  "  leaving  "  being  so 
important  in  reference  to  personalty,  the  (question  often  arises  in  such  cases  whether  the  word 
maybe  supplied;  as  where  the  testator  m  one  part  of  his  will  uses  the  phrase  "without 
leaving  issue,"  and  in  another  the  words  "without  issue."  In  such  case,  the  latter  expression 
has  been  made  by  construction  to  .correspond  with  the  former  in  several  instances  where  the 
general  plan  of  the  will  seemed  to  authorize  it:  Sheppard  r.  Lessingham,  Amb.  122;  Radford 
V.  Radford,  1  Kee.  486;  ante.  Vol.  1.  pp.  487,  531-632;  [see  also  Greenway  ji.  Greenway, 
2  D.  F.  &  J.  128.]  Each  of  these  phrases,  however,  seems  to  have  been  allowed  to  retain  fts 
own  peculiar  force  in  Pve  v.  Linwood,  6  Jur.  618,  where  a  testator  gave  the  residue  of  his 
property  to  his  two  children,  John  and  Elizabeth,  in  manner  following :  one  moietv  to  John,  his 
heirs,  executors,  administrators  and  assigns,  an{i  in  case  of  his  decease  without  tearing  lawful 
issue,  then  to  Elizabeth  and  her  heirs,  executors,  administrators  and  assigns :  and  the  other 
moiety,  together  with  the  reversion  of  the  former  moiety,  the  executors  were  directed  to 
invest  in  trust  for  Elizabeth  for  life  for  her  separate  use,  and  at  her  decease  to  go  and  be 
equally  divided  among  all  her  children  lawfully  begotten,  and  in  case  of  her  decease  without 
law/id  issue,  then  to  John  :  Elizabeth  had  only  one.  child,  who  died  in  her  lifetime.  It  was 
contended  that  the  words  "without  laivful  issue,"  in  reference  to  the  personalty,  applied  to 
issue  living  at  the  death,  and  that  consequently  the  bequest  over  had  taken  effect;  but  Sir  K. 
Bruce,  V.-C-,  held  that  the  deceased  child  acqiiired  an  absolute  interest. 

Here  it  will  be  observed  that  there  was  sufficient  difference  in  the  mode  of  disposing  of  the 
several  moieties  to  afford  a  strong  suspicion  that  the  testator  might  really  not  have  had  the 
same  intention  in  each  instance,  and  therefore  the  court  seems  to  have  been  fully  justified  in 
adhering  to  the  literal  terms  of  the  will.  To  divest  the  interest  of  a  child  who  happened  not 
to  survive  its  parent  was  a  result  which  the  expounder  of  a  will  would  not  be  disposed  to 
strain  the  testator's  language  for  the  purpose  of  accomplishing.  It  does  not  appear  whether 
the  particular  point  for  which  the  case  is  here  cited  was  presented  to  the  V.-C. 

(m)  Andree  v.  Ward,  1  Russ.  260. 

(o)  Doc  d.  Simpson  v.  Simpson,  5  Scott,  770.  4  Bing.  N.  C.  333,  3  Scott,  N.  R.  774,  3  Man. 
&  Gr.  929. 

466 


AS  APPLIED  TO  TESTATOE'S  OWN  ISSUE.  *501 

contingent  on  the  event  of  his  leaving  no  issue  surviving  him  (p),  and 
that  he  does  not  refer  to  an  extinction  of  issue  at  any  time. 

Thus,  in  French  v.  Caddell  (y),  where  A.,  being  married  and  having 
no  issue,  made  liis  will,  devising  the  land  in  question,  "  in 
default  of  issue  male  and  female  of  his  own  body"  upon  trust  to  testator's 
pa}-  his  debts  and  legacies  and  an  annuity  to  his  wife,  and  oicre  issue,  he 
then  to  B.  and  his  issue  in  strict  settlement.     It  was  con-  " 

tended  that  this  devise  was  void,  as  being  to  take  place  after  an  indefi- 
nite failure  of  issue,  there  being  nothing  to  restrain  it  to  the  death  of 
the  testator.  It  was  insisted  on  the  other  side,  that  he  plainly  meant  a 
failure  of  issue  living  at  the  death,  and  that  the  contingency  was  deter- 
mined the  instant  the  will  took  place,  i.e.  his  death;  and  much  stress 
was  laid  on  the  circumstance,  that  the  trust  was  to  pay  debts  legacies 
and  annuities,  which  he  could  not  intend  should  take  place  100  or  200 
j-ears  after  his  death.  The  House  of  Lords  decided  in  favor  of  the  latter 
construction,  giving  validity  to  the  devise. 

So,  in  Wellington  v.  Wellington  (r),  where  a  testator  (who  was  a 
bachelor)  devised^  in  default  of  issue  of  his  own  body,  to  trus-  jj^fg^^  .„  j. 
tees  and  their  heirs,  in  trust  to  pay  certain  annuities  until  testator's 
his  debts  and  legacies  should  be  paid,  and,  subject  to  the  """  '^*'^®'  , 
annuities  debts  and  legacies,  he  devised  the  estate  in  question  to  uses 
in  strict  settlement.  Lord  Mansfield  held  it  to  be  a  conditional  devise, 
to  take  effect  at  the  death  of  the  testator  if  he  left  no  issue,  and  therefore 
not  to  be  an  executory  devise,  which  was  a  devise,  he  said,  to  take 
place  infuturo. 

It  is  observable  that  if  the  event  which  the  testator  provided 
against  had  happened,  namely,  his  leaving  issue,  the  *  devise     *501 
itself  would  have  been  revoked,  marriage  (which  was  necessarily 
involved)  and  the  birth  of  a  child  being,  even  under  the  old  law,  primA 
facie  a  revocation  (s) . 

Again,  in  Lytton  v.  Lytton  (<),  where  A.  being  seised  in  fee,  subject 
to  the  limitations  of  marriage  articles,  whereby  the  lands 
were  agreed  to  be  settled  on  himself  for  life,  with  remainder  testator's 
to  the  first  and  other  sons  of  the  marriage  m  tail  male,  with  """"  ''^^"^• 
reversion  to  himself  in  fee,  and  not  having  any  issue  (his  onlj'  child 
being  just  dead)  made  his  will,  whereby  he  devised,  on  failure  of  issue 
male  of  his  body,  the  lands  in  question,  upon  trusts  to  raise  money  for 
paj^ng  debts   and  legacies    (which  included   annuities),   and   subject 
thereto,  to  L.  and  his  children  to  uses  in  strict  settlement.     Lord  North- 
ington  (upon  the  authority  of  Lanesborough  v.  Fox  {u)  )  held  that  the 
devise  to  L.,  being  after  a  general  failure  of  issue,  was  void,  as  being 
too  remote.     The  question  was  afterwards  brought  before  Lord  Lough- 

(p)  This  is  a  very  reasonable  precaution,  and  should  never  be  omitted  where  a  testator  is 
married,  as  his  having  and  leaving  issue  would  not  revoke  the  will.     See  Vol.  I.  p.  122. 
(q)  3  B.  P.  C.  Toml.  257.  (r)  4  Burr.  2165,  1  W.  Bl.  615. 

(s)  Ante,  Vol.  I.  p.  122.  (t)  i  B.  C.  C.  441.  ^  (a)  Ante,  p.  489. 
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borough,  who  reversed  his  predecessor's  decree,  considering  Lanes- 
borough  V.  Fox  to  be  inapplicable.  He  said:  "Compare  the  circum- 
stances of  the  present  case  with  that,  under  the  circumstances  of  the 
famil}' :  here  the  testator  had  had  no  child  for  several  j^ears :  his  only 
chijd  was  just  dead.  The  devisee  W£is  his  next  and  immediate  heir,  but 
he  introduced  the  devise  bj-  the  words  '  in  failure  of  issue  male.'  Could 
this  mean  more  than  to  take  in  the  event  which  alone  preventeii  the 
estate  from  being  the  subject  of  an  immediate  devise  ?  He  certainly  had 
the  articles  in  his  contemplation  at  the  time.  There  was  no  prospect  of 
issue  at  the  time.  It  was  not  like  Lotd  Lanesborough's  case,  who  had 
issue,  and  might  have  manj'  more.  It  would  be  a  harsh  construction 
that  the  testator  had  here  the  idea  of  future  issue  in  contemplation,  and 
an  indefinite  failure  of  that  issue :  he  meant  to  give  an  immediate  estate  in 
possession  at  his  decease.  Every  clause  in  the  will  shows  this  intention. 
The  other  cases  (Jones  v.  Morgan  (x),  Wellington  v.  Wellington,  and 
French  v.  Caddell)  were  all  cases  where,  taking  the  words  strictlj-,  and 
construing  them  blindlj',  without  considering  the  circumstances,  the 
devise  would  have  been  upon  a  general  failure  of  issue,  and  therefore 
void.  It  is  manifest  here  he  had  no  intention  of  giving  an  estate  on  a 
general  failure  of  issue.      The  circumstances  of  the  testator  and  his  family 

have  always  been  taken  into  consideration  in  these  cases." 
*502  *  So,  in  Sanford  v.  Irby  (y),  where  the  testator,  having  bj'  his 
Keference  to  mS'ii'iage  settlement  limited  lands  to  the  first  and  other  sons 
testator's  of  the  marriage  in  tail  in  strict  settlement,  with  reversion  to 
himself  in  fee,  and  having  a  son  and  two  daughters  of  the 
marriage,  made  his  will,  whereby  he  devised  all  his  lands  and  real  estate 
to  his  son  and  his  heirs,  subject  to  debts  and  legacies  ;  but  in  case  his  son 
should  depart  this  life  without  issue  male,  or  in  case  of  failure  of  issue 
male  of  his  (the  testator's)  body,  then  he  gave  to  his  daughters  certain 
legacies,  which  he  charged  upon  his  estates,  and  devised  those  estates 
to  trustees,  for  the  purpose  of  raising  the  "  legacies  133-  sale  or  mort- 
gage ; "  and  he  then  devised  such  parts  of  his  real  estate  as  should  not 
be  sold  or  mortgaged,  _/or  want  or  in  failure  of  issue  of  his  body  as  aforesaid, 
to  his  brother  J.  for  life,  remainder  to  his  issue  in  strict  settlement. 
And  there  was  also  a  bequest  of  his  personal  estate,  in  case  he  should 
leave  no  son,  or,  leaving  one  son,  he  should  afterwards  die  without  issue 
before  twentj'-one,  to  his  brother  as  therein  mentioned.  The  Court  of 
K.  B.  (on  a  case  from  Chancerj')  certified  that  the  devise  of  the  real 
estate  to  testator's  brother  J.  L.  and  his  issue  was  valid. 

According  to  the  practice  of  courts  of  law  (so  often  regretted) ,  the 
reasons  on  which  this  opinion  was  founded  are  not  stated.  The  ease 
was  argued,  however,  as  falling  within  the  principle  of  the  class  of  cases 

(a;)  Ante,  p.  490. 

(y)  3  B.  &  Aid.  664.  See  also  Doe  v.  Lucraft,  1  M.  &  Sc.  573,  8  Bing.  386,  ante,  p.  468; 
where,  however,  it  was  not  necessary  to  determine  whether  the  words  referi-ed  to  a  failure  of 
issue  at  the  death  of  the  testator  or  indefinitely ;  the  devise  over  being  in  tlie  events  wliicli 
had  happened  void  qudcunque  via. 
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just  stated  ;  or  if  not,  it  was  contended  that  the  words  referring  to  the 
failure  of  the  testator's  own  issue  created  an  estate  tail  by  implication  in 
such  issue  ;  but,  as  the  latter  ground  is  clearly  untenable,  we  are,  it  is 
conceived,  warranted  in  referring  the  decision  to  the  former. 

It  is  observable,  however,  that  in  both  Sanford  v.  Irby  and  Lytton  v. 
Lytton  there  was  some  reason  to  contend  that  the  words  Remarks 
under  consideration  referred  to  the  existing  limitations  of  the  "po"  Lytton  _ 
settlement  and  articles,  and  therefore  that  the  devise  operated  Sanford  v. 
as  an  immediate  gift  of  the  reversion  («),  and  some  of  Lord  '^''^y- 
Loughborough's  reasonirtg  in  Lytton  v.  Lj'tton  seems  to  be  directed  to 
this  point  (a)  ;  but  as  the  general  scope  of  his  argunients  is  different, 
and  no  such  ground  was  taken  in  Sanford  v.  Irbj",  and  more  es- 
pecially as  sucli  a  construction  is  opposed  to  the  principle  *  upon     *503 
which  Lanesborough  v.  Fox  was  professedly  decided  (&)  (which 
has  been  the  subject  of  comment  in  the  preceding  chapter),  it  is  sub- 
mitted that  the  safer,  and,  indeed,  the  inevitable  course,  is  to  treat 
Lytton  V.  Lytton  and  Sanford  v.  Irby  as  referable  to,  and  confirmatory 
of,  the  rule  of  construction  established  by  the  anterior  cases  of  French  v. 
Caddell  and  Wellington  v.  Wellington. 

It  is  to  be  observed  that  in  Sanford  v.  Irby  the  testator  had  a  son  and 
two  daughters  living ;  but  as  the  death  of  the  son  formed  one  of  the 
events  upon  which  the  estate  was  given  over,  and  as  the  words  under 
consideration  referred  to  issue  male,  which  excluded  the  daughters  and 
their  issue,  it  seems  not  to  be  distinguishable  in  principle  from  those 
cases  in  which  the  testator  had  no  issue.  It  is  also  observable  that 
Sanford  v.  Irb}-  has  been  characterized  by  Sir  L.  Shadwell  as  a  strong 
decision  (c)  ;  but  it  seems  uncertain  whether,  in  making  this  remark, 
he  had  in  view  the  doctrine  under  discussion,  or  looked  merely  at  the 
question  whether  the  devise  operated  as  an  immediate  gift  of  the  rever- 
sion, which  was  the  nature  of  the  point  then  before  him.     It  „„  ^   , 

'        '        '  ...  Effect  of 

IS  also  worthy  of  notice,  that,  m  everj^  case  in  which  the  devise  over 
construction  in  question  has  prevailed,  the  devise  over  was  paymen't  of 
for  the  purpose  of  paying  debts  and  legacies,  and  this  possi-  debts  and 
bly  may  have  had  some  influence  in  restricting  the  applica-    ^S^cies. 
tion  of  the  words  referring  to  the  failure  of  the  testator's  own  issue  to 
the  period  of  his  death.     Indeed,  it  has  been  contended  by  an  able 
■writer  to  form  the  distinguishing  feature  of  this  class  of  cases  (<^) ,  —  a 
conclusion,  however,  which  is  not  sanctioned  by  the  general  reasoning 
of  the  judges  who  decided  them  (e). 

{z)  As  to  this,  see  ante,  489.  {a)  See  the  words  of  the  judgment,  ante,  in  italics. 

(b)  In  Lanesborough  tl.  Fox,  the  court  was  disinclined  to  supply  even  the  word  "  male ;  " 
but  here  the  words  isme  or  ism'e  male  must  have  been  held  to  refer  to  sons  of  a  particular 
marriage.     See  Allanson  ».  Clitherow,  1  Ves.  24,  ante,  p.  483. 

(c)  See  Egerton  v.  Jones,  3  Sim.  417. 

{a)  Prior  on  Issue,  93.  Neither  in  Wellington  ».  Wellington,  nor  in  Lytton  v.  Lvtton, 
was  the  fact  of  the  property  being  subjected  to  debts  and  legacies  adverted  to"  by  Lord  Mans- 
field or  Lord  Loughborough;  and  in  French  v.  Caddell,  and  Sandford  ti.  Irby,  the  grounds 
of  the  determination  do  not  appear. 

(e)  This  point  is  now  of  less  importance,  as  it  cannot  arise  under  a  will  made  or  repub- 
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[But  in  Ee  Eye's  Settlement  (/) ,  Sir  G.  Torner,  V.-C,  cautiously 
relied  on  both  grounds.  In  that  case  a  testator  having  no 
Dense  ra  issue  and  being  entitled  under  his  marriage  settlement  to  the 
ure  of  testa-  reversion  in  fee  in  lands  expectant  on  a  life-estate  in  himself 
issue  upon  ^^^  estates  in  tail  male  in  his  first  and  other  sons  hj  his  wife 
trust  to  sell  then  living,  by  his  will  noticing  the  settlement  devised 

lega^''^  *  *504:  the  lands,  "  in  case  he  should  *  depart  this  life  with- 
out leaving  issue  hy  his  said  wife,"  to  his  wife  for 
life,  with  remainder  to  his  brother  for  life,  with  remainder  to  trustees  in 
fee,  upon  trust  after  the  several  deceases  of  his  wife  and  brother  to  seU 
the  lands,  and  out  of  the  proceeds  to  pay  4,000Z.  to  his  brother's  daugh- 
ter at  her  age  of  twenty-one  or  da}-  of  marriage,  and  to  paj'  the  residue 
of  the  proceeds  to  the  other  children  of  his  brother.  "  The  cases  ap- 
pear to  me  (said  the  V.-C.,)  to  establish  at  least  this  proposition,  that 
where  the  ulterior  limitations  in  a  will  are  made  to  depend  upon  a  fail- 
ure of  issue  of  the  testator,  and  there  are  fpund  amongst  the  ulterior 
limitations  provisions  which  could  not  reasonably  be  mtant  to  depend 
upon  a  general  failure  of  issue,  the  will  is  to  be  construed  as  referring  to 
a  failure  of  issue  at  the  death,  and  not  to  a  general  failure  of  issue.  The 
question  is  one  of  intention,  and  the  context  of  the  will  proves  the  in- 
tention." He  added  that  the  fixing  of  the  time  for  payment  of  the 
legacy  of  4,000/.  immediately  after  the  deaths  of  the  wife  and  brother 
appeared  to  him  to  be  wholly  inconsistent  with  the  notion  that  the  legacy 
was  meant  to  take  eflect  onl}'  upon  the  general  failure  of  the  testator's 
issue,  and  therefore  to  decide  the  question  in  favor  of  the  gift  over(5r).] 

But  to  return  to  the  general  rule.  Though  it  is  clear  that,  with  the 
What  will  exceptions  before  noticed,  the  expressions  to  which  it  relates, 
words'ffener-  ^PP^ed  to  either  real  or  personal  estate,  import  an  indefinite 
ally-  failure  of  issue,  it  is  equally  clear  that  in  regard  to  either 

they  will  yield  to  a  clear  manifestation  of  intention  in  the  context  to  use 
them  in  the  restricted  sense  of  issue  living  at  the  death  ;  but,  as  to  person- 
alty, it  seems  they  yield  more  readily  to  expressions  and  circumstances 
in  the  will  tending  so  to  confine  them,  than  when  applied  to  real  estate. 
Such,  it  is  well  known,  is  the  conclusion  of  Mr.  Fearne  {h)  on  this  sub- 
ject, though  it  cannot  be  denied  that,  since  the  period  in  which  he  wrote, 
Difference  ^^^^  difference  has  been  much  narrowed  ;  the  later  decisions 
where  ap-  having.  On  the  one  hand,  overruled  some  of  the  grounds  upon 
and  personal  which  words  importing  a  failure  of  issue  were  formerly  held, 
estate.  jjj  reference  to  personalty,  to  receive  a  restricted  construc- 

tion, and  having,  on  the  other  hand,  given  a  restricted  construction  to 
the  words  in  relation  to  real  estate,  by  force  of  a  context  which  in  Mr. 


lished  since  1837,  the  stat.  1  Tict.  c.  26,  s.  29,  making  words  importing  a  failure  of  issue 
refer  to  issue  at  the  death. 

[{/)  in  Hare,  106. 

(g)  This  connects  the  case  with  Nichols  v.  Hooper,  post,  p.  510.] 

(h)  Cont.  Rem.  471. 
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Fearne's  period  would  not  have  been  considered  as  authorizing  it.  Not- 
withstanding, however,  this  approximation  of  the  two  classes  of 
*  cases,  there  is  still  sufficient  distinction  between  them  to  render  *505 
it  proper  to  treat  of  each  class  separatel}',  and  to  suggest  the 
remark,  that  the  expressions  which  will  cut  down  the  established  signifi- 
cation of  the  words,  as  applied  to  personalty,  will  not  necessarily  have 
that  effect  in  reference  to  real  estate  ;  and,  by  parity  of  reason,  where 
the  restricted  construction  is  adopted  in  relation  to  the  latter,  it  applies 
a  fortiori  to  the  former.  This  diversity  of  construction  in  regard  to  real 
and  personal  estate  appears  to  have  originated  in  an  anxiety  to  avoid 
an  interpretation  which  would  render  any  part  of  the  will  inoperative  ; 
for  as  a  gift  of  personalty  to  arise  on  a  general  failure  of  issue  is  void  for 
remoteness  (i) ,  it  follows  that  the  construing  of  the  words  under  con- 
sideration in  their  unrestricted  sense  is  fatal  to  the  bequest  over  de- 
pending on  them  ;  whereas  in  their  application  to  real  estate,  thej'  have, 
when  so  construed,  the  effect  of  creating  in  the  prior  devisee  an  estate 
tail,  and  the  limitation  which  it  is  their  office  to  introduce  is  then  a  re- 
mainder expectant  on  that  estate. 

II.  We  now  proceed  to  inquire  into  the  grounds  upon  which  words 
importing  a  failure  of  issue  are  restrained  to  such  failure  at  When  re- 
the  death,  in  regard  to  real  estate.  ''™'^^  '°  '«" 

1 .  It  is  clear  that  thej'  receive  this  construction  where  the  realty. 
event  of  dj'ing  is  confined  to  a  definite  age.  Where  the 

Thus  a  devise  to  a  person  and  his  heirs,  with  a  limitation  f/i"£ve»  " 
over  if  he  shall  die  under  the  age  of  twenty-one  and  without  age. 
issue,^  is  construed,  not  as  creating  an  estate  tail,  with  a  contingent 
remainder  dependent  on  the  event  of  the  first  taker  dj-ing  under  the 
specified  age  (as  would  be  the  effect,  if  the  words  were  considered  to 
import  an  indefinite  failure  of  issue  (/)),  but  as  a  devise  in  fee-simple, 
subject  to  an  executory  limitation  over  in  the  event  of  the  prior  devisee's 
death  under  the  given  age  and  leaving  no  issue  surviving  him  (k). 

*  That  the  principle  of  the  preceding  cases  applies  wherever    *506 
the  d3ang  without  issue  is  restricted  to  (whether  it  be  above  ov  under) 
a  particular  age,  may  be  inferred  from  Glover  v.  Monckton  (ka)  where 
real  estate  was  devised  to  trustees,  upon  certain  trusts  until  the  testator's 

(i)  See  rule  against  perpetuities  discussed,  Vol.  I.  p.  250.  [But,  as  observed  by  Wood, 
V.-C.  1  K.  &  J.  89,  the  ulterior  gift  may  be  void  for  remoteness  though  the  failure  of  issue  is 
not  indefinite,  as,  if  the  failure  is  limited  to  twenty-five  years  from  tlie  testator's  death.] 

(_;■)  Such  was  the  doctrine  of  the  earl}' authorities ;  and  it  seems  to  be  more  consistent  with 
principle  than  that  which  subsequently  obtained.  See  Soulle  v.  Gerrard,  Cro.  El.  525.  [Such 
also  would  still  be  the  construction  if  the  prior  limitation  were  expressly  to  A.  and  the  heirs 
of  his  body.    Grey  v.  Pearson,  6  H.  L.  Ca.  61.    And  see  Marshall  v.  Grime,  28  Beav.  375.] 

(i)  Hinde  v.  Lyon,  3  Leon.  64;  Price  v.  Hunt,  Pollex.  645;  Eastman  »>.  Baker,  1  Taunt. 
174;  [Hanbury  1).  Cockerill,  8  Vin.  Ah.  Dev.  n.  (a),  pi.  4;  Anon.  Dyer,  124  a,  354a;  and  see 
17  Beav.  201.J  And  in  Hall  v.  Deering,  Hardr.  148,  the  point  was  much  discussed,  but  no 
opinion  was  given  by  the  court. 

{ka)  3  Bing.  13. 

1  See  ante,  p.  497,  note  1. 
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son  should  attain  twentj'-one,  and,  when  he  should  arrive  at  that 
age,  in  trust  for  him,  his  heirs,  &c.  ;  bul  in  case  his  son  should  not  live  to 
attain  such  age  of  twentj'-one  years,  and  the  testator's  daughter  sliould 
be  living  at  the  time  of  the  decease  of  his  son,  or  in  case  his  son  should 
live  to  attain  such  age,  hut  should  afterwards  die  without  lawful  issue,  then 
in  trust  for  the  daughter  for  life,  with  remainders  over.  The  son  at- 
tained twenty-one  ;  and  the  Court  of  C.  P.,  on  a  case  from  Chancery, 
certified  that  he  took  an  estate  in  fee  with  an  executory  devise  over  in  the 
event  of  his  dj'ing  without  having  issue  living  at  his  death. 

The  same  principle  probably  would  be  considered  as  extending  to 
Suggested  every  case  in  which  a  dying  without  issue  is  combined  with 
extent  of  the  an  event  personal  to  the  individual,  as  the  event  of  his 
princip  e.  dying  without  issue  and  unmarried  or  without  leaving  a 
husband  or  wife — which  is  the  meaning  of  "unmarried"  in  this 
situation  (Z)i^ 

[With  some  aid  from  the  context  it  was  applied  in  Doe  d.  Johnson 
V.  Johnson  (to),  where  .'the  testator  devised  lands  to  his  wife  for  life, 
with  remainder  to  his  nephew  Samuel  and  his  heirs,  but  in  case  his 
nephew  should  die  before  he  attained  the  age  of  twent3--one,  or  after  he 
should  have  attained  such  age  of  twenty-one  should  die  unmarried,  or 
having  been  married  should  die  without  lawful  issue,  then  over.  It  was 
held  that  the  nephew  took  an  estate  in  fee,  with  an  executory  devise 
over  on  the  happening  of  an}-  of  the  three  specified  events,  and  that  the 
last  event  was  his  death  without  leaving  issue  surviving  him.  Martin, 
B.,  who  delivered  the  judgment  of  the  court,  said  :  "  The  first  two  events 
directly  point  to  the  period  of  his  (Samuel's)  death  ;  and  it  would  be  a 
very  forced  construction  of  the  devise  to  hold'  that  the  third  event 
pointed,  not  to  his  death  without  leaving  issue  then  living,  but  to  the 
failure  of  issue  of  his  body  at  any  period  however  remote.  The  same 
words  '  shall  die '  are  in  the  devise  directed  to  both  events,  viz.  '  being 
unmarried,'  and  '  without  lawful  issue,'  and  we  think  that  it  was 
*507  the  state  of  things  existing  at  Samuel's  death  which  was  to  *  de- 
termine whether  the  future  estate  was  to  come  into  enjo3-ment  or 
not"(n).] 

But  it  seems  that  the  words  referring  to  a  failure  of  issue  are  not 
Devise  over  restricted  to  such  failure  at  the  death  bj-  the  mere  insertion 
on  issue  dy-  of  the  contingency  of  the  issue  dying  under  age.  Thus,  if 
aglliot  re-  real  estate  be  devised  to  A.  and  his  heirs,  with  a  devise  over 
strictive.  jjj  ^age  A.  should  die  without  issue,  or  such  issue  should  die 
under  the  age  of  twenty-one  years,  A.  would  be  tenant  in  tail ;  for  it  is 
said,  that  does  not  necessarily  show  that  the  testator  is  speaking  of  a 

(l)  See  Vol.  I.  p.  521. 

[(m)  8  Ex.  81;  but  see  O'Donohoe  ».  King,  8  Ir.  Eq.  Rep.  185. 

(n)  See  also  Mahaffey  v.  Eooney,  5  Jr.  Jur.  245;  Created  ».  Created,  26  Beav.  621.  And 
compare  Feakes  «.  Standley,  24  Beav.  485,  observing  that  the  event  was  there  not  "personal 
to  the  individual."] 

1  Downing  v.  Wherrin,  19  N.  H.  9. 
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failure  of  issue  at  the  death  of  A.  He  is  speaking  of  a  general  failure 
of  issue,  and  then  he  alludes  to  the  case  of  there  being  issue,  and  their 
drying  under  the  age  of  twentj'-one,  which  is  a  limited  portion  of  the  con- 
tingency which  is  expressed  by  the  precediny  words  (o).  But  it  is  not  by 
any  means  necessary  that,  because  he  has  used  words  which  have  very 
little  meaning,  therefore  the  words  "  dj'ing  without  leaving  lawful 
issue,"  which  signify  a  general  failure  of  issue,  must  signify  a  leaving 
of  lawful  issue  living  at  his  death  (jo). 

What  is  the  construction  of  the  words,  where  the  dying  without  issue 
is  restricted  to  some  definite  period  collateral  to  the  devisee  (as  Effect  of  a 
in  the  case  of  a  devise  to  A.  and  his  heirs,  with  a  devise  e°e|5rbeino- 
over  in  case  he  should  die  without  issue  in  the  lifetime  of  B.),  associated./ 
is  a  point  which  is  [or  until  recently  was]   involved  in  uncertainty. 
Thi-ee  constructions  present  themselves :    1st,  To   read  the  words  as 
applying  to  the  contingency  of  A.  d3'ing  in  the  lifetime  of  B.  without 
leaving  issue  living  at  his  (A.'s)    death ;    2dly,    As  pointing  to  the 
event  of  A.  dying  in  the  lifetime  of  B.,  and  of  there  being  a  failure  of 
issue  at  any  time,  i.e.  during  the  life  of  B.,  or  afterwards;  3dly,  As 
denoting  the  event  of  A.  dying,  and  of  there  being  an  extinction  of  his 
issue,  but  both  events  happening  in  the  lifetime  of  B.     The  second  con- 
struction would  seem  to  be  the  most  consistent  with  the  general  rule 
which  reads  these  words  as  importing  a  general  failure  of  issue  where 
the  context  does  not  demand  a  different  construction ;  for  the  fact,  that 
the  words  are  associated  with  a  collateral  event,  seems  not  to  afford  a 
valid  ground  for  departing  from  the  ordinary  construction  ;    and 
if  so,  the  devisee  would  be  *  tenant  in  tail,  with  a  contingent  re-     *o08 
m'ainder  to  take  effect  in  the  event  of  his  dying  in  the  lifetime  of 
B.     In  the  well-known  case  of  Pells  v.  Brown  (q),  however,  the  court 
seemed  to  incline  to  the  first  construction,  [and  decidedlj^  negatived  the 
second  construction,  which  would  have  given  A.  an  estate  tail.]     But 
the  case  did  not  raise  the  [question  between  the  first  and  third  con- 
structions.]    An  example  of  the  third  construction  applied  to  a  bequest 
of  personalty  occurs  in  Crowder  v.  Stone  (r),  where  a  testa-  Crowder«. 
tor  bequeathed  stock  to  his  executors,  in  trust  for  A.  for  Stone. 
life,  and  after  her  decease  to  B.  for  life ;  and  after  the  decease  of  the 

(o)  /.  e.  It  is  a  contingency  compounded  of  two  events,  one  of  such  events  being  com- 
prised in  tile  otiier,  and  tiierefore  superfluous. 

ip)  Per  Sir  L.  Shadwell,  in  Grimsliawe  v.  Piolcup,  9  Sim.  596. 

(q)  Pells  V.  Brown. — Cro.  Jac.,590.  Tlie  devise  was  to  tlie  testator's  son  Tliomas  and 
his  lieirs  forever,  and  if  he  died  without  issue  living  William  his  brother,  then  William  to 
have  those  lands  to  him  and  his  heirs  and  assigns  forever:"  Thomas  suffered  a  recovery  and 
died  without  issue  leaving  William :  and  it  was  held  that  this  was  not  an  estate  tail  in  Thomas, 
but  an  estate  in  fee,  subject  to  an  executory  devise ;  for  it  was  said  the  clause,  if  lie  died  leitli- 
out  issue,  was  not  absolute  and  indefinite,  whensoever  he  died  without  issue,  but  it  was  with  a 
contingency,  if  he  died  withou.t  issue  living  William,  for  he  might  survive  William,  nr  have 
issue  alive  at  the  time  of  his  death,  living  William,  in  which  case  William  should  never  have 
it.  As  Thomas  seems  not  to  have  left  issue  surviving  him,  it  was  not  necessary  to  determine 
whether,  if  he  had  left  issue,  and  such  issue  had  afterwards  died  in  the  lifetime  of  William, 
the  executory  devise  would  have  taken  effect.  [See  also  Doe  d.  Knight  v.  Chaffey,  16  M.  & 
Wei.  656,  665,  where  the  gift  over  is  called  an  executory  devise.] 

(r)  3  Russ.  217. 
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survivor  the  stock  was  to  be  sold,  and  the  produce  divided  between  the 
testator's  nephew  and  four  nieces,  and,  in  c^se  of  the  decease  of  any  of 
them  without  lawful  issue  before  their  respective  shares  should  become  due  - 
and  payable,  then  the  part  or  share  of  him  her  or  them  so  dying  without 
issue  as  aforesaid  to  go  to  the  survivor :  Lord  Lyndhurst  held  that  tlie 
share  of  a  niece  who  died  before  the  period  of  distribution,  leaving  a 
son  who  afterwards  also  died  before  that  period,  passed  under  the  ex- 
ecutory gift  to  the  survivor.  [He  said  :  "  '  Death  without  lawful  issue ' 
denotes  generally  an  indefinite  failure  of  issue.  But  in  this  case  a  time 
is  limited  within  which  the  failure  of  issue  is  to  take  place,  and  that  is 
the  time  when  the  fund  is  to  become  divisible."  So,  in  Jarman  v. 
Vye  (s),  where  by  will  dated  1845  a  testator  gave  a  legacy  to  A.,  a  free- 
hold house  and  the  furniture  therein  to  B.,  and  another  freehold  house 

with  the-  furniture  to  C. ;  and  directed  that,  if  A.,  B.  and  C. 
*509     should  all  (t)  die  before  attaining  *  twenty-one,  or  in  the  lifetime 

of  E.  without  leaving  lawful  issue,  the  legacy  or  share  of  him  or 
her  so  dying  should  go  to  the  survivor  or  survivors.  B.  attained 
twenty-one,  and  died  before  E.,  leaving  one  child,  who  also  died  before 
E.  It  was  held  by  Sir  W.  P.  Wood,  V.-C.,that  the  case  C9uld  not  be 
distinguished  in  principle  from  Crowder  v.  Stone,  and  that,  as  B.  died 
in  the  lifetime  of  E.  without  leaving  issue  living^  at  the  death  of  E.,  the 
gift  to  the  survivors  took  ejfect  (m).] 

II.    2.  The  next  species  of  case  to  be  noticed  is,'  where  expressions 
Effect  of  ad-   ^^^  added  to  the  words  importing  a  failure  of  issue,  show-  ■ 
ditiouai  ex-    ing  that  the   testator   used   those  words    in   a  restricted 

pressions. 

sense. 
Where  the  testator  expressly  devises  over  the  estate  in  the  event  of 
Express  ref-    the  preceding  devisee  dying  without  leaving  issue  living  at 
erence  to  the  ^f^g  ^j-^g  gf  f^^g  death,  the  language  of  the  will  seems  to  ex- 
death  of  the  •'  '  1  ,  ,      ,.       . 

prior  devisee,  elude  all  controversy;  and  yet  we  have  an  adjudication  on 
this  sim.ple  point  in  Doe  d.  Barnfleld  v.  Wetton  (v) . 

The  restricted  construction,  however,  has  been  sometimes  adopted 
where  the  intention  was  much  less  unequivocally  expressed. 

[(s)  L.  E.  2  Eq.  784.]  The  reports  do  not  present  many  instances  of  devises  to  take  effect 
on  the  death  of  a^preceding  devisee  without  issue  within  a  definite  period.  Among  tlie  few 
cases  of  this  nature  is  Bennett  v.  Lowe,  5  M.  &  Pay.  485,  7  Bing.  535,  ante,  p.  477,  where  the 
devise  over  was  to  talie  effect  on  the  decease  and  failure  of  issue  of  the  prior  devisees  befm-e 
the  death  of  the  annuitants;  but  thi,s  peculiarity  in  the  case  does  not  appear  to  have  attracted 
much  attention,  and  the  construction  adopted  by  the  court  rendered  it  immaterial,  so  that  the 
ca.se  really  throws  very  little  light  on  the  point  under  consideration. 

[(()  "'All "  was  admitted  to  be  a  mistake  for  "any,"  ante,  Vol.  I.  p.  604. 

(m)  In  Ex  parte  Bate,  11  W.  R- 417,  1  N.  R.  470,  the  only  question  was  "whether  James 
Bate  (who  was  still  living)  was  tenant  in  tail,  or  tenant  in  fee-simple  subject  to  an  executory 
devise  over  if  he  died  before  his  brother  "  having  no  issue,"  i.  e.  within  some  limited  period, 
and  Wood,  V.-C,  held  the  latter.  It  was  probablj'  the  ultimate  gift  over,  if  both  brothers 
died  "without  issue,"  that  influenced  the  court  (under  the  Wills  Act  —  as  to  which  see  post, 
s.  4)  in  favor  of  the  first  construction.    The  third  was  not  alluded  to.] 

(«)  2  B.  &  P.  324;  [and  see  Verulam  v.  Bathurst,  13  Sim.  388.  But  if  there  is  a  previous 
express  limitation  in  tail,  although  the,  restricted  construction  may  be  right,  yet  the  nature  of 
the  previous  devisee's  estate  is  not  altered;  ante,  pp.  445,  505  u.] 
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Thus,  in  Porter  v.  Bradley  (cc) ,  where  the  testator  devised  certain 
lands  to  his  son  P.,  his  heirs  and  assigns  forever  ;  but  his  will  was,  that 
in  case  he  (P.)  should  happen  to  die  leaving  no  issue  behind  him,  then 
that  his  (testator's)  wife  should  take  the  rents,  and  have  his  in-door 
goods,  as  long  as  she  should  continue  his  widow,  and  no  "Leaving  no 
longer  ;  and  after  her  decease  or  marriage  then  the  lands  so  issue  behind 
devised  to  P.  as  aforesaid,  the  testator  gave,  for  want  of 
issue  hyhimas  aforesaid,  unto  his  son  J.  and  his  heirs,  chargeable  with 
50/.  apiece  to  the  testator's  daughters  and  their  issue  within  a  twelve- 
month after  he  (J.)  should  enjoy  the  same ;  but  in  case  J.  should  die 
before  P.,  and  P.  should  not  leave  any  issue  of  his  body  begotten,  then  the 
testator  directed  the  lands  to  be  sold,  and  the  money  paid  to  the 
daughters.  The  Court  of  *K.  B.  held,  upon  the  authority  of  *510 
Pells  V.  Brown,  that  the  words  imported  a  dying  without  issue 
living  at  the  death,  considering  the  words  "leaving  no  issue  behind 
him"  as  equivalent  in  point  of  fact  to  the, words  "  living  William"  in 
that  case ;  and  Lord  Ken^'on  considered  the  subsequent  parts  of  the 
will  to  convey  the  same  idea ;  for  the  devisor  -had  mentioned  {quaere 
treated  ?)  this  event  as  likely  to  happen  in  the  lifetime  of  his  widow  or 
of  his  younger  son  or  daughters. 

This  ease  has  been  considered  as  standing  upon  the  effect  of  the 
words  "  behind  him"  (y). 

II.   3.  Another  class  of  cases  in  which  the  restricted  construction  of 
the  words  under  consideration  has  been  adopted  consists  of  impiicatory 
those  in  which  the  arguments  for  that  construction  have  been  restriction 
derived  from  the  nature  of  the  subject-matter  and  terms  of  '™"  mature 

.  .  •"  of  devise 

the  ulterior  devise.  over. 

Thus,  in  Nichols  v.  Hooper  («),  which  seems  to  be  the  first  case  of 
this  kind,  the  circumstance  of  the  lands  being  chargeable  with  monej's 
to  be  paid  within  a  definite  period  after  the  decease  of  the  first  taker, 
was  held  to  cut  down  the  words  in  question  to  a  dying  without  issue  at 
the'death.  The  devise  was  to  M.  for  life,  remainder  to  her  Legacvto  be 
son  T.  and  his  heirs,  provided  that  if  T.  should  die  without  P?'!!  within  a 
issue  of  his  body,  then  the  testator  gave  lOOZ.  apiece  to  A.  after  the 
and  B.,  to  he  paid  within  six  months  after  the  decease  of  the  ^^**- 
survivor  of  the  said  mother  and  son  by  the  person  who  should  inherit  the 
premises  ;  and,  in  default  of  payment,  the  testator  gave  the  land  to  the 
legatees  for  payment.  It  was  held  that  the  words  here  referred  to  a 
d3'ing  without  issue  at  the  death,  and  that  the  issue  having  survived  the 
son,  though  the}'  failed  within  the  six  months,  the  legacies  did  not  arise. 

(x)  3  T.  E.  143.  [The  words  "  and  assigns  "  point  to  a  fee,  per  Wood,  V.-C,  1  K.  &  J. 
81.] 

(y)  Many  cases  regarding  the  restrictive  operation  of  particular  expressions  ■will  be  found 
under  the  section  applicable  to  bequests  of  personal  estate.  As  to  the  phrase  on  the  decease, 
in  reference  to  realty,  see  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546,  post,  516. 

(z)  1  P.  W.  198,  2Vern.  686;  [and  see  Re  Rye's  Settlement,  10  Hare,  106,  ante,  p.  503.] 
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The  Lord  Keeper  laid  much  stress  upon  the  circumstance  of  the 
Remarks  Subject  of  the  ulterior  gift  being  legacies,  which  shows  that 
upon  Nichols  he  regarded  it  as  a  bequest  of  personalty ;  but  the  case 
V.  Hooper.  dearly  did  not  fall  within  the  principle  of  cases  of  this  de- 
scription ;  for  even  if  the  words  had  been  held  to  import  a  general  fail- 
ure of  issue,  inasmuch  as  T.  would  in  that  case  have  been  tenant  in 
tail,  the  legacies  payable  on  the  determination  of  T.'s  estate  (being 
barrable  by  a  recovery)  would  have  been  good  (a).  The  case, 
*511  *  therefore,  wanted  the  great  influencing  motive  to  the  restricted 
construction  in  reference  to  bequests  of  personal  estate,  namely, 
that  the  contrary  interpretation  would  have  invalidated  the  bequest 
over. 

It  seems,  however,  to  have  been  regarded  in  the  profession  as  a  case 
of  this  nature  (i)  ;  to  which  probably  may  be  ascribed  the  fact  that,  for 
nearly  a  century  (c) ,  no  other  instance  occurred  in  which  the  restricted 
construction  was  attempted  to  be  supported,  in  regard  to  real  estate,  on 
any  such  grounds :  the  general  impression  being,  it  should  seem,  that 
the  words  in  question,  applied  to  realty,  were  not  susceptible  of  restric- 
tion from  circumstances  or  expressions  affording  inference  merely". 

[The  question  was  again  raised  in  Blinston  v.  Warburton  {d) ,  "where 

the  devise  was  of  a  house  to  testator's  daughter  Sarah  in 

stnictioii  in     Consideration  of  her  paying  50^.  to  Anne  C,  and  in  case 

Biiaston ».      Sarah  died  without  lawful  issue  the   said  house  to  go  to 

Warburton.  ,  ,^,  .  .      ,     .        .  .  ,  .  ,         , 

testator  s  son  Thomas  or  his  heirs  in  consideration  that  he 
should  pay  to  testator's  son  Joseph  or  his  heirs  the  sum  of  250Z.  twelve 
months  after  Sarah's  death.  Sir  "W".  P.  Wood,  V.-C,  held  that  Sarah 
took  an  estate  in  fee  with  an  executory  devise  over.  He  thought  there 
could  have  been  no  doubt  on  the  point  if  the  limitation  had  been  to 
Sarah  expressly  in  fee,  and  he  addressed  himself  chiefly  to  the  question 
whether  the  result  was  the  same  here,  where  the  fee  was  given  onlj' 
by  implication  from  the  imposition  of  the  charge  directed  to  be  paid  by 
Sarah. 

One  of  the  grounds  on  which  the  restrictive  construction  has  been 
held  justified  by  the  terms  of  the  ulterior  devise  is  that,  on  the  failure 
of  issue  in  question,  the  devise  is  to  the  then  survivors  of  certain  pei'- 
sons  living  at  the  testator's  death.  Thus,  in  Greenwood  v.  Verdon  (e). 
Gift  on  death  where  the  testator  gave  legacies  to  certain  persons  by  name, 
without  issue  and' then  devised  all  the  residue  of  his  personal  property  and 
the'JfsM--^  all  his  real  estate  to  his  wife  and  son  for  their  lives,  and 
viving.  after  the  decease  of  the  wife,  to  the  son  his  heirs  and'assigns 

forever,  and  from  and  after  the  decease  of  the  wife  and  of  the  son 
without  issue,  to  be  equally  divided  among  the  then  surviving  legatees, 

(a)  Goodwin  ».  Clarli,  1  Lev.  35.    See  ante,  Vol.  I.  p.  255,  n.  (j). 

(b)  See  Fearne,  C.  R.  471. 

(c)  The  next  case  was  Porter  v.  Bradley,  3  T.  R.  143. 

Ud)  2  K.  &  J.  400.  (e)  1  K.  &  J.  74. 
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share  and  share  alike  ;  Sir  W.  P.  "Wood,  V.-C,  held  that  the  failure  of 
issue  of  the  son  was  restricted  by  the  ulterior  gift,  and  that  the  son 
took  an  estate  in  fee,  with  an  executory  gift  over  if  he  died 
without  issue  living  at  the  death  *  of  the  last  surviving  lega-  *512 
tee  ;  and  there  being  issue  living  at  that  period,  that  the  estate 
in  fee  became  absolute.  The  V.-C.  said:  "When  the  gift  is  upon 
the  death  of  the  first  taker  without  issue  to  the  then  surviving  legatees, 
that  is,  to  those  persons  named*  in  the  will  who  should  then  be  surviv- 
ing, it  cannot  be  a  transmissible  interest "  (i.  e.  not  vested  in  posses- 
sion) ' '  which  is  given  to  them  ;  and  the  only  interest  which  they  could 
take  must  be  one  which  would  accrue  on  thejr  surviving  the  specified 
period,  and  therefore  it  must  necessarily  be  a  personal  benefit  that  was 
intended  for  these  legatees  ;  and  the  period  at  which  it  was  to  take  effect 
being  upon  the  failure  of  issue  of  a  preceding  devisee,  I  cannot  regard 
the  limitation  as  pointing  to  an  indefinite  failure  of  issue,  but  a  failure 
which  might  take  place  in  the  lifetime  of  those  legatees  who  were  named 
in  the  will." 

Such  a  case,  therefore,  is  one  to  which  the  doctrine  of  Crowder  v. 
Stone  (/)  is  applicable. 

The  intention  to  confer  a  personal  benefit  (on  which  the  restricted 
construction  immediately  depends)  is  not  shown,  unless  the  ulterior 
devisees  are  to  survive  not  only  the  prior  devisee,  but  also  his  issue  ; 
i.  e.  unless  they  are  to  be  living  at.the  period  of  possession  (g).  And 
unless  they  are  persons  living  at  the  testator's  death,  the  intention  to 
confer  a  personal  benefit,  indeed,  might  appear,  but  the  restricted  con- 
struction would  not  be  justified,  because  an  indefinite  failure  of  issue  is 
not  inconsistent  with  persoi^al  enjoyment  by  the  devisees  if  these  may 
be  born  at  any  time  after  the  testator's  death  (/i)-] 

Again,  in  Gee  v.  Corporation  of  Manchester  (i),  where  a  testator  gave 
one  seventh  of  his  real  and  personal  property  to  each  of  his  „,   ^ 

n     1,  ,.  ,,.  ,    Words  re- 

seven  sons  and  daughters,  his  or  her  heirs  executors  and  stricted  by  al- 

administrators,  and  if  any  of  them  "  die  without  issue,  that  ternatne  Kift 

'  •'  'to  issue  (if 

their   share   returns   to   my   sons    and    daughters,    equally  any)  at  thex 
amongst  them,  and  if  any  of  my  sons  and  daughters  die  "^*™- 
and  leaving  issue,  that  they  take  their  deceased  parent's  share, 
share  and  share  alike;"  it  *was  held  that  the  words  "if  any    *513 
die  without  issue,"  did  not  import  a  general  failure,  so  as  to 

(/)  Ante,  p.  508. 

((/)  1  K.  &  J.  83,  citinfc  Garratt  v.  Cockerell,  1  Y.  &  C.  C.  C.  494,  a  case  of  personalty, 
post,  p.  528.  See  also  Chadock  v.  Cowley.  Cro.  Jac.  695.  In  Ex  parte  Hooper,  1  Drew. 
264,  21  L.  J.  Ch.  402,  stated  ante,  p.  466,  Kinderslcy,  V.-C,  appears  not  to  have  rejtarded 
this  distinction.  But  the  opinion  of  this  eminent  lawyer,  though  weighty,  was  extra-judicial ; 
for,  as  the  children  of  H.,  the  tenant  for  life,  were  held  to  take  vested  interests  at  birth,  it  was 
unnecessary  to  decide  whether  the  gift  over  pointed  to  failure  of  objects  of  the  preceding 
devise  (which  had  not  happened),  or  (as  the  V.-C.  is  reported  to  have  ruled)  to  failure  of  issue 
living  at  the  death  of  H.  (which  also  had  not  happened),  or  to  an  indefinite  failure,  so  as  give 
H.  an  alternative  remainder  in  tail  if  the  remainder  in  fee  to  her  children  had  not  taken 

(A)  1  K.  &  J.  8.3,  citing  Candy  v.  Campbell,  2  CI.  &  Fin.  421,  8  Bli.  469.] 
(i)  17  Q.  B.  737. 
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create  an  estate  tail  in  the  parent ;  for  the  latter  part  of  the  clause 
expressly  provided  that  if  there  was  issue,  they  (that  is  all  the  issue) 
should  take  their  parent's  share,  share  and  share  alike  ;  whereas,  if  the 
former  part  of  the  clause  were  construed  to  give  an  estate  tail,  the 
eldest  son  only  would  talie  his  parent's  share,  and  the  two  parts  would 
thus  be  inconsistent. 

Ulterior  gifts  Another  ground  upon  which  the  restricted  construction 
being/or  life  has  been  adopted  is,  that  the  ulterior  devises  confer  estates 

only.  y      ;•>         1 

for  life  only. 

Thus,  in  Roe  d.  Sheers  v.  Jeffery  (Jc),  where  a  testator  devised  to  his 
daughter  A.  for  life,  and  after  her  death  to  his  grandson  B.  and  to  his 
heirs  forever ;  but  in  case  B.  should  depart  this  life  and  have  no  issue, 
then  his  will  was  that  the  said  premises  should  be  and  return  unto  E.,M. 
and  S.  or  the  survivors  or  survivor  of  them,  equally  to  he  divided  between  them  ; 
Lord  Keriyon,  after  citing  Pells  v.  Brown  (l)  as  a  leading  authority, 
said:  "  On  looking  through  the  whole  of  this  will,  we  have  no  doubt 
that  the  testator  meant  that  the  dying  without  issue  was  confined  to  a 
failure  of  issue  at  the  death  of  the  first  taker ;  for  the  persons  to  whom 
it  is  given  over  were  then  in  existence,  and  life-estates  are  only  given  to 
them." 

Lord  Hardwicke,  in  Trafford  v.  Boehm  (m),  seems  als6  to  have  enter- 
tained an  opinion  that  words  referring  to  a  dying  without  issue,  fol- 
lowed only  by  limitations  for  life,  -svere  "  confined  to  a  failure  of  issue 
during  the  lives  in  being ;  "  but  the  case  before  him  did  not  raise  the 
question,  as  the  devise  (which  was  of  money  to  be  laid  out  in  land) 
operated  as  an  immediate  disposition  of  the  reversion. 

That  the  mere  circumstance  of  the  subsequent  estates  being  for  life 
Observations  '^^^^  should  be  made  a  ground  for  varying  the  construction 
on  Roe  v.        is  extraordinary,  since  it  is  every  day's  practice  to  limit  an 

"^'  estate  for  life  in  remainder  after  an  estate  tail,  which  in- 

volves precisely  the  absurdity  which  is  here  supposed  to  flow  from  hold- 
ing the  words  to  import  an  indefinite  failure  of  issue.  Indeed,  this  view 
of  the  case  appears  to  have  been  a  surprise  to  the  parties  ;  for,  in  the 
opinions  of  counsel  taken  on  behalf  of  the  ulterior  devisee  (with  a  peru- 
sal of  which  the  writer  has  been  favored),  the  only  ground  upon 
*514  which  his  claim  was  considered  *  to  be  tenable  (if  at  all)  was,  that 
Porter  v.  Bradley  (n)  had  decided,  in  opposition  to  former  authori- 
ties, that- the  words  leaving  no  issue,  per  se  and  without  any  aid  from  the 
context,  were  to  be  construed  leaving  no  issue  living  at  the  death.  As 
this  hypothesis,  however,  is  clearly  overthrown  by  the  long  line  of 
authorities  before  referred  to  (o),  Porter  v.  Bradley  and  Roe  v.  Jeffery 
must  rest  on  their  peculiar  circumstances,  i.e.  the  former  on  the  ex- 
planatory force  of  the  superadded  words  "  behind  him,"  and  the  latter 
on  the  circumstance  of  the  devises  over  being  exclusively  for  life. 

(Jc)  r  T.  R.  589.  {I)  Ante,  508,  n.  (m)  3  Atlt.  449. 

(ffl)  Ante,  509.  (o)  Ante,  498. 
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At  all  events,  it  is  clear  that  the  doctrine  of  Roe  v.  Jefferj'  applies 
onlj-  where  all  the  ulterior  estates  are  merely  for' life  ;~  for  in  „  taiHh 
Barlow  v.  Salter  (/>)  Sir  W.  Grant  refused  to  extend  it  even  estates  must 
to  a  bequest  of  personal  estate  where  one  of  sevei-al  ulterior  ^^ '"''  ''^''' 
legatees  took  a  /t/e-interest  and  the  others  absolutely.     ' '  It  appears  in 
some  of  the  early  cases,"  he  said,  "  that  the  judges  inclined  to  hold 
these  words  to  mean  without  issue  at  the  death  of  the  person  named  ; 
but  ever  since  Beauclerk  v.  Dormer  {q)  I  think  a  different  rule  has  pre- 
vailed ;  and  it  is  now  settled  that,  unless  there  are  expressions  Sir  W. 

or  circumstances  from  which  it  can  be  collected  that  these  words  G'ia"''s5'tate- 

•^  ment  oi  the 

are  used  in  a  more  confined  sense,  they  are  to  have  their  legal  sig-  general  rule. 

nification,  viz.  death  without  issue  generally.  The  court  ought  not  cer- 
tainlj-  to  profess  to  adopt  one  of  these  rules,  and  yet  to  proceed  as  if 
the  other  was  the  right  one,  which  however  is  done  when  the  meaning  of 
the  words  is  held  to  be  narrowed  by  expressions  or  circumstances  that  do 
not  raise  anj'  fair  inference  of  a  restricted  intention.  The  single  circum- 
stance in  this  case  relied  upon  in  favor  of  the  restricted  construction  is 
that  one  of  the  four  persons  to  whom  the  bequest  over  is  made  is  to  take 
onlj'  a  life-interest  in  his  part,  which  is  to  be  divided  among  the  survivors. 
If  there  is  any  case  which  has  ascribed  to  the  circumstance  of  a  devise 
over  for  life  the  effect  here  contended  for,  I  beg  leave  to  doubt  the 
soundness  of  the  decision.  The  case  of  Eoe  d.  Sheers  v.  Jeffer^'  cer- 
tainly gives  no  countenance  to  that  doctrine,  as  the  devise  over  was  only  of 
life-estates,  and  on  that  ground  Lord  Kenj^on  compared  it  to  Pells  v. 
Brown  (f)..  So,  in  Trafford  v.  Boehm  the  ground  was  that  all  the  estates 
were  for  lives,  and  for  lives  onlj^." 

*  In  two  more  modern  cases  the  circumstance  of  the  property  *515 
being  in  the  devise  over  charged  with  sums  of  money,  to  be 
disposed  of  by  the  will  of  the  first  devisee  (though  not  made  vised^over  ^' 
payable  within  a  definite  period  after  his  death  as  in  Nichols  charged  with 
V.  Hooper  (s) ) ,  seems  to  have  formed  the  principal  ground  for  '^S"'^"'*' 
holding  the  words  under  consideration  to  import  a  dying  without  issue 
at  the  death. 

Thus,  in  Doe  d.  Smith  v.  Webber  {t)  a  testator  devised  and  be- 
queathed real  and  personal  estate  to  his  niece  H.  her  heirs  executors 
administrators  and  assigns  forever,  and  provided  that  in  case  she 
should  happen  to  die  and  leave  no  child  or  children,  then  he  devised 
unto  his  niece  B.  his  freehold  lands  called  "W.,  to  her  and  her  heirs  for- 
ever, joa^in^r  1,000?.  unto  the  executor  or  executors  of  his  said  _^^  ^^  p^jd 
niece  H. ,  or  to  such  person  as  she  by  her  last  will  and  iestqment  to  the  execu- 

iors    &c     of 

shoidd  dir'ect.     It  was  held  that  H.  took  an  estate  in  fee,  sub-  the  prior' 
ject  to  an  executory  devise  on  her  leaving  no  issue  at  her  devisee. 

(p)  17  Ves.  479.  See  also  Doe  d.  Jones  v.  Owens,  1  B.  &  Ad.  318;  [Re  Rye's  Settlement, 
10  Hare,  111;  Peyton  v.  Lambert,  8  Ir.  Com.  Law  Rep.  485.] 

(q)  2  Atk.  308"  ()■)  Cro.  Jac.  590.  U)  Ante,  510. 

(0  1  B.  &  Aid.  713 ;  [and  see  Chaniberlayne  v.  Chamberlayne,  6  Ell.  &  Bl.  625,  633.] 
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• 

death.  Lord  Ellenborough  disclaimed  any  stress  on  the  word  "  children  " 
as  distinguished  from  issue,  as,  where  the  intent  required  it,  it  had  been 
held  to  include  all  descendants,  mediate  and  immediate  (?<)  ;  and  the 
present  ease,  he  observed,  called  for  such  a  construction ;  otherwise, 
in  the  event  of  H.  dj-ing  without  leaving  any  child  surviving  her,  but 
leaving  grandchildren,  B.,  the  devisee  over,  would  take  in  exclusion 
of  such  grandchildren  {x) ,  which  would  be  contrary  to  the  manifest  in- 
tention of  the  testatrix.  But  the  circumstance  upon  which  he  mainly 
relied  was,  that  of  the  1 ,000?.  being  payable  to  the  executors  or  nominee 
of  H.  in  the  event  of  her  leaving  no  issue,  which  he  said  was  equally 
strong  with  the  circumstance  in  Roe  v.  Jeffery  of  the  devises  over  being 
for  life  only,  it  being  a  personal  provision,  and  to  be  made  to  a  person 
or  persons  to  be  appointed  by  H.  in  her  will.  The  event  contemplated 
by  the  testatrix  seemed  to  have  been  a  proximate,  and  not  a  remote 
event,  namely,  a  failure  of  issue  at  H.'s  death,  and  not  an  indefinite 
failure  of  issue  which  might  happen  at  any  f-emote  period.  Lord  Ellen- 
borough  also  observed  that  as  two  tenements  only  were  given  over  on 

that  event,  that  was  an  additional  reason  to  show  that  the  devise 
*516     over  could  not  be  considered  as  converting  the  *  prior  devise  into 

an  estate  tail ;  as  that  would  make  the  same  words  of  devise  op- 
erate to  give  two  different  estates,  an  estate  tail  in  part,  and  an  estate 
in  fee  in  the  residue  (y). 

'  So,  in  Doe  d.  King  v.  Frost  (2),  where  a  testator  devised  to  his  son 

W.  and  his  heirs  certain  real  estate,  and  after  giving  to  his  wife  an 

'  annuity  thereout,  to  be  paid  by  W.,  provided  that,  if  "W".  should  have 

„.    ,   ,,         no  children  child  or  issue,  the  estate  was  on  the  decease  of 

Words  'on  '  •' 

the  decease  W  to  become  the  property  of  the  heir  at  law,  subject  to  such 
legacies  as  he  (W.)  might  leave  hy  will  to  any  of  (he  younger 
Effect  of  branches  of  the  family  ;  it  was  held  that  W.  took  an  estate  in 
legacies  to  be  fee,  with  an  executory  devise  over,  in  the  event  of  his  dying 
by'prk^dev-  leaving  no  issue  at  his  death,  to  such  person  as  should  be 
isee.  then  and  in  that  event  heir  at  law  ;  Abbott,  C.  J.,  observing 

that  it  was  the  plain  intention  of  the  testator  that,  at  the  period  of  tlie  de- 
cease of  his  son  W.,  it  should  be  ascertained  whether  the  estates  devised 
to  him  bj'  the  will  should  then  vest  in  him  in  fee  absolute!}-,  or  pass 
over  to  some  other  person,  subject  to  any  such  legacies  as  the  son  might 
by  his  will  devise  to  any  of  the  younger  branches  of  the  faniil3\ 

In  this  case,  Holroyd,  J.,  adverted  to  the  words  "  on  the  decease  of 

(u)  See  ante,  101,  [406]. 

(x)  As  "grandchildren"  they  took  nothing.  His  Lordship  must  here  be  understood  as 
referring  to  the  possible  benefit  they  might  take  bv  ijift  or  descent  from  their  ancestor,  and 
which  is  considered  to  be  in  the  testator's  contemplation  in  making  the  devisee's  estate  inde- 
feasible on  his  leaving  such  objects.  i 

(,!/)  [See,  however,  Coltsmann  r.  Coltsmann,  post,  p.  521.]  An  observation  somewhat 
similar  was  made  in  Goodright  v.  Dunham,  Doug.  251 ;  but  the  obvious  answer  is,  tliat  tlie 
construction  turned  not  on  the  Krst  words  limiting  tlie  property  to  the  devisee  and  his  heirs 
(which  were  common  to  bolli  devises),  but  on  the  subsequent  qualifving  words,  wliicli  applied 
to  the  two  tenements  exclusively.  This  remark  (it  will  be  percei\ei)  does  not  affect  the  gen- 
eral grounds  of  the.decision. 

(2)  a  B.  &  Aid.  546.     [And  see  Stratford  v.  Powell,  1  Ba.  &  Be.  1,  noticed  post,  p.  624.] 
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the  said  W. ;  "  but  in  the  earlier  case  ofWalter  t>.  Drew  (a),  Worcis  on  or 
where  the  devise  was  that  if  W.  (the  testator's  eldest  son)  '?/'««^'' 'he  de- 

■    ^  •'    cease. 

should  happen  to  die  and  leave  no  issue  of  his  body  lawfully' 
begotten,  that  then  in  that  ease,  and  not  otherwise,  after  the  death  (i) 
of  W. ,  the  testator  gave  and  bequeathed  all  his  lands  of  inheritance  to 
R. ,  to  have  and  to  hold  the  same  after  the  death  of  W.  to  him  and  his 
heirs  ;  Comyn,  C.  B.,  held  it  to  be  an  estate  tail  in  W.  (c). 

So,  in  Doe  d.  Cock  v.  Cooper  (d)  no  notice  was  taken  of  a 
*  similar  expression,    notwithstanding-  the   stress   laid    on   the     *517 
words  introducing  the  devise  over  as  conferring  an  estate  tail. 
[And  in  Jones  v.  Rj-an  (e),  where  the  devise  was  to  A.  and  his  heirs  for- 
ever, and  in  case  A.  should  die  without  lawful  issue,  the  tes-    words 
tator  desired  that  after  his  (A.'s)  death  the  property  should    V"-^?'?; '/'^ . 
go  to  B.'  and  her  heirs  ;  and  in  case  A.  and  B.  should  both    not  restriet- 
die  without  lawful  issue,  then  to  C.  and  his  heirs,  a.nd  after  his    '''■''■ 
(C.'s)  death  without  issue,  to  D.  and  his  heirs  ;  Sir  E.  Sugden  held  that 
A.  toolt  an  estate  tail.    He  laid  some  stress  on  the  fact  that  B.  undoubt- 
edly took  an  estate  tail,  and  that  it  was  not  likelj',  from  the  frame 
of  the  will,  that  A.  and  B.  were  intended  to  have  different  estates  :  but 
it  is  evident  that  independently  of  this  fact,  he  would  have  held  that 
A.  was  tenant  in  tail ;  observing  that  though  the  gift  over  was  "  after 
the  death  of  A.,  5-et  it  was  after  his  death  without  issue." 

On  the  other  hand,  in  Ex  parte  Davies  (/) ,  where  lands  were  devised 
to  M.  in  fee,  and  in  case  M.  should  die  without  leaving  any  -^ords  "n< 
lawful  issue  of  his  bodj-,  the  lands  were  a{  his  death  devised  to  his  death  " 
C.  and  F.  in  fee,  in  equal  shares ;  Sir  R.  Kindersley,  V.-C,  '■«"™"™- 
said  that  no  distinction  could  be  made  between  "at  "and  "on,"  and 
decided  on  the  authority  of  Doe  v.  Frost  that  M.  took  an  estate  in  fee, 
with  an  executory  devise  over  in  case  he  left  no  issue  living  at  his  death. 

Again,  in  Parker  v.  Birks  (ff),  where  a  testator  devised  lands  to  his 
nephew  A.  his  heirs  and  assigns  forever ;  but  in  case  A. 
should  die  without  child  or  children  of  his  body  lawfullj^  his"decease" 
begotten,   he  devised  the  same  lands  to  the  children  of  his  ''<^'d  ''estric- 

tive. 

niece  B.  their  heirs  and  assigns  forever  on  the  decease  of  the 
said  A. ;  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  A.  took  an  estate 
in  fee-simple  subject  to  an  executory  devise  over  in  case  he  died  with- 
out issue  (/()  living  at  his  death. 

(o)  Com.  Rep.  373.  [There  was  no  direct  devise  to  W.,  but  he  was  heir  at  law,  see  Tol.  I. 
p.  556.] 

(i)  bee  this  expression  in  regard  to  personalty.  Pinbury  v.  Elkin,  1  P.  W.  563,  post, 
p.  522,  and  other  cases. 

(c)  As  to  estates  tail  by  implication,  see  Vol.  I.  p.  553,  Vol.  II.  p.  494. 

(d)  1  East,  229,  ante,  425.  Where,  as  in  this  case,  the  prior  devise  confers  an  estate  tail, 
it  could  hardly  be  contended  that  such  words  rendered  the  remainder  over  contingent  on  his 
leaving  no  issue  at  his  death ;  as  to  which,  see  some  observations  ante,  446 ;  [still  less  that  the 
gift  over  was  not  a  remainder  but  an  executorv  devise;  see  remarlts  on  Broailhurst  v.  Morris 
(2  B.  &  Ad.  1)  made  by  Kindersley,  V.-C,  2"  Sim.  N.  S.  122,  and  by  Wood,  V.-C,  1  K.  & 
J.  166 ;  and  see  Wollen  v.  Andrewes,  2  Bing.  126  (life-estates  to  survivors  after  informallj' 
expressed  devise  in  tail).  (e)  9  Ir.  Eq.  Rep.  249.  (/)  2  Sim.  N.  S.  114. 

(g)  1  K.  &  J.  166.  (A)  Doe  i).  Webber,  1  B.  &  Aid.  713. 
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The  last  two  cases  and  Doe  v.  Frost  were  considered  in  Coltsmann 
V.  Coltsmann  (i)  to  have  settled  the  rule  of  construction  for 
cases  as  to       cases  in  which  the  devise  is  to  A.  in  fee,  and  if  he  dies  with- 
ll^V"  ",*"''"  out  issue,  then,  at  or  on  his  death,  over.     And  the  rule  was 
apphed  in  the  case  last  mentioned,  although  the  words  used 
were  "  die  without  heirs  of  the  body.''     But  the  words  "  after  his 
death  "  are  not  quite  so  strong  (k) ,  pointing  less  precisely  to  the  mo- 
ment of  death. 
*518  *But  of  course  the   context  may  show  that  the   recog- 

nized construction  of  on  or  at  was  not  intended.  Thus 
d  ^n°"  I'Td  ^■'^  Pej'ton  v.  Lambert  (/),  where  a  testator  devised  lands  to 
on  the  con-  his  sisters  B.  and  M.,  as  tenants  in  common  in  fee  ;  and  in 
stdctive."^^"  ^^^^  ^-  should  die  without  issue,  her  share  to  go  to  her 
husband  for  life,  and  to  descend  immediately  on  his  death 
to  her  sister  M.  and  her  issue;  "  and  in  case  M.  should  happen  to 
die  without  issue,  then  her  half  to  descend  upon  her  death  to  B.  and  her 
issue,"  and  if  she  leave  no  issue,  to  her  husband  for  life  ;  and  in  case  both 
'the  testator's  sisters  should  die  without  issue,  he  devised  the  land  to 
H.  C.  in  fee.'  B.'s  moiety  alone  was  in  question  ;  but  the  limitation  of 
M.'s  moietj',  "  that  in  case  M.  should  die  without  issue,  then  her  half 
was  to  descend  upon  her  death  to  B.  and  her  issue,"  was  referred  to  as 
giving  the  restricted  construction  to  the  words  "  die  without  issue  "  in 
that  part  of  the  will,  and  as  affording  an  explanation  of  their  import 
in  the  previous  part  relating  to  B.'s  moietj'.  But  the  Court  of  Q.  B. 
(Ir.)  considering  that  there  was  a  clear  cross-limitation  of  an  estate 
tail  to  each  sister  of  the  moiety  originally  devised  to  the  other  sister, 
followed  by  a  devise  over  of  the  entire  estate  to  H.  C.  in  fee  in  the 
event  of  both  sisters  "  d3-ing  without  issue;"  and  that  if  the  original 
limitations  to  the  sisters  were  read  as  conferring  on  them  estates  in  fee 
simple,  with  executory  devises  over  in  the  event  of  their  dying  without 
issue  living  at  their  respective  deaths,  the  different  moieties  of  the  es- 
tate would  (in  the  event  of  either  cross-limitation  taking  effect)  be  held 
by  the  same  person  for  different  estates,  with  power  as  to  one  moiety 
to  bar  the  subs'equent  estates,  and  no  such  power  as  to  the  other  moi- 
ety ;  and  that  other  results  might  follow  equally  at  variance  with  the 
testator's  apparent  intention  ;  held  that  the  sisters  took  estates  tail  in 
their  respective  moieties  :  and  that  although  the  expressions  relied  on 
had  in  some  cases  had  the  effect  contended  for,  yet  in  the  present  case 
it  was  more  likely  the  expressions  were  used  to  denote  that  the  cross- 
limitation  to  B.  was  to  take  effect  immediate^  upon  the  failure  of  the 
estate  which  M.  took  under  the  preceding  limitation,  and  not  as  in- 
tended to  fix  the  death  of  M.  as  the  period  for  ascertaining  whether  her 
estate  should  determine  or  become  absolute.] 

(i)  L.  E.  3  H.  L.  121,  stated  post,  p.  521.    Cf.  Dunk  v.  Fenner,  2  R.  &  My.  557. 
(k)  Per  Wood,  V.-C,  1  K.  &  J.  165. 
(/)  8  Ir.  Com.  Law  Rep.  485. 
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It  will  be  observed  that  in  all  the  preceding  eases  [where  the  re- 
stricted construction  was  adopted]  the  prior  limitation  Distinction 
on  *  which  the  words  under  consideration  were  en-     ti'SlQ  suggested. 

n     1  1  1       J        T  t  1  ■  1       «  \Yliere  prior 

grafted  would,  standing  alone,  have  given  the  fee  to  devise  is  for 

the  devisee.  It  is  proper  to  notice  this  fact,  as  between  '^*'^  ""'■''■ 
such  cases  and  those  in  which  the  preceding  devise  would  confer  a  life- 
estate  onlj-,  some  distinction,  it  is  conceived,  will  be  found  to  exist. 
Undoubtedly,  the  two  cases  are  parallel  in  regard  to  the  effect  of  words 
importing  an  indefinite  failure  of  issue  of  the  first  taker,  which,  in  both 
instances,  create  in  hiin  an  estate  tail ;  yet  it  is  by  no  means  clear  that 
they  concur  as  to  the  force  of  expressions  or  circumstances  requisite  to 
confine  those  words  to  a  dj'ing  without  issue  at  the  death ;  since  that 
construction  is  attended  with  very  different  degrees  of  convenience  in 
the  respective  cases.  Where  the  preceding  devisee  would  take  the  fee, 
the  convenience  is  all  on  the  side  of  the  restricted  construction,  which 
renders  such  fee  defeasible  on  his  not  leaving  issue  at  his  death,  and 
places  the  estate  out  of  the  power  of  the  first  taker,  who  might,  if  he 
were  tenant  in  tail  (as  he  would  be  if  the  words  were  construed  to 
mean  an  indefinite  failure  of  issue),  defeat  the  ulterior  estate.  To  pre- 
vent this  consequence,  the  courts  have  generallj',  in  such  cases,  lent  a 
willing  ear  to  the  arguments  in  favor  of  the  restricted  (and  which  we 
have  seen  to  be  the  popular)  interpretation  of  these  words  (m) . 

On  the  other  hand,  where  the  first  devise  would  confer  an  estate  for 
life  onlj-,  the  restricted  construction  imputes  a  very  improbable  inten- 
tion to  the  testator ;  for,  as  it  raises  no  estate  tail  in  the  first  devisee, 
nor  (it  should  seem)  an  implied  estate  by  purchase  in  the  issue,  the 
land  goes  absolutely-  from  the  devisee  at  his  death,  whether  he  leave 
issue  or  not ;  and  that  event  is  material  only  as  bearing  on  the  right  of 
the  ulterior  devisee  ;  for,  although  the  property  ceases  to  belong  to  the 
prior  devisee  whether  he  leave  issue  surviving  him  or  not,  yet  it  is  to 
pass  over  to  the  remainder-man  only  in  case  the  prior  devisee  do  not 
leave  issue,  which  it  is  hard  to  suppose  could  have  been  really  meant. 
And  if  the  distinction  suggested  by  these  obs.ervations  has  not  been  a 
recognized  principle  of  construction  in  anj^  one  of  the  cases,  yet  its 
influence  maj'  be  traced  in  some  of  them. 

*Thus,  in  Wyld  v.  Lewis  (n),  where  a  testator  devised  to  his     *520 
wife  E.  without  any  words  of  limitation,  and  then  proceeded  to 
declare,  that  "  if  it  shall  happen  that  my  said  wife  E.  shall  Estate  tail 
have  no  son  or  daughter  (o)  by  me  begotten  on  the  body  of  created,  not- 

(m)  See  accordingly  per  Wood,  V.-C.  "In  no  case  in  which  an  estate  in  fee-simple  has 
been  limited  by  the  lirst  words  has  that  estate  been  reduced  to  an  estate  tail  in  order  to  con- 
strue the  words  of  the  ^ift  over  on  the  death  of  the  devisee  without  issue  to  be  a  remainder. 
It  is  begging  the  question  to  say  that  the  ^ift  over  is  to  be  taken  to  be  a  remainder;  because 
it  is  necessary  first  to  make  out  that  the  gift  in  fee  is  cut  down  to  an  estate  tail."  Parker  o. 
Birks,  1  K.  &  J.  166.    Jones  v.  Ryan  was  not  cited.] 

(n)  1  Atk.  432;  West's  Cas.  t.  Hardw.  311. 

(o)  "Son"  and  "daughter"  seem  to  have  been  here  used  as  words  of  limitation,  as  to 
whicli  see  ante,  400. 
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withstanding  the  said  E.  and  for  want  of  such  issue,  then  the  said  prem- 

r6strictiv6  »/  •/  '  l 

expressions,  ises  to  return  to  my  brother  J.,  if  he  shall  be  then  living,  and 
his  heirs  forever,  only  paying  to  his  two  brothers  (A.  and  B.)  the  sum 
of  150Z.  within  one  year  after  the  decease  of  the  said  E. ; "  Lord  Hardwicke 
held  that  E.  took  an  estate  tail ;  observing  that  the  objection,  that  by 
the  opposite  construction  the  grandchildren  would  be  excluded,  was  a 
strong  argument  for  this. 

But  his  Lordship  might  have  included  in  this  observation  the  children 
of  E.,  none  of  whom  could  have  taken  unless  she  had  an  estate  tail. 

This  case  had  two  circumstances,  either  of  which,  according  to  the 
Observations   ^^octrinc  of  the  preceding  cases,  would  have  restrained  the 
upon  Wy Ids.  words  to  issue  living  at  the  death  :  1st,  That  of  the  ulterior 
''^'^"  devisee  being  to  take  only  if  he  should  be  then  living,  which 

would  seem  to  bring  it  within  the  principle  of  Roe  v.  Jeffery  (jo)  (as- 
suming that  case  to  be  rightly  decided) ,  to  say  nothing  of  the  argument 
which  might  be  founded  on  the  reasoning  of  the  court  in  Pells  v. 
Brown  (q)  ;  2dly,  The  charge  imposed  on  the  devisee  over,  which,  it 
will  be  remembered,  was  the  ground  of  the  restricted  construction  in 
Nichols  V.  Hooper  (r).  Doe  v.  Webber  (s),  and  Doe  v.  Frost  (/)  ;  and 
has  greater  force  in  Wyld  v.  Lewis  than  in  the  two  latter  cases,  on 
account  of  the  direction  to  paj'  within  a  definite  period  after  the  death. 
Lord  Hardwicke,  indeed,  admitted  that  in  general  tliis  was  a  very 
proper  circumstance  to  induce  that  construction. 

It  is  evident,  therefore,  that  Wj-ld  v.  Lewis  can  only  be  reconciled 
with  the  line  of  decisions  just  referred  to  on  the  hypothesis  before  sug- 
gested ;  and  hence  we  are  conducted  to  the  conclusion,  that,  the  cases 
in  which  a  limitation  over  in  default  of  issue,  succeeding  a  gift  to  a  per- 
son and  his  heirs,  has  been  confined  to  a  failure. of  issue  at  the  death, 
do  not  necessaril3-  apply  to  cases  in  which  thej'  are  preceded  bj'  a  gift 

expressly  or  constructively  for  life  only  (u). 
*521  *  [But  if  two  estates  be  devised  to  A. ,  one  in  fee-simple  and 
the  other  for  life,  and  if  he  die  without  issue,  then,  in  one  and 
Gifts  in  fee  ^^e  same  sentence,  both  estates  be  given  over  at  the  death 
and  for  life  lo  of  A.,  it  would  be  difficult  not  to  give  these  words  in-  both 
bv  one  o-ift  cases  the  same  meaning,  however  different  their  effect  in 
overofT)otii    the  respective  cases  might  be.     Thus  in  Coltsman  w.  Colts- 

3.t  Q6£Ltn.  or 

A."  lieldre-  man  (x),  where  by  will  a  testator  devised  to  his  son  J.  C. 
stnctive.  jjjg  '■i  property  lands  and  premises"  at  F.,  with  the  live  and 
dead  stock  and  the  furniture;  also  his  "  lands  and  premises"  at  D.  ;' 
and  bj'  codicil  directed  that  if  J.  C.  should  die  without  heirs 
wittiout  heirs  of  his  body,  in  that  case  and  in  default  of  such  heirs  the 
ofhisbody,     lands  at  F.,  with  the  furniture,  and  the  lands  at  D.,  should 

(p)  Ante,  p.  513;  [and  of  Greenwood  v.  Verdon,  ante,  511.] 

(j)  See  ante,  508,  n.  (r)  Ante,  510. 

■«)  Ante,  515.  .  (()  Ante,  516. 

'(m)  See  also  Simmons  v.  Simmons,  8  Sim.  22;  Butt  v.  Thomas,  11  Ex.  235, 1  H.  &  N.  109. 

fx)  L.  R.  3  H.  L.  121. 
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at  his  son's  death  descend  and  be  transferred  to  A.  and  his  *^". ',',*!;  Y'^ 
heirs,  charged  with  any  provision  made  bj'  J.  C.  for  his  wife  restrictive. 
with  the  testator's  consent.  Also  if  J.  C.  should  die  without  heirs  of  his 
body,  in  that  case  and  in  default  of  such  heirs  the  testator  bequeathed 
6,000Z.  to  his  daughter.  It  was  held  in  D.  P.  that,  as  to  the  lands  at 
F.,  which  by  the  will  were  given  to  J.  C.  in  fee,  the  limitation  over  was 
an  executory  devise  to  take  effect  in  the  event  (which  had  happened)  of 
J.  C.  dying  without  an  heir  of  his  body  living  at  his  death.  Lord 
Cairns  said  that  the  words  were  clear  and  distinct,  and  pointed  to  a 
succession  to  J.  C.  which  arose  if  at  all  at  his  death  and  at  no  other 
time :  this  construction  was  further  recommended  because  the  person- 
alty would  thus  go  over,  as  intended,  with  the  realty ;  and  because  it 
was  clear  that  bj'  the  bequest  to  the  daughter  a  personal  benefit  to  her 
was  intended.  Then,  as  to  the  lands  at  D.  which  by  the  will  were  given 
to  J.  C.  for  his  life  only,  it  was  held  that  the  words  of  limitation  over 
being  the  same  must  be  construed  in  the  same  way  as  in  the  case  of  the 
lands  at  F.  (i.e.  as  indicating  a  failure  of  heirs  at  the  death  of  J.  C.) 
although  being  applied  to  a  different  estate  the  effect  would  be  different, 
namely  to  create  a  remainder.  Whether  the  prior  estate  of  J.  C.  was  a 
life-estate  only  (as  held  bj'  Lords  Cairns  and  Cranworth),  or  (as  con- 
tended on  the  authority  of  Wyld  v.  Lewis  and  as  held  by  Lord 
Chelmsford)  was  enlarged  to  an  estate  tail  by  the  gift  over  (?/)  it  was 
unnecessary  to  decide ;  since  in  either  case  J.  C.  had  hy  his  acts  ac- 
quired the  fee-simple  and  defeated  the  remainder  (z). 

In  this  case  it  was  contended  by  A.  that  the  prior  estate  in 
the  *  lands  at  D.  was  enlarged  by  the  gift  over  to  a  fee-simple,  *522 
so  that  the  gift  over  was  an  executory  devis6  and  therefore  un- 
affected by  the  acts  of  A.  But  this  construction,  though  favored  by 
some  of  the  judges  in  the  court  below  (a),  was  rejected  in  D.  P.,  Lord 
Cairns  observing  that  whatever  authority  there  miglit  be  for  holding 
that  a  general  devise  to  A.,  followed  by  a  devise  over  if  A.  died  with- 
out heirs  of  his  body,  or  without  heirs  of  his  body  living  at  his  death  (b), 
might  be  expanded  into  an  estate  tail,  in  order  to  provide  for  heirs  of 
the  body,  he  knew  of  no  authority  for  expanding  it  into  a  fee-simple. 

Another  case  in  which  the  words  in  question  bear  the  restricted  con- 
struction is  where  the  limitation  over  is  preceded  by  a  power  prjor  gift  to 
implying  a  gift  in  default  of  appointment  to  the  issue  of  the  ■?'"<:  ^^. 
donee  living  at  his  death.     This  exception  was  first  estab-  plied  from 
lished  in  bequests  of  personal  estate,  and  the  authorities  P"'^^''- 
which  estabUsh  it  will  be  noticed  in  the  next  section  (c) .] 

(y)  But  as  to  this  see  Vol.  I.  p.  555. 

(z)  For  if  the  piior  estate  was  an  estate  for  life  the  remainder  was  contingent.  If  the  prior 
estate  was  enlarged  to  an  estate  tail  the  remainder  was  said  to  be  vested,  as  to  which  see 
above,  pp.  446.  616,  n.  (d). 

(a)  17  Ir.  Com.  Law  Rep.  N.  S.  692,  citing  a  suggestion  made  by  the  author,  ante,  p.  272, 
which  is  discountenanced  by  the  opinion  of  Lord  Cairus. 

(J)  As  to  this,  see  Vol.'  I.  p.  555.  (c)  Sect.  3;  subs.  3. 
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What  will  III.    Our  next  inquiry  is,  what  expressions  or  circum- 

lestrict  in  re-  stances  in  the  context  will  cut  down  the  words  under  consid- 

gai'd  to  per-  .  ,  ,  ,  •     7       j     ■  i    ^  1 

tonal  estate,  eration  to  issue  living  at  the  aeatn,  in  regard  to  personal 
^  estate. 

held  to  be  re-  1.  As  to  the  eocpressions  which  nave  been  held  to  have 
^'™"^^-         this  effect. 

Death  with-  [A  gift  Over  on  death  under  the  age  of  twenty-one  and 
coupM^with  ■without  issue,  is  held  to  refer  to  death  under  that  age  and 
anotlier  con-  leaving  no  issue  surviving  (d).  This  agrees  with  the  rule 
ingeiicy.        respecting  real  estate  (e). 

The  effect  of  the  words  "  at,"  "  on  "  and  "  after  "  death,  applied  to 
gifts  Over  of  personal  estate,  has  been  the  subject  of  frequent  discus- 
sion.] 

In  Pinbury  v.  Elkin  (/)  a  testator  having  made  his  wife  executrix, 
"After  his  and  given  her  all  his  goods  and  chattels,  provided  that  if  she 
heurrertric-  should  die  without  issue  by  him  {g)  then  after  her  decease  (Ji) 
tive.  80L  should  remain  to  his  brother  J.     Lord  Parker,  C,  held 

that  the  words  imported  a  dying  without  issue  at  the  death,  for 
*523  tha,t  a  contrary  construction  would  be  repugnant  to  *  the  words 
"  after  {i.e.  immediately  after)  her  decease,"  which  would  be  car- 
lying  the  payment  be3'ond  the  daj-,  and  Would,  he  said,  be  as  absurd  as 
to  appoint  the  day  of  payment  to  be  to-morrow,  if  it  shall  rain  this  day 
twelvemonth. 

Sir  W.Grant  has  (?)  intimated  a  doubt  whether  the  word  "after"  was 
"  Immedi-  properly  construed  immediately  after  in  the  last  case.  But, 
the  "decease  '^^  course,  there  can  be  no  difficulty  (as  this  dictum  impliedly 
of  A."  admits)  where  such  is  the  expression.    Accordinglj',  in  Strat- 

ton  V.  Payne  {k)  [it  seems  to  have  been  thought]  that  in  case  of  a 
bequest  to  A.  and  the  heirs  of  her  bod^',  and  for  want  of  such  issue  to 
the  children  of  B.  immediately  after  the  decease  of  A.,  the  latter  gift  was 
good  by  reason  of  the  words  in  italics ;  [but  as  it  turned  out  that  the 
words  "  after  the  decease  of  A."  had  been  erased  before  execution  of 
the  will,  and  had  been  deliberately  excluded  from  probate,  the  point  did 
not  arise.] 

Pinbury  v.  Elkin  seems  to  have  been  followed  in  several  instances. 
"After  his  Thus,  in  Wilkinson  v.  South  (?),  where  a  term  of  j-ears  was 
heW^restric-  bequeathed  to  A.  and  to  the  heirs  of  his  body  and  to  their 
tive.  heirs  and  assigns  for  ever  (m),  and,  in  default  of  such  issue, 

[d)  Martin  v.  Long,  2  Vera.  151;  Pawlett  «.  Doggett,  ib.  86;  Bradsliaw  v.  Skilbeck, 
2  Bing.  N.  S.  182,  the  words  in  this  case  were  ambiguous,  but  held  equivalent  to  the  expres- 
sion in  the  text;  and  see  Balguv  v.  Hamilton,  Mose.  186.  (e)  Ante,  p.  505.1 

(  /■)  1  P.  W.  563,  2  Vern.  768,  766,  Pre.  Ch.  483.  (j/)  See  ante,  378. 

(h)  As  to  this  expression  applied  to  devises^  see  ante,  616. 

(j)  See  Dnnn  v.  Pennv,  19  Ves.  648,  1  Mer.  22. 

(k)  3  B.  P.  C.  Toml.  99,  cit.  in  Read  v.  Snell,  2  Atk.  647. 

(l)  7  T.  R.  655.  [And'  see  Gawler  v.  Cadby,  Jac.  346,  where  the  words  were  weaker,  and 
as  to  which  see  Ch.  XLIV.] 

(m)  The  circumstance  of  the  limitation  being  in  these  special  terms  is  not  material.  They 
amount  simply  to  an  absolute  gift ;  see  post. 
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then  after  his  decease  to  B.  and  his  heirs  ;  this  was  held  to  be  an  execu- 
tory bequest  to  B.  in  case  of  A.  dying  without  having  issue  at  his 
death. 

So,  in  Trotter  v.  Oswald  (n),  where  a  testator  gave  the  residue  of  his 
real  and  personal  property  to  the  use  of  B.  during  his  life,  "After  his 
and  to  the  lawful  heirs  of  his  body  after  his  demise  ;  but  in  j^gy'^/J'sti.;;,. 
case  of  his  dying  without  issue  of  his  bodj',  after  his  decease  tive. 
he  gave  all  such  residue  to  O.  ;  the  question  was,  whether  the  bequest 
over  of  the  personalty''  was  good.    Sir  LI.  Kenyon,  M.  R. ,  said  that,  if  the 
will  had  stopped  at  the  bequest  to  B.  and  the  lawful  heirs  of  his  body, 
it  would  clearlj^  have  given  him  the  absolute  property  [iii  the  personal 
estate] ,  and  so  if  it  had  rested  at  the  words  "  if  he  die  without  issue  ;  " 
but  the  important  words  follow,  "  after  his  decease  I  give,"  &c.    These, 
he  said,  made  it  a  contingencj'  with  a  double  aspect ;  if  he  had  had  a 
child  at  his  death,  then  the  limitation  over  would  have  been  at  an  end ; 
but,  if  not,  it  was  within  legal  limits. 

*  But  in  Donn  v.  Penny  (o)  the  words  "  after  him"  were  held  *524 
not  to  var}'  the  construction.  The  devise  was  in  the  following 
words  :  "I  give  my  dearly  beloved  wife  all  the  real  and  per-  ii  ji^ftei-him  ■> 
sonal  estates  for  her  life,  and  after  her  I  give  the  same  to  held  not  to  be 
my  cousin  R.,  all  my  real  and  personal  estates  to  him 
and  his  male  issue  ;  for  want  of  issue  male  after  him  I  give  the  same  to 
W.  and  his  male  issue  ;  for  want  of  issue  male  I  give  the  same  to  W.  and 
S.,  taking  the  name  of  D.,  and  their  male  issue."  R.  having  died 
without  leaving  issue,  the  personal  estate  was  claimed  by  W.  the  next 
legatee  ;  and  it  was  contended  for  him,  that  the  words  "  after  her"  fol- 
lowing the  gift  to  the  widow  meant,  immediately  after  her  decease,  and 
that  the  words  "after  him"  in  the  gift  in  question  might  receive  the 
same  construction.  But  Sir  W.  Grant  held  that  the  expression  was  too 
ambiguous  to  divert  the  words  of  the  devise  from  their  legal  construc- 
tion. He  considered  the  testator  could  not  have  had  a  different  inten- 
tion with  respect  to  this  legatee  and  the  several  legatees  whose  bequests 
were  in  the  same  words  without  this  expression  and  who  were  post- 
poned to  him  ;  and  as  already  noticed,  he  questioned  the  soundness  of 
Pinbury  v.  Elkin  (jo). 

The  observations  just  quoted,  and  those  which  occur  in  Barlow  v. 
Salter  {q) ,  evince  the  extreme  reluctance  of  this  distinguished  „  ■  , 
judge  to  permit  words  importing  a  failure  of  issue  to  be  cut  upon  the  pre- 
down  by  an  equivocal  context.  That  no  judge  of  later  <=^'i'"S  cases, 
times  would  have  departed  from  the  legal  sense  of  the  words  upon  such 
an  expression  as  that  in  Pinbury  v.  Elkin,  admits  of  little  doubt ;  but 
with  great  deference  it  is  submitted  that,  followed  as  that  case  has  since 
been,  and  particularly  in  Trotter  v.  Oswald,   and  Wilkinson  v.  South 

{n)  1  Cox,  317. 

(o)  19  Ves.  545,  1  Mer.  20,  with  which  compare  Porter  v.  Bradley,  3  T.  R.  143,  ante,  p.  509. 

Ip)  Ante,  522.  (g)  17  Ves.  483;  ante,  514. 

487 


*525  "DIB   WITHOUT   ISSUE," — WHEN   EESTEICTED 

(neither  of  which  was  cited  in  Donn  v.  Penny) ,  it  is  too  late  to  question 
its  authority.  We  are  taught,  however,  by  Sir  W.  Grant's  decision  in 
Donn  V.  Penny,  that  the  doctrine  of  Pinbury  v.  Elkin  will  not  be  applied 
to  any  case  in  which  the  variation  of  phrase  is  such  as  fairly  to  take  it 
out  of  the  reach  of  its  authority. 

Where  the  words  a.re,  >"  immediately  after"  or  "at  the  decease"  of 
Words  "  at  *^®  ^''®*  taker,  the  applicability  of  the  doctrine  of  Pinbury 
his  decease"  v.  Elkin  Seems  to  be  still  more  conclusive  on  account  of  the 
res  uc  ue.  greater  definiteness  of  the  expression.  [Thus,  in  Stratford 
V.  Powell  (r)  where  personalty  was  bequeathed  to  the  testator's 
*525  wife  *  absolutely-,  "and  after  failure  of  issue  at  and  on  the 
decease  of  my  wife,"  then  over.  Lord  Manners  held,  that  the 
gift  over  was  good  as  referring  to  failure  of  issue  at  death.]  So,  in 
"Atth  ■  Eackstraw  v.  Vile(s),  where  a  testator  having  by  his  will 
death"  held  given  his  son  one  fourth  share  in  his  personal  estate,  by  a 
restrictive,  codicil  declared  that  his  son's  share  should  be  only  for  the 
natural  life  of  himself  and  his  wife,  provided  they  had  no  issue,  and  at  their 
death  should  become  a  part  of  the  residue.  Sir  J.  Leach,  V.-C,  held 
that  the  failure  of  issue  was  plainly  confined  to  the  death  of  the  sur- 
vivor, by  the  direction  that  the  share  was  to  become  part  of  the  residue 
at  theu'  death. 

Of  course  the  word  "then,"  as  commonly  interposed  between  two 
Word  "  then"  limitations,  has  no  effect  in  restricting  words  importing  a  fail- 
between'two*'  ^^^  °^  ^^^"^  *°  i^^"'®  living  at  the  death.  Used  in  this  way, 
limitations,  "then"  is  a  particle  of  inference,  connecting  the  conse- 
quence with  the  premises,  and  meaning  "in  that  event,"  or  "  if  that 
happens."     It  is,  therefore,  a  word  of  reasoning  rather  than  of  time  {(). 

III.  2.  Another  ground  upon  which  the  words  in  question  have  re- 
Bequest  over  ceived  a  restricted  construction  is,  that  the  bequest  over 
involving  a  jnyolves  a  personal  trust  and  confidence.  To  this  principle 
trust.  Mr.   Fearne  (m)   refers  the  case   of  Keily  v.   Fowler    (x), 

where  a  testator  bequeathed  his  worldly  substance  unto  his  daughter,  in 
case  she  married  with  consent ;  in  case  she  married  without  consent,  she 
was  to  have  only  twenty  cows  and  a  horse  ;  and,  after  appointing  execu- 
tors, he  provided  that  in  case  his  daughter  should  die  without  issue,  his 
substance  should  return  back  to  his  executor,  to  be  distributed  as  he 
should  therefore  direct ;  and,  lastly,  in  case  his  said  daughter  should  marry 
without  consent,  or  die  without  issue,  his  substance  should  return  back  to 
his  executors,  to  be  by  them  distributed  in  manner  following,  viz.  to  J.  D. 

\M  1  Ba.  &  Be.  1;  and  see  same  construction  applied  to  devises,  ante,  517.] 

(s)  1  S.  &  St.  60i. 

(0  Per  Lord  Brougham,  in  Campbell  v.  Harding,  2  R.  &  My.  411.  See  also  Stanley  v. 
J.ennard,  1  Ed.  87,  ante;  Beauclerk  v.  Dormer,  2  Atk.  308;  [Gill  v.  Barrett,  29  Beav.  372.] 
The  above-quoted  passage  in  Lord  Brougham's  judgment  was  cited  with  commendation  by 
Sir  K.  Bruce,  in  Pye  o.  Linwood,  6  Jur.  619,  where  an  attempt  was  again  made,  and  with  no 
better  success,  to  found  an  argument  for  the  restrictive  construction  on  the  word  "then." 

(m)  Fea.  482.  W  3  B.  P.  C.  Toml.  209,  Wilm.  298. 
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1007.  and  several  other  pecuniary  legacies,  and  to  liis  daughter  twenty 
cows  and  a  horse.  It  was  held,  that  the  bequest  over  was  to  talce  effect 
on  the  deatli  of  the  daughter  without  issue  living  at  the  death. 

This  case,  and  the  ground  for  it  above  suggested,  were  *  disap-     *526 
proved  of  by  Lord  Thurlow  in  Bigge  r.  Bensley  (y) ,  who  observed, 
"  that  it  would  be  better  to  say  that  in  Keily  v.  Fowler  there  y,^    ^,  ,. 
was  no  rule  of  construction  than  [adopt]  Mr.  Fearne's."    The  upon  Keily  d. 
fact  probably  was,  that  this  verj*  learned  writer,  finding  the  case    '  "^^  *" ' 
so  decided,  put  it  upon  the  best  ground  he  could  discover.    The  ground, 
however,  to  which  he  has  referred  it  does  not  exist ;  for  the  trust  was 
not  necessaril3-  personal  to  the  executors  named,  but  might  have  been 
executed  bj-  the  representatives  of  the  survivor  :   and  as  it  is  clear  that 
a  transmissible  trust  raises  no  stronger  argument  against  the  ordinary 
construction  than   a  transmissible  interest ;  e    consequent-id,  a   personal 
trust  (i.e.  exclusively  personal)  does  raise  as  strong  an  argument  as  a 
personal  interest  (z).     The  argument  founded  on  the  nature  of  the  prop- 
erty given  over  to  the  daughter,  namelj',  cows  and  horses,  to  which  Mr. 
Fearne  also  alludes,  appears  to  be  not  more  conclusive. 

A  limitation  to  the  survivor  of  several  [living]  persons  in  default  of 
issue  of  eitlier  [forms]  another  exception  to  the  rule  which  ^yj^^,..  ^u. 
construes  these  words  to  import  an  indefinite  failure  of  issue  ;  gift  over  is  to 
["  for  it  will  be  intended  that  the  survivor  was  meant  indi-  *''™""'"- 
vidually  and  personally'  to  enjoy  the  legacj',  and  not  merely  to  take  a 
vested  interest  which  might  or  might  not  be  accompanied  by  g,ctual 
possession  (a)." 

Thus,  in  Hughes  v.  Saj^er  (5),  where  a  testator  gave  a  share  of  his 
residuary  personal  estate  to  A.  and  B.,   "and  upon  either  Presumption 
of  their  d3-ing  without  children,  then  to  the  survivor,''  it  was   worddfatthe 
held  that  the  words  ' '  dying  without  children  "   (which  were  restricted 
understood  to  be  equivalent  in  that  case  to  "  dying  without  wTslutend- 
issue  ")  must  be  taken  to  be  children  living  at  the  death  of  ^'^• 
the  party,  because  if  either  of  the  legatees  died  leaving  issue,  it  was  not 
probable  that  the  survivor  would  live  to  see  a  failure  of  issue,  in  the 
general  sense.] 

With  this  agrees  Eanelagh  v.  Ranelagh(c),  where  one  of  several 
grounds  upon  which  words  referring  to  the  failure  of  the  issue  of  certain 
pecuniary  legatees  were  held  not  to  import  an  indefinite  failure  of  issue 
(so  as- to  turn  express  life-interests  previously  given  to  the  legatees  into 
absolute  interests),  was,  that  the  ulterior  gift  which  the  word  in  ques- 
tion served  to  introduce  was  in  favor  of  the  "  survivors  "  of  the 
legatees;  which  *term,  it  was  considered,  meant  according  to  *527 
its  more  obvious  sense  persons  living,  and  was  not  used  synony- 

Oj)  1  B.  C.  C.  187.     [The  citation  in  the  text  is  from  Fea.  C.  E.  484,  ii.  by  Butler. 
Brown's  report  is  different,  and  not  very  intelligible.] 
iz)  As  to  which,  see  ante,  pp.  513,  514. 
[(n)  Per  Sir  W.  Grant,  M.  K.,  Massey  v.  Hudson,  2  Mer.  133. 
(6)  1  P.  W.  534.]  (c)  2  My.  &  K.  441. 
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mously  with  others,  so  as  to  confer  interests  transmissible  to  the  repre- 
sentatives of  predeceased  legatees.  [And  a  similar  decision  was  made 
in  Westwood  ?;.  Southey  (d). 

So,  in  Turner  v.  Frampton(e),  where  the  bequest  was  to  A.  and  B. 
"  if  living  at  my  death,  but  if  either  of  them  shall  happen  to  die  before 
me  or  at  any  time  after  without  issue,  then  I  give  the  share  of  him  or 
her  so  dj'ing  and  without  issue  to  the  survivor  of  them  ; "  Sir  J.  K. 
Bruce,  V.-C,  held  that  this  meant  failure  of  issue  at  death  (/). 

But  the  presumption  in  favor  of  a  limited  construction  of  the  words 
Presumption  "  in  default  of  issue  "  arising  from  the  use  of  the  word  "  sur- 
repelled  yiyor  "  is  repelled  where  words  of  limitation  are  sujjeradded 

to  "survivor"  to  that  word.  The  addition  excludes  the  presumption  that 
words"ot  i*  ^^^  ^  mere  personal  benefit  that  was  intended  for  the  sur- 
limitation.  vivor :  for,  though  there  should  be  no  such  failure  of  issue 
as  would  enable  him  personally  to  take,  yet  his  representatives  would 
be  entitled  to  claim  in  his  right  whensoever  the  failure  of  issue  should 
happen.  Sir  W.  Grant,  M.  R.,  who  thus  stated  the  rule  in  Masse3-  v. 
Hudson  (jr),  acted  upon  it  iri  that  case,  where  words  of  limitation  were 
superadded,  and  on  the  same  occasion  discovered  that  Nieholls  v.  Skin- 
ner (A),  with  which,  as  reported,  his  decision  appeared  to  clash,  was  in 
fact  an  additional  autliority  in  favor  of  it.  ^ 

It  is  to  be  observed  that  the  reasons  given  by  the  M.  R.  for  the  dis- 
tinction allowed  in  cases  where  the  representatives  of  the  "survivor" 
are  expressly  mentioned  seem  to  apply  with  equal  force  to  everj-  case 
where  the  survivor  takes  more  than  a  life-interest  under  the  will, 
whether  the  representatives  are  mentioned  or  not.  The  cases',  how- 
ever, show  that  it  is  the  fact  that  they  are  mentioned,  rather  than  the 
effect  prodticed,  which  creates  the  distinction  (i)  ;  since,  the  re- 
*528  stricted  construction  has  *  prevailed  in  consequence  of  the  use  of 
the  word  ' '  survivor  "  in  many  cases  where  such  survivor  has  taken 
a  transmissible  interest  (Jc) .] 

So,  if  the  ulterior  bequest  which  is  to  take  effect  on  the  failure  of 
issue  be  to  persons  who  shall  be  living  at  the  time,  the  same  reasoning 
seems  to  apply ;  but,  in  order  to  let  in  the  force  of  this  argument,  the 
ulterior  bequest  must  be  so  framed  as  to  be  confined  to  persons  living 

Ud)  2  Sim.  N.  S.  192.  See  also  per  Lord  Brougham,  2  R.  &  My.  405 ;  Fisher  v.  Barrv, 
2  Iloi;.  153, 

(e)  2  Coll.  331. 

(/■)  Where  "survivors"  means,  as  it  sometimes  does,  "others"  (post,  Ch.  XLVII.),  the 
gift  over  is  clearly  on  an  indefinite  failure  of  issue,  and  void ;  and  it  was  said  by  the  judges 
who  decided  Westwood  v.  Southey  and  Turner  «.  Frampton,  that  in  ambiguous  "cases  (wliich 
they  considered  them  to  be)  the  law  leaned  in  favor  of  that  interpretation  of  "survivors" 
which 'would  support  the  bequest  over.     Cf.  Harris  v.  Davi.s,  1  Coll.  416,  post,  s.  4. 


(fl)  2  Mer.  134;  see  also  6'Donohoe  v.  King,  8  Ir.  Eq.  Kep.  185. 

Qi)  Pr.  Ch.  628.     The  gift  was  to  survivors  and  flieir  heirs. 

(!)  See  a  somewhat  analogous  case,  Hodges  i'.  Grant,  L.  E.  4  Eq.  140 ;  and  on  the  signifi- 


cance in  gifts  of  personalty  of  the  presence  or  absence  of  words  of  limitation,  see  Lonsdale  v. 
Berehtoldt,  Kay,  646. 

(Jc)  Hughes  V.  Sayer,  Turner  v.  Frampton,  Westwood  ti.  Southey,  Greenwood  v.  Verdon, 
all  stated  ante,  pp.  5il,  526.] 
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at  the  death  of  the  testator,  and  must  not  embrace  an  indefinite  range 
of  unborn  persons  {I).  [When,  however,  it  is  once  ascertained  by  the 
description  of  the  ulterior  legatees  as  living  at  the  period  of  failure,  that 
failure  at  the  death  of  the  part}'  is  meant,  an  alternative  gift,  to  take 
effect  if  none  of  those  legatees  are  then  living,  to  others  not  so  de- 
scribed, must  also  be  valid  (m).] 

And,  of  course,  if  the  event  which  is  made  the  condition  precedent  of 
the  ulterior  gift  is  not  the  fact  of  the  legatee  surviving  the  Distinction 
extinction  of  issue,  but  merelj'  that  of  his  surviving  the  per-  where  ulterior 
son  whose  failure  of  issue  is  referred  to,  no  ground  is  there-  person  living 
by  laid  for  the  restricted  construction,  as  the  ulterior  gift  "'  '1«^"'  "* 

^  '  1        1       _£.  person  whose 

might  be  intended  to  confer  a  vested  interest  on  the  death  of  issue  is  re- 
such  person,  to  take  effect  in  possession  in  favor  of  the  rep-  '^''''®'^  '"■ 
resentatives  of  the  legatee  on  the  failure  of  issue  at  any  remote  period. 
Thus,  in  Garratt  v.  Cockerell  («),  where  a  testator,  after  beqiieathing 
his  personal  estate  to  his  children,  added,  "  should  all  my  cliildren  die 
without  heirs,  my  propert}'  in  that  case  to.  be  divided  equally  between 
the  children  of  my  brothers  and  sisters  alive  at  the  death  of  my  last  child." 
The  question  was,  whether  the  word  ' '  heirs  "  (which,  it  was  admitted,  was 
synonj-mous  with  issue)  imported  an  indefinite  failure  of  issue,  in  which 
case  the  gift  over  was  void  for  remoteness.  Lord  Langdale,  M.  R., 
and  Sir  K.  Bruce,  V.-C,  successively  decided  in  the  affirmative,  being 
of  opinion  that  the  terms  of  the  gift  over  did  not  (as  contended)  restrict 
the  contingency  to  the  failure  of  issue  at  the  decease  of  the  last 
child.  "  Can  the  words  '  at  the  death  of  my  *  last  child,'  (said  *529 
the  V.-C.)  be  applicable  to  the  actual  division  of  the  property  as 
well  as  to  the  period  at  which  the  collateral  relatives  intended  to  be 
benefited  were  to  be  ascertained  ?  Are  they  suflficient,  in  a  case  of  this 
kind,  to  show  that  he  meant  the  selected  collateral  relatives  to  become 
entitled  in  possession  '  at  the  death  of  his  last  child,'  if  at  all?  Do 
they,  in  short,  furnish  grounds  solid  enough  to  support  the  restrictive 
construction  of  the  phrase  '  die  without  heirs '  ?  Here,  as  it  seems  to 
me,  lies  the  difficult}'  of  the  case.  It  is  true,  as  Sir  W.  Grant  said  in 
Massey  v.  Hudson  (o),  '  a  bequest  to  A.  after  the  death  of  B.  does  not 
import  that  A.  must  himself  live  to  receive  the  legacy.  The .  interest 
vests  at  the  death  of  the  testator,  and  is  transmissible  to  representa- 
tives, who  will  take  whenever  the  event  of  B.'s  death  may  happen.  So, 
if  the  bequest  be  to  A.  in  case  B.  shall  die  without  issue.  If  that  were 
allowed  to  be  a  good  bequest,  A.'s  representatives  would  be  entitled  to 
take  at  whatever  time  the  issue  might  fail,  It  is  for  that  reason  that  it 
is  held  too  remote.' " 

(?y  See  Campbell  v.  Harding,  2  R.  &  My.  390;  [Webster  ».  Parr,  26  Beav.  236;  see  also 
Prior  on  Issue,  p.  85.  In  Destnuches  v.  Walker,  2  Ed.  261,  a  bequest,  in  case  the  prior 
legatee  should  die.without  issue,  to  such  of  the  testatrix's  "nearest  relations  as  should  at  that 
tune  be  living,"  was  held  to  be  void.  But  it  was  not  argued  that  "  relations  "  meant  such  as 
should  answer  the  description  at  the  testatrix's  death;  see  ante,  p.  130. 

(w)  Jones  V.  Cullimore,  3  Jur.  N.  S.  404.    See  also  Gee  v.  Lidflell,  L.  R.  2  Kq.  341.1 
\n)  1  Y.  &  C.  C.  C.  494.  (o)  2  Mer.  130. 
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III.  3.  Another  class  of  cases  remaining  to  be  noticed  is,  where  the 
Prior  (im-  words  importing  a  failure  of  issue  are  preceded  by  a  power 
issue  af  the"  ™pl3'iiig)  ii  default  of  appointment,  a  gift  to  the  issue  of  the 
death.  d«nee  hving  at  his  decease.     In  this  situation  the  words  in 

question  are  evidently  referential,  and,  as  such,  may  seem  to  belong  to 
the  preceding  chapter,  where  indeed  the  cases  have  been  briefly  no- 
ticed {p) ;  but  they  suggest  a  few  observations  which  will  more  prop- 
Qvly  find  a  place  here. 

The  authorities  for  this  exception  to  the  indefinite  construction  are 
Target  v.  Gaunt  (^q)  and  Hockley  v.  Mawbey  (r).  In  Target  v.  Gaunt, 
a  term  of  years  was  bequeathed  to  H.  for  hfe,  and  no  longer ;  and  after 
his  decease  to  such  of  the  issue  of  H.  as  he  should  by  will  appoint,  and  in 
To  such  of  the  case  H.  should  die  without  issue,  then  over.  The  question 
he"shouW  w  ^^®'  ^^^^ther  the  bequest  over  was  good  ;  and  Parker,  L.  C, 
will  appoint,  decided  in  the  affirmative,  observing  that  it  must  be  intended 
such  issue  as  H.  should,  or  at  least  might  appoint  the  term  to,  which 
must  be  intended  is^ue  then  living;  and  that  this  construction 
*530  should  be  the  more  *  favored,  in  regard  it  supported  the  will, 
whereas  the  other  {i.e.  that  the  testator  meant  whenever  there 
was  a  failure  of  issue)  destroyed  it. 

In  Hockley  v.  Mawbey  a  testator  devised  freehold  and  leasehold 
To  E  and  his  estates  to  A.  for  life,  and  after  her  decease  to  his  son  R. 
issue,  (0  be  and  his  issue  lawfully  begotten  or  to  be  begotten,  to  be  divided 
should  thinlc  among  them  as  he  {R.)  should  think  fit,  and  in  case  he  should  die 
fit-  without  issue,  over.    One  question  was,  whether  R.  took  an 

estate  tail  in  the  realtj'^,  and  an  absolute  interest  in  the  personalty, 
or  a  life-interest  only  in  both.  Lord  Thurlow  was  of  opinion  that  he 
had  only  an  estate  for  life.  It  was  evident,  he  said,  that  the  testator 
did  not  intend  the  property  to  go  to  the  issue  as  heirs  in  tail ;  for  he 
meant  that  they  should  take  distributively  (s),  and  according  to  the 
proportions  to  be  fixed  by  the  son,  and  that  it  had  often  been  decided, 
that  where  the  gift  was  in  that  way,  the  parties  must  take  as  pur- 
chasers. After  some  further  remarks,  he  intimated  an  opinion  that 
the  children  took  an  interest  independently  of  the  power,  which  only 
authorized  the  son  to  fix  the  proportions,  and  not  to  choose  whether 
the}'  were  to  take  at  all :  and  that  the  objects,  whosoever  they  were, 
must  be  in  existence  daring  the  life  of  the  son. 

[So  in  Eastwood  v.  Avison  {t),  where  a  testator  devised  land  thus : 
Similar  con-  "  To  S.  SOU  of  mj'  son  W.,  and  if  he  shall  die  without  issue 
structio^n  of  ^-^^^  property  shall  return  to  the  E.  family,  but  if  he  lives  to 
land.  have  children  he  shall  have  power  to  make  a  will  of  it  to  his 

(p)  Ante,  p.  449.  (7)  1  P.  W.  432,  10  Mod.  402,  Gilb.  Eq.  Ca.  149. 

(r)  1  Ves.  Jr.  143,  3  B.  C.  C.  82;  [see  also  Leeming  i'.  Sherratt,  2  Hare,  14,  stated  p.  449; 
Keating  v.  Keating,  LI.  &  G.  t.  Plunk.  291.]  But  see  Simmons  ii.  Simmons.  8  Sim.  22,  post, 
532  i  and  see  Martin  v.  Swannell,  2  Beav.  249 ;  Crozier  1;.  Crozier,  2  Con.  ic  L.  294,  3  D.  & 
War.  373. 

(«)  As  to  this,  see  ante,  428.  [(()  L.  E.  4  Ex.  141.] 
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children ; "  it  was  held  that  the  issue  on  failure  of  which  the  property 
was  to  return  to  the  E.  family  meant  the  children  to  whom  S.  had 
power  to  leave  it  if  he  should  have  an}- ;  and  that  again  meant  children 
living  at  the  time  of  his  death,  as  it  was  to  such  children  alone  that  he 
could  leave  the  property  by  will :  S.  therefore  had  an  estate  for  life  onlj'. 

This  exception  to  the  ■  indefinite  construction  prevails  therefore  '  in 
devises  of  real  estate  as  well  as  in  bequests  of  personaltj-.] 

It  will  be  observed  that  in  the  preceding  cases  there  was  no  express 
gift  to  the  issue,  except  aS  objects  of  the  power.  It  is  now  clear,  how- 
ever (though  doubted  in  Target  v.  Gaunt) ,  that  an  implied  gift  would 
be  raised  in  them  in  default  of  the  exercise  of  the  power  (i«)  ;  and,  if 
the  power  extended  on\j  to  issue  living  at  the  death,  the  trust  was  like- 
wise so  confined,  as  were,  pari  ratione,  the  words  referring  to  the  failure 
of  issue. 

*  But  Hockley  v.  Mawbej'  has  sometimes  been  cited  (x)  as  if    *531 
the  power  had  embraced  issue  generally,  subject  only  to  the 
restriction  on  its  exercise  imposed  hj  the  rule  against  per-  upon  Hock- 
petuities  ;    but  this  supposition   not  only  imputes  to  Lord  ^^J  "■  *''''™^' 
Thurlow  an  inaccuracj-  of  statement  in  regard  to  the  limits 
of  the  rule,  (which  allows  a  term  of  twenty-one  years,  in  addition  to  a 
life  (y),)  but  is  entirely  inconsistent  with  his  restriction  of  the  implied 
gift,  and  the  words  introducing  the  limitation  over,  to  issue  living  at 
the  death,  for  which  there  was  no  pretext  unless  the  power  was  confined 
to  such  issue :  and  the  effect  of  the  words  in  question,  if  not  restricted, 
must  inevitably  have  been  to  make  the  devisee  tenant  in  tail,  which  is 
the  conclusion  against  which  all  his  Lordship's  reasoning  is  directed. 

Without  entering  into  a  discussion  of  the  doctrine,  which  in  such 
cases  restricts  the  word  "issue"  to  objects  living  at  the  death,  on  the 
reasoning  derived  from  the  power,  it  is  sufficient  for  the  present  purpose 
to  show  that,  where  the  term  is  so  restricted,  the  words  introducing  the 
devise  over  on  failure  of  issue  receive  the  same  construction  (z) . 

It  may  be  remarked,  however,  that  if  in  Target  v.  Gaunt  and  Hock- 
ley V.  Mawbey  there  had  been  an  express  limitation  to  the  issue  in  default 
of  appointment,  it  seems  that  such  limitation  could  not,  by  implication, 
have  been  confined  to  issue  living  at  the  death  because  the  power 
embraced  such  objects  only  (a) . 

The  reader  will  have  perceived,  in  this  view  of  the  cases  regarding 
personal  estate,  how  readily  the  courts  from  an  early  period  principle  of 
laid  hold  of  expressions  of  an  ambiguous  character  in  order  the  early 
to  confine  words  denoting  a  failure  of  issue  to  a  dying  with-  "^"^"^^  "°''"^  ' 

(u)  See  Brown  v.  Higgs,  4  Ves.  708,  5  Ves.  495,  8  Ves.  561;  and  other  cases  cited  ante, 
Vol.  I.  p.  551.  (x)  See  Sug.  Pow.  8th  ed.  397.  (y)  See  Vol.  I.  p.  252. 

[(«)  And  compare  Gee  v.  Corporation  of  Manchester,  stated  ante,  512.] 
(a)  See  Smith  v.  Death,  5  Mad.  371,  ante,  Vol.  I.  p.  552;  [Scale  v.  Barter,  2  B.  &  P.  285; 
and  per  Wigram,  V.-C,  .Davidson  v.  Procter,  19  L.  J.  Ch.  396,  14  Jur.  32;    Roddy  j).  Fitz- 
gerald, 6  H.  L.  Ca.  823.]    See  also  Jesson  v.  Wright,  2  Bli.  1,  ante,  365. 
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out  issue  at  the  deaths  and  thereby  avoid  the  giving  to  the  first  taker 
the  absolute  interest,  to  the  exclusion  of  the  legatee  over.  It  is  clear, 
that,  in  some  of  these  cases,  such  an  effect  has  been  attributed  to  ex- 
pressions which  would  not,  at  this  day,  if  the  question  were  res  iniegrn, 
be  held  to  warrant  a  departure  from  the  ordinary  legal  signification ; 
and  they  were  decided,  too,  at  a  time  when  it  was  not- so  well  settled  as 
it  now  is,  that  the  restricted  construction  did  involve  a  departure  from 

that  signification,  as  to  personal  estate  (6) . 
*532  *  It  is  not  surprising,  therefore,  that  some  cases  should  have 
occurred  in  which  the  limited  construction  has  prevailed,  even 
where  such  slight  grounds  as  these  have  been  wanting  (c)  ;  but,  as  to 
which,  it  scarcely  need  be  observed,  that  they  possess  no  authority 
whatever. 

And  even  where  the  restricted  construction  is  apparently  well  sus- 
tained hy  the  early  authorities,  the  practitioner  should  act  upon  the 
doctrine  with  caution,  seeing  that,  in  some  recent  cases,  the  courts  have 
evinced  a  disposition  not  to  pay  ver}'  strict  regard  to  the  distinctions 
(unsubstantial  as  they  certainly  are)  presented  bj-  those  authorities. 
This  remark  is  forcibly  suggested  hj  the  case  of  Simmons  v.  Sim- 
mons {d ) ,  where  the  testator  gave  all  his  real  and  personal  estate  to  a 
trustee,  in  trust  for  his  daughter  for  her  life  for  her  separate  use,  adding, 
"  at  her  decease  she  shall  be  at  liberty  to  will  the  same  to  her  issue  as  she 
maj'  think  fit ;  but  in  case  of  her  dying  without  issue,"  the  testator  gave 
the  property  to  his  brother  and  sister  for  their  lives,  and  in  the  event 
of  his  brother's  death  prior  to  the  death  of  his  daughter,  then  to  the 
children  of  his  brother.  It  was  contended,  on  the  authorit}-  of  Roe  v. 
JefTerj'  and  Target  v.  Gaunt,  that  the  gift  over  was  to  take  effect  in  the 
event  of  the  daughter  dying  without  leaving  issue  living  at  her  death, 
i.e.  issue  to  whom  she  might  "  will  '■  the  property  ;  but  Sir  L.  Shadwell, 
V.-C,  held  that  the  daughter  took  an  estate  tail  in  the  lands  of  inheri- 
tance, and  the  absolute  interest  in  the  personalty. 

.  It  does  not  appear  whether  the  "V.-C.  by  this  decision  meant  to  denj- 
the  authority  or  the  applicability  of  the  cited  cases.  [Their  authority 
was  recognized  in  Eastwood  v.  Avison  (e).] 

IV.  The  rule  of  construction  which  has  been  the  subject  of  discussion 
1  Vict.  c.  26,  in  the  present  chapter  is  abrogated  in  regard  to  wills  made 
WOTdsim-  or' republished  since  the  year  1837  by  the  act  1  Vict.  c.  26, 
porting  a  s.  29  of  wMch,  we  have  seen  (/),  provides  that  words  which 
&'u"^efer  to  ™^y  import  a  want  or  failure  of  issue  of  a  person  in  his  life- 
failure  at        time  or  at  his  death,  or  an  indefinite  failure  of  issue,  [which 

death ; 

(b)  The  contrary  was  maintained  in  most  of  the  cases  on  the  subject  in  Peere  Williams, 
and  the  circumstance  upon  which  reliance  is  now  placed,  as  taking  the  case  out  of  the  rule, 
was  merplv  thrown  in  as  an  auxiliary  argument  in  favor  of  the  limited  construction. 

(c)  Chamberlain  v.  Jacob,  Ami).  72.  See  also  Donne  t>.  Merrefield,  cit.  Gas.  t.  Talb.  56. 
In  Alkinson  v,  Hutchinson,  3  P.  W.  258,  cited  in  the  same  place,  the  material  word  hming 
is  omitted.  {d)  8  Sim.  22.  [(e)  L.  R.  4  Ex.  141.]  (/)  Ante,  p.  493. 
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includes    such  words   as    "die   without    having    a    son"  (g)] 
shall  be  construed  to  *  import  a  want  or  failure  of  issue  in  the     *533 
lifetime  or  at  the  death  (h)  ;  but  on  this  enactment  are  engrafted 
an  exception  and  proviso,  which  exclude  the  operation  of  the  statute 
in  cases  where  the  words  in  question  are  simply  referential  to  the  ob- 
jects of  a  subsisting  estate  tail,  or  a  prior  gift.     The  result,  then,  of 
the  new  doctrine  appears  to  be,  that  the  words  denoting  a  failure  of 
issue  refer  to  a  failure  at  the  death  in  every  case,  unless  one  of  two 
points  can  be  established:    first,  that  the  words  are  refer-  —except  in 
ential  to  the  objects  of  a  prior  estate  or  a  preceding  gift ;  or,  ^^°  '^*^'=^- 
secondl}-,  that  thej'  are  so  clearly  and  explicitly  used  to  denote  a  failure 
of  issue  at  any  time  as  to  exclude  the  statutory  rule  of  construction, 
which,  it  will  be  observed,  only  obtains  where  there  is  an  ambiguity, 
i.e.  where  the  words  may  import  either  a  failure  of  issue  in  the  lifetime 
or  at  the  death,  or  an  indefinite  failure  of  issue.     If,  therefore,  a  testa- 
tor bj'  a  will  made  or  republished  since  1837  devise  real  estate  to  A.,  or 
to  A.  and  his  heirs,  and  if  A.  shall  die  and  his  issue  shall  fail  at  any 
time,  then  to  B.,  A.  will  take  an  estate  tail,  as  he  formerly  would  have 
done  without  these  special  amplif3-ing  words,  which  exclude,  bej'ond  all 
question,  the  application  of  the  enacted  doctrine. 

[Nor   does   the   act   apply  to   the  words  ' '  die  without  heirs  of  the 
hody"  for  there  is  no  ambiguity  in  them.     Thus  in  Harris  v.  ^^^t  ^p^g  not 
Davis  ((') ,  where  freeholds  and  leaseholds  were  given  to  be  ','PPly  'o 
divided  between  several  persons  or  (read  "  and")  their  law-  out"heirs  of  " 
ful  heirs,  and  in  case  of  there  being  no  h^ir  (read  "  heir  of  body." 
the  body  "(/i:),)  then  the  share  or  shares  to  be  divided  in  Harris ». 
equal  parts  among,  the  surviving  legatees.     One  of  the  devi-  ^''^''^• 
sees  having  died,  a  bachelor,  in  the  testator's  lifetime,  it  was  held  by 
Sir  J.  K.  Bruce,  V.-C,  that  as  to  the  freeholds  the  gift  over  of  the 
deceased's  share  took  effect :  but  that  his  share  of  the  leaseholds  lapsed . 
The  V.-C.  said  he  had  doubted  whether  it  might  not  be  possible  by 
means  of  the  word  "  surviving"  or  from  the  joint  operation  of  s.  29  of 
the  Wills  Act  and  the  doctrine  of  Forth  v.  Chapman  to  hold  that  there 
was  no  lapse.     But  upon  consideration  he  thought  that  such  a  con- 
struction of  the  will  could  not  be  maintained.     It  seemed  to  him  that 
the  words  "  there  being  no  heir  "  must  be  held  to  point  to  an  indefinite 
failure  of  issue,  and  that  this  was  one  of  the  cases  in  which 
"  surviving  "  must  be  read  *"  other  "(Z),     The  distinction  be-     *534 
tween  "  die  without  issue,"  or  similarljr  ambiguous  expressions, 
and  die  without  "heirs  of  the  bod3',"  was  more  plainly  recognized  by 
Sir  W.  James,  L.  J.,  in  Dawson  v.  Small  (ot). 

Uq)  Being  "-words  of  precisely'  the  same  import,"  see  1  Ch.  D.  410. 

(A)  See  Re  O'Bierne,  1  Jo.  &  Lat.  352,  in  wliich  an  attempt  seems  to  have  been  made  to 
argJie  that  the  very  words  ".should  he  die  without  issue"  indicated  "the  contrary  intention." 
See  alfo  per  Hall,  V.-C,  Meredith  v.  Treffry,  12  Ch.  D.  172,  and  qu.      ' 

(i)  1  Coll.  416.  (k)  As  to  this,  see  ante,  p.  330. 

(0  But  see  ante,  627,  note  (/).  (m)  L.  E.  9  Ch.  651. 
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It  has  been  doubted  whether  the  exception  depending  on  ' '  such  per- 
"Wheth  r  ^^^  having  a  prior  estate  tail,"  &c.  applies  to  a  gift  of  per- 
woieis  '■  hav-  sonaltj',  or  is  to  be  confined  to  a  devise  of  real  estate,  in 
esfareteil'"  ^'^^'^'i  alone  properly  speaking  there  can  be  an  estate  tail. 
&c.  apply'to  "The  legislature,"  said  Lord  Campbell  (n),  "may  have 
persona  ty.,  j^^ggj^.  applied  these  words  to  personaltj-,  or  maj-  have  had 
reasons  for  intending  a  distinction  between  realtj',  in  which  there  may 
be  an  estate  tail,  to  be  cut  off  by  a  disentailing  deed,  and  personalty  not 
attended  hy  such  incidents."  Harris  v.  Davis  however  did  not  turn  on 
that:  and  in  Green  v.  Green  (o),  where  freehold  and  leasehold  prop- 
erty was  given  to  A.  and  the  heirs  of  his  bodj',  and  "  in  case  of  failure 
of  issue,"  over;  it  was  held  by  Sir  J.  K.  Bruce,  V.-C,  that  although 
strictl3'  speaking  there  could  not  be  a  bequest  of  personaltj'  in  tail, 
j-et,  looking  to  the  words  of  s.  29,  A.  was  entitled  to  the  leaseholds 
absolutely. 

Again,  the  act  does  not  apply  where  the  words  importing  a  failure  of 
Act  does  not  i^^'^®  would,  under  the  old  law,  have  been  construed  not  to 
apply  where  refer  to  an  indefinite  failure  of  issue.  Thus,  in  Morris  v. 
issue '^would  Morris  (p),  where  by  will  made  in  1839  the  devise  was  to 
not  previous-  A.,  and  if  he  should  die  without  issue  or  before  he  shoijld  . 
t'akeii  indefi-  attain  the  age  of  twenty-one  years,  then  over,  it  was  con- 
nitely.  tended  that  "  or"  was  not  to  be  read  "  and,"  and  that  con- 

sequently, though  A.  had  attained  twenty-one,  yet  the  gift  over  would 
take  eflfect  if  he  died  without  leaving  issue  at  his  death ;  but  Sir  J. 
Romill^',  M.  E.,  held  that  "  or"  must  be  read  "and,"  as  it  would  have  been 
before  the  act,  and  that  A.  having  attained  twenty-one  took  an  inde- 
feasible estate  in  fee.  He  said  that  s.  29  had  no  application  where  the 
words  "  die  without  issue"  were  coupled  with  other  words  which  had 
been  the  subject  of  authority  and  decision,  such  as  "  dying  under 
twenty-one,"  nor  did  it  in  such  cases  alter  such  a  gift,  so  as  to  make 
it  determinable  upon  a  dying  without  issue  living  at  death  or  under 
twentjr-one  (q) . 

So  in  Jarman  v.  Yye(r),  Sir  W.  P.  Wood,  V.-C,  held  that,  in- 
asmuch as  it  was  decided  before  the  act  by  Crowder  v.  Stone 
*535  *  that  a  limitation  over  on  the  death  of  A.  without  issue  before 
some  collateral  event  (as  before  the  death  of  B.)  meant  death  and 
a  failure  of  issue  both  happening  in  the  life  of  B.,  such  a  limitation,  not 
being  susceptible  of  the  alternative  constructions  mentioned  in  the  act, 
was  not  affected  by  it.] 

Cases  in  which  gi'ound  is  afforded  by  the  context  for  excluding  the 
operation  of  the  statute  will  probably  be  of  rare  occurrence  ;  for,  as  the 
legal  and  the  popular  signification  will  now  coincide,  it  cannot  be  sup- 
posed that  the  context  of  the'  will  will  often  furnish  grounds  for  negativ- 

(n)  Greenwav  «.  Greenwav,  2  D.  F.  &  J.  137. 

(o)  Green  v.  Green,  3  De  6.  &  S.  480.  {p)  17  Beav.  198. 

Iq)  See  cases  on  this  subject,  ante,  Vol.  I.  p.  505.  (»■)  L.  R.  2  Eq.  784,  ante,  p.  608.] 
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ing  the  restrictive  interpretation ;  and,  for  the  same  reason,  there  will 
be  less  anxiety  on  the  part  of  the  judicial  expounders  of  wills  than  for- 
merly to  discover  grounds  for  departing  from  the  general  rule  —  an 
anxietj'  which  contributed  not  a  little  to  incumber  that  rule  with  its 
numerous  distinctions  and  exceptions.  Where,  however,  the  context 
doss  require  that  the  words  should  be  read  as  importing  a  general  failure 
of  issue,  this  construction  must  be  attended  with  the  same  consequence 
as  under  wills  not  within  the  statute,  whether  that  consequence  be  the 
raising  of  an  estate  tail  bj'  implication  in  the  person  whose  issue  is 
referred  to,  as  in  the  case  already  suggested,  or  the  invalidating  of  the 
gift  over,  which  is  dependent  on  the  failui-e  of  issue.  Hence,  it  is  not 
strictly  true  (as  some  have  supposed)  that  the  recent  act  absolutely 
excludes  the  implication  of  an  estate  tail  from  words  denoting  a  failure 
of  issue ;  it  merely'  requires  that  the  construction  on  which  such  impli- 
cation is  grounded  be  sustained  bj"^  other  expressions  found  in  the  will ; 
and,  as  we  may  confidently'  assume,  for  the  reason  already  suggested, 
that  such  cases  will  be  verj-  infrequent,  the  act  will  eventually  (though 
it  may  be  not  very  speedilj')  reduce  to  insignificance  the  doctrine  re- 
specting the  implication  of  estates  tail  from  the  words  in  question,  as 
well  as  the  numerous  points  of  construction  incidentally  treated  of  in  the 
present  chapter. 
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WHAT     "WOEDS     EAISE     CEOSS-EEMAINDEES     BY     IMPLICATION 
AMONG  DEVISEES   IN   TAIL. 

I.  Words  "in  default  of  such  Issue,"  ^c-,  raise  Cross-Remainders,  when.  —  Alleged  Ex- 

ceptions;—  where  the  Devise  is  to  more  than  two;  —  whei-e  there  is  an  express 
Cross-Limitation ;  where  the  Devise  in  Tail  is  limited  to  the  Devisees  respectively. 
—  Words-"  Remainder,"' "  Reversion,"  raise  Cross-Remainders,  when. 
II.   As  to  executory  Trusts.  —  General  Conclusions. 

Where  lands  are  devised  to  several  persons  as  tenants  in  common  in 
Introductory  *^^^'  ^^^^  remainder  over,  the  question  arises,  whether,  upon 
remarks.  the  determination  of  the  entail  in  each  share,  such  share  de- 
volves upon  the  other  co-devisees  in  tail,  or  immediately  goes  over  to 
the  remainder-man  of  the  entirety.  Such  reciprocal  limitations  to  the 
tenants  in  common  in  tail,  inier  se,  are,  in  professional  language, 
denominated  cross-remainders.  It  is  settled  that  in  wills,  as  distin- 
guished-from  deeds  (a),  they  need  not  be  limited  expressly  (though  in 
correctly  drawn  wills  th6y  are  never  omitted),  but  maj'  be  implied  from 
the  context.^    To  show  what  expressions  have  been  held,  in  judicial 

(a)  Edwards  v.  Alliston,  4  Euss.  78.  [Doe  v.  Birkhead,  4  Exch.  110.  The  latter  case, 
though  not  impugning  the  principle  stated  in  the  text,  oveiTuIes  the  former  on  another 
ground.  And  see  Doe  v.  Wainwright,  5  T.  R.  427;  Doe  v.  Dowell,  ib.  518.  As  to  marriage 
articles  see  post,  p.  548,  n.] 

1  The  following  haS'  been  given  as  an  erally  held  in  this  country  that  a  gift  over 
example  of  cross-remainders  in  A.  and  B.  to  "survivors"  after  a  prior  estate  makes 
arising  by  express  terms :  Devise  of  White-  a  good  executorv  devise,  and  not  a  remain- 
acre  to  A.  and  of  Blackacre  to  B.  in  fee,  and  der.  Ante,  p.  497,  note  1.  Though  when 
if  either  die  without  issue,  the  survivor  to  the  ^ift  over  is  to  a  third  person,  the  words 
take,  and  if  both  die  without  issue,  then  over  "dymg  without  issue"  are  generally  held  to 
to  C.  in  fee.  The  gift  over  to  C,  it  may  be  create  a  remainder.  'Allen  v.  Ashley  School 
observed,  though  void  for  remoteness  as  an  Fund,  102  Mass.  262,  264.  This  will  suffice 
executory  devise,  is  good  as.a  remainder,  but  it  to  show  that  much  of  the  learning  upon  this 
is  postponed  to  the  cross-remainders.  Cross-  subject  is  divested  of  practical  importance 
remainders  to  A.  and  B.  would  be  implied  in  except  in  those  states,  if  there  still  be  such, 
the  following  case:  Devise  to  A.  and  B.  of  in  which  the  word  "survivor"  is  not  deemed 
lots  to  each  and  remainder  over  to  C.  on  the  sufficient  to  affect  the  construction  of  words 
death  of  both.  4  Kent,  Com.  201;  Chadock  of  entailment.  See  the  note  just  cited.  As 
■0.  Cowley,  Croke  Jac.  695 ;  Baldrick  ii.Whity,  the  whole  ciuestion,  however,  is  one  of  actual 
2  Bail.  442;  Williams  v.  Kibler,  10  S.  Car.  intention,  it  may  appear  that  the  testator  diti 
414;  Picot  V.  Armistead,  2' Ired.  Eq.  226;  contemplate  an  indefinite  failure  of  issue, 
Seabrook  v.  Mikell,  1  Cheves.  En.  80 ;  Wall  notwithstanding  the  use  of  the  word  "  sur- 

II.  Maguire,  24  Penn.  St.  248;   Bamford  v.  vivor";   the  result  of  which  would  be  to 
Chadwick,  23  L.  J.  C.  P.  172;  S.  C.  26  Eng.  bring  into  application  the  doctrine  of  cross- 
L.  &  Eq.  302;  Allen  i).  Ashlev  School  Fund,  remainders,  no  executorv  devise  being  ere-- 
102  Mass.  262 ;  Parker  v.  Parter,  5  Met.  134.  ated.    The  definition  of  Sir.  Chancellor  Kent, 
It  will  be  remembered  that  it  is  more  gen-  given    in    substance    supra,   was    doubtless 
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construction,  sufficient  to  raise  such  implication,  is  the  object  of  the 
present  chapter; 

The  principle  has  been  long  admitted  that  wherever  real  estate  is 
devised  to  several  persons  in  tail  as  tenants  in  common,  and  „        ,     . 

_        ,  ,      .  ...  ,  ^  .      General  prm- 

it  appears  to  be  the  testator  s  intention  that  not  any  part  is  cipie  of  the 
to  go  over  until  the  failure  of  the  issue  of  all  the  tenants  in  '^^^^■ 
common,  they  take  cross-remaindei's  in  tail  among  themselves.     The 
great  struggle  has  been  to  determine  when  the  words  in  de-  what  ex- 
fault  of  such  issue,  or  other  expression,  used  to  connect  the  JaS  cmss- 
devise  in  tail  with  the  succeeding  limitation,  may  be  con-  remainders, 
strued  to  demonstrate  such  an  intention.     In  order  to  place  tills  subject 
fully  before  the  reader,  it  will  be  convenient  briefly  to  trace  the  steps 
by  which   the  rule   has  been  gradually  placed   on,  or  rather 
*  restored  to,  its  present  enlarged  and  liberal  footing ;  and  then    *537 
to  state  the  general  conclusions  which  the  cases  warrant. 

One  of  the  earliest  leading  authorities  is  an  anonymous  case  in 
Dj'er  (5),  where  a  man,  having  Ave  sons,  and  his  wife  enciente,  Devise  over, 
devised  two  thirds  of  his  lands  to  his  four  younger  sons  a,nd  ^^^UdUd' 
the  child  en  ventre  sa  'mere,  if  it  was  a  son,  and  to  the  heirs  without  issue  ; 
male  of  their  bodies  begotten,  and  if  they  all  five  should  happen  to  die 
without  issue  male  of  their  bodies,  or  any  of  their  bodies,  lawfidly  begotten, 
then  the  testator  willed  that  the  said  two  parts  should  revert  to  his  right 
heirs.  It  was  held  that  four  of  the  devisees  having  died  without  issue 
male,  the  survivor  was  entitled  to  the  whole  ;  it  being  evidently  the  true 
intent  of  the  devisor,  that,  so  long  as  there  was  any  issue  male  of  his  body 
{qu.  of  the  bodies  of  any  of  the  five  devisees?),  no  part  should  revert 
to  the  heirs. 

So,  in  Holmes  v.  Mej'nell  (c),  where  a  testator  devised  certain  lands 
to  his  two  daughters  and  their  heirs,  equally  to  be  divided  —  in  case  the 
between  them ;  and  in  case  they  happen  to  die  without  issue,  ^^J^ouT 
then  over ;  the  daughters  were  held  to  be  tenants  in  tail  in  issue, 
common,  with  cross-remainders  in  tail. 

These  early  cases  accurately  represent  the  state  of  the  law  at  this 
day ;  but  it  should  be  observed  that  at  one  period  a  notion  appears  to 
have  obtained  that  cross-remainders  could  not  be  implied  between  more 
than  two  persons. 

Thus,  in  Gilbert  v.  Witty  {d)  a  testator,  having  three  sons,  and  being 

(b)  303  b,  13  Eliz.,  sometimes  erroneously  referred  to  as  Clache's  Case,  as  to  which  see 
below,  p.  539. 

(c)  Raym.  452,  2  Show.  136.  {d)  Cro.  Jac.  655. 

framed  upon  some  of  the  earlier  authorities  among  legatees.    Seech.  43;  Fenlev  ».  John- 

(like  Bells  v.  Gillespie,  5  Rand.  273),  which  son,  21  Md.  106,  117.    The  result  in  such  a 

disregard  the  word  "survivor"  when  stand-  case  is  that  upon  the  death  of   one  of  the 

ing  alone.     See  4  Kent,  Com.  275,  279.     But  devisees  in  the  lifetime  of  his  co-devisee,  the 

it  seems  that    cross-limitations  by  way  of  share  of  the  deceased  will  devolve  upon  his 

executory  devise  cannot  be  wholly  implied  representatives  until  the  event  shall  happen, 

(that  is,  without  language  requiring  the  im-  upon  which  the  whole  gift  shall  go  over.    See 

plication)  among  devisees   in  fee,   even  if  post,  p.  557. 
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House  to  seised  of  three  houses,  devised  one  of  the  houses  to  each  son 
vtse 'irthey  *'  ^""^  ^^^  heirs,  providing  that  if  all  his  said  children  should 
all  die,  &c.  depart  this  life  without  issue  of  their  bodies  lawfully  begotten, 
then  all  his  said  messuages  should  remain  and  be  to  his  wife  and  her 
heirs  forever ;  it  was  held  by  Doddridge,  Houghton  and  Chamberlain,  JJ. 
(Lea,  C.  J.,  doubting),  that  these  words  did  not  create  cross-remain- 
ders between  the  sons,  but  that  on  the  death  of  any  one  of  them  without 
issue  his  house  should  go  over  to  his  mother.  Doddridge  said  that 
cross-remainders  might  be  implied  between  two,  but  not  in  a  devise 
of  several  houses  to  three  or  more  persons,  on  account  of  the  uncertainty 
and  inconvenience. "^ 

Here  the  objects  were  not  devisees  in  common  of  undivided  shares  in 
.  .  the  same  land,  but  were  respectively  devisees  of  separate 
between  two  tenements  ;  and  it  is  also  observable  that  Lord  Hale  in  Cole 
and  a  larger  t,.  Levingston  (e),  in  stating  the  inadmissibility,  of  the 

devisees.  *538  impUcation  *  among  more  than  two  devisees,  illus- 
trated it  by  a  similar  species  of  case. 

The  alleged  ground  for  the  distinction  between  the  favored  number 
of  two  and  a  larger  body  of  devisees  seems  to  be  altogether  futile  (/), 
for  it  is  obvious  that  thfe  uncertainty  and  confusion  would  not  be 
greater  in  the  case  of  implied  than  in  that  of  express  remainders  ;  and 
its  origin  can  hardly  be  otherwise  accounted  for  than  by  attributing  it 
to  the  general  indispdsition  of  our  courts  in  early  times  to  adopt  modes 
of  construction  which  were  considered  (though,  in  this  instance,  erro- 
neously) to  have  a  tendency  to  create  questions  of  a  complex  or 
subtle  character.  The  doctrine,  indeed,  which  rejected  the  implica- 
tion between  more  than  two  devisees  did  not  long  (if  in  effect  it  ever 
did)  exist,  but,  for  a  considerable  period  after  it  was  virtuallj^  ex- 
ploded, it  was  permitted  to  preserve  a  semblance  of  authority  :  for  the 
judges,  not  venturing  altogether  to  discard  the  distinction  in  regard 
to  the  number  of  devisees,  said  that  the  presumption  was  in  favor 
of  cross-remainders  between  two,  but  between  more  than  two  they 
were  rather  to  be  presumed  against,  though  such  presumption  against 
them  might  be  repelled  by  a  plain  indication  of  intention  (g). 

(e)  1  Vent.  224. 

( /■)  Indeed,  the  implication  of  cross-remainders  is  convenient,  as  preventing  the  subdivision 
of  shares.  In  one  case,  the  rejection  of  the  implication  doctrine  would  have  entitled  the  lessor 
of  the  plaintiff  to  recover  twenty-five  undivided  three-hundred-and-sixtieth  parts !  [i.e.  ^.] 
Doe  d.  Gorges  v.  Webb,  1  Taunt.  234. 

(a)  See  Lord  Hardwicke's  judgment  in  Marryat  v.  Townly,  1  Ves.  104.  Lord  Mansfield's 
judgments  in  Doe  d.  Burden  ».  Burville,  2  Jiast,  48  a. ;  Pery  v.  White,  Cowp.  780 ;  and  Phipard 

1  This  distinction  has  probably  never  ob-  295,  308 ;  but  the  distinction  there  made  is 

tained  at  common  law  in  the  United  States,  founded  upon  the  peculiar  legislation  of  New 

In  Parker  i).  Parker,  5  Met.  134,  there  were  York  as  to  perpetuities.    Alienation  cannot, 

five  devisees  with  cross-remainders.    In  Wil-  in  that  state,  be  suspended  longer  than  dur- 

liams  V.  Kibler,  10  S.  Car.  414,  there  were  ing  two  lives  in  bemg;   and  where  similar 

three.    A  distinction  based  on  numbers  is  statutes   exist,   the  validity  of    the   devise 

recognized  ii>  Lorillard  v.  Coster,  5  Paige,  172,  will  of  course  be  governed"  accordingly, 
and  in  De  Peyster  v.  Cleudining,  8  Paige, 
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Such  was  the  language  held  upon  this  subject  down  to  a  late  period. 
But  an  attentive  consideration  of  the  cases  will  show,  that  at  this  day 
at  least  there  is  no  real -difference  with  respect  to  the  number  of  per- 
sons between  whom  cross-remainders  can  be  implied.  They  will  not  be 
raised  between  two  unless  an  intention  to  this  effect  can  be  collected ; 
and,  if  such  intention  appear,  they  will  be  raised  among  a  larger  number. 

Not  the  least  of  the  absurdities  flowing  from  the  distinction' in  ques- 
tion was  the  impossibility  of  applying  it  to  a  devise  to  a  class  of  unas- 
certained objects,  who  might  consist  of  any  number  of  persons  in  esse 
at  the  testator's  death,  or  at  some  subsequent  period ;  a  difficulty  which 
was  noticed  by  Lord  Eldon  in  Green  v.  Stephens  (k). 

*  It  was  held  in  Clache's  Case  (i) ,  that  cross-  *539  whether  ex- 
remainders  could  not  be  implied  where  there  were  press  cmas- 
express  cross-limitations  among  the  devisees  in  tail  in  certain  eludes  impli- 
e vents.  A  testator  devised  a  messuage  to  his  daughter  A.  <=atioa. 
and  her  heirs  forever,  and  his  principal  messuage  he  gave  to  T.  his 
j'oungest  daugliter  and  her  heirs,  and  if  she  died  before  the  age  of  sixteen, 
A.  then  living,  he  willed  that  A.  should  enjoy  the  principal  messuage  to 
her  and  her  heirs  forever  ;  and,  if  A.  should  die  having  no  issue,  T.  living, 
then  he  willed  that  T.  should  enjoy  the  share  of  A.  to  her  and  her 
heirs  forever ;  and  if  both  his  daughters  should  die  having  no  issue,  then 
the  testator  devised  all  his  said  messuages  over  [to  the  two  daughters 
of  H.  C.J  T.  died  having  attained  sixteen,  without  issue,  which  raised 
the  question  whether  cross-remainders  could  be  implied  between  the 
daughters ;  and  the  court  held  that  they  could  not ;  for  the  testator 
never  intended  that  the  principal  house  should  go  to  A.,  unless  T.  had 
died  within  the  age  of  sixteen  j-ears  ;  and  no  implication  of  cross-remain- 
ders could  arise  when  an  express  and  special  gift  and  limitation  was  made 
by  the  devisor  himself.  Dj'er  thought  there  was  no  entail,  but  a  fee-sim- 
ple conditional ;  but  the  other  three  judges  were  of  a  contrary  opinion. 

The  doctrine  of  Clache's  Case  was  much  canvassed  in  Vanderplank 
V.  King  (k),  in  which  Sir  J.  Wigram,  V.-C,  decided,  after  much  con- 
sideration, that  the  introduction  of  an  express  Umitation  of  cross-re- 
mainders among  another  class  of  devisees  in  the  same  will  did  not  repel 
the  implication  ;  observing,  that  an  express  gift  of  cross-remainders,  in 
one  event  did  not  preclude  the  court  from  giving  cross-remainders  by 
implication  in  another,  where  either  case  was  clearly  within  the  scope 
of  all  the  reasoning'  upon  which  courts  have  proceeded  in  impl3ang 
cross-remainders. 

[Vanderplank  v.  King  is  clearly  distinguishable  from  Clache's  Case. 
The  latter  case  was  followed  in  Rabbeth  v.  Squire  Q) ,  where  a  testator 

V.  Mansiield,  ib.  800;  and  Sir  L.  Kenvon's,  in  Staunton  «.  Peck,.  2  Cox,  8;  Atherton  v.  Pj'e, 
4  T.  R.  713;  Doe  v.  Cooper,  1  East,  236;  and  "Watson  v.  Foxon,  2  East,  40. 

(A)  17  Ves.  74.  (i)  Dy.  330  b. 

(k)  3  Hare,  1.     [See  also  Atkinson  v.  Holtby,  10  H.  L.  Ca.  313. 

(I)  19  Beav.  77,  4  De  G.  &  J.  406.  As  to  implying  cross-remainders  among  tenants  for 
life,  see  post,  p.  554. 
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devised  real  and  personal  estate  in  trust  to  paj-  the  rents  of  one  fifth 
part  to  each  of  his  five  sons  and  daughters  for  life,  and  after  the  death 
of  each  to  his  or  her  children  whom  he  or  she  should  leave  at  his  or  her 
death,  in  equal  shares  (for  life,  as  it  was  held),  but  if  he  or  she  should 
leave  none,  then  in  trust  for  the  other  sons  and  daughters  for 
*540  their  lives  and  the  issue  of  *  such  as  should  be  dead,  as  before 
directed,  and  when  all  his  children  should  be  dead  the  testator 
gave  the  whole  property  in  trust  for  all  the  children  of  his  five  children 
equally  in  fee.  A  daughter  of  the  testator  died  leaving  a  son,  who  died 
before  the  last  survivor  of  the  testator's  five  children.  The  share  of  the 
deceased  daughter  not  being  expressly  disposed  of  in  the  interval  after 
the  death  of  her  son,  it  was  contended  that  cross-remainders  to  the  other 
children  of  the  testator  and  their  children  must  be  implied  ;  but  it  was 
held  otherwise  by  Sir  J.  RomiUy,  and  on  appeal  by  Lord  Chelmsford, 
the  testator  having  himself  expressed  the  event  in  which  such  remain- 
ders should  take  efifect  in  favor  of  those  objects,  viz.  on  the  death  of  a 
child  without  leaving  a  child  living  at  his  or  her  death. 

Again,  in  Atkinson  v.  Barton  (m)  the  M.  R.  said  the  rule  in  Clache's 
Case  was  that  cross-remainders  cannot  be  implied  between  objects 
where  there  are  express  cJross-remainders  between  the  same  objects  in  dif- 
ferent events  ;  and  he  applied  the  rule  to  the  case  before  him,  refusing 
to  imply  cross-remainders  between  several  stocks  or  branches  of  issue 
on  the  ground  that  there  were  express  cross-remainders  between  the 
individuals  of  each  stock  or  branch.  But  this  was  going  beyond 
Clache's  Case,  and  involved  a  denial  of  Vanderplank  v.  King,  which 
in  Rabbeth  v.  Squire  the  M.  R.  had  clearly  distinguished :  and  his 
decision  was  reversed  by  the  L.JJ.,  K.  Bruce  and  Turner. 

Sir  G.  Turner,  indeed,  went  further :  he  denied  that  Clache's  Case  («), 
had  laid  down  the. supposed  rule,  and  he  thus  stated  the  result  of  the 
„         ,   ^  cases :     ' '  Cross-remainders   are   or   are    not   to   be 

lurner,  L.  J.,  ,.    ■,  t  ... 

on  Clache's     *541     *  implied  according  to  -the  intention,  and  the  circum- 
stance  of  such  remainder  having  been  created  be- 
tween the  same  parties  is  a  circumstance  to  be  weighed  in  determining 

(m)  31  Beav.  277,  3  D.  F.  &  J.  339.  The  decision  of  the  L.JJ.  was  reversed  in  D.  P. 
Atkinson  i'.  Holtby,  10  H.  L.  Ca.  313,  on  another  ground ;  avoiding  the  particular  question 
here  discussed  in  the  text. 

(ra)  He  said,  that  the  decision  in  that  case  proceeded  upon  an  express  limitation  over  (not 
stated  above),  in  case  T.  should  die  having  no  children,  and  not  upon  a  cross-remainder  having 
been  before  created  in  a  different  event,  and  that  it  decided  "that  a  cross-remainder  could  not 
be  implied  against  an  express  limitation."  Now,  the  limitation  here  alluded  to  is  contained 
in  the  following  clause,  which  follows  the  statement  in  the  text :  "  Provided  always  that  if  A. 
do  marry  I.  H.,  then  testator  wills  all  her  part  to  T.  and  to  her  heirs  forever;  provided  also 
that  if  T.  die  having  no  children,  then  he  willeth  nil  the  premises  to  the  said  two  daughters  of 
H.  C,"  i.e.  if  the  farst  proviso  took  effect,  whereby  T.  would  get  "  all  the  premises "  (both 
houses),  then  both  houses  were  to  go  over  if- she  died  having  no  children.  But  A.  "  refused 
J.  H.  and  took  to  husband  G.,"  so  that  (it  is  submitted)  the  L.  J.'s  "express  limitation"  did 
not  oome  into  operation.  Hence,  doubtless,  its  omission  from  the  text,  and  (it  may  be  added) 
from  the  statement  of  Clache's  Case  by  Vaughan,  C.  J.,  Vaugh.  259. 

To  prevent  a  misconception  which  some  of  Sir  G.  Turner's  remarks  are  calculated  to  pro- 
duce, it  should  be  added  that  Mr.  Jarman  was  himself  the  author  of  the  whole  of  vol.  2  of 
"  Powell  on  Devises,"  and  that  tliepresent.  treatise  was  published  by  him  twelve  years  before 
Rabieth  v.  Squire  was  heard. 
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the  intention,  but  is  not  decisive  upon  it"(o).  Atkinson  v.  Barton, 
however,  did  not  raise  this  point. 

There  is,  perhaps,  no  great  practical  difference  between  the  rule  thus 
stated  and  the  rule  deduced  from  Claehe's  Case ;    for  no  ^    ,.     . 

1        /.  ..,..,.  .  1  1        Imphcation 

rule  01  construction  is  decisive,  the  intention  as  shown  by  not  excluded 
the  context  being  in  every  case  the  ultimate  test.     Thus,  in  ^y  partial  ex- 

o  J  _  '  press  limita- 

Coates  V.  Hart  (p),  where  a  testator  gave  the  income  of  one  tion,  on  the 
fourth  of  his  residuary  estate  to  each  of  four  individuals  for  '=°"'<=^'-  • 
life,  and  if  either  of  them  should  die  under  twenty-one  and  without  issue, 
his  share  of  income  to  go  to  the  survivors  for  life  ;  ^  and  from  and  after 
the  death  of  either  of  the  four  leaving  issue,  the  principal,  to  the  in- 
come whereof  their  deceased  parent  had  been  entitled,  was  given  to 
such  issue  ;  and  the  testator  also  gave  to  such  issue  the  share  of  the 
principal  to  the  income  whereof  their  deceased  parent  would  have  been 
entitled  if  he  had  survived  any  other  of  the  four  who  should  afterwards 
die  without  issue  (not  repeating  "and  under  ttventy-one ".)  ;  and  if  all 
the  four  should  die  without  either  of  them  leaving  issue,  the  whole  resi- 
due was  given  to  other  persons.  One  of  the  four  attained  twentj'-one 
and  died  without  ever  having  a  child.  It  was  held  that  her  share  of 
the  income  belonged  to  the  others  by  implication  for  their  lives.  The 
clause  immediatelj'  preceding  the  ultimate  gift  over,  followed  as  it  was 
bj'  the  gift  over  only  in  the  event  of  all  four  dying  without  leaving  issue, 
appeared  to  Sir  G-.  Turner,  L.  J.,  to  furnish  a  necessarj'  inference  that 
the  survivors  were  to  take  during  their  lives  the  income  of  the  share  to 
the  income  of  which  any  of  the  four  dj'ing  without  leaving  issue  had 
been  entitled.  Sir  J.  K.  Bruce,  L.  J.,  thought  the  age  which  the  de- 
ceased legatee  attained  was  immaterial,  and  that  whether  she  died 
before  or  after  twentj'-one  the  ulterior  enjoj-ment  of  the  income  was 
intended  to  be  the  same. 

Whichever  way  the  rule  is  stated,  the  result  in  this  case  must  on  the 
context  have  been  the  same.] 

It  has  been  long  settled,  that,  in  regard  to  executory  trusts  (q),  an 
express  direction  to  insert  cross-remainders  among  another  in  the  case  of 
class  of  objects,  or  even  an  express  cross-limitation  among  tJ^ug'^s^'ex- 
the  same  objects,  does  not  exclude  the  implication.  press  limita- 

*  Thus,  in  Burnaby  v.  Griffin  (r),  where  a  testatrix    *542  ciTsivfof" 
devised  her  real  estate  to  trustees  upon  trust  to  pay  implication. 

one  moiety  of  the  rents  to  her  sister  E.  for  life,  and  after  her  decease, 
the  testatrix  directed  the  trustees  to  convey  and  settle  the  said  moiety 
unto  and  upon  the  daughters  of  E.  as  tenants  in  common  in  tail 
general,    ^'^  with   cross-remainders   for  the   benefit  of  such  daughters," 

(o)  See  also  per  Wood,  V.-C,  Re  Clark's  Trusts,  32  L.  J.  Ch.  525. 
(p)  3  D.  J.  &  S.  504.]      '  (j)  As  to  such  trusts,  see  ante,  343. 

(r)  3  Ves.  266,  268,  274.     [I.  e.  an  express  limitation  to  E.  in  default  of  C.'s  issue  did  not 
exclude  an  implied  reciprocal.limitation  to  C.  in  default  of  E.'s  issue.] 

1  See  Parker  v.  Parker,  5  Met.  134. 

503 


*543  CROSS-EEMAINDEES, 

remainder  to  the  younger  sons  of  E.  successively  in  tail  male,  remain- 
der to  the  eldest  son  in  tail  general ;  and  as  to  the  other  moiety,  upon 
trust  for  the  testatrix's  niece  C.  for  life,  "  with  the  same  Umitations  to 
her  daughters  and  sons  as  to  the  children  of  E." ;  and  if  C.  should 
depart  this  life  without  leaving  any  issue  of  lier  bodj'  living  at  her 
decease,  the  testatrix  directed  that  her  sister  E.  should  receive  all  the 
rents  for  life;  and  in  case  E.  and  C.  should  die  without  issue  of  their 
respective  bodies,  or  all  such  issue  should  die  without  issue,  she  then  gave 
her  real  estate  to  four  cousins.  Lord  Hardwicke  decreed  that,  in  the 
settlement  to  be  executed  under  this  trust,  cross-remainders  were  to  be 
inserted  not  only  between  the  children  of  E.  and  C.  inter  se,  but  between 
the  two  families. 

Another  ground  upon  which,  at  one  period,  it  was  held  that  the  words 
™    ,  „  "in  default  of  such  issue,"  following  a  devise  to  several  per- 

epective"  sons  in  tail,  did  not  create  cross-remainders,  was,  that  such 
ijerfod*'to°^  devise  was  limited  to  the  objects  ' '  respectively  ;  "  and  it  was 
negative  the    even  SO  determined  where  the  devisees  consisted  of  the  fa- 

implioation.      ^^^^^  ^^^^^^  ^^  ^^^_ 

Thus,  in  Comber  v.  Hill(s),  where  the  devise  was  to  the  testator's 
T  E  d  A  S^'^^^^son  and  granddaughter  R.  and  A.,  equally  to  be  di- 
and  the  heirs  vided,  and  the  heirs  of  their  respective  bodies,  and  for  default, 
roecriw  bod-  of  such  issue,  then  over  ;  it  was  held  that  there  were  no  cross- 
ies,  and  for  remainders  by  implication  ;  for  it  was  said  the  mere  words, 
e  au  ,  c.,  u  ^^^  ^^j.  ^gfayi(;  (,f  gmjjj  issue,"  being  relative  to  what  went 
before,  only  meant  "  and  for  default  of  heirs  of  their  respective  bodies  ;  " 
and  then  it  was  no  more  than  if  it  had  been  a  devise  of  one  moiety  to 
R.  and  the  heirs  of  his  bodj-,  and  of  the  other  moietj'  to  A.  and  the 
heirs  of  her  bodj-,  and  for  default  of  heirs  of  their  respective  bodies, 
then  over :  in  which  case  there  could  be  no  doubt. 

In  Williams  v.  Brown  (i),  the  devise  was  in  nearly  similar  words,  and 

received  the  same  construction. 

*543        *  Again,  in  Davenport  v.  Oldis  (u) ,  where  a  testator  devised 

to  his  son  and  daughter,  to  be  equally  divided  between  them, 

_     ,  ,         and  the  several  and  respective  issues  of  their  bodies,  and  for 

several  and     want  of  such  issue,  to  his  wife  in  fee  ;  Lord  Hardwicke  held 

re^eciiveis-   j^^^  there  were  not  cross-remainders,  which,  not  being  fa- 
sues  01  tneir  '  '  & 
bodies,  and     vored  by  the  law,  could  onlj'  be  raised  by  an  implication 
for  want,    c.  absolutely  necessary ;    and  that  was  not  the  case  here,  for 
the  words  "  several  and  respective"  effectually  disjoined  the  title. 

Lord  Mansfield,  too,  on  several  occasions  (though  Lord  Kenj-on  in 
Watson  V.  Foxon  (a-)  treated  his  opinion  as  being  the  other  way),  rec- 
ognized the  distinction  founded  on  the  word  "respective,"  particularly 

(s)  2  Stra.  969,  Lee's  Cas.  t.  Hardw.  22. 

(t)  2  Stra.  996. 

(a)  1  Atk.  579. 

(x)  2  East,  42,  post,  545. 
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in  the  opinion  cei-tified  by  the  court  in  Wright??.  Holford(y),  and  in 
its  determination  i];i  Pery  v.  White  (z). 

But  the  stress  laid  upon  expressions  of  this  nature  has  been  disap- 
proved of  bj-  the  most  distinguished  modern  judges,  and  the  Doctrine  in 
cases  which  were  founded  on  the  doctrine  are  now  clearly  regard  to  the 

,     _    ,    >  ■'    word  respect- 

OVerruled  (a).  »«e  over- 

It  is  observable,  indeed,  that  both  in  Comber  v.  Hill  and  ™'^'^' 
Davenport  v.  Oldis,  the  word  "  respective  "  was  wholly  inoperative  upon 
the  construction,  since  not  only  were  there  other. expressions  sufficient 
to  create  a  tenancj'  in  common,  but  the  limitations  in  tail  being  to  per- 
sons who  could  have  no  common  heirs  of  their  bodies,  they  of  necessity 
took  several,  and  not  joint,  estates  of  inheritance,  without  any  words  of 
severance  (b) . 

Before  we  proceed  to  consider  the  cases  by  which  the  distinction  in 
question  has  been  overruled,  it  will  be  proper  to  state  two  or  three  an- 
terior leading  authorities  for  the  general  position,  that  the  words  in  de- 
fault of  issue,  or  in  default  of  such  issue,  following  a  devise  to  several 
persons  in  tail,  raise  cross-remainders  between  them. 

Thus,  in  Wright  v.  I-Iolford(c),  where  the  testatrix  devised  to  her 
sons,   and  in  default  of  such  issue  to  all  and  every  the  To  daugiiters 
daughter  and  daughters  of  herself  and  P. ,  and  to  the  heirs  ^f^alf^it 
of  their  body  and  bodies,  such  daughters  if  more  than  one  of  such  issue. 
to  take  as  tenants  in  common  and  not  as  joint-tenants  ;   and  for 
default  *  of  such  issue,  to  th6  use  of  her  (testatrix's)  right  heir  ;     *544- 
Lord  Mansfield  and  the  other  judges  of  B.  R.  on  a  case  from 
Chancery  certified  that,  as  there  were  no  words  intimating  anj'  intention 
to  limit  over  the  respective  shares  of  the  two  daughters  dying  without 
issue  (d) ,  and  as  nothing  was  given  to  the  heir  at  law  whilst  anj'  of  the 
daughters  or  their  issue  continued,  they  must  among  themselves  take 
cross-remainders. 

Here  the  devise  was  to  daughters  as  a  class,  a  species  of  case  of 
which  Lord  Eldon  has  observed  (e),  that  as,  if  there  are  no  As  to  devises 
objects  at  the  death. of  the  testator  (and,  if  the  devise  be  fu-  tocZosses; 
ture,  whether  there  are  or  not  (/)),  the  shares  of  subsequently  existing 
objects  are  liable  to  be  diminished  by  the  birth  of  additional  children, 
the  consequence  of  not  implying  cross-remainders  would  be,  that  the 
shares  of  such  after-born  children,  which  had  been  so  taken  from 
the  existing  children,  would,  upon  their  death  without  issue  (perhaps 


(,y)  Cowp.  34,  post.  See  also  Doe  d.  Burden  v.  Burville,  2  East,  48,  n.,  post;  Phipard  ». 
Mansfield,  Cowp.  797,  post. 

(z)  Cowp.  777.  post. 

(a)  Athevton  v.  Pye,  4  T.  R.  710,  post;  Watson  v.  Foxon,  2  East,  36;  Doe  d.  Gorges  v. 
Webb,  1  Taunt.  238,  post;  Green  v.  Stephens,  17  Ves.  64,  post.  See  also  Staunton  v.  Peck, 
2  Cox,  8. 

(4)  See  ante,  252. 

(c)  Cowp.  31,  2  Ed.  239  nom.  Wright  v.  Lord  Cadogan,  Amb.  468  nom.  Wright  v.  Englefield. 

(d)  See  ante,  542. 

(e)  See  judgment  in  Green  v.  Stephens,  17  Ves.  75.  (/)  See  ante,  156. 
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the  da}'^  after  hjrtli),  go  instanter  to  the  remainder-man,  which  could 
never  be  the  intention  {g). 

In  the  next  case,  Phipard  v.  Mansfield  (A) ,  we  find  the  implication  of 
—to  three  cross-remainders  applied  in  the  case  of  a  devise  to  three  per- 
'u  •'''ll'J'"i     sons  nominatim.     The  testator  devised  to  his  brothers  W. 

in  default 

of  such  and  J.  and  his  sister  E.  and  the  heirs  of  their  bodies  law- 

issue; "  f^jjy  begotten  and  to  be  begotten,  as  tenants  in  common  and 

not  as  joint-tenants  ;  and  for  want  of  such  issue,  to  his  own  right  heirs 
forever.  On  a  question  whether  there  were  cross-remainders.  Lord  Mans- 
field, after  stating  the  rule  of  presumption  to  be  in  favor  of  cross- 
remainders  between  two,  and  against  them  between  more  than  two  (i), 
and  reasoning  at  length  upon  the  cases,  and  the  terms  of  the  will,  de- 
cided in  the  affirmative.  Want  of  issue  (he  said)  meant  issue  of  all  of 
them.     The  rest  of  the  court  concurred. 

In  Atherton  v.  Pye  (k)  a  testator  devised  (in  remainder)  to  all  and 
every  the  daughter  and  daughters  of  his  daughter,  and  the  hArs  male 
—  to  a  class  °^  ^^^  body  of  such  daughter  or  daughters,  equally  be- 
(daughters)  tween  them  if  more  than  one  as  tenants  in  common 

'"in  default  *54:5  and  not  *  as  joint-tenants  ;  a«c?  for  and  in  default  of 
o/such  such  issue,  the  testator  gave  and  devised  all  his  said 

'  premises  unto  his  own  right  heirs  forever.     The  daughter 

had  four  daughters.  Lord  Kenj'on,  though  he  adverted  to  the  distinc- 
tion between  two  and  more,  said  that  there  was  no  doubt,  from  the 
words  of  the  limitation  over,  that  the  devisor  intended  to  raise  cross- 
remainders  between  the  granddaughters.  BuUer,  J.,  observed  that  the 
devise  over  was  of  all  the  devisor's  estates  and  they  could  not  all  go 
together  but  by  making  cross-remainders. 

In  the  next  case,  Watson  v.  Foxon  (I),  the  eflfect  of  the  word  ^^re- 
spective "  came  under  consideration.  The  testator  devised  all  that  his 
farm,  &c.,  situate  at  W.  and  H.,  to  all  and  every  the  younger  children 
of  M.  begotten  or  to  be  begotten,  if  more  than  one  equally  to  be 
—to  a  class  flivided  between  them  and  to  the  heirs  of  their  respective 
(*"'•'■«")  bodies,  to  hold  as  tenants  in  common ;  and  if  M.  should 
heiis  of  their  have  only  one  child  then  to  such  only  child  and  to  the  heirs 
re^ective  ^f  jjjg  ^^  j^gj.  ^jgdy  issuing  ;  and  for  default  of  such  issue,  the 
for  default  of  testator  gave  the  said  premises  to  C.  M.  had  four  children. 
such  issue.  Qjj  ^jjg  question  whether  cross-remainders  could  be  implied, 
Lord  Kenj-on  recurred  to  Lord  Mansfield's  statement  of  the  rule  of  pre- 

(17)  This  is  the  substance,  though  not  the  precise  terms,  of  his  Lordship's  observations. 

(Ii)  Cowp.  797. 

(j)  It  is  certainly  very  extraordinary  that  his  Lordship  should  have  continued  to  propound 
this  doctrine,  when  in  Comber  v.  Hill  (ante,  542),  and  Davenport  v.  Oldis  (ante,  543),  the 
implication  had  been  rejected  between  two  devisees,  on  the  mere  force  of  the  word  "respective ;  " 
and  when,  with  those  cases  before  him,  he  was  himself  in  this  very  case  determining  that 
fnearlv]  the  same  words  did  raise  cross-remainders  among  three  devisees. 

(i)"*T.  R.  710. 

(l)  2  East,  36  See  also  Staunton  v.  Peck,  2  Cox,  8,  where  Lord  Kenyon,  then  M.  R.,  had 
made  a  similar  decision  in  regard  to  the  word  '-respective,"  but  without  the  same  explicit 
denial  of  the  doctrine  respecting  it. 
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sumption,  observing,  however,  that  such  presumption  might  be  over- 
ruled bj'  plain  intention.  He  strongly  disapproved  of  Lord  Hardwicke's 
reasoning  in  Davenport  u.  Oldis  (/n)  on  the  word  "respective,"  which 
he  characterized  as  unworthy  of  his  great  learning  and  ability.  He  ob- 
served that  in  Atherton  v.  Fye  (n)  the  devise  over,  "  in  default  of  such 
issue,"  was  of  all  the  testator's  said  lands,  and  stress  was  laid  by  some 
of  the  judges  on  the  word  all  for  raising  cross-remainders,  he  would  not 
say  bj'  implication,  but  by  what  the  judges  collected  to  be  the  intention 
of  the  testator.  But  the  word  all  was  not  decisive  of  that  ease,  and  in 
truth  made  no  difference  in  the  sense  ;  for  a  devise  over  of  ' '  the  said 
premises,"  or  "the  premises,"  or  ^^  all  the  said  premises,"  meant  ex- 
actly the  same  thing.  Admitting,  therefore,  the  general  rule,  that  the 
presumption  was  not  in  favor  of  cross-remainders  by  implication  be- 
tween more  than  two,  still  that  was  upon  the  supposition  that  nothing 
appeared  to  the  contrary  from  the  apparent  intention  of  the  testator. 
He  had  no  doubt  that  the  testator  intended  to  give  cross-remainders 
among  the  issue  of  M.,  and  that  all  the  estate  should  go  over  at 
the  same  *time:  He  thought  that  Lord  Mansfield's  quarrel  with  *546 
Davenport  v.  Oldis  (o)  was  well  founded,  and  he  agreed  with 
Wright  V.  Holford  and  Phipard  v.  Mansfield  (p),  from  which  Davenport  v 
he  could  not  distinguish  this  case.  Oldis,  &c. 

W.ith  Watson  v.  Foxon  we  take  leave  of  all  direct  judicial  "^"'""^ 
recognition  of  the  distinction  as  to  implying  cross-remainders  between 
two  and  a  larger  number,  which  subsequent  judges,  except  in  one  re- 
markable instance  presently  commented  on  (q\  have  rejected  in  expres- 
sion, as  well  as  in  fact. 

In  the  next  case.  Roe  d.  Wren  v.  Clayton  (r),  cross-remainders  were 
implied  among  several  branches  of  issue,  by  the  force  of  expressions  re- 
ferring to  a  preceding  devise  to  daughters  in  tail,  among  whom  cross- 
remainders  were  held  to  be  implied. 

The  testator  devised  all  his  real  estate  to  his  niece  F.  for  life,  re- 
mainder to  her  first  and  other  sons  in  tail  successively,  and  „ 

vyFOSS-TG- 

in  default  of  such  issue,  to  all  and  every  the  daughters  of  his  maindeis  im- 
niece  and  the  heirs  of  their  bodies,  to  take  as  tenants  in  com-  seve*al'"°°^ 
mon  ;   and,  for  default  of  such  issue,  then  to  the  issue  of  his  stocks  of 
sisters  S.  J.  W.  and  B.  in  tail,  in  suck  manner  as  he  had  lim- 
ited the  same  to  his  said  niece  F.'s  issue,  and  for  default  of  such  issue  to 
testator's  right  heirs.     One  question  was,  whether,  supposing  the  sev- 
eral stocks  of  issue  of  S.  J.  W.  and  B.  to  take  the  estate  in  equal 
fourths  per  stirpes  (and  not  the  whole  per  capita,  as  was  also  contended) , 
there  were  cross-remainders  between  such  stocks.     This  rendered  it 
necessary  to  consider  whether  cross-remainders  would  have  been  cre- 
ated between  the  daughters  of  the  niece  ;  though  it  wa,s  contended  that, 

(m)  Ante,  543.  („)  Ante,  544. 

(o)  But  wljen  did  his  Lordship  quarrel  with  it?    See  ante,  543. 
(p)  Ante,  643,  844.  (o)  Ljvesev  «.  Harding,  post,  p.  550. 

()•)  6  East,  628:  [affirmed  in  D.  P.  1  Dow,  384,  Sug.  Prop.  283.] 
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even  admitting  the  implication  in  regard  to  them,  it  did  not  follow  that 
the  words,  "  in  like  manner,"  &c.,  should  be  construed  to  do  more  than 
raise  cross-remainders  between  the  issue  of  each  sister  inter  se.  Lord 
Ellenborough  and  the  other  judges  thought  the  implication  of  cross- 
remainders  among  the  daughters  of  the  niece  was  perfectly  clear,  inas- 
much as  it  was  the  plain  intent  of  the  testator  that  no  part  of  his  estate 
should  go  over  to  the  issue  of  his  sisters  till  default  of  issue  of  his  niece  ; 
and  they  were  further  of  opinion,  that  cross-remainders  were  to  be  im- 
plied among  the  several  classes  of  the  issue  of  the  sisters,  the  testator's 
devise  being  tantamount  to  his  saj'ing,  "  I  mean  that  all  my  estate  shall 

be  enjoyed  by  the  issue  of  my  four  sisters,  so  long  as  there  are 
*547     any  such,  and,  in  default  of  such  issue,  all  to  go  together  *to  my 

own  right  heirs."     Lord  Ellenborough  laid  some  stress  upon  the 
word  all  used  in  the  devise. 

The  next  case,  Doe  d.  Gorges  v.  Webb  (s),  again  elicited  from  the 
Devise  to  bar  both  the  old  arguments,  founded  on  the  number  of  the 
r'^plctimiy  devisees  and  the  word  "  respective,"  and  from  the  bench  a 
and  in  de-  more  distinct  denial  of  their  force  and  authoritJ^  A  testa- 
cross-remam-  ^rix  devised  a  moiety  of  certain  lands  to  particular  limita- 
ders  implied;  tions,  with  remainder  to  her  three  daughters  F.  M.  and  A. 
and  the  heirs  of  their  bodies  respectively,  as  tenants  in  common  ;  and  in 
default  of  such  issue  she  gave  the  same  to  her  own  right  heirs ;  and  it 
was  held  that  cross-remainders  were  raised  between  the  daughters  by 
implication.  Sir  J.  Mansfield,  C.  J.,  adverting  to  the  distinction 
between  two  and  more,  observed  that  it  was  wonderful  how  it  ever 
became  established;  and  in  regard  to  the  word  "respective,"  he  re- 
marked that  it  could  make  no  difference  ;  a  devise  to  two  as  tenants  in 
common  and  the  heirs  of  their  bodies,  must  necessarily  mean  to  the 
heirs  of  their  respective  bodies  (t).  Lawrence,  J.,  said  that  the  cases 
which  had  founded  themselves  on  the  distinction  of  that  expression  must 
now  he  considered  as  overruled. 

The  implication-doctrine  was  again  discussed  in  Green  v.  Stephens  (u), 
where  the  testator  (after  certain  limitations)  devised  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  his  nephew  A.  lawfully  to  be 
begotten  and  to  her  and  their  heirs  forever,  as  tenants  in  common  ;  and 
for  want  of  such  issue  to  the  use  of  his  (the  testator's)  three  nieces  B. 
_  _  C.  and  D.  and  their  several  and  .respective  (the  exact  words 
and  D., 'and    which  occurred  in  Davenport  v.  01dis(a;))  heirs  forever,  as 

their  several  tenants  in  common  ;  and  for  want  of  such  issue,  to  his  own 
ana  respec-  t  j  ^j  ^ 

the  heirs  for-  right  heirs ;  and  he  bequeathed  his  personal  estate  to  be 
d'efauft'of"  invested  in  the  purchase  of  land  which  he  directed  to  be 
such  issue,  conveyed  and  settled  to  the  same  uses.-  The  question  was 
''^^^'  whether  a  sum  of  money  which  had  not  been  laid  out  be- 

(s)  1  Taunt.  234. 

(()  Assuming  that  they  could  not  have  common  heirs  of  their  bodies,  as  to  which,  vide 
ante,  252. 

(«)  12  Ves.  419,  17  Ves.  64.  (x)  Ante,  543. 
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longed  wholly  to  tlie  heir  in  tail  of  the  surviving  niece  (the  other  two 
nieces  having  died  without  issue),  or  one  third  only  to  him,  and  the  other 
two  thirds  to  the  devisee  of  the  remainder-man ;  and  this  depended 
upon  the  question,  whether  the  court,  in  executing  the  trust,  would 
have  inserted  cross-remainders  between  the  nieces.  Lord  Eldon,  after 
referring  to  the  authorities,  and  reprobating  the  distinctions  which  had 
been  taken  in  some  cases  in  regard  to  the  expressions,  "  all  the 
premises,"  "the*  same,"  &c.,  decided  in  the  affirmative.  He  *548 
said  that,  conceiving  it  to  be  the  intention  of  the  will  before  him 
to  raise  cross-remainders  among  the  daughters  of  the  nephew  (respect- 
ing whom  he  made  some  observations  which  have  been  before  referred 
to  (y),  he  could  not  think  that  the  testator  had  not  the  same  intention 
in  regard  to  his  nieces  ;  there  was  nothing  to  distinguish  them  except 
the  word  "  respective,"  which,  upon  the  authority  of  Doe  d.  Gorges  v. 
Webb  (z) ,  did  not  make  a  distinction  upon  which  judicial  construction 
should  turn. 

As  the  implication  of  the  cross-remainders  in  this  case  was  so  clear 

upon  the  direct  devises,  it  was  not  necessary  to  found  the  „        , 

^  '  ■',  Remarks 

decision  on  the  circumstance  of  the  trust  being  executory^  upon  Green 

though  it  is  well  known  that  the  courts,  in  executing  such  "'  ^'^P^^ns. 
trusts,  are  in  the  habit  of  dealing  with  them  for  this  and  other  purposes 
with  a  freedom  peculiar  to,  and  derived  from,  the  nature  of  such 
trusts  (a).  Lord  Eldon,  however,  chose  to  decide  the  case  upon  the 
construction  of  the  anterior  devises,  in  reference  to  which  it  seems  to  be 
open  to  some  observation.  Much  of  his  reasoning,  it  will  be  perceived, 
proceeds  upon  the  assumption  that  cross-remainders  would  have  arisen 
by  implication  between  the  daughters  of  the  testator's  nephew  ;  but  it  is 
submitted,  with  deference  to  such  authority,  that  if  the  devise  be  ac- 
curately stated  in  the  report  (of  which  there  can  be  little  doubt,  as  Lord 
Eldon  twice  refers  to  the  devise  in  the  very  terms  of  it) ,  the  daughters 
would  have  taken  estates  as  tenants  in  fee-simple,  on  whicli  of  course  no 
remainders,  either  express  or  implied,  could  have  been  engrafted.  The 
lirnitation  was  to  the  daughters  as  a  class  and  their  heirs,  and,  in  default 
of  such  issue,  over  to  the  nieces  nominatim  and  their  heirs,  and,  in  de- 
fault of  such  issue,  over.  Now,  the  authorities  have  clearly  established, 
that  the  words  "  such  issue,"  in  the  limitation  over  after  the  limitation 
to  the  daughters,  are  referable  to  the  daughters  (b) ,  and  not  to  their  heirs, 
so  as  to  give  to  the  word  "  heirs  "  the  sense  of  "  heirs  of  the  body  ; " 
but  as  to  the  nieces,  who  were  to  take  as  individuals  named,  and  who 
were  not  a  class  of '■'■  issue,"  the  words  "  in  default  of  such  issue  "  neces- 
sarily referred  to  their  heirs,  and,  consequently,  reduced  their  estates  to 
estates  taU.     The  words  ' '  such  issue  "  may  be  variously  construed  with 

(tj)  Ante,  544.  (z)  Ante,  547. 

(a)  See  Marryatt  v.  Townlj',  1  Ves.  102,  and  other  cases  cit.  17  Ves.  67.    As  to  the  impli- 
cation of  cross-remainders  in  marriage  article?,  see  Duke  of  Richmond's  Case,  2  Coll.  Jur.  347. 

(b)  See  Hay  ».  Earl  of  Coventry,  3  T.  R.,  and  other  cases  cited,  ante,  455. 
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reference  to  devises  differently  constituted.     The  ease  underwent 
*549     *  considerable  discussion,  but  the  difficulty  of  raising  estates  tail 
in  the  daughters  (which  was  a  necessary  preliminary  to  the  ad- 
mission of  cross-remainders)  does  not  appear  to  have  attracted  the 
attention  of  either  the  bar  or  the  bench. 

The  point  is  principally'  important  (since  no  daughter  of  A.  ap- 
pears ever  to  have  come  in  esse)  as  it  would  have  induced  the  neces- 
sitj-  of  construing  the  devise  to  the  nieces,  in  regard  to  the  implication 
of  cross-remainders,  per  se,  detached  from  the  devise  to  the  daughters  ; 
and,  even  in  this  point  of  view,  it  would  not  be  material,  if  there  was 
sufficient  upon  that  devise  alone  (as  it  is  conceived  there  was)  to  raise 
the  implication ;  for  the  circumstance,  that  the  words  "in  default  of 
such  issue "  had  already  been  operative  to  cut  down  the  estate  of  the 
prior  devisees  to  an  estate  tail,  which  is  the  only  novel  feature  in  the 
case,  seems  to  form  no  valid  reason  for  denying  to  them  the  additional 
effect  of  raising  cross-remainders  between  those  devisees  (c) .  We  now 
return  to  the  general  subject. 

The  next  case  of  this  class  is  Doe  d.  Southouse  v.  Jenkins  (d),  where 
Cross-re-  ^  testator,  after  the  failure  of  some  estates  previously  given, 
mainders  im-  devised  Certain  farms  to  his  four  grandsons  (naming  them), 
woids*™for  subject  to  certain  annuities;  adding,  "  they  to  have  share 
want  of  issue  and  share  all  alike  of  all  the  aforesaid  premises,  dnd  then  I 
'  "  give  to  the  heir  male  of  all  mj"^  said  grandsons,  and  then  to 
go  to  my  grandsons'  heirs  male  that  part  that  belonged  to  their  father, 
and  then  to  them,  and  then  to  the  last  liver,  to  their  heirs  male  of  my 
said  grandsons,  and  for  want  of  issue  males  of  my  grandsons,  I  give,"  &c. 
One  question  was,  whether  cross-remainders  among  the  four  grandsons 
could  be  implied.  It  was  contended  that  the  implication  was  here  con- 
trolled by  the  testator's  declaration,  that  he  gave  to  the  heirs  male 
"that  part  which  belonged  to  their  father,"  by  which  it  must  be  in- 
ferred that  he  meant  to  exclude  the  part  that  belonged  to  an  uncle. 
The  court,  however,  considered  that  the  case  fell  within  the  general 
rule.  Best,  C.  J.,  observed  that,  although  the  words  "  to  them,  and 
then  to  the  last  liver  "  were  unintelligible,  it  was  evident  that  the  testa- 
tor meant  that  the  estate  should  not  go  over  to  the  ulterior  devisee  until 
the  failure  of  issue  of  all  the  grandchildren,  and  therefore  cross-remain- 
ders were  to  be  implied. 
*550  *  So,  in  Livesey  v.  Harding  (e) ,  where  a  testator,  upon  the 
failure  of  issue  of  his  eldest  or  only  son,  limited  his  estate  in  the 
words  following:  "To  the  use  of  all  and  every  the  daughter  and 
daughters  of  me  the  said  E.  L.,  and  the  heirs  of  their  bodies,  to  take  as 

[(c)  See  also  Forrest  v.  Whiteway,  post,  p.  550;  also  Atkinson  v.  Holthy,  10  H.  L.  Ca. 
313,  where  sucli  words  iirst  enlarged  life-estates  to  estates  tail,  and  then  supplied  cross-remain- 
ders between  the  tenants  in  tail.] 

Id)  3  M.  &  Pay.  59,  5  Bing.  469. 

(e)  1  li.  &  My.  036. 
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tenants  in  common  if  more  tban  one  equally ;  and  if  but  one  to  the  use 
of  such  only  daughter  of  me  the  said  E.  L.  and  the  heirs  of  her  body 
forever  ;  and  for  default  of  such  issue  to  the  use  of  my  own  From  words 
right  heirs  forever."  One  question  was,  whether  the  daugh-  fauit'^ofTuch" 
ters  took  cross-remainders  in  tail?  Sir  J.  Leach,  M.  R.,  issue." 
decided  in  the  affirmative,  on  the  ground  that  no  part  of  the  estate  was 
to  go  over  unless  there  were  a  failure  of  issue  of  all  the  testator's 
daughters.  "Where,"  he  said,  "there  is  a  gift  to  two  persons  only 
and  the  heirs  of  their  bodies,  cross-remainders  will  be  implied,  although 
there  is  no  expressed  intention  that  no  part  of  the  estate  shall  go  over 
until  the  failure  of  issue  of  both,  unless  the  limitation  to  them  be  suc- 
cessively, severally  or  respectively,  and  then  the  remainders  over  will 
be  several  and  respective." 

It  could  scarcely  be  meant  that  cross-remainders  will  arise  between 
two  devisees  without  subsequent  words  (f),  —  a  proposition  Remark 
which  would  have  the  effect  of  reviving  the  exploded  distinc-  "e''y°.^Hard- 
tion  in  regard  to  the  number  of  the  objects,  and  to  found  ing. 
on  it  a  construction  untenable,  it  is  submitted,  both  on  principle  and 
authority  ;  for  the  argument  in  favor  of  the  implication  of  cross-remain- 
ders among  any  number  of  devisees,  rests  wholly  on  the  words  intro- 
ducing the  devise  over  ;  and,  if  there  is  no  such  devise,  the  ground  for 
the  implication  is  wanting.  No  case  can  be  adduced  in  which  the  doc- 
trine here  propounded  (and  extra-judicially,  for  the  case  suggested 
by  Sir  J.  Leach  was  purely  hj'pothetical)  has  been  even  contended 
for.  Possibly  the  observations  of  the  learned  judge  were  misunder- 
stood. 

[In  Forrest  v.  Whitewayf^),  the  devise  was  to  two  sisters,  and  their 
heirs  and  assigns  forever  ;  but,  in  case  both  should  die  with-  Estates  in 
out  issue,  then  over.     The  Court  of  Exchequer  held  that  to^sJ^te^s"^!! 
the  sisters  took  joint-estates  for  life,  with  several  inhe];i-  with  cross- 
tances  in  tail,  with  cross-remainders  between  them  in  tail.       ''^'"^"i  ^'s. 

And  in  Powell  v..  Howells  (k) ,  where  one  moiety  of  land  was  devised 
to  A.  B.  and  C.  as  tenants  in  common  in  tail,  and,  "  in  de-  Cross-re- 
fault  of  such  issue  of  any  of  them,"  to  X.  ;  and  the  pife'dfrom™" 

other  *  moiety  was  devised  to  D.  and  E.  as  tenants     *551  gift  over  "  in 
in  common  in  tail,  and,  in  default  of  such  issue  of  issue  oi'any 

both  of  them,  to  the  said  X. ;    cross-remainders  of  the  first  of  them." 
moiety  were  implied,  notwithstanding  the  ambiguity  of  the  words  "  any 
of  them."] 

Here  closes  the  long  line  of  cases  establishing  the  operation  of  the 
words  "  in  default  of  such  issue,"  and  other  similar  expres-  General  (ib- 
sions,  to  raise  cross-remainders  among  devisees  in  tail.     It  upon^f^a"' 
may  seem  to  be  extraordinarj'^  that  so  large  an  assemblage  cases. 


(ff)  3 


'')  See  Cooper  v.  Jones,  3  B.  &  Aid.  425. 
3  Ex.'  367 ;  and  see  Stanhouse  v.  tiaskell,  17  Jur.  157. 
(k)  L.  R.  3  Q.  B."654.] 
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of  decisions  should  have  grown  up  in  relation  to  a  point  which  appeared 
to  have  been  determined  more  than  two  centuries  ago  (i)  ;  but  the  reluc- 
tance evinced  by  some  of  the  judges  of  an  early  day  to  admit  the  impli- 
cation between  more  devisees  than  two,  the  pertinacious  retention,  in 
terms  at  least,  of  the  distinction  in  regard  to  that  number,  bj'  several 
of  their  successors  until  a  much  later  period,  and  more  particularly  the 
exception  to  the  implication-doctrine  founded  on  the  words  "  several  " 
and  "  respective,"  introduced  by  Comber  v.  Hill,  Wilhams  v.  Brown 
and  Davenport  v.  Oldis  (which  was  too  absurd  to  be  submitted  to  even 
with  such  reiterated  adjudication  in  its  favor),  are  the  sources  from 
which  the  controversies  have  sprung  that  have  rendered  one  of  the  sim- 
plest doctrines  of  testamentary  construction  in  our  books  one  of  "the 
most  voluminous., 

Lord  Kenyon's  attack  upon  Comber  v.  Hill  and  that  line  of  cases  in 
Watson  V.  Foxon  was  certainly  bold,  recognized  as  they  had  repeatedly 
been  by  his  immediate  predecessor  (k) ;  but  as  his  decision  has  been 
since,  after  much  consideration,  confirmed  in  Doe  v.  Webb  (I)  and 
Green  v.  Stephens  (m),  we  may  confidently  hope  that  the  argument 
founded  on  the  words  "  several "  or  "  respective,"  or  the  exploded  dis- 
tinction in  regard  to  the  number  of  the  devisees  (which  is  equally  un- 
tenable upon  principle  and  authority),  will  never  more  be  seriously 
advanced  in  a  court  of  justice. 

[Cross-remainders  have  also  been  implied  where  the  gift  over  was  on 
Cross-remain-  failure  of  issue  at  a  particular  period.  Thus,  in  Maden  v. 
ders  implied    Taylor  (n) ,  where  a  testator  devised  freehold  property  in 

fromgiftover    ,,„^,.        .  ^      r.     r-,  it^  ^  ^      ■ 

on  failure  of  trust  for  his  nieces  A.  B.  C.  and  D.  as  tenants  in  common 
issaeat death,  f^j.  jjfg^  ^mj  after  the  death  of  any  of  them,  in  trust  as  to 
her  part  for  her  children  and  the  heirs  of  their  bodies  ;  and  in  case  any 

of  the  nieces  should  die  without  leaving  issue  living  at  her  death, 
*552    then  *  for  the  survivors  or  survivor  of  the  nieces  and  the  heirs  of 

her  and  their  body  and  bodies ;  and  in  case  all  the  nieces  but 
one  should  die  without  leaving  lawful  issue,  then  for  such  onlj-  or  sur- 
viving niece  and  the  heirs  of  her  body ;  and  in  case  of  a  total  failure  of 
issue  of  the  nieces  {whiah  was  held  still  to  mean  at  the  death)  then  for  tes- 
tator's right  heirs.  Sir  G.  Jessel,  M.  R.,  said  that  the  true  rule  was 
laid  down  in  Doe  v.  Webb  (wa) ,  that  you  must  ascertain  whether  the 
testator  intended  the  whole  estate  to  go  over  together.  If  j-ou  once 
found  that  to  be  intended,  you  were  not  to  let  a  fraction  of  it  descend 
to  the  heir  at  law  in  the  mean  time.  You  were  to  assume  that  what  was 
to  go  over  together,  being  the  entire  estate,  was  to  remain  subject  to 
the  prior  limitations  until  the  period  when  it  was  to  go  over  arrived. 
He  thought  that  principle  applied  to  a  case  like  that  before  him,  where 
it  was  plain  in  one  event  the  whole  estate  was  to  go  over  together, 

(!)  See  Anon.  Dver,  303  b,  and  Holmes  «.  Meynell,  ante,  537.  (i)  See  ante,  545. 

(i)Ante,  54T.     "  (m)  lb.  [(n)  45  L.  J.  Ch.  569.] 

{na)  Ante,  p.  547. 
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although  it  was  possible  that  another  event  might  happen  in  which 
that  intention  might  be  disappointed.  He  therefore  held  that  cross- 
remainders  must  be  implied  between  the  children  of  each  niece ; 
otherwise,  while  the  particular  event  was  still  in  suspense,  a  fraction 
might,  by  the  death  of  one  child  without  issue,  descend  to  the  heir 
at  law.] 

Cross-remainders  have  also  been  implied  from  the  word  "  remainder !' 

Thus,  in  Doe  d.  Burden  v.  Burville  (o),  where  a  testator  (after  limi- 
tations to  his  sons  successively  in  tail)  devised  to  the  use  of  Devise  to 
all  and  every  his  daughter  and  daughters  as  tenants  in  com-  ?*.VS'''.^r'* '" 
mon  and  to  the  heirs  of  her  and  then'  body  and  bodies,  mainder 
with  remainder  tO  the  heirs  of  his  (testator's)  brother  A.  for-  °^'^''' 
ever :  Lord  Mansfield  was  of  opinion  that  cross- remainders  were  to  be 
implied  between  the  daughters.     He  observed  that,  in  limit-  cross-remain- 
ing the  remainder  to  the  singular  number,  the  testator  con-  '^^''^  implied, 
ceived  that  it  could  not  take  effect  until  the  death  of  the  last  daughter 
without  issue  ;  and  that,  under  the  preceding  limitations,  all  the  female 
line  of  each  son  must  fail  before  the  male  line  of  the  other  could  take, 
and  all  must  fail  before  the  daughters  could  take.     It  would  be  absurd 
to  suppose  that  he  had  a  different  intention  as  to  his  own  daughter. 

In  another  case,  however,  the  same  eminent  judge  held  cross-remain- 
ders not  to  be  raised  by  a  hmitation  of  "  <Ae  reversion,"  after  devises 
somewhat  differently  constituted. 

*Thus,  in  Pery  v.  White  (p),  where  the  testator  devised  (in  *553 
remainder)  to  his  four  sisters  and  a  niece  for  their  lives  as  ten- 
ants in  common,  remainder  to  their  sons  successively  in  tail  vriietherthe 
male,  remainder  to  their  daughters  in  tail,  the  reversion  to  word  nver- 
his  own  right  heirs :  Lord  Mansfield  held  that  there  were  no  ^ossTemTin- 
cross-remainders.  He  relied  much  upon  the  devise  being  ^^rs. 
in  effect  to  the  sisters  and  niece  and  their  sons  respectively.  "  During 
their  lives,"  he  observed,  "  there  is  a  division  :  each  is  to  have  a  fifth 
for  life,  to  enjoy  in  severalty.  Then  follows  '  the  remainder  to  their 
sons  successively  in  tail.'  What  is  the  meaning  of  the  expression, 
'their  sons'?  It  is  impossible  to  construe  it  otherwise  than  'respec- 
tively ; '  that  is,  remainder  of  the  share  of  the  sister  dying  to  her  sons 
successive!}' ;  remainder  to  her  daughters  as  coparceners,  and  then  the 
reversion  to  the  right  heirs,  that  is,  the  reversion  of  the  share  of  the 
several  tenants  for  life  and  their  issue  respectively.  It  is  absurd  to  say 
that  the  children  of  the  other  sisters  should  take  the  share  of  a  deceased 
sister  as  purchasers  in  the  .lifetime  of  their  mother." 

He  seems,  therefore,  to  have  thought  that,  if  cross-remainders  were 
raised,  it  must  have  been  among  the  children  only.     His  t.       .% 
reasoning,  it  will  be  observed,  proceeds  upon  the  hypothesis  upon  Pery  «. 
now  exploded  (9) ,  that  by  a  devise  to  persons  respectively  ** '"'^■ 

(0)  2  East,  47,  n.,  13  Geo.  3. 

(p)  Cowp.  777,  18  Geo.  3.  (j)  Ante,  547. 
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the  implication  is  excluded,  and  not  upon  any  distinction  between  the 
words  "reversion"  and  "  remainder,"  the  expression  in  the  last  case, 
which  must  have  been  in  his  recollection,  having  been  decided  by  him 
only  three  years  before.  It  would  certainly'  iiot  be  impossible  to  con- 
struct a  plausible  defence  of  such  a  distinction  ;  but  it  is  probable  that 
the  courts,  instead  of  reconciling  the  two  cases  in  this  manner,  would 
be  inclined  to  go  the  length  of  saj'ing  that  any  words  earrjing  on  the 
limitations  would  ratise  cross-remainders  between  anterior  devisees  in 
tail.  So  far  as  Pery  v.  White  rests  upon  the  force  of  the  word  respec- 
tive [even  if  it  had  been  actually  in  the  will],  it  is  now  clearly  over- 
ruled {r) . 

Allusion  has  been  made  to  the  more  readj'  implication  of  cross-re- 
Executory  mainders  in  executory  trusts  («)  than  in  direct  devises.  It 
trusts.  .  may  be  further  remarked^  in  regard  to  such  trusts,  that  in 
Home  V.  Barton  (<),  where  a  testator  devised  his  real  estate  to  trustees 
and  their  heirs,  upon  trust  for  the  use  and  benefit  of  all  and 
*554  ever^'  his  children  who  should  live  to  attain  the  age  of  *  twenty- 
one  years  or  be  married,  which  should  first  happen,  in  equal 
shares  or  proportions  undivided,  for  their  respective  lives,  with  remain- 
der to  their  issue  severally  and  respectively  in  tail  general,  with  cross- 
remainders,  and  the  testator  directed  his  trustees  to  execute  a  settlement 
accordingly;  Sir  W.  Grant,  M.  R.,  held  that  cross-remainders  were  to 
be  inserted,  not  only  as  between  the  children  respectively,  but  also  as 
between  the  families. 

In  a  former  work  (u)  the  writer  suggested  the  probability  that  the 
Cross-re-  principles  of  construction  upon  which  cross-remainders  have 
mainders  im-  been  implied  among  devisees  in  tail  would  be  held  to  apply 
devisee" for  to  estates  for  life  ;  and,  consequently,  that  if  a  testator  mani- 
life.  fested  an  intention  that  property  previously  devised  to  sev- 

eral persons  for  life,  as  tenants  in  common,  should  not  go  over  to  the 
ulterior  devisee  until  the  decease  of  all  the  devisees  for  life,  it  would 
be  concluded,  by  the  same  process  of  reasoning  as  had  conducted  to  a 
similar  conclusion  in  regard  to  devisees  in  tail,  that  the  testator  meant 
the  surviving  devisees  or  devisee  for  the  time  being  to  take  the  shares 
of  deceased  objects.  Such  a  devise  afterwards  occurred  in  Ashley  v. 
Ashley  (x) ,  where  a  testator  devised  real  estate  to  the  use  of  his 
daughter  A. .for  her  life,  and  after  the  determination  of  that  estate,  to 
the  use  of  trustees  to  preserve,  and  after  her  decease,  to  the  use  of  all 
and  every  the  child  or  children  lawfuUj'  begotten  and  to  be  begotten  on 
the  bod  J'  of  A.,  to  take  as  tenants  in  common  and  not  as  joint-tenants  ; 
and  for  want  of  such  issue  of  A. ,  then  to  the  use  of  another  daughter 

()•)  lb.  (s)  Ante,  541,  548. 

(t)  Coop.  257,  19  Ves.  398.  [But  see  same  double  implication  in  case  of  a  direct  devise. 
Roe  «.  Clavton,  6  East,  628,  ante,  546.] 

(u)  2  Powell  on  Dev.  62-3,  n. 

(x)  6  Sim.  358,  [as  to  which  see  Vol.  I.  p.  282,  n.]  See  also  Pearce  v.  Edmeades,  3  Y.  & 
C.  246 1  [Walmsley  v.  Foxhall,  1  D.  J.  &  S.  451,  605,  as  to  the  share  of  the  child  that  died 
without  issue, 
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and  her  children  in  Kke  manner.  The  Master  reported  that  the  children 
of  A.  took  life-estates  onlj',  without  cross-remainders  between  them  ;  but 
Sir  L.  Shadwell,  V.-C,  expressed  a  strong  opinion  against  the  finding 
of  the  Master.  He  observed  that  but  one  subject  was  given  through- 
out; the  expression  "for  want  of  such  issue"  meant  want  of  issue 
whenever  that  event  might  happen,  either  by  there  being  no  children 
originally,  or  b}'  the  children  ceasing  to  exist.  Accordingly  he  declared 
that  the  children  of  A.  took  estates  for  Ufe  as  tenants  in  common,  with 
cross-remainders  between  them  for  life. 

The  conclusions  from  the  authorities  on  the  subject  are,  —  Conclusions 

1.   That  .under  a  devise  to  several  persons  in  tail,  being  from  the 
tenants  in  common,  with  a  limitation  over  for  want  or  in  '^^^^^' 
default  of  such  issue,  cross-remainders  are  to  be  implied  among  the 
devisees  in  tail. 

*  2.  That  this  rule  applies  whether  the  devise  be  to  two  per-  *555 
sons  or  a  larger  number,  though  it  be  made  to  them  '■^respect- 
ively" and  though  in  the  devise  over  the  testator  have  not  used  the  words 
"the  said  premises,"  or  "all  the  premises,"  or  "the  same,"  or  any 
other  expression  denoting  that  the  ulterior  devise  was  to  comprise  the 
entire  propertj',  and  not  undivided  shares  (if). 

[3.  That  the  rule  applies  though  the  ulterior  devise  is  on  failure  of 
issue  at  a  particular  period.] 

4.  That  the  rule  applies,  in  regard  to  executory  trusts^  at  least, 
though  there  be  an  express  direction  to  insert  cross-remainders  among 
another  class  of  objects,  or  a  limitation  over  among  some  of  the  same 
objects ;  and  even  in  direct  devises  an  express  limitation  of  cross- 
remainders  among  another  class  of  objects  has  been  held  not  to  repel  the 
implication. 

5.  That  the  word  "  remainder,"  following  a  devise  to  several  in  tail, 
will  raise  cross-remainders  among  them  (z). 

6.  That  it  is  no  objection  to  the  implication  of  cross-remainders  that 
there  is  an  inequality  among  the  devisees  whose  issue  is  referred  to ; 
some  of  them  being  tenants  in  tail,  and  others  tenants  for  life,  with  re- 
mainder to  their  issue  in  tail  (a) . 

7.  That  a  devise  to  the  children  of  A.  for  life  and /or  want  and  in  de- 
fault of  such  issue  then  over,  creates  cross-remainders  by  implication  for 
life  among  such  devisees  (b). 

(y)  See  the  author's  first  and  second  conclusion  adopted.  Taaffe  v.  Conmee,  10  H.  L.  Cai 
81,  85 ;  Hannaford  v.  Hannaford,  L.  R.  7  Q.  B.  116.] 

(z)  As  to  "reversion,"  see  ante,  563. 

(a)  Vanderplank  «.  King,  3  Hare,  1.  In  this  case  the  inequality  was  produced  by  the 
application  of  the  cy-prh  doctrine  in  regard  to  the  member  of  a  class  who  was  born  after  the 
death  of  the  testator,  and  is  therefore  an  important  case  in  reference  to  that  doctrine,  as  to 
which  vide  qnte.  Vol.  I.  p.  300.     See  also  Lewis  on  the  Law  of  Perpetuity,  426. 

(6)  Implication  of  cross-remamders  not  affected  by  Wilts  Act.  —  The  reader  will  probably 
have  ipferred,  from  the  absence  throughout  the  present  chapter  of  any  allusion  to  the  failure 
of  issue  clause  in  the  Stat.  1  Vict.  c.  26,  that  the  writer  conceives  that  the  enactment  does  not 
affect  the  implication  of  cross-remainders  from  expressions  of  this  nature.  Such  undoubtedly 
is  his  opinion ;  in  support  of  which  it  will  be  sufficient  to  observe,  that  s.  29  expressly  excepts 
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out  of  the  statutory  rule  of  construction  cases  in  which  a  contrary  intention  appears  by  the 
will,  by  reason  of  a  preceding  gift  being,  without  any  implication  arising  from  such  words,  a 
limitation  of  an  estate  tail  to  such  person  or  issue,  or  otherwise.  Here  an  express  estate  tail 
is,  by  the  prior  devise,  given  to  the  person  whose  issue  is  referred  to  'by  the  words,  "  in  default 
of  such  issue,"  &c.,  from  which  the  cross-remainders  are  implied ;  and  hence  it  is  clear  that 
this  point  of  construction  remains  wholly  untouched  by  the  enacted  doctrine.  [The  whole 
line  of  limitations  may,  however,  by  the"  new  construction,  be  so  altered  as  to  prevent  any 
question  as  to  cross-remainders  arising;  as,  for  instance,  in  Forrest  v.  Whiteway,  3  Ex.  367, 
:stated  ante,  p.  550,  if  the  will  in  that  case  had  been  made  after  1837.] 
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*  CHAPTER  XLIII.  *556 

"WHETHER   CROSS  EXECUTORY  LIMITATIONS   CAN  BE  IMPLIED 
AMONG  DEVISEES  IN  FEB  OK  LEGATEES. 

The  question  whether  cross  executory  limitations  can  be  implied 
among  devisees  in  fee  arises  when  real  estate  is  devised  to  Cross-execu- 
several  persons  in  fee,  with  a  limitation  over  in  case  they  all  [S'™t 'fo 
die  under  a  given  age,  or  under  any  other  prescribed  circum-  be  implied, 
stances  ;  in  which  case  it  is  by  no  means  to  be  taken  as  a  necessarj' 
consequence  of  the  doctrine  respecting  the  implication  of  cross-remain- 
ders among  devisees  in  tail,  discussed  in  the  last  chapter,  that  recipro- 
cal executory  limitations  will  be  implied  among  such  devisees  in  fee. 
The  principal  diflferenee  between  the  two  cases  seems  to  be  this :  In 
the  case  of  a  devise  to  several  persons  in  tail,  assuming  the  intention  to 
be  clear  that  the  estate  is  not  to  go  over  to  the  remainder-man  until  all 
the  devisees  shall  have  died  without  issue,  the  effect  of  not  implying 
cross-remainders  among  the  tenants  in  tail  would  be  to  produce  a  chasm 
in  the  limitations,  inasmuch  as  some  of  the  estates  tail  might  be  spent, 
while  the  ulterior  devise  could  not  take  effect  until  the  failure  of  all  (a) . 
On  the  other  hand,  in  the  case  of  limitations  in  fee  of  the  realtj',  and 
of  absolute  interests  in  personalty  (both  which  are  clearly  governed  by 
the  same  principle),  as  the  primary  gift  includes  the  testator's  whole 
estate  or  interest,  and  that  interest  remains  in  the  objects  in  every  event 
upon  which  it  is  not  divested,  a  partial  intestacy  can  never  arise  for 
want  of  a  limitation  over. 

To  introduce  cross-limitations  among  the  devisees  in  such  a  case 
would  be  to  divest  a  clear  absolute  gift  upon  reasoning  merely  conjectu- 
ral ;  for  the  argument,  that  the  testator  could  not  intend  the  retention 
of  the  property  by  the  respective  devisees  to  depend  upon  the  prescribed 
event  not  happening  to  the  whole,  however  plausible,  scarcely 
amounts  to  more  than  *  conjecture.  He  may  have  such  an  inten-  *557 
tion  ;  and  if  not,  the  answer  is,  voluit  sed  non  dixit. 

If,  therefore,  a  gift  is  made  to  several  persons  in  fee-simple  as  tenants 
in  common,  with  a  limitation  over  in  case  they  all  die  under  age,  the 

(q)  Indeed,  it  should  seem  that  the  doctrine  againat  perpetuities  would  have  presented  an 
obstacle  to  its  taking  effect  at  all. 
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share  of  one  of  the  devisees  dying  during  minority  will  devolve  upon  his 
representatives  unless  and  until  the  whole  die  under  age.^ 

Among  the  earlj'  cases,  indeed,  examples  may  be  found  of  a  different 
rule  being  applied  to  bequests  of  personalty,  between  which  and  devises 
in  fee  there  seems,  as  before  suggested,  to  be  an  intjmate  analogj'. 

Thus,  in  Scott  v.  Bargeman  (b)  one  bequeathed  personalty  to  his 
wife,  upon  condition  that  she  would  pay  900Z.  into  the  hands  of  S.,  in 
trust  to  lay  out  the,  same  and  pay  the  interest  to  the  wife  for  life,  if  she 
should  so  long  continue  a  widow,  and  after  her  death  or  marriage,  in 
Cross  execu-  trust  that  S.  should  divide  the  900Z.  among  his  (the  testator's) 
tory  trust  three  daughters  at  their  respective  ages  of  twentj'-one  or 
among  lega-  marriage,  provided  that  if  all  Ms  three  daughters  should  die  be- 
tees.  j-gj.g  fffg^f.  legacies  should  become  payable,  then  the  wife  should 

have  the  whole  9001.  paid  to  her.  Two  of  the  daughters  died  under  age 
and  unmarried,  and  the  question  was,  whether  the  other  was  entitled 
to  her  sisters'  shares.  Lord  Macclesfield  decided  in  the  affirmative,  in- 
asmuch as  the  mother  was  plainly  excluded  unless  all  the  daughters  died 
under  twenty-one  or  marriage,  and  their  shares  did  not  vest  absolutely 
in  any  of  the  three  daughters  under  age,  in  regard  that  they  miglit  aU 
die  before  twenty-one  or  marriage,  in  which  case  the  whole  was  devised 
to  the  mother. 

This  decision  must  be  supported,  if  at  all,  on  the  ground  that  the 

Observations  '^^'^^^  ^^^  authorized  to  insert  cross-limitations  among  the 

upon  Scott  V.  daughters  by  necessary  inference  from  the  terms  of  the  gift 

argeman.      oyer^  —  a  conclusion  which  it  wiU  be  found  verj'  difficult  to 

reconcile  with  subsequent  decisions  (c). 

In  Mackell  v.  Winter  (rf),  the  next  case  on  this  subject,  personal 
propertj"  was  bequeathed  to  three  persons,  with  an  express  bequest  over 
to  the  other  or  others  in  case  of  the  death  of  one  particularly  named,  or 
of  either  of  two  couples  of  the  three  individuals  named,  under  age  (but 
not  of  the  other  couple) ,  and  a  bequest  over  of  the  entirety  on 
*558  the  death  of  all  three.  Two  *  eminent  judges  differed  in  opinion 
whether  a  cross  executory  trust  providing  for  the  death  of  such 
•D  J  J  other  couple  could  be  implied.  The  case  was  this:  A  tes- 
A.,  B.  and  tatrix  directed  her  household  goods,  &c.  to  be  sold,  and  the 
quest'over^if  nioney  arising  from  the  sale,  together  with  the  residue  of  her 
me  only,  or  personal  estate,  she  bequeathed  to  her  grandsons  G.  and  J., 
or  aj!"died,'     and  to  her  granddaughter  C,  to  be  equally  divided  between 

but  not  pro-  t^gm  share  and  share  alike  :  the  shares  of  her  grandsons, 
yiuinsT  for 

the  death  of  with  the  interest  or  accumulation  thereof,  after  a  deduction 
the  other  two.  ^^^  ^j^gjj.  maintenance  and  preferment,  to  be  paid  to  them 

(6)  2  P.  W  68. 

(c)  Schenck  v.  Legh,  5  Ves.  4B2,  9  Ves.  300;  Bayard  ».  Smith,  14  Ves.  470;  and  more 
Darticularlv  Skey  i.  Barnes,  3  Mer.  334,  342,  post,  [where  the  decision  is  referred  to  another 
ground.]  (<^)  3  Ves.  236,  536. 

1  Fenby  «.  Johnson,  21  Md.  106,  117.  The  same  rule  applies  to  an  absolute  gift  of  person- 
alty,   lb.    See  ante,  p.  536,  note  1. 
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respectively'  on  their  attaining  tlie  age  of  twenty-one  years,  and  the  share 
of  her  granddaughter,  witli  the  interest  arid  accumulation,  at  twenty- 
one  or  marriage.  Then,  after  a  direction  for  maintenance  and  prefer- 
ment out  of  the  interest,  the  testatrix  declared,  that  in  case  her  grand- 
daughter C.  should  happen  to  die  under  the  age  of  twentj--one  j'ears 
and  unmarried,  the  share  of  the  residue  of  her,  personal  estate  so  given 
to  her,  with  the  accumulated  interest  thereon,  should  go  and  be  equallj- 
divided  between  her  two  grandsons  ;  and  in  case  of  the  death  of  either 
of  them,  the  whole  should  be  paid  to  the  survivor;  and  that  in  case 
either  of  her  grandsons  should  die  under  the  age  of  twentj'-one,  the  share 
of  her  grandson  so  dying  should  go  to  the  survivor  of  her  two  grandsons  ; 
and  in  case  her  two  grandsons  should  die  under  the  age  of  twenty-one,  and 
her  granddaughter  under  twenty-one  and  unmarried,  the  whole  of  their  re- 
spective shares  of  the  residue  of  her  personal  estate,  with  the  accumu- 
lation thereon  as  aforesaid,  should  go  and  be  paid  to  her  nephew  B. 
(It  will  be  observed  that  the  event,  which  happened,  of  the  death  of 
both  of  the  grandsons  under  twentj'-one,  and  of  them  only,  was  not  pro- 
vided for.)     Sir  R.  P.  Arden,  M.  R.,  considered  that  there  _     ,.    ,. 

Ill  111  1.  Implication 

was  no  doubt  that  the  grandchildren  took  a  vested  interest ;  of  cross  ex- 

and  as  it  was  not  taken  out  of  them  in  the  event  that  had  hap-  ^'^^^■^ -^l-^ 
pened,  he  conceived  himself  not  authorized  to  supply  >the  defect  by  Sir  K.  P. 
in  favor  of  the  granddaughter ;  though  he  had  no  doubt  as  ■'^™''"'  ""' 
to  the  intention.     But  Lord  Loughborough  reversed  this  de-  his  decree 

ovGrruIfiQ  Dv 

cree ;  thinking,  on  the  one  hand,  that  the  shares  did  not  Lord  Lough- 
vest  in  the  grandsons  until  twenty-one,  and,  on  the  other,  borough, 
that  there  was  a  necessary  implication  in  favor  of  the  granddaughter,  it 
being  clear  that  what  defeated  (qucere,  would  precede '?)  the  gift  over  to 
the  nephew,  who  could  only  take  the  entirety  of  the  fund,  and  that  on 
the  death  of  aB  the  grandchildren,  must  be  a  disposition  of  the  whole  in 
favor  of  the  grandchildren,  the  preferable  objects  of  the  testator's 
bounty,  and  to  avoid  a  partial  intestacy. 

*The  views  taken  of  this  case  by  the  M.  R.  and  the  L.  C,     *559 
it  will  be  seen,  were  whollj'  different :  the  former,  considering 
the  gift  as  vested  in  the  grandchildren,  to  be  divested  only  Remarks  tra- 
in the  event  expressly  provided  for ;  and  the  latter  as,a  con-  on  Mackeli  v. 
tingent  bequest  to  them,  with  an  express  cross  executory  con-      '"  ^^' 
tingent  bequest  in  a  certain  event,  and  an  implied  cross  bequest  in 
another  event.     There  is  certainly  great  difficulty  in  both  branches  of 
Lord  Loughborough's  hypothesis.     According  to  the  doctrine  of  all  the 
authorities^  the  bequest  clearly  conferred  a  vested  interest  (e)  ;  and,  if 
vested,  it  was  impossible,  consistently  with  sound  principles  of  construc- 
tion, to  divest  it,  except  on  the  happening  of  the  prescribed  event ;  and 
the  obstacle  to  this  was  the  more  insuperable,  from  the  circumstance, 

(e)  ^_ee  cases  passim,  Ch.  XXV.  Lord  Loughborough  certainly  appears  to  have  been 
greatly  inclined  to  hold  gifts  to  be  contingent  upon  very  slight  grounds,  as  will  appear  by 
several  of  his  decisions  in  that  chapter. 
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that  the  express  cross-limitations,  so  far  as  they  went,  did  not  estab- 
lish a  complete  reciprocity  between  the  legatees  ;  for  the  share  of  the 
granddaughter,  at  her  death  underage,  was  to  go  to  both  the  grandsons, 
but  the  share  of  one  of  the  grandsons  so  dying  was  to  belong  exclusively 
to  the  other  grandson.  But,  independently  of  this  very  material  cir- 
cumstance, there  seems  to  have  been  no  valid  ground  for  divesting  the 
shares  in  the  event  which  had  happened ;  nor,  it  is  important  to  ob- 
serve, does  Lord  Loughborough  advance  an}'  such  doctrine,  for  he  evi- 
dently considered  the  holding  the  granddaughter  to  be  entitled  to  be 
consequential  on  his  holding  the  bequest  of  the  whole  to  be  contingent, 
his  object  being  to  "avoid  a  partial  ir^testacy ; "  and  it  by  no  means 
follows  that,  if  he  had  considered  the  intei-est  as  vested,  he  would  have 
felt  himself  authorized  to  imply  another  gift  in  derogation  of  it.  His 
reasoning  does  not  appear  to  have  satisfied  the  M.  E.,  who  in  a  subse- 
quent case  (/)  expressed  his  conviction  that  his  own  determination  was 
right. 

In  that  conviction  probably  the  reader  will  be  disposed  to  join,  on 
Gift  tochil-  perusing  the  case  of  Skey  v.  Barnes  (,9),  which  is  a  leading 
dren  of  A.,  authority  on  this  subject,  and  was  as  follows  :  A  testator 
twenty-one,  bequeathed  his  personal  estate  to  trustees  for  his  daughter 
oH  siuiufd^  for  life,  and  after  her  decease  to  and  among  all  and  every 
die,  &c.  the  child  or  children  of  his  daughter  and  the  lawful  issue  of 

a  deceased  child,  in  such  proportions  as  his  daughter  should 
*560     appoint,  and  in  default  *  of  appointment,  then  the  same  to  go  to 

and  be  equally  divided  between  them,  share  and  share  alike,  and 
if  there  should  be  but  one  child,  then  to  such  only  child ;  the  portion  or 
portions  of  such  of  them  as  should  be  a  son  or  sons,  to  be  paid  at  his 
or  their  respective  ages  of  twentj'-one,  and  the  portion  or  portions  of 
such  of  them  as  should  be  a  daughter  or'daughters,  to  be  paid  at  her  or 
their  respective  ages  of  twenty-one  or  days  of  marriage  ;  hut,  in  ease  there 
should  he  no  such  issue  of  the  hody  of  his  daughter,  or  all  such  issue  should 
die  without  issue  hefore  his  or  their  respective  portions  should  become  pay- 
able as  aforesaid,  then  1,000/.  for  his  sister  M.  and  her  familj',  and 
1 ,500Z.  for  his  niece  A.  and  her  family  ;  and  in  case  there  should  be  no 
Cross  bequest  issue  pf  either,  for  his  nephew  T.,  whom  he  also  made  his 
not  implied,  residuary  legatee.  The  will  contained  a  proviso,  authoriz- 
ing the  trustees  to  applj^  the  interest  of  the  children's  portions  for  their 
maintenance  until  thej'  became  payable.  One  of  the  children  having 
survived  her  mother,  and  died  under  twenty-one  and  unmarried,  her 
share  was  claimed  by  the  survivors  and  the  representatives  of  those 
who  had  attained  their  majority  and  died,  principally  on  the  authority 
of  Scott  V.  Bargeman  (A).     Sir  W.  Grant,  though  he  thought  that  case 

(/)  Booth  V.  Booth,  4  Ves.  402. 

(n)  3  Mer.  334.  See  also  Turner  V.  Frederick,  5  Sim.  466;  [Templeman  v.  Warrington, 
13  Sim.  265;  Cohen  v.  Waley,  15  Sim.  318;  Mair  v.  Quilter,  2  T.  &  C.  C.  C.  465;  Edwards 
V.  Tuck,  23  Beav.  268;  Beaver  v.  Nowell,  25  Beav.  551^] 

(A)  Ante,  557. 
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to  be  right  in  its  result,  held  that  the  bequests  vested  immediatel}'', 
and  that  the  contingency  had  not  happened  on  which  they  were  to  be 
divested ;  consequently  the  share  of  the  deceased  child  belonged  to  her 
representative. 

[So  in  Baxter  v.  Losh  («),   where  residue  was   bequeathed  to  be 
equally  divided  between  A.  and  B.  their  executors  adminis- 
trators  and  assigns  absolutely  forever;  but  in  case  it  should  and,  if  neither 
haiDpen  that  the  said  A.  and  B.  should  neither  of  them  be  liv-  fhoi'id  be 

,  ,  living  at  a 

ing  at  a  particular  period,  then  over  ;  A.  died  in  the  lifetime  given  period, 
of  the  testatrix,  and  B.  survived  the  period  specified,  and  it  °""^'^' 
was  contended  on  behalf  of  B.,  that  there  was  an  implied  gift  to  him  of 
the  share  of  A.  ;  but  Sir  J.  Romilly,  M.  R.,  held  that  there  was  no  such 
implied  gift,  and  that  the  event  not  having  happened  on  which  the  gift 
over  was  to  take  effect,  the  moiety  of  A.  had  lapsed. 

Sir  W.  Grant  distinguislied  Scott  v.  Bargeman  and  Mack-  Distinction 
ell  V.  Winter  on  the  ground  that  the  primary  bequests  in  3^  [g  J?™/ 
those  cases  were  contingent,  and  that  nothing  therefore  was  tingent. 
divested  b}"  admitting  the  implication  {k) .     This  distinction  is 
supported  *  by  susequent  decision  in  cases  where  the  contingent     *561 
nature  of  the  primar}'  gifts  was  unquestionable.     Thus  in  Re  . 
Clark's  Trusts  {I) ,  where  a  testator  gave  the  residue  of  his  personalty 
and  the  money  to  arise  by  sale  of  his  real  estate  in  trust  in  equal  shares 
for  A.  B.  C.  and  D.  for  life,  and  after  their  respective  deaths  for  their 
children  respeetivelj'  as  they  should  appoint,  and  in  default  of  appoint- 
ment for   their   respective  children,  with  cross-limitations  among  the 
children  of  each  parent  inter  se  in  the  event  of  anj'  dying  under  twenty- 
one  ;  "  but  in  case  the  said  A.  B.  C.  and  D.  should  all  happen  to  die 
without  leaving  any  child,  or  leaving  such,  if  such  children  should  all 
happen  to  die  under  twenty-one  "  then  over.     A.  died  unmarried  :  each 
of  the  others  had  children  or  a  child  who  attained  twenty-one  ;  and  the 
question  was  whether  a  cross-limitation  of  the  share  of  A.,  the  remain- 
der in  which  had  vested  in  no  one,  was  to  be  implied  in  favor  of  the 
other  families.      Sir  W.  P.  Wood,  V.-C,  held  that  it  was  (m) ;  but 
that  none  of  the  other  shares,  which  had  all  vested,  would  be  divested, 
except  in  the  event  expressly  provided  for  of  all  four  of  the  named  per- 
sons dj'ing  without  leaving  a  child. 

Again,  in  Re  Ridge's  Trusts  (w),  where  a  testator  bequeathed  resi- 
due in  trust  for  his  daughters,  A.  B.  and  C.  and  any  other  daughters 
he  might  afterwards  have,  equally  for  life  ;  and  if  all  any  or  either  of 

[(j)  14  Beav.  612.  In  Currie  v.  Gould,  4  Beav.  117,  the  precise  ground  of  the  decision 
does  not  appear,  but  tlie  gift  seems  clearly  to  have  been  a  joint-tenancy  to  the  children. 

(h)  3  Mer.  342,  344. 

(I)  32  L.  J.  Ch.  525.  The  distinction  was  denied  by  Lord  Manners  in  Beauman  v.  Stock, 
2  Ba.  &  B.  406,  who  there  held  that  cross-limitations  were  to  be  implied,  althoiip;h  the  pri- 
mary gift  was  vested ;  but  this  was  before  Skey  u.  Barnes,  and  has  not  been  followed. 

(m)  The  limitations  implied  were  for  life  and  m  yemainder  (subject  to  a  power  of  appoint- 
ment) following  exactly  the  limitations  of  the  original  shares.  See  also  Re  Ridge's  Trusts, 
post.  (re)  L.  R.  7  Ch.  665.] 
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them  should  die  leaving  issue,  then  to  pay  an  equal  part  equally  amongst 
the  issue  of  each  daughter  that  should  die  leaving  issue ;  and  if  only 
pne  daughter  should  die  leaving  issue,  then  to  pay  the  whole  equally 
amongst  the  issue  of  such  one  daughter ;  but  if  all  such  daughters 
should  die  without  leaving  issue,  then  over.  The  testator  left  A.  B. 
and  C.  his  only  daughters.  A.  died  leaving  issue ;  then  B.  died  unmar- 
ried. It  was  held  that  a  cross-limitation  of  the  remainder  in  her  share 
was  to  be  implied  in  favor  of  the  other  two  families.] 

Skey  V.  Barnes  [and  the  subsequent  cases]  may,  it  is  conceived,  be 
considered  to  have  fixed  the  rule  of  law  on  this  important  doctrine  of 
testamentary  construction.  , 
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*  CHAPTER  XLIV.  *562 

EXJLE   THAT   "WORDS   "WHICH   CREATE   AN  ESTATE   TAIL   IN   REAL 
ESTATE   CONFER   THE   ABSOLUTE   INTEREST   IN   PERSONALTY. 

I.   Rule  considered  in  relation  to  various  Words,  by  which  an  Estate  Tail  may  he  created. 
II.   Bequests  over  afier  such  Gifts. 
III.   Effect  of  Limitations  in  strict  Settlement  upon  Personal  Property,  ^c. 

I.  It  has  been  established  by  a  long  series  of  cases  (a),  that  where 
personal  estate  (including  of  course  terms  of  years  of  what-  Words  which 
ever  duration  (b)  )  is  bequeathed  in  language  which,  if  f^t^tait'iif^" 
applied  to  real  estate,  would  create  an  estate  tail,  it  vests  realty  confer 
absolutely  in  tlie  person  who  would  be  the  immediate  donee  interesTin"^ 
in  tail,  and  consequentlj'  devolves  at  his  death  to  his  per-  personalty. 
sonal  representative  (whether  he  leaves  issue  or  not),  and  not  to  his 
heir  in  tail ;  [that  being  the  only  mode  in  which  personalty  can  be 
dealt  with  in  order  to  make  the  interest  in  it  analogous  to  an  estate 
tail  (c).i] 

This  rule  is  not  confined,  as  has  been  sometimes  affirmed  (rf),  to 
cases  in  which  the  words,  if  used  in  reference  to  realty.  Rule  applies 
would  create  an  express  estate  tail;  for  it  applies  also  to  ^Lfwptha^^^ 
those  in  which  an  estate  tail  would  arise  by  implication,  twn; 
except  in  the  particular  case  in  which  words  expressive  of  a  failure  of 
issue  receive  a  different  construction  In  reference  to  real  and  personal 
estate  (e).     Thus,  where  by  a  will  which  is  regulated  by  the  old  law 

(a)  Roll.  Rep.  356;  Bunb.  301;  2  Ch.  Rep.  14;  1  Lev.  290;  2  Vern.  324;  1  P.  "W.  290, 
Pre.  Ch.  421;  8  Vin.  Ab.  451,  pi.  25,  26;  3  B.  P.  C.  Toml.  99,  204,  277;  7  B.  P.  C.  Toml. 
453,  [1  Mad.  488;]  1  Ves.  13.3,  154;  2  B.  C.  C.  33,  127;  11  Ves.257;  2  V.  &  B.  63;  1  Mer.  20, 
271;  19Ves.73, 170,574;3Mer.  176;4Mad.  360 ;  8  Sim.  22 ;  [3  Drew.  668,  6  H.  L.  Ca.  1013. 

(A)  But  not  including  a  personal  annuity  created  by  will  de  novo  and  given  to  A.  and  the 
heirs  of  his  hoAy:  this  gives  A.  a  conditional  fee,  and  unless  he  performs  the  condition  {i.e. 
has  issue)  the  annuitv  ceases  on  his  death.    Turner  v.  Turner,  Amb.  776,  1  B.  C.  C.  316. 

(c)  Per  Wood,  V.-C,  L.  R.  2  Eq.  280.] 

{d)  Atkinson  ».  Hutchinson,  3  P.  W.  259 ;  [Doe  e.  Lyde,  1  T.  R.  596.] 

(e)  See  ante,  p.  498. 

1  See  Albee  v.  Carpenter,  12  Cush.  3"82;  Smith's  Appeal,  23  Penn.   St.  9;   Cla'rk  «. 

Hall  «.  Priest,  6  Grav,  18 ;  Jackson  v.  Bull,  Clark,  2  Head,  336 ;  White  v.  White,  21  Vt. 

10  Johns.  19;  Paterson  v.  Ellis,  11  Wend.  250;    Adshead  ».  Willetts,9W.  R.  405;  Ex 

259;  Moody  v.  Walker,  3  Ark.  147;  Pastell  parte  Wyrich,  5  DeG.  M.  &  G.  188;  Wilkins 

V.  Pastell,  Bailev,  Eq.  390;  Bethea  v.  Smith,  v.  Tavlor,  5  Call,  150;  Williamson  v.  Led- 

40  Ala.  415;  Jones  v.  Sothoron,  10  Gill  &  J.  better,  2  Munf.  521;  Deane  v.  Hansford,  9 

187 ;  Fairchild  v.  Crane,  13  N.  J.  105;  Moffat  Leigh,  253;  Dunn  v.  Bray,  1  Call,  338;  Did- 

V.  Strong,  10  Johns.  12;  Mathews  v.  Daniel,  lake  v.  Hooper,  Gilmer,  194;  Cox  v.  Marks, 

2  Havw.  346;    Ferrand  B.Howard,  3  Ired.  5Ired.  361;  McGraw  »-•.  Davenport.  6  Porter, 

Eq.  3"81;  Henry  v.  Felder,  2  McCoi-d,  323;  319;  Chesin  i).  Williams,  29  Mo.  288. 
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personalty  is  bequeathed  to  A.,  or  to  A.  and  his  heirs,  and  if  he  shall 
die  without  issue  to  B.  (which  would  clearly  make  A',  tenant  in  tail  of 

real  estate),  he  will  take  the  absolute  interest  (/). 
*563  *  The  rule  also  applies  tO'  those  cases  in  which,  by  the  opera- 
—  to  cases  ^^'^^  ^f  the  rule  in  Shelley's  Case  (g),  the  terms  of  the 
falling  with-  bequest  would,  in  reference  to  real  estate,  create  an  estate 
Shelley's  tail.  Thus  in  Garth  v.  Baldwin  (A),  where  a  testator  devised 
Case.  j-eal  and  personal  estate  to  A.,  in  trust  to  pay  the  rents  and 

profits  to  S.  for  life,  and  after  her  death  to  pay  the  same  to  E./or  Mfe, 
and  afterwards  to  pay  the  same  to  the  heirs  of  his  body,  and  for  want  of 
such  issue,  over ;  Lord  Hardwicke  held  that  E.  was  tenant  in  tail  of  the 
real  estate,  and  entitled  absolutely  to  the  personalty. 

And  of  course  it  is  immaterial  in  such  a  case  whether  the  bequest 
Though  the  itself  contain  the  words  of  limitation,  or  refer  to  a  devise  of 
refeventiaU  I'Galtj'  Creating  an  estate  tail.  As  in  Brouncker  v.  Bagot  (?) , 
the  devise,  where  a  testator  devised  his  real  estate  to  B.  for  life  with- 
out impeachment  of  waste,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  of  the  hody  of  B.  ;  and  by  a 
codicil  he  bequeathed  his  personal  estate  unto  the  same  persons,  and  in 
the  same  manner,  as  he  had  by  his  will  devised  his  real  estate.  It  was 
contended  that  although  as  to  real  estate  this  rule  of  law  was  too  strong " 
for  the  intention  of  the  testator,  j'et  that  a  diflferent  construction  might 
be  put  upon  the  words  as  applied  to  personalty,  to  prevent  the  applica- 
tion of  the  rule  where  it  went  to  defeat  the  obvious  intention,  as  in  this 
case  ;  but  Sir  W.  Grant,  M.  R.,  held  that  the  testator  having  declared 
his  intention  respecting  his  personal  estate  onlj'  by  referring  to  the 
terms  of  the  devise  of  the  real  estate,  and  as  the  law  had  ascertained 
those  terms  to  give  an  estate  tail  in  the  realty,  they  would  give  the 
absolute  interest  in  personalty. 

The  next  question  is,  whether  words  of  distribution  or  other  expres- 
Wordsofdis-  sions  marking  a  course  of  enjoyment  inconsistent  with  the 
'"n^xed'S" '  devolution  of  an  estate  tail,  annexed  to  the  limitation  to  the 
the  limitation  heirs  of  the  hody,  are  in  these  cases  inoperative  to  vary 

of  the  body  *564;  the  construction,  *  as  we  have  seen  they  are  now  held 
&c.  to  be  in  devises  of  real  estate  (k) .     The  affirmative 

(/■)  Love  ».  Windham,  2  Ch.  Rep.  14,  1  Lev.  290;  [Chandless  v.  Price,  3  Ves.  102;] 
Campbell  v.  Harding,  2  R.  &  My.  390;  Dunlc  v.  Feiinev,  2  R.  &  Mv.  D57;  Simmons  t).  Sim- 
mons, 8  Sim.  22;  [Caulfield  o.  Maguire,  2  J.  &  Lat.  176 ;  Cole  v.  Goble,  13  C.  B.  145 ;  Web- 
ster V,  Parr,  26  Beav.  236.] 

( o)'  As  to  which,  see  ante,  359. 

(hy  2  Ves.  646;  see  also  [Weljb  v.  Webb,  1  P.  W.  132,  2  Vern.  668;]  Butterfield  v.  But- 
terfield,  1  Ves.  133,  153 ;  TothiU  v.  Earl  of  Chatham,  7  B.  P.  C.  Toml.  453,  1  Jlad.  488  nom. 
Tothill  V.  Pitt;  [Earl  of  Verulam  v.  Bathurst,  13  Sim.  374;  Ousby  v.  Harvey,  17  L.  J.  Ch. 
160;  Williams  ».  Lewis,  6  H.  L.  Ca^  1013.  The  fact  of  the  income  only,  anS  not  the  prop- 
erty itself,  being  given  to  A.  for  life,  is  no  argument  against  his  taking  the  aosolute  interest. 
Butterfield  v.  Butterfield,  1  Ves.  133,  154;  Glover  v.  Strothoff,  2  B.  C.  C.  33;  Re  Andrews' 
Will,  28  Beav.  608;  and  other  cases  overruling  Smith  v.  Cleaver,  2  Vern.  38;  and  (on  this 
point)  Fonnereau  v.  Fonnereau,  3  Atk.  315.] 

(i)  1  Mer.  271, 19  Ves.  674 ;  see  also  Douglas  e.  Congreve,  1  Beav.  59.       (h)  See  ante,  36S. 
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would  seem  to  follow  from  the  principle  of  the  preceding  eases,  though 
such  a  conclusion  involves  a  direct  contradiction  of  Jacobs  v.  j,,cobs  v. 
Amj'att  (l),  where  personalty  was  bequeathed  to  A.  for  life,  Ainyatt. 
and  after  her  decease  unto  the  heirs  of  her  body  lawfully  begotten, 
equally  to  he  divided  between  them  share  and  share  alike  ;  and  in  default  of 
such  issue,  over  ;  and  it  was  held  by  Lord  [Loughborough] ,  confirming 
a  decree  of  Sir  R.  P.  Arden,  M.  R.,  that  A.  took  a  life-interest  only. 
["The  construction  that  the  whole  interest  vested  in  A.  must,"  said 
Lord  Loughborough,  "  expunge  the  words  '  for  life  ; '  it  must  expunge 
the  words  which  direct  a  division  among  the  children;  and  it  must 
expunge  those  words  not  for  the  purpose  of  giving  it  to  one  to  take  in 
the  character  of  heir  of  the  body,  or  in  a  course  of  descent,  but  to  take 
it  from  all ;  not  to  let  it  go  according  to  the  general  intent,  which  is  the 
common  ground,  but  to  cross  the  intent.  Upon  that  ground  Doe  v. 
Applin  (?ra)  does  not  apply."  "Still  less  does  King  v.  BurcheU  (n) 
•apply." 

Lord  Loughborough  therefore  decided  the  case  upon  a  distinction 
between  the  nature  of  'real  estate  and  the  nature  of  persollalt3^  The 
one  is  descendible,  the  other  is  distributable  (o)  :  and  to  use  "  heirs  of 
the  body"  regarding  personalty  is  a  misapplication  of  them,  which  has 
always  (p)  led  the  court  more  readily  to  infer  from  the  context  an 
intention  to  use  them  in  a  secondary  and  confined  sense,  than  when 
they  are  used  in  a  devise  of  realty.  Thus,  in  Hodgeson  v.  Bussey  (q), 
where  by  post-nuptial  settlement  a  term  was  limited  in  trust  for  A.  the 
settlor's  wife  during  her  life,  and  after  her  death  for  the  settlor  for  his 
life,  and  after  his  death  for  the  heirs  of  the  body  of  A.  by  the  settlor  and 
their  executors  administrators  and  assigns,  and  for  want  of  such  issue, 
over ;  it  was  held  by  Lord  Hardwicke  that  "  heirs  of  the  body  "  were 
not  words  of  limitation,  but  of  purchase,  and  that  A.  had  a  life-interest 
only.  The  grounds  of  this  decision  are  thus  clearlj'  given  by  Lord 
Hardwicke  himself  on  a  subsequent  occasion  :  ' '  The  governing  reason 
was  that  the  limitation  was  to  the  heirs  of  the  body,  their  executors, 
administrators  and  assigns  ;  which  words  made  it  a  plain  case,  because 
there  was  no  eye  of  an  estate  tail  {i.e.  no  intention  that  it  should 
*  go  to  issue  ad  infinitum)  ;  for  it  could  not  go  from  one  heir  of  *565 
the  body  and  his  executors  &c.  to  another  heir  of  the  body  and  his> 
executors  &c.,  and  therefore  must  vest  in  the  first  person  Words  of  dis- 
taking  and  his  executors  &c.  ;  the  same  as  if  it  had  been  annexed  to'^'' 
said,  I  give  it  after  both  their  deceases  in  trust  for  the  eldest  the  limitation 
sou  begotten,  and  if  no  son  then  to  a  daughter,  their  exeeu-  ^f  the  body, 
tors  &c."  {r) .  &c. 

H)  4  B.  C.  C.  542.     [See  the  judgment,  13  Ves.  479,  n. 

(m)  4  T.  K.  82,  ante,  424.  (n)  Amb.  379,  1  Ed.  424,  ante,  419,  424  n. 

(u)  Per  Stuart,  V.-C,  1  Sm.  &  G.  444. 

{p)  See  per  Lord.  Hardwiclie,  2  Atlc.  90.  (y)  2  Atlt.  89. 

(»■)  2  Ves.  236,  660.  Lord  Chelmsford  refers  the  decision  partly  to  its  being  a  settlement 
and  thus  intended  as  a  -provision  for  the  issue  of  the  marriage,  6  H.  L.  Ca.  1022;  but  Lord 
Hardwicke  does  not  rely  on  that  point. 
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So  in  Wilson  v.  Vansittart  (s) ,  where  the  bequest  was  to  "W.  and  his 
heirs  male  equally  to  be  divided  among  them  share  and  share  alike ;  it 
was  held  by  Smythe,  B.,  and  Bathurst,  J.  (L.  Comms.),  that  W.  took 
an  estate  for  his  life  with  remainder  to  his  sons. 

In  this  case  it  will  be  observed  the  gift  to  heirs  male  was  not  ex- 
pressly by  way  of  remainder.  But  this  would  seem  to  present  no  great 
obstacle  to  the  construction  which  was  adopted  (f) . 

In  Kinch  v./Wa,rd{u),  where  freehold  and  leasehold  estates  were 
devised  to  A.  for  life,  and  after  his  death  to  the  heirs  of  his  bodj-, 
their  heirs  executors  administrators  and  assigns,  but  if  A.  should  die 
without  issue,  over ;  it  was  assumed  that  A.  was  tenant  in  tail  of  the 
freeholds,  but  it  was  contended  on  the  authority  of  Hodgeson  v.  Bus- 
sey  that  he  was  tenant  for  life  only  of  the  leaseholds.  Sir  J.  Leach 
however  decided  that  he  took  the  leaseholds  absolutely,  distinguishing 
Hodgeson  v.  Busse}'  because  there  the  gift  over  was  in  default  of  such 
issue,  whereas  here  it  was  after  a  general  failure,  and  therefore  too 
remote. 

Whatever  may  be  thought  of  this  distinction,  the  fact  remains  that 
Sir  J.  Leach  dealt  with  the  leaseholds  as  being  subject  to  different  con- 
siderations from  the  freeholds,  and  did  not  think  it  sufficient  to  dispose 
of  the  question  regarding  the  former  that,  notwithstanding  the  super- 
added words,  an  estate  tail  was  created  in  the  latter. 

Again,  in  Ee  Jeafifreson's  Trusts  (x),  alread}'  stated.  Sir  W.  P.  Wood, 
V.-C,  said  he  did  riot  question  the  decisions  that  words  clearly  intended 
to  create  an  estate  tail  in  realty  would  be  taken  to  give  an  absolute 
interest  in  personalty,  that  being  the  only  mode  in  which  personalty  can 
be  dealt  with  to  make  the  interest  in  it  analogous  to  an  estate 
*566  tail.  "  But  (he  said)  I  think  upon  *  such  a  gift  of  personal  estate 
as  this  the  question  is  —  not  whether  the  construction  of  the  clause 
taken  simply  word  by  word  would  give  an  estate  tail  —  but  whether, 
regard  being  had  to  the  whole  will,  considering  that  the  property  is  per- 
sonal and  not  real  estate,  there  is  an  intention  manifested  that  '  heirs  of 
the  body '  should  be  used  in  its  proper  sense.  The  proposition  cannot 
be  taken  absolutely  in  its  full  integrity  that  every  form  of  expression 
which  will  create  an  estate  tail  in  realty  will  give  an  absolute  interest  in 
personalty,  which  would  contradict  the  rule  estabhshed  in  Forth  v. 
Chapman  (y).  And  without  pausing  to  consider  whether  the  set  of 
words  used  here  would  bring  this  case  within  the  rule  in  Shelley's  Case, 
regard  being  had  to  the  decision  of  D.  P.  in  Jesson  u.  Wright  (a),  I 
think  the  use  of  words  like  these  when  accompanied  with  a  discretionary 
power  of  education  for  those  heirs  of  the -body,  and  with  an  express 

(s)  Amb.  562. 

(t)  See  Chamberla}Tie  v.  Chamberlayne,  6  Ell.  &  BI.  625,  ante,  p.  328.  Mr.  Janiian,  how- 
ever, considered  it  "an  extraordinary'decision,  there  behig  not  only  no  gift  to  sous,  but  no 
gift  even  to  heirs  by  way  of  remainder."  W  2  S.  &  St.  409. 

(x)  L.  K.  2  Eq.  276,  ante,  p.  81.     See  also  Symers  v.  Jobson,  16  Sim.  267. 

(y)  1  P.  W.  663.  (3)  Ante,  p.  365. 
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discretion  for  division  at  twenty-one,  justifies  me  in  saying  that  the  tes- 
tator did  not  point  to  heirs  successive  who  are  to  continue  proprietors 
of  the  fund  in  question  to  an  extent  which  the  hxw  would  not  allow,  and 
which  the  law  would  cut  short  bj'  giving  the  fund  to  the  first  taker ;  but 
rather  to  a  set  of  persons  heirs  of  the  bodj'  of  A.  who  are  a  co-existing 
body  and  not  persons  taking  in  succession.  Now  although  '  heirs  of 
the  body '  is  not  so  flexible  a  term  as  '  issue,'  that  it  does  not  invariably 
create  an  estate  tail  is  evident  from  Hodgeson  v.  Bussey  and  Sands  v. 
Dixwell "  (a) .  He  therefore  held  that  A.  did  not  take  an  absolute 
interest.] 

A  point  of  still  greater  difficulty  arises  in  determining  to  what  extent 
the  rule  applies  to  cases  in  which  the  word  issue,  occurring  in  devises 
of  real  estate,  is  a  word  of  limitation. 

This,  at  least,  is  clear,  that  a  simple  bequest  to  A.  and  Where  the 
his   issue,  which,  if  the  subject  of  disposition  were  real  a  person  and 
estate,  would  indisputably  make  A.  tenant  in  tail  (6),  con-  h.'s  «sm6 
fers  on  him  the  absolute  ownership  in  personalty. 

Lord  Hardwicke  in  Lampley  v.  Blower  (c)  admitted  this  proposition, 
though  he  held  that  a  bequest  over  to  the  survivor,  in  case 
either  of  the  legatees  died  without  leaving  issue  (which  in  "issue"  ex- 
legal  construction  means  in  regard  to  personalty  (d)   issue  plained  to 
living  at  the  death), ^  explained  "  issue"  in  the  body  of  the  the  death. 
devise  to  be  used  in  the  same  sense. 

*This  seems  to  be  ratlier  a  strained  construction,  and  is  in-     *o67 
consistent  with  Lyon  v.  Mitchell  (e) ,  which  is  a  direct  authority 
as  to  the  effect  of  a  bequest  simply  to  A.  and  his  issue.     A  rp   - 
testator  bequeathed  personalty  to  his  four  sons,  share  and  sons  and  the 
share  alike,,  as  tenants  in  common,  and  to  the  issue  of  their  'respect^ve^'"^ 
several  and  respective  bodies  lawfully  begotten ;  but  in  case  of  b?il'es,  if  any 
the  death  of  any  or  either  of  them  without  issue  lawfully  be-  issue  aV"' 
gotten  living  at  the  time  of  his  or  their  respective  deaths,  then  "^^^'h,  over, 
the  part  or  share  of  him  or  them  so  dying  should  go  to  the  survivors  or 
survivor  equally,  and  to  the  issue  of  their  several  and  respective  bodies 
lawfully  begotten.     Sir  T.  Plumer,  V.-C,  after  reviewing  the  authori- 
ties, held,  upon  the  general  rule,  that  as  the  words  of  the  bequest  would 
have  made  the  sons  tenants  in  tail  of  real  estate,  they  took  absolute  in- 
terests in  the  personalty,  with  benefit  of  survivorship  in  case  any  or 
either  of  them  died  without  issue  living  at  their  death  respectively. 

[Again,  in  Parkin  v.  Knight  (/) ,  where  the  hmitation  was  of  real 

(ra)  But  Sands  v.  Dixwell  was  the  case  of  an  executory  trust,  and  is  the  same  as  Roberts 
V.  Dixwell  (8  Dec.  1738),  1  Atk.  607,  stated  ante,  p.  346.]   ' 

(h)  See  ante,  412.  (c)  3  Atk.  397.     [See  ante,  p.  413,  n.  (?).] 

(d)  See  ante,  p.  498.  (c)  1  Mad.  467. 

[(/)  15  Sim.  83.  See  also  Donn  v.  Penny,  19  Ves.  547;  Beaver  v.  Nowell,  25  Beav.  551; 
Young  V.  Davies,  2  Dr.  &  Sm.  167  (offspring). 

1  Ante,  p.  497,  note  1. 
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Bequest  to  and  personal  property  to  the  testator's  nephe^jrs  or  (read 
thefnawful  "  ^^^"  )  tKeir  lawful  issue,  his  nephew  A-  to  have  Blackacre 
issue.  exclusive  of  his  other  share;   Sir  L.  Shadwell,  V.-C,  held 

tliat  thej'  took  an  estate  tail  in  the  realty,  and  an  absolute  interest  in 
the  personalty.  This  was  somewhat  aided  by  the  direction  as  to  Black- 
acre.     And  at  this  day  the  court  would  be  less  readj'  to  read  "or"  as 

.To  be  settled   "and"(^). 

on  A.  and  his      This  construction  has  been  even  extended  to  a  case  where 
money  was  directed  to  be  settled  on  A.  and  his  issue  (A).] 

Our  next  inquiry  is,  whether  a  bequest  to  A.  for  life,  and  after  his 
Bequest  to  A.  death  to  his  issue,  operates,  by  force  of  the  same  rule  of 

for  Ufe,  and    construction,  to  vest  the  absolute  interest  in  A. 

after  ms  ' 

death  to  his         Now  as  such  a  devise  would  clearly  create  an  estate  tail  in 

issue;  j^^  g^jj^j  g^g  j(.  jjgg  been  sltiown  that  the  rule  which  makes  the 

legatee  absolute  owner  of  personalty  where  he  would  be  tenant  in  tail  of 

real  estate,  applies  to  gifts  falling  within  the  rule  in  Shelley's  Case  (i) 

where  lieirs  of  the  body  are  the  words  of  limitation,  as  well  as  to  those  in 

which  an  implied  gift  is  raised  in  the  issue;  and  as,-  lastlj^,  as  we 
*568     have  just  seen,  the  rule  applies  where  the  *gift  to  the  ancestor 

and  issue  is  in  one  clause  {k)  ;  [the  same  rule,  if  strictly  followed 
out,  would  lead  to  the  conclusion]  that,  in  the  case  suggested,  A.  would 
be  absolutely  entitled. 

This  conclusion,  however,  is  encountered  by  Knight  v.  Ellis  (Z), 
—  A.  held  where  the  testator  gave  certain  moneys  to  trustees,  upon 
entitled  for  trust  to  permit  his  nephew  T.  to  receive  the  interest  during 
Knight  V.  his  natural  life,  and  after  his  decease  he  gave  the  said  mon- 
Elhs.  gyg  to  the  issue  male  of  his  nephew,  and  in  default  of  such 

issue  he  gave  the  same  over.  The  question  was  whether  T.  was  enti- 
tled for  life,  or  absolutely.  Lord  Thurlow  decided  that  he  had  a  life- 
interest  only.  In  reference  to  the  cases  establishing  the  rule,  that  words 
which  would  create  an  estate  tail  in  real  estate  confer  an  absolute  inter- 
est in  personalty,  he  said  :  "It  must  have  occurred  to  the  judges  who. 
decided  those  cases,  that  under  the  idea  of  making  the  rules  of  decision 
as  to  leasehold  estates  analogous  to  those  which  are  applied  to  estates 
of  inheritance,  the  intention  of  the  testator  must  be  much  oftener  dis- 
appointed than  carried  into  effect,  and  then  there  is  no  wonder  that  the 
court  should  trj'  to  get  out  of  the  technical  rule  by  any  means  that  it 
can.  Now  what  do  the  cases  come  to  ?  A  man  by  his  will  devises  to 
A.  for  life,  there  being  plainly  an  interest  only  for  life  given  ;  if  that 
were  all,  the  disposition  would  end  there  as  to  A.,  and  any  other  gift 
would  be  effectual  after  his  death.     The  testator  then  gives  the  same 

(g)  Post,  p.  572,  n.  (k). 

(h)  Samuel  v.  Samuel,  9  Jur.  222,  14  L.  J.  Ch.  222,  as  to  which  see  ante,  p.  346,  n.  (J).] 
,  (i)  That  the  rule  in  Shelley's  Case  applies,  whatever  be  the  word  of  limitation  used,  see 
ante,  339.  W  As  to  such  cases  of  deeises,  see  ante,  412. 

(0  2  B.  C.  C.  570. 
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fund  {qu.  land )  over  to  B.  after  failure  of  issue  of  A.  What  is  the 
court  to  do?  It  is  clear  that  a  life-interest  onlj'  is  given  to  A.  It  is 
clear  that  no  benefit  is  given  to  B.  while  there  is  any  issue  of  A.  The 
consequence  is,  that  as  no  interest  springs  to  B.,  and  no  express  estate 
is  given  after  the  death  of  A.,  the  intermediate  interest  would  be  undis- 
posed of,  unless  A.  was  considered  as  taking  for  the  benefit  of  his  issue 
as  well  as  of  himself ;  and  as  the  words  in  this  case  are  capable  of  such' 
amplification,  the  court  naturally  implies  an  intention  in  the  testator 
that  A.  should  so  take,  that  the  property  might  be  transmissible  through 
him  to  his  issue,  and  he  was  therefore  considered  as  taking  an  estate 
tail,  which  would  descend  on  his  issue.  Now,  an  estate  in  chattels  is 
not  transmissible  to  the  issue  in  the  same  manner  as  real  estate,  nor 
capable  of  any  kind  of  descent,  and  therefore  an  estate  in  chattels  so 
given,  from  the  necessitj'  of  the  thing,  gives  the  whole  interest  to  the 
first  taker ;  but  if  the  testator,  without  leaving  it  to  the  neces- 
sar3'  *  implication,  gives  the  fund  expressly  to  the  issue,  they  *569 
are  not  driven  to  the  former  rule ;  but  the  issue  may  take  as 
purchasers,  and  then  there  is  an  end  of  the  enlargement  of  &nj  kind  of 
the  estate  of  the  tenant  for  life ;  for  another  estate  is  given  after  his 
death  to  other  persons,  who  are  to  take  by  purchase.  It  no  longer 
rests  on  conjecture." 

[Again,  in  Heather  v.  Winder  (jri),  the  first  gift  was  of  leaseholds  to 
the  testator's  son  W.  for  life,  and  after  his  death  to  his  issue  ;  Bequest  to 
but  in  case  he  should  leave  no  lawful  issue,  then  to  the  tes-  '7"  ^""^  "?'=''■ 

,     ,        1  4  T  TT  •   •    J 1     1      .         ,  ■  .    , .  ^   lives,  and  at 

tator  s  daughters  A.  and  H.  conjouitly  during  their  lives,  and  their  deaths 

at  their  deaths  to  their  lawful  issue.  The  testator's  three  to  their  issue. 
children  survived  him,  and  W.  and  H.  died  without  leaving  issue ;  A. 
had  several  children.  Sir  J.  Leach,  V.-C,  held  that  A.  became  entitled 
on  the  death  of  W.,  but  whether  on  the  ground  that  W.  took  a  life- 
estate  only,  or  by  executory  bequest  on  the  principle  of  Lyon  v.  Mitch- 
ell (n),  does  not  appear.  Sir  C.  Pepys,  M.  E.,  however,  professing 
to  follow  Sir  J.  Leach,  decided  that  under  the  gift  over  A.  took  onlj^ 
for  life.  As  she  was  living  it  was  not  necessary  to  decide  as  to  the 
rights  of  her  issue.] 

The  cases  of  Knight  v.  Ellis  [and  Heather  v.  Winder]  seem  to  be 
directly  opposed  to  Att.-Gen.  v.  Bright  (o),  where  a  testator,  Att.-Gen.  v. 
after  bequeathing  to  two  persons  the  interest  of  a  sum  of  B"ght  op- 
600Z.  stock,  gave  the  fund,  after  the  decease  of  the  survivor.  Knight ». 
to  A.,  to  receive  the  interest  during  her  life,  and  then  to  her  ^''''*- 
issue;  but  in  case  of  her  death  without  issue,  the  500Z.  stock  to  be 
divided  between  her  father's  children  by  his  second  wife ;  and  in  de- 
fault of  any  children  by  his  second  wife  living  at  the  testator's  decease, 
he  gave  the  same  to  such  second  wife.     It  was  contended,  on  the  au- 
thority of  Knight  V.  Ellis  and  some  earlier  cases,  that  A.  had  a  life- 
interest  only.     But  Lord  Langdale,  M.  R.,  held  that  the  effect  of  giving 

[(m)  5  L.  J.  Ch.  N.  S.  41.  (n)  Ante,  567.]  (o)  2  Kee.  57. 
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the  interest  of  the  6001.  stock  to  the  legatee  for  her  life,  and  then  the 
principal  to  her  issue,  was  to  give  her  an  absolute  interest  in  that  sum. 

[But  the  authority  of  Knight  v.  Ellis  was  recognized  in  Ex  parte 
Knight  V.  Wj-nch  (p) ,  where  the  testator  bequeathed  an  annuity  to 
hiEx^paT*  ^-  "  for  her  life  and  the  issue  from  her  body  lawfully  begot- 
Wynch.  ten,  On  failure  of  which  to  revert  to  my  heirs."    Lord  Cran- 

worth,  C.  (who  said  the  will  was  clearly  to  be  read  as  if  the  gift  to  the 
issue  had  been  expressly  Hmited  after  the  death  of  A.),  and  Sir 
*570  *G.  Turner,  L.  J.,  affirming  the  decision  of  Stuart,  V.-C,  held 
that  A.  had  only  a  life-interest,  and  that  the  issue  took  by  pur- 
chase. They  agreed  with  the  decision  in  Knight  v.  Ellis,  and  moreover 
considered  that  it  was  binding  upon  themj  and  that  the  decision  in 
Att.-Gen. «.  Att.-Gen.  V.  Bright  was  not  sustainable.  The  L.  C,  after 
Bright  over-  adverting  to  some  of  the  principal  cases  which  had  been 
cited  to  prove  that  A.  was  absolutely  entitled,  said:  "In 
all  those  cases  either  the  technical  words  '  heirs  of  the  body '  have  oc- 
curred, or  there  has  been  nothing  to  show  that  the  words  '  issue,'  '  chil- 
dren,' or  the  like  have  not  been  intended  merely  to  define  or  explain 
the  extent  of  the  interest  given  to  the  first  taker  ;  and  I  see  nothing  in 
these  decisions  compelling  me  to  hold  that  where  technical  words  are 
not  used,  and  where  the  interest  of  the  first  taker  is  expressly'  confined 
to  a  life-estate,  I  am  bound  to  act  in  the  construction  of  the  bequest  of 
personaltj'  on  principles  derived  from  laws  of  tenure,  and  not  resting  on 
intention.  It  was  on  this  ground  that  Lord  Thurlow  acted  in  Knight 
V.  Ellis." 

The  rule  is  thus  settled  in  conformity  with  Knight  v.  Ellis  (q).  It 
applies  a  fortiori  to  a  bequest  of  personalty  to  A.  for  life,  and  after  his 
death  to  his  issue  in  equal  shares  and  proportions  ;  and]  it  lets  in  like 
a  corresponding  gift  to  children  (r) ,  all  the  objects  who  are  living  at  the 
testator's  death,  and  all  who  come  in  esse  during  the  life-interest  (s). 

[During  the  argument  in  Knight  v.  Ellis,  Lord  Thurlow  said  that  it 

Distinction      made  all  the  difference  in  gifts  of  this  nature,  whether  by  the 

between  gift  -vfin  all  the  issue  were  to  take  or  one  only.  "The  question 
to  one  at  a  ./  i 

time  and  gift  is,"  he  said,  "  whether  they  are  words  of  limitation?  If  it 
issue  to-^  went  to  one  son,  it  must  be  by  way  of  limitation ;  if  to 
gether,  all,  it  must  be  by  purchase.     If,it  is  to  go  by  way  of  limi- 

tation, then  it  ve.sted  in  the  ancestor ;  if  by  purchase,  all  the  sons 
must  take''  (t).  By  means  of  this  distinction,  perhaps,  the  decision 
in  Jordan  v.  Lowe  (m)  may  be  sustained.     Leaseholds  were  there  be- 

[(p)  1  Sm.  &  G.  427,  5  D.  M.  &  G.  188.  K.  Bruce,  L.  J.,  concurred  in  the  decision  on 
distinct  grounds. 

(q)  See  also  GoMney  e.  Crabb,  19  Beav.  338;  Waldron  v.  Boulter,  22  Beav.  284. 

M  Ante,  p.  156. 

(s)  Jackson  v.  Calvert,  1  J.  &  H.  235.  See  similar  construction  where  the  words  "  heirs 
of  the  body  "  are  used,  Jacobs  v.  Amvatt,  ante,  p.  564.  (t)  2  B.  C.  C.  575. 

(«)  6  B6av.  350.  See  also  Harvey  v.  Towell,  7  Hare,  231, 12  Jur.  241  —  Bequest  to  A.  for 
life,  remainder  to  his  eldest  son  for  life,  remainder  to  his  eldest  issue,  male  only  for  the  time 
being  ad  infinitum  forever. 
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queathed  in  trust  for  A.  for  life,  and,  after  his  decease,  for  his  issue 
male  lawfully  begotten,  severally  and  respectively  according  to  their 
respective  seniorities,  and  for  default  of  such  issue  male  as  aforesaid, 
then  over;  Lord  Langdale,  M.  R.,  held  that  the  words  were 
*  such  as  would  have  created  an  estate  tail,  and  A.  was  therer  *571 
fore  absolutely  entitled.  "  Upon  what  grounds  Lord  Langdale 
proceeded,"  said  Lord  Cran  worth  (x) ,  "we  are  left  in  entire  igno- 
rance. But  it  may  be  that  he  tjhought  there,  that  the  words  must  be 
treated  as  words  of  limitation,  as  it  was  to  go  to  them  in  succession  for- 
ever according  to  their  seniorities.  That  might  have  been  the  ground 
upon  which  he  proceeded  in  that  case :  that  also  would  not  be  incon- 
sistent with  Knight  v.  Ellis." 

It  has  been  seen  that  Lord  Thurlow  (y)  distinguished  the  case  of  a 
bequest  to  A.  for  life,  followed  (without  anj'  express  gift  to  „  .  -  ... 
issue)  by  a  limitation  over  in  default  of  issue  of  A.  This,  he  andin  default 
said,  of  necessitj'  gave  the  absolute  interest  to  A.  It  was  so  '^*"'®  °^^''" 
assumed  in  Ranelagh  v.  Ranelagh  (z),  and  there  is  nothing  in  Ex  parte 
Wj'nch  to  suggest  that  the  distinction  is  not  a  sound  one  as  regards  wills 
that  are  subject  to  the  old  law.  But  in  Procter  v.  Upton  («) ,  where 
personalty  was  given  to  be  invested  for  the  benefit  of  A.  for  life,  and  if 
he  died  without  issue,  over  ;  and  by  codicil  A.  was  forbidden  to  meddle 
with  the  principal ;  Lord  Hardwicke  held  that  A.  was  but  tenant  for 
life ;  adding,  however,  that  if  the  case  had  stood  singly  on  the  will,  A. 
would  have  been  entitled  to  the  whole. 

Again  the  mere  circumstance  that  real  and  personal  estate  are  both  dealt 
with  by  the  same  set  of  words  will  not  compel  the  court  to  Effect  of  real 
decide  that  the  personalty  is  intended  to  go  as  the  realty  ^^d  personal 

property  be- 

and   consequentlj-  vests   absolutelj'  in  the   first  taker  {h) .  ing  included 
But  the  circumstance  of  the  two  sorts  of  property  being  '"  ^^""^  S'*^'- 
jointly  dealt  with  may  fairly  be  taken  into  account  on  the  question 
whether  there  is  "an  eye  to  an  entail "  (c)  :   and  if  the  personal 
is  clearly  *  a  mere  adjunct  to  the  real,  e.g.  a  leasehold  garden  to     *572 

(x)  5  D.  M.  &  G.  212.  , 

ly)  Ante,  p.  568.  .  See  also  his  dictum,  Att.-Gen.  v.  Bavlev,  2  B.  C.  C.  557. 

(z)  2  My.  &  K.  441,  ante,  p.  526.  "     " 

(a)  5  D.  M.  &  G.  199,  n.    See  aisp  Re  Banks'  Trust,  2  K.  &  J.  387. 

(6)  Jackson  v.  Calvert,  IJ.  &  H.  235.     See  also  Re  Banks'  Trust,  2  K.  &  J.  387. 

(c)  See  Tate  v.  Clarke,  1  Beav.  100  (personalty  given  to  A.  by  reference  to  devise  of  realty 
to  A.  and  his  issue);  Dunk  v.  Fenner,  2  R.  &  My.  557.  The  last"case  has  been  cited  as  laving 
down  a  rule  that,  where  realty  and  personalty  are  blended,  the  personalty  goes  as  the  realty; 
which,  said  Giffard,  V.-C,  "is  bad  law,"  Herrick  ».  Franklin,  L.  R.  6  Eq.  593.  Qu.,  how- 
ever, whether  in  Dunk  v.  Fenner,  it  was  intended  to  lay  down  any  such  -rule.  The  case 
seems  rather  to  turn  on  the  special  terms  showing  an  intention  that  realty  and  personalty 
should  go  together,  and  also  that  there  should  be  an  entail.  In  Herrick  v.  ]?ranklin  real  ani 
personalestate  was  given  to  A.  for  life,  and  after  his  death  to  his  heirs  {general).  This  was 
held  to  give  A.  a  life-interest  only.  Such  a  gift  has  never  been  held  to  vest  the  absolute 
interest  in  personalty  in  A.  by  analogy  to  the  rule  in  Shelley's  Case,  and  it  lack's  the  essential 
ingredient  of  an  intention  to  benefit  issue  ad  iitfinilum  to  bring  it  within  the  rule  discussed 
in  the  present  chapter.  Smith  v.  Butcher,  10  Ch.  D.  113,  is  a  distinct  decision  that  the  rule 
in  Shelley's  Case  is  inapplicable  to  such  a  gift.  Powell  v.  Boggis,  35  Beav.  535,  and  Com- 
fort V.  Brown,  10  Ch.  D.  146,  must  rest  on  the  special  terms  of  the  wills.  See  as  to  the  former, 
ante,  p.  81. 
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a  freehold  house,  an  intention  that  both  should  devolve  as  the  realty 
may  reasonably  be  inferred  (rf).] 

Upon  the  whole  the  result  is,  that  the  unqualified  terms  in  which  the 
General  con-  rule  has  been  often  laid  down,  [pointing  as  thej'  do]  to  the 
elusion.  conclusion,  that  a  bequest  of  personalty  confers  the  absolute 

interest  wherever  the  language  of  the  will  is  such  as  would  create  an 
estate  tail  of  land,  [are  not  justified  by  the  decisions.  In  manj'  of 
them,  as  we  have  seen,  the  court  has  refused  to]  carry  the  rule  to  the 
extreme  point  to  which  the  cases  have  gone  in  adjudging  ' '  issue  "  to  be 
a  word  of  limitation  as  to  real  estate  (e")  ;  the  effect  of  such  construc- 
tion, by  entitling  the  first  taker  absolutely,  being  in  general  to  defeat 
the  intention  of  the  testator.  Hence  also  (as  elsewhere  hinted  (/)) ,  the 
inclination  to  adopt  the  construction  which  reads  the  word  "chUd," 
"son,"  or  any  other  such  informal  expression,  as  a  word  of  limita- 
tion, is  much  less  strong  in  reference  to  personal  than  real  estate  (g). 
[Hence,  too,  it  has  been  finally  decided  that  the  rule  in  Wild's  Case 
does  not  apply  to-bequests  of  personalty  (h).] 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his  children  have 
been  read  as  conferring  on  the  original  legatee  a  life-interest  only,  with 
an  ulterior  gifj  of  the  absolute  interest  in  favor  of  the  children  (i),  —  a 
species  of  construction  which  further  illustrates  the  disinclination  of  the 
courts  to  hold  ambiguous  terms  of  this  description  to  operate  as  words 
of  limitation  in  reference  to  personal  estate. 

The  word  "  issue,"  under  a  joint  gift  to  the  ancestor  and  issue,  has 
Gift  to  issue  ^^^'^  '^^^''^  sometimes  construed  as  introducing  a  substituted 
by  way  of  gift  in  favor  of  these  objects,  in  the  event  of  the  failure  of 
su  s  itu  ion.  ^j^^  original  gift  to  the  ancestor,  [by  his  death  either  in  the 
lifetime  of  the  testator  or  of  a  previous  tenant  for  life ;  the  ancestor,] 
if  the  gift  to  him  takes  effect,  becoming  solely  and  absolutelj-  entitled. 
To  five  per-  Thus,  in  Pearson  v.  Stephen  (k) ,  where  the  testator 

sonsandtheir  *573  bequeathed  *  to  trustees  SO  much  Stock  as  should  be 
issue  per  suflflcient  to  paj'  thereout  the  j'earl3-  sum  of  1,000^.  to 

stirpes.  jjjg  ^jfg  fQj,  jjgj.  Tvidowhood ;  and  after  her  decease  or  mai'- 

riage  in  trust  for  his  five  sons  (naming  them)  and  their  respective  issue, 
if  anj',  to  be  divided  among  them  in  equal  shares ;  such  issue  to  take 
per  stirpes  and  not  per  capita.  He  also  gave  4,000Z.  to  be  invested  in 
stock,  in  trust  to  pay  the  dividends  to  his  daughter  S.  during  her  cover- 
ture, and  upon  the  death  of  G.  her  husband  to  transfer  the  capital  to 
her  for  her  sole  use  ;  but,  in  case  G-.  should  survive  testator's  daughter, 

(d)  Per  Wood,  V.-C-,  Jackson  v.  Calvert,  1  J.  &  H.  238.  See  also  Douglas  ».  Congreve, 
1  Beav.  59.]  (e)  Ante,  p.  438.  (/)  Ante,  p.  397. 

(o)  See  Gawler  v.  Cadby,  Jac.  346;  Stone  v.  Maule,  2  Sim.  490;  Malcolm  v.  Taylor,  2  R. 
&  My.  416.     [But  see  Scott  v.  Scott,  15  Sim.  47.]  (Ji)  Ante,  p.  397. 

(8)  Vide  cases  stated  ante,  398. 

(k)  2  0.  &  CI.  328,  5  Bli.  N.  S.  203.  Of  course  there  is  less  difficulty  in  the  adoption  of 
this  construction  where  the  gift  is  to  a  person  or  his  issue.  Vide  ante,  Vol.  I.  pp.  515,  516; 
also  Price  v.  Loclsley,  6  Beav.  180. 
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then  in  trust  for  his  said  five  sons  and  their  respective  issue  (if  any) ,  to 
be  divided  among  them  in  equal  shares  and  proportions  ;  such  issue  to 
take  per  stirpes  and  not  per  capita.  The  testator  also  gave  the  residue 
of  his  personal  estate  to  his  said  five  sons  "  and  their  respective  issue  (if 
any)  ; "  such  issue  to  take  per  stirpes  and  not  per  capita,  to  be  divided 
among  them  in  equal  shares  and  proportions ;  the  shares  of  such  of  ^ 
them  as  should  have  attained  the  age  of  twenty-one  years  to  be  paid  to 
them  respectively  forthwith  after  the  testator's  decease ;  the  shares  of 
such  of  them  as  should  be  under  that  age  to  be  paid  to  them  when  and 
as  they  should  respectively  attain  such  age.  The  question  was,  what 
interests  the  five  sons  (all  of  whom  survived  the  testator)  took  under 
these  bequests?  Sir  J.  Leach,  M.  R.,  held  that  the  sons  took  life-in- 
terests only  (subject,  as  to  the  4,000^.,  to  the  contingency  mentioned  in 
the  will) ,  with  the  ulterior  interest  for  their  children.  But  this  decree 
was  reversed  in  D.  P.,  where  it  was  decided  that  under  the  first  bequest 
the  sons  became  absolutely  entitled;  and  that,  with  respect  to  the 
4,000Z.,  in  the  event  of  S.  dying  in  the  hfetime  of  G.,  the  sons  of  the 
testator  living  at  such  event  would  be  absolutely  entitled  to  the  stock  in 
equal  shares  ;  but  if  any  of  the  sons  should  die  in  the  lifetime  of  S., 
leaving  issue,  such  issue,  if  living  at  the  death  of  S.  (Z),  would  be  en- 
titled to  the  share  or  shares  of  the  fund  which  their  parents  would  have 
been  entitled  to  if  living,  such  issue  to  take  the  shares  in  question 
equally  among  them ;  and  it  was  also  adjudged  that  the  sons,  at  the 
death  of  the  testator,  took  an  absolute  interest  in  the  residue.  And  an 
opinion  was  expressed  by  Lord  Brougham,  that,  if  any  of  the  sons  had 
died  in  the  lifetime  of  the  testator,  his  children  living  at  the  testator's 
death  would  have  taken  by  substitution  the  share  of  the  parent. 

Here,  it  will  be  observed,  the  words  "  and  their  respective 
*  issue"  were  considered  to  raise   a   gift  by   substitution,  to    *574 
take  effect,  as  to  ajl  the  bequests,  in  the  event  of  any  of  the 
legatees  dying  in  the  testator's  lifetime  leaving  issue,  and,  as  Remarks  on 
to  the  4,000/.  stock,  in  the  further  event  of  their  dying  Pearson  v. 
during  the  suspense  of  the  contingency  leaving  issue.     The     ^^  ^°' 
clause  directing  that  the  issue  should  take  per  stirpes  seems  to  be  de- 
cisive against  the  word  being  construed  as  a  word  of  limitation. 

Pearson  v.  Stephen  was  referred  to  in  Gibbs  v.  Tait  (m),  where  a  tes- 
tator bequeathed  the  residue  of  his  personal  estate  to  his  wife  „    ,  ^^^  j^_ 
during  her  widowhood,  and  after  her  decease  or  marriage,  ters  of  T.  and 
he  gave  what  should  be  remaining  one  moiety  to  J.,  the  son  '^^[ benefit 
of  T.,  his  executors  and  administrators,  and  the  other  moietj'-  of  survivor- 
equallj'  among  all  the  daughters  of  T.  and  their  issue,  with  ^  '''' 
benefit  of  survivorship  and  accruer :  Sir  L.  Shadwell,  V.  -C. ,  held  that  the 
daughters  living  at  the  distribution  of  the  fund  were  absolutely  entitled, 
and  not  (as  had  been  contended)  concurrently  with  their  issue,  which, 

[(0  As  to  this,  see  ante,  p.  189,  n.  (6).  (m)  8  Sim.  132. 
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Remark  on  he  observed,  was  an  inconvenient  construction.  He  ob- 
Gibbsi).  lait.  gerved  that  the  case  was  weaker  than  Pearson  v.  Stephen. 
This  remark  shows  that  the  V.-C.  considered  the  case  before  him  to 
belong  to  the  same  class  as  the  cited  authoritj' :  perhaps  the  clauses  of 
accruer  (which  are  not  stated)  may  have  aided  this  interpretation. 

[The  decision  in  Pearson  v.  Stephen  was  followed  in  Dick  v.  Lacy  (n), 
Bequest  to  where  real  and  personal  estate  was  bequeathed  to  A.  for 
several  and  life,  and  after  her  decease  to  the  daughters  of  B.  and  their 
dants^ier  descendants  per  stirpes,  to  hold  to  them  their  heirs  and  assigns 
sUrpes.  forever  ;  and  it  was  held  by  Lord  Langdale  that  the  limita- 

tion to  descendants  per  stirpes  was  a  gift  to  them  by  way  of  substitu- 
tion for  their  ancestress  in  case  she  died  in  the  hfetime  of  the  tenant  for 
life.] 

Sometimes  a  testator,  having  in  one  instance  made  an  express  and 
particular  substitution  of  issue,  thereby  affords  a  ground  for  aj^plying  a 
similar  construction  to  a  bequest  in  the  same  will  to  a  person  and  his 
issue  sirnply  ;  the  inference  being,  on  a  view  of  the  entire  will,  that  the 
intention  is  the  same  in  the  respective  cases. 

Thus,  in  Butter  v.  Ommaney  (o)  a  testator  bequeathed  2,000?.  to  the 
children  of  his  late  sister  B.  and  their  lawful  issue,  in  case 
titled  concur-  ^'iiy  of  them  should  die  leaving  lawful  issue.    He  also 

rently  with  *575  gave  unto  *  and  among  all  and  every  the  child  and  chil- 
dren of  his  late  brother  Jacob  and  their  issue  (except 
his  nephew  A.)  the  sum  of  2,000Z.  to  be  equally  divided  among  them, 
share  and  share  alike,  to  be  paid  within  twelve  months  next  after  his 
(the  testator's)  decease.  At  the  date  of  the  will,  there  were  three  chil- 
dren of 'the  testator's  brother,  who  had  children,  and  other  children  were 
dead  leaying  issue.  It  was  contended  that  the  words  "  and  their  issue  " 
were  words  of  purchase,  and  let  in  the  issue  of  the  deceased  children ; 
but  Sir  J.  Leach,  M.  R.,  held  that  the  three  children  of  Jacob  living  at 
the  date  of  the  will  were  absolutely  entitled  to  the  legacy. 

And  here  it  may  be  observed  that,  where  (as  in  the  two  preceding 
cases)  the  original  legatees  are  living  at  the  death  of  the  testator  or  the 
period  of  distribution  (whichever  may  happen  to  be  the  period  of  as- 
certaining the  objects),  it  becomes  unnecessary  to  determine  whether 
"  issue  "  is  a  word  of  limitation  or  of  substitution  ;  the  original  legatees 
being  entitled  to  the  whole,  according  to  either  construction.  Hence 
the  only  really  adjudged  point  in  the  two  last  cases  was  the  rejection  of 
the  claim  of  the  issue  to  participate  concurrently  with  the  original 
legatees. 

An  instance  of  the  admission  of  such  concurrent  claim  occurs  in  Clay 
Issue  iield  en-  v.  Pennington  (^),  where  a  testator,  in   a  certain   event, 

titled  concur- 

[(n)  8  Beav.  214.  See  also  Hedges  v.  Harpur,  9  Beav.  479  (issue  to  take  only  their 
parent's  share).]  (o)  4  Russ.  70.     [See  also  Re  Stanhope's  Trusts,  27  Beav.  201.] 

(!))  7  Sim.  370.  [See  also  Law  v.  Thorp,  27  L.  J.  Ch.  649,  4  Jur.  N.  S.  446;  and  Prior 
on  Issue,.  37,  38.] 
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bequeathed  a  residuary  fund  to  the  children  of  his  brother  rently  with 
B.  and  their  lawful  issue  in  equal  shares,  or  unto  such  of  aiK^^stor. 
them  as  shall  prove  their  right  within  two  years  after  notice  in  the  Lon- 
don Gazette :  Sir  L.  Shadwell  decided  that  all  the  descendants  of  B. 
who  were  living  at  the  period  in  question  were  entitled  to  participate  ; 
which  of  course  involved  a  denial  of  the  proposition  that  issue  was  here 
used  as  a  word  of  limitation. 

II.  A  necessary  consequence  of  the  rule,  that  words  which  create  an 
estate  tail  in  realty  confer  the  absolute  interest  in  per-  Bequests  over 
sonalty,  is,  that  all  bequests  ulterior  to  such  a  gift  are  void  ;  question?^  '" 
but  this  principle  does  not  apply  to  cases  in  which  personal  when  void, 
estate  is  limited  in  such  terms  to  several  persons  not  in  esse  successively  ; 
in  which  case  the  successive  limitations,  though  having  the  form  of  re- 
mainders, operate  simply  as  substitutional  or  alternative  bequests,  each 
gift  in  the  series  being  dependent  upon  the  event  of  the  preceding  gift 
or  gifts  not  taking  effect. 

Thus,  where  a  term  of  years  is  limited  to  A.  for  life,  with  *  re-  *576 
mainder  to  his  first  and  other  sons  successively  in  tail  male,  with 
remainder  to  the  first  and  other  sons  of  B.  in  tail.  If  A.  die  without 
having  had  a  son,  it  is  clear  that  the  bequest  to  the  Jirst  son  ot  B.  (for 
no  son  after  the  first  could  ever  take)  is  good ;  but  if  A.  have  a  son, 
that  son  becomes  entitled  absolutely,  to  the  exclusion  of  the  ulterior 
legatees  ;  so  that  the  limitation  is  in  effect  a  bequest  for  life,  and  after 
his  death  to  his  first  son  absolutely,  and  if  he  have  no  son,  to  the  first 
son  of  B.  ;  and  being  necessarily  to  take  effect  within  the  period  of  a 
life  in  being  is  free  from  objection  on  the  ground  of  remoteness. 

To  illustrate  in  detail  a  point  apparently  so  clear  upon  principle 
might  seem  to  be  gratuitous  labor,  were  it  not  that  at  one  period  the 
authorities  (including  a  decision  of  the  Supreme  Court  of  Judicature) 
sanctioned  a  contrary  doctrine. 

In  Brett  v.  Sawbridge  {q)  a  testator,  who  was  a  mortgagee  in  posses- 
sion of  a  term  of  years,  devised  it  (supposing  himself  to  be  seised  of  an 
estate  of  inheritance)  to  J.,  son  of  II.,  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  two  other  sons  of  H.,  and  their 
sons  successively  in  tail  in  like  manner,  remainder  to  all  other  the  sons 
of  J.  successivel}'  in  tail,  with  remainder  to  the  right  heirs  of  B.  and  W. 
Though  it  appeared  that  none  of  the  tenants  in  tail  had  come  in  esse, 
Sir  J.  Jekyll,  M.  R. ,  held  that  the  limitation  over  was  void ;  and  his 
decree  was  affirmed  in  D.  P.  The  reasons  urged  in  its  support  were, 
first,  that  as  the  testator  intended  to  dispose  of  the  inheritance,  the  term 
did  not  pass  ;  and  secondly,  that  the  limitation  over  being  after  an 
indefinite  failure  of  issue,  was  void  for  remoteness.  It  is  not  stated 
upon  which  ground  the  House  proceeded,  but,  most  probablj',  as  the 

(q)  3  B.  p.  C.  Toml.  141,  1736.  This  case  seems  to  have  escaped  the  research  of  Mr. 
Fearne.    See  also  Backhouse  «.  Bellingham,  Pollex.  33 ;  Bargis  v.  Burgis,  1  Mod.  115. 
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reporter  assumes,  upon  the  latter,  as  the  objection  that  the  testator 
intended  to  dispose  of  the  inheritance  could  not  be  sustained  for  an 
instant  ^s  a  reason  against  the  devise  operating  upon  the  term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  to  the  heirs  of 
B.  and  W.,  however,  the  case  is  completely  overruled  by 
bridge'ever^'  Pelham  v.  Gregory ,(r) ,  where  the  Duke  of  N.  devised  all 
ruled  by  Pel-  his  freehold  and  leasehold  estates  to  T.  for  life,  remain- 

oiy.  *577    der  to  his  *  first  and  other  sons  in  tail  male,  remainder 

to  H.  for  life,  remainder  to  Ms  firSt  and  other  sons  in 
tail  male,  with  remainders  over :  T.  was  living,  but  had  no  son  ;  H.  had 
a  son,  who  during  the  life  of  T.  died,  and  it  was  held  in  D.  P.  that  the 
administrator  of  such  son  was  absolutely  entitled  to  the  leasehold 
estates,  subject  only  to  be  defeated  by  the  birth  of  a  son  of  T.  the  prior 
tenant  for  life. 

It  is  scarcelj'  necessary  to  observe,  that  a  bequest  of  a  term  for  years 
Such  oifts  °^  other  personal  property  in  the  language  of  an  estate  tail, 
may  be  made  maj'  be  made  defeasible  on  a  collateral  event  in  the  same 
a  collateral  manner  as  any  other  bequest  carrying  the  whole  interest, 
event.  Thus,  a  legacy  to  A.  and  the  heirs  of  his  body,  and  if  he  die 

without  issue  living  B.,to  C,  is  clearly  a  good  executory-  gift  to  C.  (s). 

And  here  it  occurs  to  remark  that  the  enactment  (t)  restricting  words 
Effect  of  act    denoting  a  failure  of  issue  to  a  failure  at  the  death  (which 

1  Vict.  c.  26,  we  have  seen  prevents  them  having  the  effect  of  creating  an 

s  29   on  this  .  ■ 

riile  of  con-  estate  tail  by  implication)  will,  when  applied  to  personalty, 
structicn.  operate  to  restrain  such  words  from  passing  the  absolute  in- 
terest, and  also  to  bring  within  the  compass  of  the  rule  against  perpetui- 
ties the  ulterior  bequest  depending  on  such  contingencj'.  If,  therefore, 
a  testator  by  a  will  made  or  republished  since  1837  bequeaths  personal 
estate  to  A.,  and  in  case  he  shaU  die  without  issue  then  to  B.,  A.  will 
not  take  the  absolute  interest  (as  formerly) ,  from  the  ulterior  gift  being 
void ;  but  A.  will  take  a  vested  interest  in  the  personalty  so  bequeathed, 
defeasible  in  favor  of  B.  on  his  (A.'s)  leaving  no  issue  at  his  death. 

Where  the  bequest  is  to  A.  expresslj'  for  life,  arid  in  case  of  his  dj-ing 
without  issue  to  B.,  the  construction  seems  also  free  from  doubt.  A. 
will,  according  to  the  newlj'  enacted  doctrine,  take  a  life-interest  in  ani/ 
event,  and  B.  will  take  the  ulterior  interest,  only  in  the  event  of  A.'s 
leaving  no  issue  ;  in  the  converse  event  of  A.  leaving  issue,  the  ulterior 
interest  will  be  undisposed  of.  [But  if  after  the  express  gift  for  life  the 
.  limitation  over  be  in  case  of  A.  dying  without  "  heirs  of  his  body,"  the 
enactment  will  not  apply  (m),  and  A.  will,  it  should  seem,  be  absolutely 
entitled  as  before  (a;).] 

()•)  3  B.  P.  C.  Toml.  204.     See  also  [Higgins  v.  Dowler,  1  P.  W.  98;]  Stanley  v.  Leigh, 

2  P.  W.  686|  Sabbarton  v.  Sabbarton,  Cas.  t.  Talb.  6B,  245;  Gower  v.  Grosvenor,  3  Barn. 
54;  S.  C.  cit.  in  Daw  v.  Pitt,  stated  1  Mad.  503;  Phipps  ».  Lord  Mnlgrave,  3  Ves.  613; 
[Boydell  v.  Golightlj',  14  Sim.  327;  Lewis  v.  Hopkins,  3  Drew.  668,  6  H.  L.  Ca.  1013  (Wil- 
liams V.  Lewis).  (s)  Lamb  v.  Archer,  1  Salk.  225. 

(()  Ante,  p.  493.  (u)  Ante,  p.  533. 

(a!)  Ante,  p.  571,  as  in  Boden  v.  Watson  (or  Lord  Galway),  Amb.  398,  478,  2  Ed.  297. 
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III.  When  it  is  intended  that  leasehold  estates,  or  personal  chattels 
in  the  nature  of  heirlooms,  shall  go  with  lands  devised 
*  in  strict  settlement,  thej^  should  not  be  simply  sub-     *578  jng  personal 

iected  to  the  same  limitations  :  the  effect  of  that  being  '," '?'''  estate,' 

111-1/.  devised  in 

to  vest  the  personal  property  absolutely  ui  the  first  tenant  in  strict  settle- 
tail,  though  he  should  happen  to  die  within  an  hour  after  his  "™'' 
birth  (y)  ;  "^  and,  as  the  freehold  lands  in  that  event  pass  over  to  the 
next  remainder- man,  a  separation  between  them  and  the  chattels  takes 
place ;  but  the  personal  propertj'  should  be  limited  over,  in  case  any 
such  tenants  in  tail  (being  the  sons  of  persons  in  esse)  should  die  under 
twenty-one  and  without  inheritable  issue,  to  the  person  upon  whom  the 
freehold  lands  will  devolve  in  that  event ;  or,  which  is  the  more  usual 
mode,  the  personalty  should  be  subjected  to  the  same  limitations  as  the 
freeholds,  with  a  declaration  that  it  shall  not  vest  absolutely  in  any  ten- 
ant in  tail  [by  purchase]  until  twentj'-one,  or  death  under  that  age, 
leaving  issue  inheritable  under  the  entail.  Whether  the  By  direct 
courts  are  authorized  to  put  this  construction  upon  a  direc-  S'ft' 
tion  that  the  chattels  shall  go  with  the  lands  so  long  as  may  be,  or  so 
long  as  the  rules  of  law  will  permit,  has  been  vexata  guastio.  Lord 
Hardwicke  in  Gower  v.  Grosvenor  (z)  expressed  an  opinion  in  the 
affirmative,  but  in  Foley  v.  Burnell  (a)  and  Vaughan  v.  Burslem  (5), 
Lord  Thurlow  held  that  the  property  vested  absolutelj'  in  the  tenant 
in  tail  on  his  birth  ;  [i.e.  that  the  direction  did  not  make  the  trust  execu- 
toiy  ;  and  this,  though  often  regretted,  is  now  the  settled  doctrine  (c).J 
It  was  much  canvassed  in  D.  P.  in  Duke  of  Newcastle  v.  Countess  of 
Lincoln  (d),  which  arose  on  marriage  articles  [containing  a  covenant 
to  assign  leaseholds  upon  the  same  trusts  as  freeholds  so  far  as  the  law 
would  allow,  and  the  trusts  being  executory,  it  was  decided  that  the 
court  had  power  to  modifj'  the  limitations  so  far  as  to  suspend  the 
absolute  vesting  until  twenty-one.]  Lord  Eldon  [did  not  concur  in 
this  decision] ,  considering  that  the  question  was  concluded  by  Vaughan 
V.  Burslem.  [But  in  Shelley  v.  Shelley  (e),  where  a  testatrix, 
without  reference  to  any  real  *  estate,  bequeathed  jewels  to  her  *579 
nephew  to  be  held  as  heirlooms  by  him  and  bj'  his  eldest  son  on 
his  decease,  and  so  on  from  eldest  son  to  eldest  son,  as  far  as  the  rules 
of  law  would  permit,  and  requested  her  nephew  by  his  will  or  otherwise 

(j/)  But  where  a  junior  branch,  qmad  the  estate,  has  issue  before  the  senior,  the  chattels 
do  not  vest  indefeasibiy  in  such  issue.    Hogg  v.  Jones.  32  Beav.  45.] 

(2)  3  Barnard.  54.    See  also  Trafford  v.  Trafford,  3  Atk.  347. 

(a)  1  B.  C.  C.  274.  (b)  3  B.  C.  C.  101. 

[(c)  Fordyce  v.  Ford,  2  Ves.  Jr.  536;  Garr  v.  Lord  Errol,  14  Ves.  Jr.  478;  Stratford  v. 
Powell,  1  Ba.  &  Be.  1;  Rowland  ».  Morgan,  6  Hare,  46-3,  2Phil.  764;  Doncaster  v.  Doncaster, 
3  K.  &  J.  26.  See  also  the  cases  reviewed  by  Wood,  V.-C,  Lord  Scarsdale  t'.  Curzon,  1  J. 
&  H.  40;  per  Lords  Westbury  and  Cairns,  L.  R.  5  H.  L.  101,  107.] 

id)  3  Ves.  387,  12  Ves.  218. 

[(e)  L.  R.  6  Eq.  540.  The  point  does  not  appear  to  have  been  previously  decided.  See 
opinion  of  Sir  L.  Shadwell,  Bovdell  v.  Golightly,  14  Sim.  346 ;  and  see  observations  bearing 
on  the  question,  14  Ves.  487;  2" Phil.  771 ;  1  Ba^  &  Be,  25;  1  J.  &  W.  574,  anfe,  p.  352;  1  J. 
&  H.  51 ;  Doncaster  v.  Doncaster,  3  K.  &  J.  26. 

1  See  Hall ».  Priest,  6  Gray,  18,  22;  ante,  p.  497,  note. 
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to  give  effect  to  her  wishes,  Sir  W.  P.  Wood,  V.-C,  held  this  to  be  a 
good  executory  trust,  and  directed  a  settlement  to  be  made  of  the  jewels 
to  the  nephew  for  life,  remainder  to  his  eldest  son  E.  (who  was  born  in 
■the  testatrix's  lifetime)  for  life,  remainder  to  E.'s  eldest  son  if  living  at 
E.'s  death  (/),  to  vest  at  twenty-one,  with  a  gift  over  on  death  under 
twenty-one  or  in  E.'s  lifetime. 

To  return  to  the  case  of  a  direct  trust  or  bequest.  Notwithstanding 
Ordinary  t^®  provisions  reconimended  above,  a  separation  of  the  chat- 
form  of  trust  tels  from  the  lands  will  nevertheless  occur  (whichever  form 

for  annexing    .  i\    ■/,  ^-i       ^  •  -^      ,       ■,  -,    -,.  , 

chattels  to  IS  used)  II  the  tenant  in  tail  should  die  under  twent3^-one 
settled  realty,  leaving  inheritable  issue  ;  for  in  that  case  he  would  take  the 
chattels  absolutely,  while  the  lands  would  descend  to  the  issue.  To 
prevent  this  separation,  the  declaration  should  be  that  the  chattels  shall 
not  vest  absolutely  in  any  tenant  in  tail  by  purchase  who  may  die  under 
twenty-one,  but  shall  at  his  death  devolve  as  nearly  as  possible  in  the 
same  manner  as  the  lands  {g) .  Under  this  (which  is  now  the  ordinary) 
declaration  the  issue  will  take  the  whole  of  the  chattels  by  purchase 
instead  of  such  share  or  interest  only  as  he  may  be  entitled  to  as  of  kin 
to  the  ancestor. 

»That  the  words  "  by  purchase  "  are  necessary  in  this  form  of  declara- 
When  not  tion,  in  order  to  avoid  a  breach  of  the  rule  against  per- 
mo'teness""  petuity,  has  already  been  noticed  {h) .  The  effect  of  them 
Goslings.  is  well  illustrated  by  Gosling  v.  Gosling  (i),  where  freeholds 
Goslmg.  were  devised  in  strict  settlement,  and  chattels  were  then 
given  on  the  same  trusts  and  for  the  same  estates  as  the  freeholds,  or 
as  near  thereto  as  the  law  would  permit,  with  a  proviso  that  the  chat- 
tels should  not  vest  absolutely  in  any  tenant  in  tail  unless  he  attained 
twenty-one  (without  more).  These  trusts  were  impugned  as  constituting 
in  effect  a  gift  to  such  tenant  in  tail  only  as  should  attain  twentj'-one, 
and  as  therefore  being  too  remote  —  as  upon  that  construction 
*580  *  they  clearly  were  (I)  ;  and  Sir  J.  Romillj',  M.  R. ,  adopting 
that  construction,  held  the  gift  void.  But  Lord  Westbury  differed 
on  the  point  of  construction  and  reversed  the  decision.  Appl3-ing  the 
limitations  of  the  freeholds  to  the  personal  estate  (as  far  as  the  differ- 
ence of  tenure  would  admit),  the  effect  was  (he  said)  to  give  the  absolute 
interest  to  the  first  tenant  in  tail  by  purchase :  no  other  tenant  in  tail 
could  by  possibility  become  entitled  under  the  limitations,  since  the  first 
took  absolutely.     Then  came  the  proviso,  in  which  the  words  ^'  tenant 

(/)  "Livingat  E.'s  death"  seems  to  be  due  to  the  words  of  the  will  "on  his  decease, 
and  so  on." 

((/)  Davidson's  Common  Forms,  p.  216.  The  older  forms  (several  of  which  are  collected 
in  Harrington  v.  Harrington,  L.  R.  6  H.  L.  93,  n.)  appear  not  to  have  contained  an  express 
gift  over,  but  to  have  left  the  chattels  set  free  by  the  divesting  clause  to  be  dealt  with  by  the 
prior  general  trust.  But  whether  this  would  be  as  efficacious  as  the  express  gift  over  is  ques- 
tionable i  see  the  difference  of  opinion,  Harrington  v.  Harrington,  L.  E.  3  Ch.  573,  5  H.  L. 
102.    And  see  1  Powell,  Dev.  732,  n.  by  Jarman. 


a.)  Vol.  I.  p.  274. 


(i)  32  Be'av.  58,  1  D.  J.  &  S.  1,  and  (Christie  «.  Gosling),  L.  E.  1  H.  L.  279.     See  also 
Martelli  ».  HoUoway,  L.  K.  5  H.  L.  653.  (0  See  Vol.  I.  p.  273. 
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in  tail"  must  mean  tenant  in  tail  by  purchase,  for  it  referred  to  one 
in  whom  the  personalty  would,  but  for  the  proviso,  have  vested  abso- 
lutely instead  of  defeasibly.  The  L.  C.  therefore  held  the  gift  vested 
in  the  infant  tenant  in  tail,  liable  to  be  divested  on  his  death  under 
twentj^-one.  And  this  was  affirmed  in  D.  P.  It  turned  on  the  question 
whether  the  proviso  postponed  the  original  vesting  or  qualified  a  previ- 
ously vestedvgift.  Lord  St.  Leonards  held  with  Lord  Romilly  that  the 
former  was  the  true  construction  :  but  Lords  Chelmsford  and  Cranworth 
agreed  with  the  L.  C.  in  preferring  the  latter ;  and  (as  observed  in  a 
subsequent  case  {m)  by  Lord  Cairns)  when  once  this  construction  was 
arrived  at,  all  difficulty  was  at  an  end,  and  the  bequest  was  in  no  way 
obnoxious  to  the  rule  against  perpetuity. 

But  Lord  "Westbury  observed  :  "  If  the  will  had  provided  for  the  event 
of  a  tenant  in  tail  bj'  purchase  dying  under  twenty-one  leaving  a  son, 
by  declaring  an  express  trust  for  such  son  of  the  personal  estate,  the 
case  would  have  existed  of  a  tenant  in  tail  of  the  real  estates  hy  descent 
taking  the  personal  estate  by  purchase  ;  and  if  in  that  case  the  proviso 
(i.e.  tlie  proviso  postponing  the  vesting)  were  held  to  apply  to  and 
include  such  tenant  in  tail  the  whole  disposition  of  the  principal  of  the 
personal  estate  would  be  void  for  remoteness."  Here,  he  thought,  no 
such  trust  was  either  expressed  or  implied  (n).  But  tliis  is,  in  effect, 
what  the  ordinary  declaration  does  express.  Hence  the  necessity  for 
the  words  "  by  purchase.''  The  trust  in  Gosling  v.  Gosling  was  saved 
from  remoteness  only  because  it  led  to  the  very  separation  which  the 
ordinary  declaration  is  designed  to  prevent ;  it  being  considered  by  Lord 
Westbury  (o)  that  if  the  infant  tenant  in  tail  should  die  under  twenty- 
one  leaving  issue,  the  chattels  would  devolve  under  the  prior  trust  to  the 
next  purchaser  in  the  series  of  limitations,  not  to  the  issue. 

*  The  words  "  so  long  as  the  rules  of  law  will  permit,"  though    *581 
ineffectual  to  make  the  trust  executory,  or  to  correct  a  gift 
which  in  terms  infringes  the  rule  against  perpetuity  (jo),  How  far 
may,  it  seems,  fairly  be  referred  to  where  the  terms  are  am-  obviated  by 
biguous,  in  aid  of  a  construction  which  will  not  be  obnox-  J^ngaJ th*e 
ious  to  that  rule  {q).     Aiid  even  without  these  words,  if  the  law  per- 
trust  is  on  other  grounds  executory,  it  may  be  moulded  to  ""'^' 
avoid  remoteness.     Thus  in  Miles  v.  Harford  (?•),  where  freeholds  were 
devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
with  a  shifting  clause  which  provided  that  if  A.  or  his  issue  male  should  be- 
come entitled  to  a  certain  other  estate,  the  devised  estate  should  go  over ; 
and  leaseholds  were  given  upon  such  trusts,  &c.  as,  regard  being  had  to 
the  difference  of  tenure,  would  most  nearly  correspond  with  the  uses, 
&c.,  of  the  freeholds.     It  was  held  by  Sir  G.  Jessel,  M.  E.,  that  this 

(m)  Harrington  v.  Harrington,  L.  E.  5  H.  L.  103. 

(n)  1  D.  J.  &  S.  16.  (o)  lb.    This  point  was  not  noticed  in  D.  P. 

(p)  See  Tollemache  v.  Earl  of  Coventry,  2  CI.  &  Fin.  611,  8  Bli.  547,  ante,  Vol.  I,  p.  276. 

(q)  See  Harrington  v.  Harrington,  L,  R.  3  Ch.  574,  5  H.  L.  102,  107. 

(r)  12  Ch.  D.  691. 
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was  an  executory  trust ;  for  the  testator  "  knew  that  something  would 
not  work,  and  has  said  j'ou  are  to  make  them  correspond  having  regard 
to  the  effect  of  the  tenure  on  the  limitations."  If  you  repeated  the 
shifting  clause  literally  for  the  leaseholds,  it  would  fail  to  a  great  ex- 
tent for  remoteness.  It  must  therefore  be  modified  so  as  to  shift  the 
leaseholds  in  every  case  (covered  by  the  clause)  in  which  it  could  law- 
fully be  made  to  shift  (s) . 

Other  forms  seek  to  postpone  a  separation  of  the  chattels  from  the 
Other  forms  l^nd  by  restricting  the  interest  in  the  chattels  to  those  who 
of  trust.  come  into  actual  possession  of  the  land  (t)  ;  still  taking  care 

not  to  postpone  the  ultimate  vesting  of  them  beyond  the  hmits  allowed 
hj  the  rule  against  perpetuity.] 

(s)  As  it  happened,  A.  himself  had  become  entitled  to  the  other  estate,  and  the  M.  E.  also 
held  that,  as  this  event  was  separately  expressed  from  that  of,  his  issue  becoming  so  entitled, 
the  shifting  clause  was  good  in  event,  as  to  the  leaseholds,  without  modification.  See  Vol. 
I.  p.  285. 

(0  See  Potts  V.  Potts,  2  Jo.  &  Lat.  353,  1  H.  L.  Ca.  671  ("become  seised");  Scarsdale  v. 
Curzon,  1  J.  &  H.  40  ("seised  of  or  entitled  to  the  actual  freehold");  Cox  v.  Sutton,  25  L. 
J.  Ch.  845,  2  Jur.  N.  S.  733  (repairing  fund  to  be  applied  at  request  of  person  in  possession). 
But  on  the  context  "entitled  in  possession  "  has  been  held  to  mean  one  whose  personal  quali- 
fications (e.g.  age)  entille  him  to  the  possession,  subject  to  preceding  estates.  Hollowav  v. 
Webber,  Martelli  ii.  Hollowa.y,  L.  R.  6  Eq.  523,  5  H.  L.  532,  per  Stuart,  V.-C,  and  Lords 
Hatherley  and  Westbury ;  see  also  Foley  v.  Burnell,  1  B.  C.  C.  274,  4  B.  P.  C.  Toml.  319; 
Be  Johnson's  Trusts,  L.  R.  2  Eq.  716.  And  where  the  entail  has  been  barred  by  a  prior 
tenant  for  life  and  remainder-man  in  tail,  the  words  "who  shall  be  in  the  actual  possession  " 
have  been  held  to  mean  the  person  who  would  have  come  into  possession  if  the  original  limi- 
tations were  subsisting.  Hogg  v.  Jones,  32  Beav.  45.] 
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WHAT  WORDS  WILL   CHARGE  REAL    ESTATE  WITH   DEBTS   AND 

LEGACIES. 


II. 


Liability  of  Real  Estate  to  Simple  Contract  Debts.  —  Whether  charged  by  a  general 
Direction  in  a  will  that  Debts  shall  be  paid.  —  Distinction  where  a  specijic  Fund  is 
appropriated ;  —  where  the  Direction  is  to  Executors,  being  or  not  being  Devisees.  — 
Whether  Legacies  chargeable  by  same  words  as  Debts,  S/'c. 

Whether  Direction  to  raise  Money  out  of  Bents  and  Profits  authorizes  a  Sale. 


I.  Bt  the  common  law  of  England  the  real  estate  of  a  deceased  per- 
son was  not  liable  to  answer  his  simple  contract  debts,'  no  Sketch  of  the 
action  being  maintainable  against  the  heir  in  respect  of  de-  ettlteVeinT^ 
scended  assets,  except  by  creditors  whose  debts  were  consti-  assets. 


1  Upon  the  liability  of  a  decedent's  estate 
for  his  debts,  the  courts  of  this  country  are 
unembarrassed  by  the  course  of  English  au- 
thority or  legislation.  The  rule  prevails 
probably  througliout  the  United  States,  either 
by  statute  or  by  American  common  law,  that 
the  whole  of  a  man's  property,  first  his 
personalty  and  then  his  realty.  Is  liable  for 
the  payment  of  his  debts,  as  well  after  his 
death  as  during  his  lifetime.  See  po.st,  p. 
622,  note  1.  But  the  question  mainly  under 
consideration  in  the  present  chapter  is  (not  as 
to  the  rights  of  creditors  of  a  testator,  but) 
as  to  the  rights  of  general  legatees  as  against 
devisees  upon  a  deficiencj'  of  personal  assets ; 
out  of  which  the  legacies  are,  of  course,  pri- 
marily payable.  And  when  it  is  said  that 
legacies  are  primarily  payable  out  of  the  tes- 
tator's personalty,  the  inference  is  not  to  be 
drawn  that,  upon  exhausting  the  testator's 
personalty  without  satisfying  the  bequests  of 
his  will,  "his  real  estate  becomes  liable  .to 
make  good  the  deficiency.  In  the  absence 
of  otiier  regulation  by  statute,  it  is  an  estab- 
lished rule  of  law  in  this  country,  as  well  as 
in  England,  that  real  estate  devised  is  never 
to  be  charged  with  the  payment  of  legacies 
or  debts  (for  even  as  to  creditors  there  is,  of 
course,  no  charge  upon  the  testator's  estate 
for  debt  in  itself),  unless  the  intention  of  the 
testator  so  to  charge  it  is  either  expressly 
declared,  or  clearly  to  be  inferred  from  the 
language  of  the  will.  Wright  v.  Denn,  10 
Wheat.  204;  Gridley  ».  Andrews,  8  Cowen, 
1;  Reynolds  v.  Revnolds,  16  N.  Y.  257;  Hes- 
lop  V.  Gatton,  71  fll.  528 ;  Stephens  v.  Gregg, 
10  Gill  &  J.  Ii3;  Luckett  v.  White,  ib.  480; 
Tessier  v.  Wyse,  3  Bland,  28;  Foster  v.  Cren- 
shaw, 3  Mu'nf.  514;   Lewis  v.  Thornton,  6 


Munf.  87;  McCampbell  v.  McCampbell,  5 
Litt.  97;  Bugbee  v.  Sargent,  23  Me.  270; 
Copp  V.  Hersey,  21  N.  H.  317;  Wright's 
Appeal,  12  Penn.  St.  256;  Okeson's  Appeal, 
59  Penn.  St.  99;  Knotts  v.  Bailey,  54  Miss. 
235.  See  infra ;  and  see  post,  p.  622,  note  1. 
Legacies  not  actually  charged  upon  the  land 
must  therefore  abate  in  case  of  deficiency  of 
personal  assets.  Heslop  v.  Gatton,  supra. 
The  question  in  the  present  chapter  being 
what  will  charge  the  testator's  real  estate, 
the  only  difficulty  that  can  arise  is  as  to 
whether  an  intention  in  the  testator  to  charge 
his  devised  land  can  be  read  out  of  the  will. 
Nothing  is  clearer  than  that  express  language 
is  unnecessary  for  the  purpose ;  but  at  com- 
mon law  no  charge  can  exist,  unless  created 
by  the  will,  and  hence  if  the  question  is  to 
"be  answered  upon  language  alone,  apart  from 
inference  based  upon  modes  of  disposition, 
that  language,  to  raise  a  charge,  must  be  free 
from  doubt.  Seaver  v.  Lewis,  14  Mass.  83. 
A  devise  on  condition  that  the  devisee  shall 
pay  a  legacy  is  an  example  of  language  suffi- 
cient to  charge  the  land.  Loder  v.  Hatfield, 
71  N.  Y.  92;  Birdsall  v.  Hewlett,  1  Paige, 
32;  Harris  v.  Fly,  7  Paige,  421.  See  other 
examples  in  Pierce  v.  Livingston,  80  Penn. 
St.  99;  Baker's  Appeal,  59"Penn.  St.  313; 
Knotts  V.  Bailey,  54  Miss.  235,  and  cases 
through  the  text,  passim.  By  parity  of 
reasoning,  in  order  to  justify  the  courts  in 
decreeing  a  charge  upon  land  devised, 
based  upon  the  mode  of  disposition  un- 
aided b}'  language,  the  inference  of  an  in- 
tention to  charge  the  land  should  be  unmis- 
takable. Such  an  inference,  to  illustrate  the 
proposition,  arises  when  realty  and  personalty 
are  blended  into  one  mass,  and  legacies  are 
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tuted  by  an  instrument  under  seal,  i.e.  a  specialty  obligation  ;  and  not 
even  then,  unless  an  intention  to  charge  the  heir  of  the  debtor  were 


then  bequeathed ;  or  when  a  testator  gives 
a  legacy,  and  then,  without  creating  a  trust 
to  pay  it,  nialces  a  general  residuary  dispo- 
%  sition  of  the  whole  estate,  blending  the  realty 
and  the  personalty  into  one  fund.  Love  i. 
Darling,  16  How.  1;  Adams  i).  Brackett,  5 
Met.  280;  Van  Winkle  v.  Van  Houten,  2 
Green,  Ch.  172;  Donnman  v.  Rust,  6  Rand. 
587;  Swope's  Appeal,  27  Penn^  St.  58; 
Mellon's  Appeal,  46  Penn.  St.  165;  Davis's 
Appeal,  83  Penn.  St.  348;  Turner  v.  Turner, 
57  Miss.  775 ;  Knotts  v.  Bailey,  54  Miss.  235 ; 
Corwine  v.  Corwine,  24  N.  j".  Eq.  579;' Lap- 
ham  V.  Clapp,  10  R.  I.  543;  Wallace  «.  Wal- 
lace, 23  N.  H.  149 ;  Bench  v.  Biles,  4  Madd. 
187;  Cole  «.  Turner,  4  Russ.  376;  Mirehouse 
V.  Scaife,  2  Mylne  &  C.  695.  The  mere  fact 
that  land  as  well  as  personalty  is  embraced 
in  a  residuarj'  gift,  as  in  the  case  of  a  gift  of 
"all  the  residue  of  my  real  and  personal 
estate,"  is  not  enough  to  blend  it  with  the 
personalty  into  one  fund,  or  to  charge  it  with 
the  payment  of  legacies.  Lupton  ».  Lupton, 
2  Johns.  Ch.  614;  Bevan  «.  Cooper,  72  N.  Y. 
317 ;  Van  Winkle  v.  Van  Houten,  2  Green, 
Ch.  172;  Paxson  «.  Potts,  ib.  313.  In  the 
last  two  cases  it  is  laid  down  that  the  au- 
thorities in  which  a  residuary  gift  including 
land  have  held  the  land  to  l)e  charged  with 
the  .payment  of  legacies  proceed  upon  the 
ground  that,  unless  there  has  alreadv  been  a 
gift  of  realty  there  cannot  be  a  "  residue  "  of 
realty ;  and  hence  a  legacj^  could  not  be  a 
charge  upon  the  land  embraced  in  such  re- 
siduary gift.  It  was  conceded,  however,  that 
where  the  testator  had  in  the  prior  disposi- 
tions of  his  will  massed  his  real  and  personal 
estate  into  one  fund,  a  gift  of  the  residue 
unchanged  would  be  a  sufficient  blending  to 
charge  the  land  embraced  in  the  residuary 
gift.  As  to  what  constitutes  a  blending  in 
the  residuary  clause,  see  also  Bevan  v.  Cooper, 
72  N.Y.  317;  Reynolds  ».  Reynolds,  16  N.  Y. 
257,  261.  And  'see  post,  pp.  604,  628.  In 
Massachusetts,  however,  no  blending  would 
be  necessary  in  any  case  (see  Wilcox  ».  Wil- 
cox, 13  Alien,  252),  since  it  is  provided  by 
statute  that  the  land  of  the  testator  may  be 
applied  to  the  payment  of  legacies  upon  a 
deHciency  of  personal  assets.  Gen.  St.  ch. 
102,  §  19;  Ellis  ».  Page,  7  Cush.  161.  But 
though  the  statute  says  nothing  about  the 
testator's  intention,  it  is  hardly  to  be  supposed 
that  it  was  intended  to  apply  against  a  clearly 
manifested  intention  not  to  charge  the  land. 
Clearly  land  specifically  devised  would  not  be 
charged,  as  seems  to  fee  admitted  in  Wilcox 
«.  Wilcox,  supra.  And  see  Hubbell  v.  Hub- 
bell,  9  Pick.  S61.  The  fact,  however,  that 
the  testator  has  provided  that  his  debts  and 
legacies  shall  be  paid  out  of  his  personal  es- 
tate will  not  prevent  the  lands  from  being 
liable  in  Massachusetts.  The  residuary  gift 
is  not  made  specific  by  such  a  direction;  and 
upon  a  deficiency  of  personal  assets  the  realty 
must  bear  the  "burden  remaining.  Wilcox 
».  Wilcox,  supra;  Blaney  ».  Blaney,  1  Cush. 
107.    And  qwere  whether  the  effect  of  the 


statute  is  actually  to  create  a  charge  upon  the 
land,  so  as  to  bind  it  in  the  hands  of  pur- 
chasers y  Probably  not  as  to  purchasers 
after  administratioii.  The  statute  merely 
declares  that  "the  executor  or  administrator 
with  the  will  annexed  "  may  sell  the  real 
estate  to  pay  the  legacies.  It  is  also  laid 
down  (to  return  to  the  common-law  au- 
thorities) that  the  fact  that  residuary  do- 
nees are  to  have  the  residue  only  after 
the  decease  of  an  anniijtant  legatee  is  evi- 
dence of  an  intention  to  subject  the  en- 
tire estate  given  to  such  donees,  the  realty 
after  the  personalty  is  exhausted,  to  the  pay- 
ment of  the  annuity.  Lapliam  v.  Clapp,  10 
R.  L  543,  citing  Hassell  y.  Hassell.  2  Dickens, 
527;  Bench  v.  Biles,  4  Madd.  187;  Cole  v. 
Turner,  4  Russ.  376 ;  Mirehouse  v.  Scaife,  2 
Mylne  &  C.  695 ;  Gould  v.  Wiuthrop,  5  R.  L 
319.  When  a  conversion  of.  the  realty  and 
personalty  is,  directed,  out  of  which  as  a  whole 
the  legacies  are  to  be  paid,  the  two  funds 
making  the  result  are  to  bear  the  burden 
ratably,  without  reference  to  the  rule  that 
the  personalty  is  primarily  liable.  Reynolds 
V.  Reynolds,  supra.  Again,  alegacy  is  deemed 
to  be  charged  upon  land  devised  when  the 
testator  directs  that  his  debts  and  legacies 
shall  first  be  paid,  and  then  devises  land,  or 
where  he  devises  the  remainder  of  his  estate, 
real  and  personal,  "after  payment  of  debts 
and  legacies,"  or  where  he  merely  devises 
land  "after  payment  of  his  debts' and  leg- 
acies." Ib.;  Lupton  v.  Lupton,  2  Johns.  Ch. 
614.  See  also  Baker's  Appeal,  59  Penn.  St. 
313.  Indeed,  it  appears  to  be  settled  in  Eng- 
land that  when  a  testator  appoints  a  devisee 
his  executor,  and  expressly  directs  him  to  pay 
debts  and  legacies,  the  land  is  charged.  Ib. ; 
Doe  d.  Pratt  v.  Pratt,  6  Ad.  &  E.  180;  Han- 
vell  V.  Whitaker,  3  Russ.  343.  See  post,  p. 
595.  This,  however,  is  probably  going  as  far 
as  a  due  regard  to  the  rule  which  requires  the 
courts  to  act  upon  the  testator's  intention,  as 
seen  in  the  will,  permits.  The  proposition  is 
disputed  in  Paxson  v.  Potts,  2  Green,  Ch. 
313,  322,  and  in  Van  Winkle  v.  Van  Houten, 
ib.  172,  191.  But  it  was  deemed  true  as  to 
the  case  of  a  legacy  to  a  child  of  the  testator, 
as  against  the  claim  of  a  stranger  in  blood, 
donee  under  a  residuary  gift  embracing  land. 
See  Bevan  v.  Cooper,  72  N.  Y.  317,  325; 
Luckett  V.  White,  10  Gill  &  J.  480,  where 
the  question  was  between  children  of  the 
testator,  not  between  one  of  his  children 
and  a  stranger.  It  has  also  been  held 
that  where,  in  the  same  sentence  or  clause 
in  which  land  -is  given,  the  payment  of 
.money  (an  annuity  in  the  particular  case) 
is  imposed  upon  the  devisee,  the  same  is  a 
charge  upon  the  land,  unless  some  other  pro- 
vision is  made  for  payment.  Merrill  v.  Bick- 
ford,  65  Maine,  118!  See  also  Luckett  t>. 
White,  10  Gill  &  J.  480,  which,  however, 
probably  rests  upon  the  ground  that  the  leg- 
atee was  the  testator's  son.  It  is  clearly  other- 
wise where  the  devise  and  legacy  are  given 
in  different  clauses,  unconnected  with  each 
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distinctly  indicated :  and  the  claim  of  a  specialty  creditor  did  not  ex- 
tend to  copyholds  (a)  ;  nor  did  it  extend  to  devised  freeholds,  until  the 
act  3  &4W.  &  M.  c.  14,  gave  a  right  of  action  against  the  devisee 
of  the  debtor,  concurrently  with  the  heir,  to  a  certain  class  of  specialty 
creditors,  namely,  those  whose  demands  were  recoverable  by  an  action 
of  debt  (6).     [But  even  these  were  held  to  have  no  remedy  under  the 

'(«)  Parker  ».  Dee,  2  Ch.  Cas.  201. 

[(6)  Wilson  V.  Knubley,  7  East,  128;   Coope  v.  Cresswell,  L.  E.  2  Ch.  112;  extended  to 
action  of  covenant  by  1  Will.  4,  c.  47. 


other.  See  e.g.  Olseson'  s  Appeal,  59  Penn.  St. 
99.  Nor  will  the  fact  that  the  testator  de- 
clares his  intention  to  make  the  legatee  equal 
to  the  devisee  -suffice  in  such  a  case  to  charge 
the  land.  lb.  Indeed,  the  Pennsylvania 
authorities,  with  clear  apprehension  of  the 
significance  of  the  rule  that  the  testator's  will 
must  create  the  charge  if  the  land  is  to  be 
specifically  burdened,  declare  that  no  safe 
inference  of  such  an  intention  can  arise  from 
the  mere  fact  that  the  testator  (though,  it 
seems, in  oneandthesame  clause)'has required 
the  devisee  to  pav  a  legacy.  Wright's  Appeal, 
12  Penn.  St.  256;  Dewitt  v.  Eldred,  4  Watts, 
414.  See  Brandt's  Appeal,  8  Watts,  198; 
Montgomery  v.  McElroy,  3  Watts  &  S.  370. 
Again,  real  estate  is  charged  by  inference 
where  a  legacy  is  given  after  a  disposition  of 
all  the  testator's  personal  estate,  for  there  is 
nothing  else  out  of  which  the  legacy  can  be 
paid.  Bevan  v.  Cooper,  72  N.  Y.  317,  323; 
Goddard  v.  Pomerov,  36  Barb.  546.  See 
Pierce  v.  Livingston,  80  Penn.  St.  99,  101 ; 
Van  Winkle  v.  Van  Houten,  2  Green,  Ch. 
172;  Paxson  v.  Potts,  ib.  313,  321.  But  such 
a  case  should  be  made  by  the  will  itself.. 
Bevan  v.  Cooper,  supra.  The  fact  that  it 
finally  turns  out  that  nothing  is  left  at  the 
time  of  the  testator's  death  but  realty  will  not 
suffice  to  charge  that,  where  the  will  shows  a 
purpose  not  to  charge  it.  Brookhart  v.  Small, 
7  Watts  *5  S.  229.  See  Tole  v.  Hardy,  6 
Cowen,  3.33,  341.  See,  however,  Perkins  v. 
Caldwell,  79  N.  Car.  441 ;  Lapham  v.  Clapp, 
10  K.  I.  543 ;  Van  Winkle  u.Van  Houten,  supra. 
It  has  indeed  been  held  that,  in  the  absence  of 
clearly  manifested  intention,  it  may  be  proper 
to  look  into  the  condition  of  the  testator's 
family  and  the  nature  of  his  estate  at  his  de- 
cease, in  order  to  obtain  light  as  to  the  testa- 
tor's purpose.  Perkins  v.  Caldwell,  79  N. 
Car.  441 ;  Lassiter  v.  Wood,  63  N.  Car.  360. 
See  Paxson  v.  Potts,  2  Green,  Ch.  313 ;  Van 
Winkle  v.  Van  Houten,  ib.  172;  Lupton  v. 
Lupton,  2  Johns.  Ch.  414.  But  see  Tole  v. 
Hardy,  6  Cowen,  333,  341,  and  Heslop  v. 
Gatton,  71  111.  528,  in  which  the  rule  appears 
to  be  correctlj'  stated,  that  the  condition  of  the 
testator's  property  cannot  be  looked  into,  ex- 
cept as  a  latent  ambiguity  or  the  language  of 
the  will  justifies.  'The  general  result  of  the 
entire  doctrine  of  charge  in  favor  of  legacies 
and  debts  may  now  be  stated  in  the  form  of 
the  simple  test.  Can  the  terms  of  the  will, 
irrespective  of  the  matter  of  deficiency,  be 
carried  out  without  burdening  the  real  estate? 
If  they  can  be,  then  (in  the  absence  of  statute) 
the  land  devised  is  not  charged ;  if  not,  the 


contrary  is  universally  true.  And  though  the 
question  under  consideration,  thus  far,  has 
been  the  more  common  one  concerning  the 
existence  of  a  charge  upon  land  devised,  it  is 
apprehended  that  the  test  just  stated  is  equally 
applicable  to  the  question  of  a  charge  upon 
undevised  land.  Compare  4  Kent,  Com.  420 ; 
also  post,  p.  591.  The  expectancy  of  the  heir 
cannot  be  defeated  without  the  clearly  mani- 
fested intention  of  the  testator.  It  has  else- 
where been  seen  that  the  heir  cannot  be 
deprived  of  his  ancestor's  lands  except  by 
clear  gift;  not  even  an  express  declaration 
that  he  shall  not  have  them  being  sufficient. 
Ante,  Vol.  I.  p.  623.  And  there  is  probably 
no  difference  in  this  .country  between  debts 
and  legacies  as  to  what  constitutes  a  charge 
upon  land  whether  devised  or  not  devised. 
As  to  the  English  rule,  see  post,  p.  602.  The 
devisee's  acceptance,  it  should  further  be  ob- 
served, of  a  devise  charged  with  the  payment 
of  a  legacy  makes  him  personally  liable  in 
equity  to  pay  the  same.  Loder  ».  Hatfield, 
71  N.  Y.  92;  Kelsev  i).  Wester,  2  Comst.  500, 
608;  Burch  v.  Burch,  52  Ind.  136;  Mason  v. 
Smith,  49  Ala.  71;  Hamilton  v.  Porter,  63 
Penn.  St.  332;  Sands  v.  Champlin,  ]  Storv, 
326;  Bugbee  v.  Sargent,  23  Me.  269;  S.  'C. 
27  Me.  338.  But  see  Funk  v.  Eggleston,  92 
111.  615,  534.  The  charge  upon  the  land  de- 
vised will  of  course  bind  all  who  claim  under 
the  devisee  until  paj'ment  is  made.  Leavitt 
V.  Wooster,  14  N.  H.  650 ;  Kemp  v.  McPher- 
son,  7  Har.  &  J.  320 ;  Morgan  v.  Titus,  2 
Green,  Ch,  201;  Hallett  v.  Hallett,  2  Paige, 
15 ;  Harris  v.  Fly,  7  Paige,  421.  Still,  land 
sold  in  pursuance  of  the  authority  conferred 
by  the  will  "in  order  to  obtain  money  to  pay 
the  above  legacies,  or  for  any  other  purposes 
that  he  [the  devisee  and  executor]  may  think 
advantageous  to'  himself,"  is  held  not  to  be 
subject  m  the  hands  of  the  purchaser  to  a 
charge  for  the  legacies.  Turner  v.  Turner, 
57  Miss.  775.  But  it  is  laid  down  that  where 
legacies  charged  on  land,  and  paj-able  to  the 
legatee  at  majority,  are  paid  to  the  lega- 
tee's guardian  before  that  time,  the  land  is 
liable  in  the  hands  of  a  purchaser  unless  the 
money  is  actually  received  bv  the  ward  at 
majority.  Cato  d." Gentry,  28  (Ja.  327;  Story, 
Equity,  §  1133.  As  to  the  abatement  of  leg- 
acies and  devises  in  the  payment  of  the  tes- 
tator's debts,  see  post,  p.  622,  note  1;  and 
see  ante,  p.  5,  note  1,  sub  Jin.  It  may  be 
added  that  legacies  chargeable  on  land  are 
due  and  bear  interest  from  the  time  of  the 
acceptance  of  the  devise.  Hamilton  v.  Porter, 
63  Penn.  St.  332. 
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act  where  there  was  no  heir,  the  remedy  provided  being  against  the 
heir  and  devisee  jointly  (c) .] 

The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  the  policy 
Stat.  47  Geo.  of  a  great  commercial  country)  was  the  act  47  Geo.  3,  c. 
also  rwiif  r  ^'^'  which  let  in  the  claims  of  the  simple  contract  creditors 
c.  47,  s.  9.  of  a  deceased  person  upon  the  real  assets,  i.e.  the  freehold 
estates,  if  the  debtor  was  at  the  time  of  his  decease  (d)  subject  to  the 
bankrupt  laws.  This  act  was  the  fruit  of  the  persevering  exertions  of 
Sir  Samuel  Romilly,  whose  labors  in  this  righteous  cause  are 
*583  well  known,  and  was  all  that  those  exertions  were  able  *  to  wring 
from  the  legislature  of  that  da}-.  But  what  was  denied  to  the 
zealous  advocacy  of  this  able  and  upright  law^-er,  was  conceded,  with- 
out, it  is  believed,  a  dissentient  voice,  by  the  parliament  of  William 
3&4Wiii.  I^-'  —  *  striking  illustration  of  the  change  which  public 
4,  c.  104.  opinion  had  undergone  on  this  subject.  The  act  3  &  4 
Will.  4,  c.  104,  provided  that  after  the  29th  of  August,  1833,  when  any 
person  should  die  seised  of  or  entitled  to  anj-  estate  or  interest  in  lands 
tenements  or  hereditaments  corporeal  or  incorporeal,  or  other  real  es- 
tate, whether  freehold  customaryhold  or  copyhold,  which  he  should  not 
by  his  last  will  have  charged  with  or  devised  subject  to  the  paj-ment  of 
his  debts,  the  same  should  be  assets,  to  be  administered  m  courts  of 
_  equity,  for  the  paj-ment  of  the  just  debts  of  such  person,  as 

to  be  assets  Well  debts  due  on  simple  contract  as  on  specialty  ;  and  that 
of'debtsb'"'  ^^^  ^^^^  ^*  ^^^  customarj'  heir  and  devisees  of  such  debtor 
simple  con-  should  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of 
^^^^'  any  of  the  creditors,   whether  by   simple   contract  or    by 

specialty,  as  the  heir  at  law  or  devisees  were  theretofore  liable  to  in  re- 
spect of  freehold  estates  at  the  suit  of  creditors  bj-  specialty  in  which 
Priority  the  heirs  were  bound  (e) .  A  proviso  was  added  that  in  the 
reserved  to  administration  of  assets  by  courts  of  equit}'  under  the  act, 
creditors,  creditors  by  specialty  in  which  the  heirs  were  bound,  were  to 
be  paid  in  full  before  creditors  by  simple  contract,  or  by  specialty  in 
—  since  which  the  heirs  were  not  bound  (/)  ;  [but  by  stat.  32  &  ,33 

abolished.  Vict.  0.  46,  these  distinctions  are  wholly  abolished  ;  and  all 
creditors  whether  by  specialty  or  simple  contract  of  persons  dj-ing  after 
1869  are  payable  pari  passu  out  of  his  assets,  whether  these  be  legal 
or  equitable  {g) .  The  rights  of  secured  creditors  were  expressly 
saved  (h)  ;  but  in  the  administration  by  the  court  of  the  estate  of  an 

(c)  Wilson  !).  Knnbley,  7  East,  128;  Hunting  v.  Sheldrake,  9  M.  &  Wei.  256.  The  act 
1  Will.  4,  c.  47,  supplied  a  remedy  against  the  devisee  alone.'\ 

(d)  Hitchon  v.  Benne'tt,  4  Mad".  180. 

[(e)  The  latter  clause  did  not  narrow  the  previous  (charging)  clause  so  as  to  exclude  the 
case  of  a  debtor  dying  without  an  heir,  tvans  v.  Brown,  5  BeaV.  114;  Hughes  v.  Wells, 
9  Hare,  749.  (/)  Richardson  i).  Jenkins,  1  Drew.  477. 

(9)  32  &  33  Vict.  c.  46.  Arrears  of  rent  are  a  specialty  debt  within  this  act.  Ee  Hastings, 
6  Ch.  D.  610.    As  to  the  distinction  between  legal  and  equitable  assets,  see  Ch.  XLVI.  s.  1. 

(A)  As  to  their  rights  generally,  see  Mason  v.  Bogg,  2  My.  &  Cv.  443.  Right  of  distress 
for  rent  does  not  make  rent  in  arrear  a  secured  debt.  Re  Coal  Consumers'  Association,  4  Ch. 
D.  625. 
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insolvent  debtor  djing  on  or  after  1st  November,  1875,  these  rights  are 
now  subject  to  the  rule  in  bankruptcj'  (i)]- 

During  the  period  when  real  estate  was  not  liable,  unless  charged  by 
its  deceased   owner,  to   pay  his    simple-contract  debts,  of 
course  it  was  a  question  of  importance  (and  'sometimes  too  ettect'brtweea 
of  no  small   difficulty)  to   determine  whether  such  and^lS 

charge  were  in  *  point  of  fact  created  by  the  will  of  *584  charge. 
the  debtor.  [But  the  combined  effect  of  the  acts  of 
Will.  4  and  Vict,  being  to  put  all  creditors  whether  by  specialty  or  sim- 
ple contract  on  an  equal  footing  {7c)  the  importance  of  the  question  is 
much  diminished  ;  since  this  was  always  the  rule  of  equity  under  a  gen- 
eral charge  ;  and  although  there  are  other  classes  of  creditors  (/)  whose 
priorities  are  untouched,  they  rarely  come  in  question.  One  distinction 
however  remains,  viz. J  that  under  the  statutes  the  creditors  have  not 
(as  in  the  case  of  an  actual  charge)  any  lien  on  the  estate  (m).  If, 
therefore,  it  is  parted  with  by  the  heir  or  devisee  before  the  creditor 
has  pursued  his- remedy,  the  estate  cannot  be  followed;  though  the 
creditor's  lien  under  an  actual  charge  is  of  no  great  value  to  him,  since 
it  does  not  prevail  against  a  bond  fide  purchaser  for  a  pecuniary  consider- 
ation ;  the  well-known  rule  being  that  such  purchasers  are  not  bound  to 
see  their  money  applied  in  payment  of  debts  under  a  general  charge  in). 
Hence  it  is  obvious  that  the  inquiry  whether  real  estate  is  or  is  not 
charged  with  debts  by  certain  expressions  in  a  will  is  not  wholly  pre- 
cluded even  in  regard  to  the  wills  of  testators  dying  since  1869. 

Whether  a  general  direction  by  a  testator  that  his  debts  General  direo- 
shall   be   paid  charges  the  real  estate  with  the   payment,  '({gjt^'^*i,all 
is    a  point  which  has  been  much  agitated  from  an  early  be  paid. 
period  (o) . 

(j)  38  &  39  Viet.  c.  77,  s.  10:  see  Slierwin  ».  Selkirk,  12  Ch.  D.  68. 

(A)  So  that  now  judgment  asjainst  the  executor  by  a  simple-contract  creditor  gives  him 
priority  over  specialty  creditors,  Williams  v.  Williams,  L.  R.  15  Eq.  270,  provided  it  be  ob- 
tained before  decree  for  administration,  Parker  «.  Ringdam,  33  Beav.  535. 

{I)  See  Wnis.  Exors.  p.  995  sqq.  8th  ed.] 

(ot)  4  Mv.  &  Cr.  268.  [See  also  Spackman  v.  Timbrell,  8  Sim.  253;  Richardson  v.  Horton, 
7  Beav.  112";  Pimm  v.  Insall,  1  Mac.  &  G.  449.] 

(n)  Sug.  V.  &  P.  14th  ed.  655.  And  where  debts  and  legacies  are  charged,  the  exemption 
e-ttends  to  both,  and  even,  it  seems,  to  annuities.  [Page  ».  Adam,  4  Beav.  269,  cit.  1  D.  M.  & 
G.  650. 

(o)  What  is  included  in  a  charge  of  "  debts."  —  Under  a  charge  of  "  debts  "  in  a  will  are 
included  all  liabilities  to  which  the  personal  estate  is  liable;  as,  damages  for  a  breach  of 
covenant  occurring  after  the  testator's  death;  see  Earl  of  Bath  v.  Earl  of  Bradford,  2  Ves. 
587;  Lomas  v.  Wright,  2  My.  &  K.  769;  Willson  ii.  Leonard,  3  Beav.  373;  Morse  w.  Tucker, 

5  Hare,  79;  Eardley  «.  Owen,  10  Beav.  572;  Bermingham  v.  Burke,  2  J.  &  Lat.  699.  So,  a 
sum  covenanted  to  be  left  by  mil  (which  is  a  specialty  debt).  Eyre  v.  Monro,  26  L.  J.  Ch. 
757;  and  the  liability  of  an  incumbent's  estate  for  dilapidations,  see  Bisset  v.  Burgess,  23 
Beav.  278.     The  act  3  &  4  Will.  4,  c.  104,  is  equally  extensive.     Ex  parte  Hamer,  2  D.  M. 

6  G.  366.  A  charge  of  debts  in  an  English  will  was  held  to  include  a  debt  secured  by  heri- 
table bond  on  a  .Scotch  estate.  Maxwell  ».  Maxwell,  L.  R.  4  H.  L.  506.  As  to  mortgage  debts, 
see  Ch.  XLVI.  s.  2  ad  fin.  Debts  barred  by  the  Statute  of  Limitations  are  not  included. 
Burke  ».  Jones,  2  V.  &  B.  275.  A  claim  though  not  statute-run  may  forfeit  the  benefit  of  a 
charge  bj-  laches.  Harcourt  «.  White,  28  Beav.  303.  But  a  direction  to  deduct  from  a  child's 
share  "  debts  "  owing  by  her  to  the  other  children  was  held  to  include  statute-run  debts,  the 
object  being  to  make  equal  distribution.  Poole  v.  Poole,  L.  R.  7  Ch.  17.  If  a  devise  for  pay- 
ment of  debts  does  not  provide,  for  such  payment  in  a  practical  manner,  it  is  within  the 
statute  of  fraudulent  devises.     Hughes  v.  doulbin,  2  Cox,  170.     A  charge  of  the  debta 
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*585        *  Tn  an  anonymous  case  in  Freeman  (p),  it  was  held  that  the 
land  was  not  charged  in  such  cases  ;  ' '  for,  if  that  should  be  so 
Cases  in         the  debts  of  every  testator  would  be  charged  upon  his  land 
he'ldmofto'    ^o^  ^^^^^  ^re  but  few  wills  but  have  some  such  expressions, 
be  charged,     whereby  the  testator  desires  his  debts  to  be  paid." 

A  similar  doctrine  was  propounded  in  Eyles  v.  Gary  (q)  ;  but  it 
Expressions  seems  to  be  irreconcilable  with  that  of  numerous  other  early 
been  lield™  authorities,  in  which  a  direction  for  the  payment  of  debts 
to  ciiarge.  generally,  or  (though  this  is  certainly  stronger)  for  the  pay- 
ment of  them  out  of  the  testator's  estate,  has  been  held  to  onerate  the  real 
estate  devised  by  the  will. 

"  My  debts  Thus,  in  Newman  v.  Johnson  (r),  where  the  testator  said, 

^*!i'''"frf*T  "  "^  debts  and  legacies  being  first  deducted,  I  devise  all  my 
devise  all  my  estate,  both  real  and  personal,  to  J.  S.  ;  "  Lord  Nottingham 
estate,"  &c.  j^gj^  ^^^^  jj.  amounted  to  a  devise  to  sell  for  payment  of 
debts.i 

So,  in  Bowdler  v.  Smith  (s) ,  where  a  testator  devised  as  follows : 
"F"  tl  '11  " -^*  '"  my  temporal  estate  wherewith  God  hath  blessed  me,  I 
tliatall  my  give  and  dispose  thereof  as  foUoweth:  First  I  will  that  all  my 
paW  "  debts  be  justly  paid  which  I  shall  at  my  decease  owe ;  also  I 

"also  I  de-  devise  all  my  estate  in  G-.  to  A."  This  was  all  the  real  es- 
vise,  0.  ^^^g  ^j^g  testator  had ;  and  it  was  held  tha,t  the  will  charged 
it  with  the  debts. 

And  in  Trott  v.  Vernon  (<),  where  a  testator  devised  in  these  words  : 
Similar  ' '  Imprimis  I  will  and  devise  that  all  my  debts  legacies  and  fun- 

expression.      g.^al  expenses  shall  be  paid  and  satisfied  in  the  first  place :  Item, 

1  give  and  devise  ; "  and  then  proceeded  to  dispose  of  his  real  and  per- 
sonal estate :  Lord  Cowper  held  that,  the  testator  having  willed  his 
debts,  &c.,  to  be  satisfied  in  the  first  place,  these  words  must  be  in- 
tended to  give  a  preference  to  those  purposes  to  any  other  whatever  ;• 
and  he  held  the  real  estate  to  be  charged. 

Again,  in  Harris  v.  Ingledew  (m),  where  the  testator  said,  "  As  to  my 

of  another  person  then  deceased,  includes  all  his  debts  not  barred  at  his  death.  O'Connor  v. 
Haslam,  5  H.  L.  Ca.  170.  But  qu.  whether  a  charge  of  the  debts  of  one  who  survives  the 
testator  would  include  debts  contracted  after  the  testator's  death  unless  (as  in  Joel  v.  Mills, 
7  Jur.  N.  S.  389,  30  L.  J.  Ch.  354)  the  trustees  have  a  discretion.'  Whether  the  charge  en- 
titles creditors  of  the  third  person  to  interest  depends  on  the  terms  of  the  will.  Askew  v. 
Thompson,  4  K.  &  J.  C20;  Poole  v.  Poole,  supra.  A  charge  of  debts  on  one  part  of  Iheper- 
sonalty  is  confined  to  debts  proper.  Hawkins  v.  Hawkins,  13  Ch.  D.  470.] 
■    (p)  Freem.  Ch.  Ca.  192. 

{q)  1  Vem.  457,  1  Eq.  Ca.  Ab.  198,  pi.  3. 

()•)  1  Vern.  45. 1  Eq.  Ca.  Ab.  197,  pi.  1.    And  see  Harris  v.  Ingledew,  3  P.  W.  91 :  Davis  v.  • 
Gardiner,  2  P.  W.  187. 

(s)  Pre.  Ch.  264.    See  also  Coombes  ».  Gibson,  1  B.  C.  C.  273. 

(()  Pre.  Ch.  430,  2  Vern.  708,  1  Eq.  Ca.  Ab.  198,  pi.  6.    See  also  Beachcroft  v.  Beachcroft, 

2  Vern.  690. 

(«)  3  P.  W.  91.     [See  also  King  v.  King,  ib.-358.] 

1  See  Lupton  v.  Lupton,  2  Johns.  Ch.  614;  liam.s,  77  N.  Car.  426;  Markillie  v.  Eagland, 
624;  2  Story,  Eq.  §  124B;  Stoddard  v.  John-  77  111.  98;  Gilder  ti.  Gilder,  1  Del.  Ch.  331: 
son,  20  N.  Y.  Supreme  Ct.  606;  Hart  i>.  Wil-      ante,  p.  582,  note  1. 
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worlcllj'  estate,  my  debts  being  first  satisfied,  I  devise  the  same  "  As  to  my 
as  follows,''  and  then   proceeded  to  devise  certain  tate'lHwfe6«s 

freehold  *  and  leasehold  lands;  Sir  J.  Jek^-U,  M.  E.,     *586  bymc/firsUai- 
held  that  nothing  was  devised  until  the  debts  were  ''^'  '    ^'^' 

paid.    He  thought  it  would  have  been  sufficient  though  the  word  "  first " 
had  been  omitted. 

So,  in  Hatton  v.  Nichol  (x),  where  the  testator  commenced  his  will 
thus  :  "  As  to  the  worldlj^  estate  with  which  it  hath  pleased  Lands 
God  in  his  abundant  goodness  to  bless  me,  I  give  devise  der  n?neraT 
and  dispose  thereof  as  followeth :  Imprimis  /  will  that  the  direction, 
charges  of  my  funeral  and  all  debts  which  shall  be  owing  by  me  ticular  debts 
at  the  time  of  my  death  be  Justly  paid  and  satisfied,  especially  ^™.''^ '"  ^^ 
that  due  to  mj'  poor  carriers,  which  I  will  shall  be  discharged  tiie  first 
out  of  the  first  money  of  mine  that  shall  be  received  ; "  and  tii™wS're- 
then  he  proceeded  to  devise  his  real  estate  to  certain  uses,  ceived. 
Lord  Talbot  held  that  the  debts  were  well  charged  upon  the  real  estate. 

Again,  in  Stahgor  v.  Tryon  (y),  where  the  words  were,  "  In  the  first 

place  I  will  that  all  my  Just  debts  and  funeral  expenses  be  fully  "i^  the  first 

paid  and  satisfied;"  and  the  testator  then  devised  copyhold  P'^k^*  I  w'" 
■  that  all  niv 

lands:  Sir  T.  Sewell,  M.  R.,  held  the  copyholds  liable  to  just  debts,"" 

the  debts.     Kaj'  v.  Townsend  (z) ,  decided  about  the  same  ^''•'  ^^  P"'**- 

period,  is  to  the  same  effect. 

In  Legh  v.  Earl  of  Warrington  (a),  a  testator  thus  commenced  his 

will:  "As  to  m}'  worldly  estate  which  it  hath  pleased  God  r>., 
...  T      .  -,.  ,  „.  Debts  to  be 

to  bestow  upon  me,  1  give  and  dispose  thereof  in  manner  paid  "out  of 

following ;  that  is  to  say,  Im,primis  I  will  that  all  my  debts  "'^  estate:' 

which  I  shall  owe  at  the  time  of  my  decease  be  discharged  and  paid 

out  of  my  estate"  (6),^  and  he  then  proceeded  to  dispose  of  his  real  and 

personal  estate,  expressly  charging  the  former  with  an  annuity.    It  was 

contended  that  these  were  merelj' the  usual  introductoiy  words,  and 

did  not  indicate  an  intention  to  charge  the  real  estate ;  but  the  House 

of  Lords,  affirming  a  decree  of  Lord  King,  held  the  real  estate  to  be 

charged. 

This  case  has  always  been  regarded  as  a  leading  authority.  It  was 
recognized  by  Lord  Hardwicke  in  Earl  of  Godolphin  v.  Penneck  (c), 
and  by  Lord  Loughborough  in  Williams  v.  Chitty  (d). 

So,  in  Kentish  v.   Kentish  (e),  where  the  testator  said,  gjmpie  di- 
^^  First,  I  win  that  all  my  just  debts  shall  in  the  first  place  be  rection  that 
paid  and  satisfied.      Item  —  I   give   and   bequeath;"  and  thetfst place 
went  on  to  devise  his  real  estate;  Buller,  J.,  held  it  to  be  P^'*-" 
charged. 

(x)  Cas.  t.  Talb.  110.  {y)  See  Mr.  Eaithby's  note  to  Trott  v.  Vernon,  2  Vern.  709. 

(2)  Ibid.  (a)  1  B.  P.  C.  Toml.  511. 

(A)  These  words  are  added  from  Belt's  SuppT.  to  Ves.  361. 

(c)  2  Ves.  271.  As  this  case  is  rather  loosely  stated,  and  seemed  very  little  to  illustrate 
the  general  doctrine,  it  has  been  omitted.  (d)  3  Ves.  552.  (e)  "3  B.  C.  C.  257. 

1  Gardner  v.  Gardner,  3  Mason,  178.    See  Brookland  ».  Small,  7  Watts  &  S.  229. 
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*587  *In  Kightley  v.  Kightley(/),  too,  Sir  R.  P.  Arden,  M.  R., 
assumed  that  debts  were  charged  on  the  real  estate  by  the 
words,  "Fu'st  I  will  and  direct  that  all  my  legal  debts  legacies  and 
Lord  Alvan-  funeral  expenses  shall  be  fully  .paid  and  satisfied,"  which 
'ey's  opinion  were  followed  by  a  direction  to  the  testator's  executors 
of  a  general  about  his  funeral,  and  a  devise  of  his  lands.  But  the  lega- 
dnection.        ^.jgg  (^g^  jjg  j,gi(j  ■^gj.g  jjq^  charged  by  these  words. 

So,  in  Shallcross  v.  Finden  (/«) ,  where  a  testator  began  his  will  thus  : 
^' After  pay-  ' '  -^ft^'''  p(tyme7tt  of  my  just  debts  faneral  expenses  and  the  ex- 
mento/my  penses  of  the  probate  hereof  (i)  as  likewise  of  my  testamen- 
&c.,  "I  be-  tary  articles  I  give  and  bequeath  unto  "  H.  50^,  "  and  as  to 
queath,"  &c.  gyg]^  expectancies  in  fee,"  &c. ;  and  the  testator  then  pro- 
ceeded to  devise  his  interest  in  certain  lands ;  Sir  E.  P.  Arden,  M.  R., 
held  that  the  real  estate  in  question  was  charged  with  the  debts.  The 
words  "  after  payment  of  my  debts,"  he  said,  meant  that  the  testator 
would  not  give  anything  until  his  debts  were  paid. 

With  singular  inconsistencj',  however,  the  same  judge  in  Hartley  v. 
Hurle  {k)  assumed,  in  the  discussion'of  another  question,  that  a  general 
direction  by  a  testator  that  his  debts  funeral  and  testamentary  expenses 
should  be  paid,  was  a  direction  to  his  executors,  the  persons  who  take 
the  personal  estate,  to  pay  them. 

In  Williams  w.,Chitty  (/)  a  testator  ordered  and  directed  all  his  just 
Mere  airec-  debts  and  funeral  expenses  to  be  first  paid;  and  then  pro- 
lion  that         ceeded  to  devise  his  real  estate.     Lord  Loughborough's  first 

debts  &c. 

should  be '  impression  was  that  the  real  estate  was  not' charged  ;  but  he 
paid.  ultimately  came  to  a  different  conclusion  upon'  the  authori- 

ties, which  he  considered  had  established  the  rule,  "  that  wherever 
there  is  mention  of  debts  in  a  will,  and  that  will  devises  real  estate, 
that  shall  throw  the  debts  upon  the  real  estate." 

Next  in  chronological  order  is  Clifford  v.  Lewis  (to)  ,  where  a  testator 
"I  will  that  commenced  his  will  by  sa3'ing,  "  I  will  and  direct  that  ray  just 
debte""  &c  debts  funeral  and  testamentary  expenses  be  paid  and  satisfied." 
"  be  paid."  He  then,  after  some  recitals,  bequeathed  an  annuity  to  his 
wife,  charging  his  real  estate  in  certain  counties  therewith ;  and  went 

on  to  dispose  of  the  rest  of  the  real  and  personal  estate.  Sir  J. 
*588     Leach,  V.-C,  said:  "The  question  is  whether  the  *  expression 

with  which  he  has  commenced  his  will  imports  a  general  and 
primary  purpose  that  the  payment  of  his  debts  funeral  and  testamen- 
tary expenses  should  precede  the  subsequent  dispositions  which  he  has 
made  of  his  property'.     In  Finch  v.  Hattersley  (n)  the  wiU  began  thus : 

(/)  2  Ves.  Jr.  328. 

(o)  As  to  the  distinction  between  them,  see  post,  this  s.,  ad  Jin. 

(h)  3  Ves.  738. 

(i)  For  a  similar  expre'ision,  see  Batson  «.  Lindegreen,-2  B.  C.  C.  94;  Kidnevp.  Couss- 
malcer,  12  Ves.  136,  post;  [Tompkins  v.  Tompkins,  Pre.  Ch.  397  ] 

(A)  5  Ves.  545.1     (/)  3  Ves.  645.       (m)  6  Mad.  33;  [Bradford  v.  Foley.  3  B.  C.  C.  351,  n.] 

(n)  Circumstance  of  devisee  being  appointed  execvtrh:.  —  Cit.  7  Ves.  210,  stated  3  Russ. 
346,  n.    The  testator  directed  that  his  debts  and  funeral  expenses  [should  be  paid  by  his 
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'  First  I  direct  that  my  debts,  &c.  be  paid.'  In  Legb  v.  Warrington, 
'  Imprimis  I  direct  my  debts  to  be  paid.'  Both  these  wills  must  be  read 
thus :  '  In  the  first  place  I  direct  my  debts  to  be  paid.'  This  testator 
has  in  fact  first  directed  his  debts  to  be  paid  ;  and  I  cannot  attribute  to 
him  a  different  intention  because  in  the  form  of  the  expression  he  has  not 
remarked  that  it  was  in  the  first  place.'' 

Sir  J.  Leach  here  seems  to  have  treated  the  question  before  him  as 
Ij'ing  within  a  very  narrow  compass,  namely,  whether  a  j{|>^a,.ij„ 
direction  inserted  at  the  commencement  of  the  will  was  upon  Clifford 
equivalent  to  an  express  direction  to  pay  "  in  the  first  "'  ^™^'^" 
place ; "  though  it  is  not  a  little  singular  that  on  a  subsequent  occa- 
sion (o),  he  referred  to  Clifford  v.  Lewis,  as  distinguished  from  the  one 
before  him  bj-  the  circumstance,  that  the  testator's  debts  were  directed 
in  the  first  place  to  be  paid.  In  some  of  the  early  cases,  reliance  was 
undoubtedly  placed  on  expressions  of  this  nature ;  but  most  of  them 
proceeded  upon  the  broad  ground  that  a  general  direction  that  debts 
should  be  paid  with  or  without  such  concomitant  expressions,  and  what- 
ever was  its  position  in  the  will(;o),  charged  the  real  estate.  The 
words  "in  the  first  place,"  indeed,  as  here  used,  it  is  submitted,  are 
merely  introductory  words  of  form,  denoting  the  commencement  of  the 
testamentary  act(y),  or,  if  the}'  have  any  meaning,  only  denote  the 
order  of  pa3'ment,  not  the  fund  out  of  which  paj^ment  is  to^be  made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  in  the  sub- 
sequent ease  of  Ronalds  v.  Feltham  (?■),  where  a  testator  «   *  <i  ht 
commenced, his  will  in  these  words  :  "  First  I  direct  all  my  being  di- 
just  debts  and  funeral  expenses  to  be  fully  paid  and  satis-  ^id  "firs'r' 
fied  ;  "  and  then  proceeded  to  dispose  of  all  his  copyhold  or  in  the  first 
freehold  and  leasehold  estates  and  all  his  other  property  ^^'^^' 
among  his  wife  and  children.     Sir  T.  Plumer,  M.  R.,  held  that 
the  real  estate  was  *  charged,  observing,   in  reference  to  the     *589 
argument  upon  the  word  "  first"  in  this  will  being  nothing  more 
than  the  ordinary  technical  form  of  introductory  words,  that  here  it  was 
not  followed  by  other  words  denoting  succession,  such  as  secondly, 
thirdl}',  &c. 

But  a  more  sensible  view  of  this  point  was  taken  by  Sir  L.  Shadwell 
in  Graves  v.  Graves  (s),  where  he  said,  "  I  do  not  think  that  the  charge 
is  made  to  rest  on  the  mere  circumstance  that  the  testator  has  used  the 
words  '  imprimis  '  or  '  in  the  first  place  ; '  for,  if  a  testator  directs  his 
debts  to  be  paid,  is  it  not,  in  effect,  a  direction  that  his  debts  shall  be 
paid  in  the  first  instance  ?  " 

executrix,]  and  then  devised  his  real  estate  to  his  wife  for  life,  whom  he  appointed  executrix. 
The  circumstance  of  the  devisee  being  appointed  executrix  was,  in  Powell  v.  Robins,  7  Ves. 
211,  considered  by  Sir  W.  Grant  as  the  ground  of  the  decision.  See  the  ca^e  mentioned 
again,  post,  p.  597. 

(o)  See  DouceV.  Lady  Torrington,  2  My.  &  K.  600. 

(»)  That  the  position,  of  such  clauses  is  immaterial,  see  Eidout  i).  Dowding,  1  Atk.  419; 
Clark  ».  Sewell,  3  Atk.  96. 

(y)  SeeBeestoni).  Booth,  4Mad.  161.  (r)  T.  &  R.  418.  (s)  8  Sim.  55. 
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In  IrV'in  v.  Ironmonger  (<),  we  have  another  instance  of  real  estate 
being  held  to,  be  charged  b}'  a  general  direction  at  the  commencement 
of  the  will  without  the  words  "in  the  first  place,"  and  that  too  b}'  Sir 
J.  Leach,  whose  reliance  on  such  words  has  been  already  the  subject  of 
comment ;  though  he  certainly  does  not  appear  to  have  uniformly  main- 
tained the  efficacy  of  a  general  direction,  as  appears  by  Douce  v.  Lady 
Real  estate  Torrington  (m),  whe-re  the  testator,  after  directing  all  his  just 
held  not  to  be  debts  funeral  and  other  incidental  expenses  to  be  paid  with 
general  intio-  ^  convenient  speed  after  his  decease,  and  confirming  his 
ductory  marriage  settlement,  devised  all  his  real  estate  to  trustees 
(whom  he  also  appointed  executors)  and  their  heirs,  upon 
trust  to  pay  his  wife  an  annuit}',  and  upon  the  further  trusts  therein 
mentioned.  By  a  codicil  the  testator  directed  that  his  trustees  should, 
out  of  the  rents  arising  from  one  of  his  estates,  pay  his  wife's  annuity, 
and  also  an  annuity  to  his  son,  and  apply  the  surplus  in  discharge  of 
the  simple  contract  debts  owing  by  him  (the  testator).  One  question 
was,  whether  the  other  estates  were  charged  with  the  testator's  debts 
by  the  effect  of  the  general  direction  at  the  commencement  of  his  will. 
Sir  J.  Leach,  M.  R.,  decided  in  the  negative  :  he  intimated  the  strong 
inclination  of  his  opinion  to  be,  that  the  introductory  words  had  no  such 
effect,  but  that  it  was  unnecessary  to  decide  the  question  upon  that 
ground,  as  it  was  plain  from  the  codicil  that  the  testator  did  not  intend 
a  general  charge  upon  his  real  estate,  for  by  that  codicil  Ije  directed  the 
surplus  only  of  a  particular  estate,  after  payment  of  the  annuities,  to  be 
applied  in  paj-ment  of  the  simple  contract  debts. 

Of  this  ease.  Sir  L.  Shadwell  in  Graves  v.  Graves  {x)  observed, 
Sir  L  Shad-  ^^^  ''  ss^'^^d  to  have  been  an  amicable  decision  and 

well's  con-  *590  to  have  *  been  made  without  sufficient  consideration. 
Dmce  r™  "*  Indeed,  so  far  as  it  denied  effect  to  general  introduc- 

Lady  Tor-  tory  words,  the  case  directly  clashes  with  the  preceding  au- 
"       '  thorities,  to  which  may  now  be  added  several  more  recent 

cases,  which  preclude  all  hesitation  in  affirming  the  rule  to  be,  that, 
subject  to  the  question  presently  noticed,  a  general  direction  to  pay 
debts,  in  whatever  part  of  the  will  contained  (y) ,  operates  to  throw 
them  on  the  testator's  real  estate.    . 

Thus,  in  Ball  v.  Harris  (z)  a  will  which  commenced  with  the  follow- 

(0  2  R.  &  Mv.  531.  [See  also  King  !!..Denlson.  1  V.  &  B.  260, 274;  Walter*.  Hardwick,  1 
Mv.  &  K.  396,  402.1  (w)  2  Mv.  &'K  600.  (x)  8  Sim.  56.  (</)  Ante,  jk  588.  n.  (p). 
"(«)  8  Sim.  485,  4 My.  &  Cr.  264.  In  this  case,  and  in  Shaw  v.  Borrer,  1  Kee.  559,  the 
doctrine  tliat  a  general  direction  to  pay  debts  charged  them  on  the  real  estate  was  treated  as 
too  clear  for  discussion,  the  only  contest  being  whether  such  a  charge  conferred  an  implied 
authority  to  sell  on  the  person  taking  the  legal  estate  subject  to  certain  trusts,  which  was 
decided  in  the  affirmative.  [See  also  Gosling  v.  Carter,  1  Coll.  644;  Mather  i'.  Norton,  17 
Jur.  309,  21  L.  J.  Ch.  15;  Doe  d.  Jones  v.  Huglies,  6  Ex.  223.  In  this  last  case  it  was  de- 
cided at  law  that  a  simple  charge  of  debts  did  not  give  the  executor  not  taking  the  legal  estate 
a  power  of  Sale.  Robinson  v.  Lowater,  17  Beav.  592,  and  Wriglev  v.  Sykes,  21  tieav.  337, 
are  contra;  and  see  Colver  r.  Finch,  5  H.  L.  Ca.  905;  Corser  ».  Cartwright,  L.  R.  7  H.  L. 
737;  Sug.  V.  &  P.  662  n."  14th  ed.;  Haves  and  Jarman  Cone.  Wills,  564,  8th  ed.,  and  2  Jur. 
N.  S.,  Part  2,  68.  "  But  see  now  22  &  23  Vict.  c.  35,  ss.  14  to  18 ;  Re  Clay  and  Tetley,  W.  N. 
1880,  p.  136.] 
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ing' words  —  "First  I  direct  all  my  just  debts  funeral  and  Recent  cases 
'testamentarj-  expenses  and  the  charges  of  the  probate  of  this  estate'LlcUo 
my  wiU  to  be  paid  ;  "  and  then  contained  pecuniary  legacies  b«  charged 
and  devises  of  real  estate  —  was  held  by  both  Sir  L.  iShad-  woils. 
well  and  Lord  Cottenham  to  charge  the  testator's  real  estate. 

So,  in  Harding  »,  Grady  (a)  a  similar  construction  was  given  by  Sir 
E.  Sugden  to  the  following  concluding  passage  in  a  will:  "I  desire 
that  all  mj' just  debts  be  paid  as  soon  as  conveniently  after  mj-  decease." 
In  this  case  there  was  the  peculiarity  that  the  will  embraced  real  estate 
onl}',  but  the  Chancellor's  remarks  render  it  probable  that  his  adjudica- 
tion would  have  been  the  same  if  the  will  had  included  personalty. 

So,  in  Parker  v.  Marchant(&),  Sir  K.  Bruce,  V.-C,  treated  it  as 
clear  that  real  estate  was  charged  by  the  following  words  :  "I  direct  in 
the  first  place  all  my  debts  to  be  paid  ; "  the  will  then  proceeding  to 
dispose  of  personal,  and  ultimately  of  real  estate. 

Such,  then,  is  the  long  line  of  cases  in  which  it  has  been  held  that  a 
general  direction  by  a  testator  that  his  debts  shall  be  paid  General  ob- 
charges  them  upon  his  real  estate.     Though  certainly  in  up„™[l™^ 
some  of  the  wills  there  were  expressions  which  might  fairlj*  cases. 
be  considered  to  sustain  the  construction  independently  of  any 
such   doctrine,    *  it  seems    to   be   generally   admitted  that  the     *591' 
courts  have    allowed  their  anxiety  to   prevent   moral  injustice 
bj'  the  exclusion  of  creditors,  "and  that  men  should  not  sin  in  their 
graves,"  to  carrj'  them  bej'ond  the  limits  prescribed  bj^  established  gen- 
eral principles  of  construction ;  though  Lord  Alvanley's  observation  in 
Shallcross  v.  Finden  (c) ,  that  the  restricting  the  direction  to  paj'  to 
personalty  renders  it  nugatory,  that  being  before  liable,  is  not  without 
weight. 

The  only  doubt  which  the  preceding  authorities  admit  of  is,  whether 
a  general  direction  that  debts  shall  be  paid  will  throw  them  Absence  of 
on  real  estate  when  contained  in  a  will  the  dispositions  of  mentlon'of " 
which  are  otherwise  confined  to  personalty  ;  for  it  is  observ-  realty, 
able  that  in  all  the  cases  which  have  yet  occurred  the  will  appears  to 
have  embraced  real  estate.  The  total  absence  of  anj-  devise  or  mention 
of  realty  would  certainly  be  a  new  feature  ;  though,  considering  the 
strong  tendency  of  the  recent  cases  in  favor  of  such  charges,  it  seems 
unlikely  that  smj  distinction  of  this  nature  will  be  established.  So  long 
ago  as  Shallcross  v.  Finden  (c)  we  have  a  dictum  of  Sir  R.  P.  Arden 
which  seems  to  bear  upon  the  point  under  consideration :  "I  am  very 
clearlj'  of  opinion,"  said  this  able  judge,  "that  whenever  a  testator 
says  that  his  debts  shall  be  paid,  that  will  ride  over  every  disposition, 
either  against  his  heir  at  law  or  devisee." 

(n)  1  D.  &  War.  430. 

(b)  1  Y.  &  C.  C.  C.  290;  Shaw  v.  Borrer,  1  Kee.  559.  See  also  Price  v.  North,  1  Phil.  85; 
[per  [.ord  Cairns,  Corser  v.  Cartwright,  L.  R.  7  H.  L.  734.] 

(c)  3  Ves.  739. 

551 


*592  WHAT  WILL  CHARGE  REAL  ESTATE 

The  rule,  however,  seems  to  be  subject  to  two  material  exceptions. 
Exceptions  to  First,  where  the  testator,  after  generally  directing  his  debts 
ruief  to  be  paid,  has  provided  a  specific  fund  for  the  purpose. 

Thus,  in  Thomas  v.  Britnell  (rf),  where  the  testator  first  ordered  all 
™,  his  debts  to  be  honorablj'  paid  immediatelj-  after  his  decease  ; 

tor  has  appro-  and  in  a  subsequent  part  of  his  will  devised  certain  hcredita- 
cific'fund^'o"  "^^i^ts,  excepting  H.  and  R.,  to  trustees,  upon  trust  out  of 
pay  the  the  money  arising  by  the  sale  to  paj'  and  discharge  his  debts 

e  ts,&c.  funeral  expenses  and  all  legacies  given  by  that  will  or  any 
other  writing  under  his  hand.  He  afterwards  directed  that  H.  and  E. 
should  be  in  the  first  place  for  pa3-ment  of  the  legacies  mentioned  in  his 
will.  Sir  J.  Strange,  M.  R.,  held  that  H.  and  E.  were  not  subject  to 
the  payment  of  debts.  Though  on  the  first  part,  he  said,  the  court 
might  take  the  whole  real  estate  to  be  charged  with  debts,  3-et  as  there 
was  no  express  lien  on  the  real  by  these  general  words,  and  afterwards 
the  testator  appropriated  certain  part  of  his  real  for  debts  (and  legacies) , 
and  other  part  for  legacies,  it  was  too  much  to  133-  hold  of  the 
*592  general  words  to  say  *  that  the  whole  should  be  charged  with 
pa3'ment  of  clebts.  It  could  be  done  onl3'  b3'^  implication  on  the 
general  words,  which  might  be  explained  afterwards,  and  that  implica- 
tion destroyed. 

So,  in  Palmer  v.  Graves  (e) ,  where  the  testator  commenced  his  will 
with  the  following  words:  "In  the  first  place  I  direct  my  Just  debts 
funeral  expenses  and  the  charges  of  proving  this  mj-  will  to  be  dul3- 
paid ; "  and  then  proceeded  to  dispose  specifically  of  certain  freehold 
and  leasehold  propert3'..  The  testator  gave  to  his  son  A.,  his  heirs, 
executors,  administrators  and  assigns,  all  the  residue  of  his  real  and 
personal  estate,  with  the  rents  and  profits  of  his  freehold  and  leasehold 
hereditaments  up  to  the  quarter  day  next  ensuing  after  his  decease, 
which  rents  and  profits  he  charged  with  the  payment  of  his  debts  funeral 
expenses,  and  the  charges  of  proving  his  will ;  and  the  testator  appointed 
A.  executor.  Lord  Langdale,  M.  E.,  held  that  the  real  estate  was  not 
charged  by  the  introductor3-  words,  as  the  general  charge  by  implication 
was  controlled  bj'  the  specific  charge  in  the  subsequent  part  of  the  will. 

[And  in  Corser  v.  Cartwright  (/),  where  a  testator  first  devised  all 
his  debts  funeral  and  testamentar3'  expenses  to  be  paid  as  soon  as  con- 
venientl3'  might  be  ;  then  made  numerous  bequests  and  si^ecific  devises  ; 
and  as  to  certain  freehold  estates  therein  mentioned,  including  the  B. 
estate,  and  all  the  residue  of  his  real  and  personal  estate,  subject  to  and 
chargeable  with  his  just  debts  funeral  and  testamentar3'  expenses  and 
legacies,  he  devised  the  same  to  J.,  and  appointed  J.  and  S.  his  execu-  - 

(d)  2  Ves.  313. 

(e)  1  Kee.  545.  [See  also  Donee  v.  Ladv  Toirin^on,  2  Mv.  &  K.  600,  ante,  589;  Legh  v. 
Earl  of  Warrington,  1  B.  P.  C.  Toml.  511,  cit.  2  Ves.  272,  and  Belt's  Suppl.  361. 

(/)  L.  K.  8  Ch.  971.  Affirmed  in  D.  P.  on  independent  grounds.  L.  R.  7  H.  L.  731. 
Note  that  Lord  Cairns  there  (740)  says  the  estates  not  speoiiicaUy  charged  were  devised 
apparently  in  strict  settlement.] 
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tors  ;  it  was  held  bj-^  James  and  Mellish,  L.JJ.,  that  the  implied  charge 
was  inconsistent  with  and  must  give  waj'  to  the  speciiie  charge,  accord- 
ing to  the  maxim  expressum  facit  cessare  taciturn,  and  consequently  that 
J.,  the  devisee  of  the  specificallj"  charged  estates  and  one  of  the  execu- 
tors was  the  proper  person  to  raise  money  to  pay  the  debts,  and  not  the 
two  executors  under  the  implied  charge.] 

However,  it  is  clear  that  a  charge  created  by  general  introductorj^ 
words  is  not  controlled  by  a  subsequent  passage  furnishing  conjecture 
only  of  a  contrary  intention,  and  not  actuallj'  inconsistent  with 
such  charge.     As  where  (ff)  a  testator,  *  after  willing  all  his  just     *593 
debts  funeral  expenses  and  the  charges  of  proving  his  will  to  be 
paid,  devised  real  estate,  and  gave  some  legacies,  and  then  ^      „      ^ 
proceeded  to  bequeath  all  the  residue  of  his  personal  estate,  by  express 

after  and  subject  to  the  payment  of  all  Ms  just  debts  funeral  and  •^l^^.'S"  »" 
^  J  ^   J  J  J  ^  J  residuary 

testamentary,  expenses  and  the  legacies  iherein-before  bequeathed,  personal' 
Lord  Lj-ndhurst,  C. ,  held  that  the  latter  words  were  not  in-  ' 

consistent  with  an  intention  to  charge  the  real  estate  as  an  auxiliary 
fund ;  observing,  that  courts  of  equity  had  alwaj-s  been  desirous  of 
sustaining  such  charges  for  the  benefit  of  creditors  ;  and  the  presump- 
tion in  favor  of  them  was  not  to  be  repelled  by  anything  short  of  a  clear 
and  manifest  evidence  of  a  contrary  intention. 

And  Sir  L.  ShadweU,  V.-C,  came  to  a  similar  conclusion  on  a  special 
and  very  inaccurately  framed  will  in  Graves  v.  Graves  (h). 

[Again,  in  Taylor  v.  Taylor  (i),  Sir  L.  ShadweU  decided  that  a  direc- 
tion that  all  the  testator's  just  debts  and  funeral  expenses  —nor  by 
should  be  fully  paid  and  satisfied,  was  not  cut  down  by  a  cjfkfu"*"^''^' 
subsequent  charge  of  specific  sums  on  particular  estates,  either  on  par- 
And  in  Forster  v.  Thompson  (k)  it  was  held  that  no  such  "°"^"  '™''*' 
result  followed  from  a  subsequent  charge  of  a  specific  debt  —or  on  all 
on  a  specified  estate  which  appeared  in  fact  to  be  the  testa-  estates. 
tor's  only  real  estate. 

And  in  Jones  v.  Williams  (l) ,  where  a  testator  began  by  directing  his 
debts  funeral  and  testamentary  expenses  to  be  paid,  and 
provided  that  in  aid  thereof  the  purchase-money  of  an  estate  ^press  parti- 
which  he  had  lately  sold  and  a  debt  due  to  him  from  A.  '="''"'  charge 
should  be  applied  for  that  purpose  ;  and  he  devised  his  prop-  v'Jous'generai 
erty  called  T.  to  his  wife  and  her  heirs,  in  trust  to  sell  and  "efXcn^'the 
apply  the  proceeds  in  further  aid  and  discharge  of  his  debts,  whole  traor^ 
and  then  specifically  devised  other  lands  and  personalty  to  "* '''"" 
his  wife  and  daughter,  and  directed  certain  articles  to  be  kept  as  heir- 

(g)  Price  v.  N'orth,  1  Phil.  85,  [reversing  4  Y.  &  C.  509.  "  The  direction  as  to  the  per- 
sonal estate,  which  is  by  law  liable  to  those  burdens,  is  mere  redundancy,  affording  no 
inference  of  any  definite  purpose:  "  Per  Plumer,  V.-C,  Noel  v.  Weston,  2  V.'  &  B.  272.1 

(A)  8  Sim.  43.  ■" 

[(i)  6  Sim.  246.     See  also  Clifford  i).  Lewis,  6  Mad.  3.3,  ante,  587. 

(i)  4  D.  &  War.  303;  see  also  Cross  v.  Kennington,  9  Beav.  150;  Dormay  s.-Borradaile, 
10  Beav..  263.  (I)  l  Coll.  156,  8  Jur.  373.] 
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looms ;  Sir  J.  K.  Bruce  said  that,  without  intimating  either  assent  or 
dissent  as  to  the  cases  of  Douce  v.  Ladj'  Torrington  and  Palmer  v. 
Graves,  he  was  of  opinion  upon  that  will  that  there  was  at  the  com- 
mencement of  it,  plainly  expressed,  an  intention  to  charge  all  the  prop- 
erty with  all  the^debts,  and  that  the  following  parts  of  the  will  did  not 

contain  anj'  sufficient  indication  of  a  contrary  intention ;  and 
*594     therefore   that,  whatever   might  be  the   order  of  *  precedence 

in  which  the  testator  considered  the  proj^erty  chargeable,  all 
the  property  was  charged.  The  point,  however,  was  not  open  to  his 
decision.] 

And  here,  it  should  be  observed,  that  the  doctrine  of  the  preceding 
First  excep-  exception  extends  only  to  cliarges  on  real  estate  created 
cable'to'ex;-"  ^y  general  and  ambiguous  expressions  ;  for,  of  course,  a 
press  charge,  clear  and  explicit  charge  on  real  estate  is  not  liable  to  be 
controlled  by  an  express  appropriation  of  particular  lands  to  the  pur- 
pose (m),  or  a  qualified  charge  of  the  real  estate  in  the  same  will  (n). 

The  second  exception  to  the  general  rule  under  discussion  occurs 
Second  ex-  where  the  debts  are  directed  to  be  paid  bj''  executors,  in  which 
wliere'the  case,  unlcss  land  be  devised  to  them,  it  will  be  presumed 
payment  is  to  that  paj'ment  IS  to  be  made  exclusivelj'  out  of  funds  which, 
the'exeou-^  ^Y  1^^;  devolve  to  the  executors  in  their  representative  char- 
tors,  actei-. 

Thus,  in  Brydges  v.  Landen  (o),  whei'e  the  testator  commenced  his 
will  as  follows  :  ' '  Imprimis  that  all  mj'  debts  and  funeral  charges  and 
expenses  be,  in  the  first  place,  paid  by  my  executrix  hereinafter  named : 
then  as  to  mj'  real  and  personal  estate,  I  dispose  of  as  follows  ;  "  and, 
after  making  such  disposition,  he  charged  and  made  liable  all  his  real 
and  personal  estate  with  two  sums  of  150Z.  to  each  of  his  daughters. 
AH  the  cases  were  considered  by  Lord  Thurlow,  wlio  was  clearly  of 
opinion  that  the  real  estate  was  not  charged. 

It  is  remarkable  that  this  decision  did  not  in  some  degree  abate  the 
confidence  with  which  Sir  R.  P.  Arden  and  Lord  Loughborough,  the 
former  in  Kightley  v.  Kightley  {p)  and  Shallcross  v.  Finden  {q),  and 
the  latter  in  Williams  v.  Chitty  (r),  insisted  that  a  general  direction 
that  debts  should  be  paid  charged  the  real  estate,  inasmuch  as  it  seems 
to  have  been  decided  by  Lord  Thurlow  without  allusion  to  the  circum- 
stance that  the  direction  to  pay  was  to  the  executors.  The  case  was  after- 
wards followed,  however  (but  with  the  same  apparent  disregard  of  this 
peculiarity) ,  by  Sir  R.  P.  Arden  himself. 

Thus,  in  Keeling  v.  Brown  (s)  the  words  were,  "  Imprimis  I  will  and 

(m)  Ellison  v.  Airev,  2  Ves.  568;  Coxe  v.  Bassett,  3  Ves.  155;  [Noel  ».  Weston,  2  T.  &  B. 
269 ;  Wrigley  ».  Syltes,  21  Beav.  337.] 

(«)  Crallan  «.  Oulton,  ^3  Beav.  1. 

(o)  [3  Euss.  346,  n.,]  cited  3  Ves.  550,  [where  itis  said  that  the  circumstance  that  the  debts 
were  to  be  paid  by  the  executrix  was  considered  verv  important.] 

ip)  Ante,  687.  (?)  Ibid.  "(r)  Ibid.  (s)  5  Ves.  359. 
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direct  that  all  my  just  debts  and  funeral  expenses  be  paid  and 
discharged  as  soon  as  conveniently  may  be  after  my  *  decease     *595 
by  my  executrix  and  executors  hereinafter  named.     Item  I  give  de- 
vise and  bequeath  unto  J.  all  that  my  messuage,"  &c.  ;  and,  Direction  to 
after  other  devises,  and  giving  his  wife  an  estate  for  life  in  pay  tie^bts  ° 
part  of  the  real  estate,  the  testator  appointed  his  wife  and  I'li'd  n"t  *<> 

*■  .  '     J_^  ij_/_\    charge  real 

two  other  persons  (who  took  no  interest  m  the  real  estate)  estate, 
executrix  and  executors.  Sir  E.  P.  Arden,  M.  E.,  said  he  could  not, 
with  all  the  disposition  he  always  felt  to  give  such  a  constructioii  to 
wills 'as  should  make  testators  honest,  construe  this  into  a  charge  upon 
the  real  estate  ;  it  would  be  a  violence  to  all  language,  and  making  a 
will  for  the  testator. 

Again,  in  Powell  v.  Eobins  (it),  where  a  testator,  first  devised  that  all 
his  just  debts  and  funeral  expenses  might  be  satisfied  and  paid  hy  his  ex- 
ecutors therein,  named  as  soon  after  his  decease  as  inight  be,  and  then 
gave  certain  leasehold  premises  to  his  wife,  and  afterwards  devised  a 
freehold  estate  to  his  son  D.,  and  appointed  W.  and  G.  executors.  Sir 
W.  Grant,  M.  E.,  upon  the  authority  of  Brjdges  v.  Landen  (ii),  "Williams 
V.  Chitty  {x),  and  Keeling  v.  Brown  (y),  held  that  this  estate  was  not 
charged,  inasmuch  as  no  real  estate  passed  to  the  executors  who  were 
directed  to  pay. 

Again,  in  Willan  v.  Lancaster  (z),  where  a  testator  directed  that  his 
debts  should  be  paid  by  his  executors,  and  '■•then"  devised  his  lands, 
it  was  contended  that  the  word  "  then"  was  equivalent  to  after  payment 
of  the  debts  {a)  ;  but  Sir  J.  S.  Copley,  M.  E.,  held  that  it  was  merely 
used  in  the  sense  of  further,  and  that  the  debts  were  not  charges  on  the 
real  estate. 

Where,  however,  the  executor  is  devisee  of  real  estate,  a  direction 
even  to  him  to  paj'  debts  or  legacies  will  cast  them  upon  Distinction 
the  realty  so  devised.     Thus,  in  the  early  case  of  Awbrey  ^ollsdm^el 
V.  Middleton  (5),  where  a  testator  gave  several  legacies  and  of  real  estate. ' 
annuities,  to  be  paid  by  his  executor,  and  then  devised  all  the 
*  rest  and  residue  of  his  goods  and  chattels  and  estate  (c)  to  his     *596 
nephew  (who  was  his  heir  at  law) ,  and  appointed  him  executor  of 

(t)  7  Ves.  209.  (a)  Ante,  594. 

(x)  Ante,  587.  But  tliis  was  a  determination  the  other  way,  the  direction  being  general, 
and  not  expressly  to  the  executors.  Lord  Loughborough's  arguments  at  the  hearing,  indeed, 
pointed  to  the  conclusion  that  it  was  not  a  charge;  but  he  afterwards  decided  the  contrary, 
upon  the  authorities.  (y)  Ante,  594. 

(z)  At  the  Rolls,  14th  Nov.  1826,  MS.,  3  Russ.  108.  See  also  Braithwaite  v.  Britain,  1  Kee. 
206 ;  (but  where  it  is  observable  that  the  direction  to  the  executors  to  pay  the  debts,  on  which 
Lord  Langdale  relied  in  his  judgment,  does  not  occur  in  the  will,  as  reported:)  [and  Wisden 
V.  Wisden,  2  Sm.  &  Gif.  396.] 

(a)  As  to  this  expression,  see  ante,  587,  and  Vol.  I.  p.  820.  The  argument  founded  on  the 
word  "  then,"  in  this  casej  very  much  resembles  that  which  lays  stress  on  the  words  "  im- 
primis." ''in  the  first  place,"  as  to  which  see  ante,  588. 

(6)  2  Eq.  Ca.  Ab,  497,  pi.  16,  Vin.  Ab.  Charge  (D),  pi.  15;  [see  7  H.  L.  Ca.  701.] 

(c)  As  to  the  operation  of  this  word  to  carry  the  real  estate,  [and  as  to  the  controlling  effect 
on  words  prima  facie  including  realty  of  appointing  the  devisee  executor,  see  ante,  Ch. 
XXII.] 
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his  will;  [the  will  also  contained  an  express  devise  of  some  lands  to 
another  person ;]  Lord  Cowper  held  the  real  estate  devised  to  the  ex- 
ecutor was  chargeable  with  the  legacies  and  annuities  in  aid  of  the 
personal  estate. 

So,  in  Alcock  v.  Sparhawk  (d),  the  testator  devised  certain  lands  to 
A.  (his  heir  at  law)  and  his  heirs ;  he  then  gave  a  legacy  to  B.  to  be 
paid  by  his  executor  within  five  j'ears  after  his  decease ;  and  appointed 
A.  sole  executor  of  his  will,  desiring  him  to  see  the  will  performed ; 
it  was  held  that  the  legacy  was  charged  upon  the  land  devised  to  A. 

So,  in  Barker  v.  Duke  of  Devonshire  (e),  where  a  testator  devised  all 
Direction  to  ^^®  ^^^^  ^^'^  personal  estate  unto  and  to  the  use  of  several 
trustees  for  persons,  their  heirs,  &c.,  in  trust  by  sale  or  mortgage 
executors)  to  thereof  to  pay  whatsoever  he  should  thereafter  hy  will  or  codicil 
pay  wiiat  tes-  appoint.  He  then  appointed  these  persons  his  executors, 
appoint,  held  and  proceeded  to  direct  that  his  just  debts  funeral  expenses,  S^c. 
to  extend  to    gjiould  be  paid  hy  his  executors,  and  devised  the  residue  of  his 

debts  dn-ected  ^  "  ' 

to  be  paid  hy  estate  (after  giving  several  specific  legacies)  to  his  son.  Sir 
his  executors,  y^  Qj^g^xit  held  that  this  authorized  a  sale  for  the  payment 
of  debts,  though  it  was  contended  that  the  direction  being  to  the 
executors  showed  the  intention  of  the  testator  to  confine  it  to  personal 
estate. 

Again,  in  Henvell  v.  "Whitaker  (/),  where  a  testator  directed  that  all 
his  just  debts  and  funeral  expenses  should  be  paid  by  his  executor 
thereinafter  named,  and  then  gave  all  his  real  and  personal  estate  to 
his  nephew  A.,  his  heirs,  executors,  administrators  and  assigns,  and 
appointed  him  executor:  Sir  J.  Leach,  M.  R.,  decided  that  the  direc- 
tion to  the  nephew  to  pay  the  debts  operated  to  charge  all  the  property, 
both  real  and  personal,  which  he  derived  under  the  will. 

[And  even  where  the  land  is  devised  to  the  executors  upon  trust 
for  other  persons,  it  seems  the  effect  is  the  same.  Having  the  estate. 
Same  rule  and  being  charged  with  the  payment  of  the  debts 

where  execu-  #597  #  tjigy  are  to  consider  the  creditors  as  having  the  first 
in  trust.  claim  upon  the  trust.      Thus,  in  Dormay  v.  Borra- 

daile  (g) ,  where  a  testator  commenced  bj^  giving  all  his  property  to  his 
wife  :  he  next  appointed  her  and  two  others  executors,  and  "  to  them  his 
executors  "  gave  certain  real  estates  in  trust  for  his  wife  and  children, 
and  concluded  thus,  "my  executors  are  charged  with  the  payment  of 
my  just  debts,"  Lord  Langdale,  M.  R.,  held  that  the  real  estates  were 
charged  with  the  debts.] 

It  is  difficult  to  reconcile  with  this  line  of  authorities  the  case  of  Par- 

(d)  2  Vem.  228,  1  Eq.  Ca.  Ab.  198,  pi.  4.  See  also  Goodright  d.  Phipps  v.  Allen,  2  W. 
Bl.  1041;  Doe  d.  Pratt  ».  Pratt,  6  Ad.  &  Ell.  180;  [Elliott  v.  Hancock,  2  Vern.  143;  and  of 
course  the  construction  is  not  varied  by  renunciation  of  probate  by  the  person  named  executor. 
Lypet  V.  Carter,  1  Ves.  499;  and  per  Lord  Thurlow,  1  Ves.  Jr.  446.] 

(e)  3  Mer.  310. 

(/)  3  Russ.  343.    See  also  Dover  v.  Gregory.  10  Sim.  393;  [Harris  «.  Watltins,  Kay,  438; 
Cross  V.  Kennington,  9  Beav.  150  (aided  probably  by  gift  of  "residue,"  see  post,  p.  603). 
i,g)  10  Beav.  263.    See  also  Hartland  v.  Murrell,  27  Beav.  204.] 
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ker  V.  Fearnley  (h),  where,  a  testatrix  having  directed  legacies  to  be 
paid  by  her  executor,  to  whom  she  devised  all  her  real  estates  in  fee, 
and  also  the  residue  of  her  personalty,  after  paj-ment  of  her  debts  and 
funeral  expenses.  Sir  J;  Leach,  V.-C,  held  that  the  pecuniary  legacies 
were  not  charged  on  the  real  estate  devised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  overruled  by 
Henvell  v.  Whitaker  [and  the  subsequent  cases  cited  above],  gg^jg^i^  „„ 
with  which  it  is  clearly  inconsistent.     Neither  Awbrey  v.  Parker  v. 
Middleton  nor  Alcock  v.  Sparhawk  was  cited  to,  or  noticed  ^'«=*™'^y- 
by,  the  V.-C. 

And  the  circumstances  that  the  estate  given  to  the  devisee  is  an 
fstate  tail,  and  the  direction  to  pay  the  debts  is  connected  Effect  where 
by  juxtaposition  with  the  bequest  of  the  personalty  and  the  debtsare  to 
appointment  of  executor,  and  separated  by  several  inter-  tenant  in  tail, 
vening  sentences  from  the  devise  of  the  lands,  are,  it  seems,  '*'*'• 
immaterial. 

Thus,  in  Clowdsley  v.  Pelham  (i) ,  where  a  testator  devised  land  to 
A.  and  the  heirs  of  his  body,  remainder  over ;  and  in  another  part  of  his 
will  gave  to  A.  all  the  personal  estate,  and  appointed  him  executor, 
willing  him  to  pay  the  testator's  debts  ;  it  was  held  that  the  real  estate  was 
charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an  executor  to 
pay  debts,  would  have  the  effect  of  charging  lands  devised  to  ^j^  ^  , 
him /or  life  only.     Undoubtedly  in  Finch  v.  Hattersley  (k),  tenant  for 
the  real  estate  was  held  to  be  charged  under  circumstances 
of  this  nature ;  but  it  does  not  appear  that  the  fact  of  the  executrix 
being  a  devisee  for  life  of  the  real  estate  had  anj^  influence  upon  the 
court ;  and  as  the  case  was  decided  when  a  general  direction  to  an  ex- 
ecutor to  pay  debts  might  possibl3'  have  been  considered  sufficient 
to  charge  them  upon  real  estate  not  devised  to  the  *  executor  (the     *598 
doctrine  upon  the  subject  being  more  lax  and  the  distinctions  less 
defined  than  at  present),  the  case  cannot  be  relied  on  as  an  authoritj'  on 
the  point  above  suggested.    [Doe  d.  Ashby  v.  Baines  (I) ,  in  which  it  was 
decided  upon  a  similar  will  that  the  real  estate  was  not  charged  with 
debts,  is  not  more  satisfactory  as  an  authority  on  the  point ;  the  Court  of 
Exchequer  appearing  to  deny  the  efflcacj'  in  anj'  case  of  a  direction  to  the 
executor  to  pay  debts  for  the  purpose  of  charging  the  real  estate  devised 
to  him.     None  of  the  cases  in  Chancery  noticed  above  were  cited. 
However,  in  Harris  v.  Watkins  (m),  Sir  W.  P.  Wood,  V.-C,  though 
he  said  it  might  be  argued  that  it  was  not  a  probable  intention  of  the 
testator  to  effect  a  charge  on  a  life-estate  by  such  a  direction  ;  yet  as 
the  executor  had  an  absolute  interest  in  the  residuarj^  real  estate,  as 
well  as  a  life-interest  in  a  specific  portion,  decided  that  both  were 
charged  with  debts,  the  residuary  estate  being  first  liable.     And  in 

(A)  2  S.  &  St.  "592.  (0  1  Vem.  411,  1  Eq.  Ca.  Ab.  198,  pi.  2. 

(i)  3  Russ.  345,  n.  [(0  2  C.  M.  &  R.  23.  (m)  Kay,  438,  44T. 

557 


•599  WHAT  "WILL  CHARGE  EEAL  ESTATE 

Cook  V.  Dawson  (ra.) ,  under  a  direction  to  the  executrix  to  paj'  the 
debts,-  followed  by  a  devise  to  her  for  life,  with  remainder  over,  Sir  J. 
Romillj-,  M.  R.,  while  holding  that  the  fee  was  not  charged,  expressed 
a  clear  opinion  that  the  life-estate  was.] 

It  is  quite  clear,  however,  that  a  limited  estate  devised  to  one  of  sev- 
Eftect  where  eral  executors  in  the  testator's  lands  will  not  be  charged  with 
rae  of  several  ^ebtg.  Under  a  direction  to  the  executors  to  pay  them  (o). 
executors.  Indeed,  such  is  clearly  the  rule  even  where  an  estate  in  fee 
Is  devised  to  one  of  several  executors. 

Thus,  in  Warren  v.  Davies  {p),  where  a  testator  directed  that  his 
debts  and  legacies  funeral  expenses  and  testamentary  charges  should 
be  paid  by  his  executors  thereinafter  named ;  and,  after  .directing  cer- 
tain real  estates  to  be  sold  by  his  executors  on  the  decease  of  his 
wife,  he  devised  certain  messuages  and  lands  to  his  son  Thomas  Davies 
in  fee,  and  gave  him  the  residue  of  his  real  and  personal  estate.  The 
testator  appointed  Tliomas  Davies  and  another  executors.  Sir  J.  Leach, 
M.  R.,  held  that  the  estate  devised  to  Thomas  Davies  was  not  to  be 
considered  as  charged  with  the  debts  and  legacies  directed  to  be  paid 
by  the  executors,  merel}'  because  the  devisee  happened  to  be  one  of  the 
executors.  And  the  same  rule  seems  to  have  been  again  acted 
*599  upon  by  the  same  judge,  though  without  anj'  *distinct  recognition 
of  this  ground  of  decision,  in  Wasse  v.  Heslington  (q). 

[In  the  ease  last  named  some  real  estate  was  given  to  each  of  the 
Effect  Avhere  executoi's,  but  more  to  one  than  to  the  other.  This  ine- 
distiuct  de-      qualitv  has  been  thought  to  afford  an  argument  against  their 

ViS6S  to  S6V-         *■  t/  o  c3  cj 

eral  execu-  being  intended  to  bear  the  debts  in  equal  proportions  {r) ,  as 
'"'"'* '  they  would  do  under  a  charge.     Indeed,  the  rule  has  never 

been  applied  to  separate  gifts  to  several  executors.  And  though  the 
—  where  part  gift  to  the  executors  is  one  and  undivided,  the  implied 
onlvof  the  charge  may  be  rebutted  by  the  context;  as,  if  part  onlj-  of 
given  to  the  the  real  estate  is  given  to  them,  and  other  parts  to  other 
executors.  persons  ;  in  such  a  case  the  distribution  of  the  estate  may 
be  such  as  to  make  it  verj'  improbable  that  the  testator  intended  that 
the  former  part  should  be  charged,  and  the  latter  not  (s)  ;  especially  if 
the  part  given  to  the  executors  is  not  for  them  beneflciallj-,  but  in  trust 
for  other  persons.  Thus,  in  Re  Bailey  (t),  where  a  testator  directed  his 
debts  funeral  aijd  testamentary  expenses  to  be  paid  bj'  his  executors 
thereinafter  named,  and  appointed  A.  and  B.  trustees  and  executors  of 
his  will :  he  then  gave  a  specific  part  of  his  real  and  leasehold  property 
for  the  benefit  of  each  of  his  six  children,  the  sons'  portions  being  de- 
vised to  them  directl3-,  and  the  portion  of  each  daughter  being  devised 

(n)  7  Jur.  N.  S.  130 :  since  reported  29  Beav.  123,  where  the  opinion  above  referred  to  does 
not  appear.     Affirmed  as  to  the  fee,  3  D.  F.  &  J.  127.] 

(o)  See  Keeling  r.  Brown,  5  Ves.  359.  (p)  2  My.  &  K.  49. 

(?)  3  My.  &  K.  495. 

\tr)  Per  Wood,  V.-C,  Kay,  448,  misquoted  as  "wnequal  proportions,"  12  Ch.  D.  273. 
(»)  Svmons  v.  James,  2  Y.  &  C.  C.  C.  301.    See  the  case.  (()  12  Ch.  D.  268. 
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to  the  trustees  upon  trusts  for  the  daughter  and  her  children.  (The 
portion  of  one  daughter  consisted  of  leaseholds  onlj-,  but  this  attracted 
no  attention.)  And  the  residue  of  his  estate  real  and  personal  he  gave 
to  the  trustees,  in  trust  to  sell  and  hold  the  i^roceeds  for  his  widow  dur- 
ing her  life,  and  afterwards  for  his  said  six  children  in  equal  shares. 
Fiy,  J.,  said:  "The  conclusion  that  the  real  estate  settled  upon  the 
daughters  and  their'  children  is  charged  with  the  paj-ment  of  the  testa- 
tor's debts,  while  that  which  is  devised  to  the  testator's  sons  beneficially 
is  not  so  charged,  would  not  be  in  accordance  with  the  equality  which 
one  would  expect  to  find  when  a  man  is  making  a  provision  for  all  the 
members  of  his  family.  Looking  at  the  residuary  clause,  it  appears  to 
have  been  the  intention  of  this  testator  to  divide  his  pi'operty  equally 
among  his  children."  He  added,  that  in  all  the  cases  where  the  real 
property  given  to  the  executors  was  held  to  be  charged,  they  were 
devisees  of  the  whole  real  estate,  so  that  the  entirety  of  the  lia- 
bilitj'  was  thrown  on  the  entirety  of  the  *  estate.  He  therefore  *600 
held  that  neither  the  estates  specifically  devised  to  the  sons,  nor 
those  which  were  specifically  devised  on  trust  for  the  daughters,  were 
charged  with  the  debts  ;  but  that  the  residuary  real  estate  was  charged 
by  force  of  the  word  "residue"  (a),  coupled  with  the  direction  to  pay 
the  debts. 

But  if  a  testator  begins  with  a  direction  that  his  debts  and  legacies 
shall  be  paid  by  his  executors  and  then,  without  any  inter-  Where  direc- 
mediate  gift,  saj's,  '■'■  and  subject  as  aforesaid  I  give  all  the  Jj,"" 'o '^a ^•''"' 
residue  of  my  real  estate  to  A.  (who  is  a  stranger  or  one  of  debts  is  fol- 
several  executors),  the  real  estate  will  be  charged  with  debts  (i"vise  to  one 
and  legacies  ;  since  there  is  no  other  waj'  of  giving  a  sense  "*  "i<=p 
to  the  words  "  subject  as  aforesaid"  (w).]  aforesaid." 

Where  a  testator  gives  his  real  and  also  his  personal  estate,  after 
payment  of  debts,  &c.,  it  is  sometimes  a  question  whether  these  words 
extend  to  charge  both  the  preceding  subjects  of  gift,  or  apply  only  to 
the  immediate  antecedent,  namelj',  the  pergonal  estate. 

Thus,  in  Withers  v.  Kennedy  (x),  where  a  testator,  after  bequeathing 
to  his  wife  certain  effects,  gave  devised  and  bequeathed  all  his  freehold 
copyhold  and  leasehold  estates  whatsoever  and  wheresoever  and  all  the 
residue  of  his  personal  estate  and  effects,  after  payment  of  -^[jg,^  ,. 
his  just  debts  and  funeral  expenses  and  the  charges  of  proving  charge  ex- 
his  will  and  of  carrying  the   trusts  thereof  into  execution,  to  erafn'rced-" 
trustees   their   heirs    executors    and    administrators,    upon  ina;  subjects 
trust  for  his  wife  for  life,  with  other  limitations  over ;  it  ""''P"^"'""- 
was  contended  that  the  personal  estate  being  the  natural  fund  for  the 
payment  of  debts,  it  was  a  more  obvious  and  natural  construction  to 
refer  these  words  to  the  immediate  rather  than  the  more  remote  ante- 

(«)  Post,  p.  603.  (w)  Bowling  v.  Hudson,  17  Beav.  248.]  (x)  2  My.  &  K.  607.. 

559 


*601  WHAT  WILL  CHARGE  EEAL  ESTATE 

cedent ;  that  mojre  remote  antecedent  being  a  species  of  property  not 
legally  liable  to  debts;  but  Sir  J.  Leach,  M.  R.,  though  he  admitted 
that  the  expression  in  the  will  afforded  some  color  to  this  argument, 
considered  that,  in  plain  construction,  the  words  in  question  were  to  be 
referred  to  the  freehold  copyhold  and  leasehold  property,  as  well  as  to 
the  personal  estate.  He  considered  it  to  be  an  objection  to  the  oppo- 
site construction,  that  it  imputed  to  the  testator  the  intention  of  ex- 
empting his  leaseholds  from  the  payment  of  his  debts,  &c.,  which 
species  of  property  was  by  law  subject  to  them. 

[So,  in  Moores  v.  Whittle  (y) ,  which  perhaps  admitted  of  less 
*601  *  doubt,  in  which  a  testator  gave  to  his  daughter  C.  as  long  as 
she  continued  unmarried  all  his  copyhold  estates  at  P.  and  also 
all  his  live  and  dead  stock  household  furniture  moneys  and  securities 
for  money  and  farming  gear  of  every  description  after  payment  of  his 
just  debts  funeral  expenses  and  the  costs  of  proving  his  will ;  and  if  C. 
should  many,  then  the  whole  of  the  above  estates  described,  together 
with  the  live  and  dead  stock,  household  furniture,  farming  implements 
and  goods  to  be  sold,  and  the  proceeds  divided  as  therein  mentioned : 
Sir  J.  Parker,  V,-C.,  considering  that  the  rule  of  the  court  was  to  en- 
large rather  than  to  narrow  a  charge  of  debts,  and  that  the  testator  had 
in  the  subsequent  parts  of  his  will  dealt  with  the  whole  property  as  one 
mass,  held  the  copyholds  to  be  charged  with  the  debts.] 

In  Kidney  v.  Coussmaker  (z)  the  question  was  much  contested, 
whether,  where  a  testator  devises  lands  in  trust  to  be  sold,  declaring 
that  the  produce  shall  go  in  the  same  manner  as  the  personal  estate, 
and  then  bequeaths  the  personaltj'  "after  payment  of  his  debts,"  the 
produce  of  the  real  estate  was  bj'  these  words  (which  were  clearly  in- 
operative in  regard  to  the  personalty)  charged  with  the  debts.  It  was 
not  necessary  to  decide  the  point ;  [which,  however,  has  since  been 
decided  in  the  affirmative  (a).] 

Here  it  may  be  observed,  that,  in  construing  provisions  for  payment 
Charge  of  of  debts,  the  courts  are  averse  to  an  interpretation  which 
^^0011-  would  restrict  the  provision  to  debts  subsisting  at  a  given 
traded."  period  during  the  life  of  the  testator ;  and  therefore,  al- 
though words  in  the  present  tense  generally  refer  to  the  time  of  making 
the  will  {b) ,  yet  it  has  been  held  that  a  charge  of  all  the  debts  ' '  I  have 
contracted  since  1735 "  extended  to  future  debts  (c).  [On  the  same 
principle  where  a  testator  charged  his  real  estate  with  his  debts  "of 

[(»/)  22  L.  J.  Ch.  207.  How  much  of  what  precedes  shall  be  held  affected  by  referential 
expressions  is  a  frequently  recurring  question.  See  e.  g.  Baker  v.  Baker,  C  Hare,"269  ;  Fisher 
V.  Brierley,  30  Beav.  265';  Makings  v.  Makings,  1  D.  F.  &  J.  355  (question  whether  charge 
affected  life-estate  as  well  as  remainder).] 

(2)  1  Ves.  Jr.  436,  7  B.  P.  C.  Toml.  673.     See  also  2  Ves.  Jr.  267. 

\(n)  Soames  v.  Robinson,  1  Mv.  &  K.  500;  Shakels  v.  Richardson.  2  Coll.  31;  Re  Wool- 
lard's  Trusts,  18  Jur.  1012;  Bright  t>.  Larcher,  3  De  G.  &  J.  148;  Field  v.  Pcckett,  29  Beav. 
568.1 

(S)  Ante,  Vol.  I.  p.  319. 

(c)  Brideham  «.  Dove,  2  Atk.  201.  [A  fortiori  future  debts  are  included  where  the  charge 
is  simply  of,"  all  my  debts."    Maxwell  v.  Maxwell,  L.  R.  4  H.  L.  606. 
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which  he  should  leave  an  account,"  and  left  an  account  omitting  some, 
all  were  held  to  be  charged  {d).] 

It  has  sometimes  been  made  a  question,  whether  whether 

the  same  *  words  which  will  charge  real  estate  with  *  602  fame  words 
debts   will    suffice   to   onerate    it   with   legacies ;    or  leUcies'as^ 

whether,  in  order  to  throw  legacies  upon  the  land,  a  clearer  '^''^^^■ 
manifestation  of  intention  is  not  requisite.  Sir  R.  P.  Arden  and  Lord 
Loughborougli  were  long  at  issue  upon  the  point ;  the  former  maintain- 
ing and  the  latter  denying  the  distinction  (e),  which,  however,  did  not 
originate  with  Sir  R.  P.  Arden  ;  for  it  is  to  be  traced  in  the  earlj'  case 
of  Davis  V.  Gardiner  (/),  where  the  testator  commenced  his  will  thus: 
"As  to  my  tvorldly  estate,  I  dispose  of  the  same  as  follows  <■  as  to  my 

after  my  debts  and  legacies  paid;''  and  then  gave  several  leg-  workllv  es- 
.  ,    .  .„  1,  ,  .  .,    r      •  •     is^te,  nfter  my 

acies,  adding,  "  After  all  my  legacies  paid  I  give  the  resi-  debts  and  ley- 
due  of  my  personal  estate  to  m^'  son,"  and  then  devised  his  «"«*/"''''•" 
lands :  and  Lord  Macclesfield  held  that  the  legacies  were  not  a  ehai-ge 
upon  the  realty;  observing  that  "  as  plain  words  are  necessary  to  dis- 
inherit an  heir,  so  words  equally-  plain  are  requisite  to  charge  the  estate 
of  an  heir,  which  is  a  disinherison  pro  tanto."  In  a  note  to  this  case, 
the  reporter  adds,  that,  if  there  had  been  a  want  of  assets  for  the 
payment  of  debts,  it  seems  that  the  land  would  have,  been  charged 
therewith. 

The  distinction  in  question  appears  to  have  been  a  natural  conse- 
quence of  the  extreme  length  which  the  courts  had  gone  in  As  to  diatinc- 
holding  debts  to  be  charged  liy  loose  and  equivocal  expres-  ^'ebts'^I'iT'"' 
sions,  the  unfairness  of  which,  when  applied  to  legacies,  legacies. 
became  apparent,  "  there  being  no  reason  (as  Sir  R.  P.  Arden  has 
observed) ,  why  a  specific  devise  should  not  take  effect  as  much  as  a 
pecuniary  one"  (ff). 

In  Trott  V.  Vernon  (h),  however,  and  several  of  the  other  cases  before 
stated,  in  which  debts  and  legacies  were  coupled  in  one  clause,  there  is 
no  mention  of  any  such  distinction  ;  and  instances  may  certainly  be 
adduced  from'  the  later  cases  in  which  legacies  have  been  held  to  be 
charged  upon  land  by  expressions  of  a  character  scarcelj'  more  decisive 
than  those  which  have  this  operation  in  regard  to  debts. 

[Thus  in  Preston  v.  Preston  (z)  where  a  testator  devised  real  estate  in 
fee  to  his  son,  who,  it  is  stated,  was  his  executor.     Also  he  Words  suffi- 
gave  him  his  stock  of  cows  i-est  residue  and  remainder  of  his  "^If "' '", 

'-^  charge  lega- 

efl!ects ;  and  that  he  should  pay  to  the  testator's  grandson  cies. 

(d)  Dormay  v.  Borradaile,  10  Bear.  263.] 

(?)  KightlevD.  Kightley,  2  Ves.  Jr.  328;  Williams  v.  Chitty,  3  Ves.  551;  Keeling  v. 
Brown,  5  Ves.  361. 

(  /•)  2  P.  W.  187.  iff)  3  Ves.  739. 

(h)  Ante,  585.  [See  also  Tompkins  v.  Tompkins,  Pr.  Ch.  397;  Alcock  i.-.  Sparhawk,  2 
Vern.  228. 

((•)  2  Jur.  N.  S.  1040. 
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300/. ;  it  was  held  by  Sir  J.  Stuart,  V.-C.  (k),  that  the  real  es- 
*603     tate  was  *  charged  with  the  grandson's  legacj'.     Parker  v.  Fearn- 
le_y  (Jm)  he  said  was  overruled  by  Henvell  v.  Whitaker  {I) . 

So  in  Gallemore  v.  Gill  (m)  where  a  testatrix  bequeathed  her  wearing 
Words  suffi-  apparel  and  furniture  to  her  niece,  and  gave  all  her  real 
charge'iega-  ^^^  *^^®  residue  of  her  personal  estate  to  trustees,  in  trust 
cies.  to  pay  her  debts  and  funeral  expenses  and  a  legacy  of  10/. 

to  her  servant  out  of  her  personal  estate,  and  to  pay  out  of  her  real  estate 
so  much  of  her  debts  dnd  funeral  expenses  as  her  personal  estate,  should 
be  insufficient  to  satisfy,  and  subject  thereto  as  to  the  entire  residue  of 
her  estate  and  effects  in  trust  for  her  three  grandchildren.  B3'  codicil 
the  testatrix  directed  the  trustees -acting  under  her  will  (whojt  appears 
were  also  her  executors)  to  pay  to  her  servant  40Z.  in  addition  to  the 
10/.,  and  in  addition  to  the  bequest  above  mentioned  to  pay  a  life  annu- 
ity to  her  niece ;  it  was  held  by  Sir  J.  Stuart,  V.-C,  and  on  appeal  hy 
K.  Bruce  and  Turner,  L.J  J.,  that  the  legacies  given  by  the  codicil 
were  charged  on  the  real  estate.  Turner,  L.  J.,  said  :  "  The  will  vested 
in  the  trustees  the  residue  of  the  personal  estate  and  the  whole  of  the 
real  estate,  and  the  presumption  is  that  it  was  out  of  the  funds  thus 
vested  in  the  trustees  that  the  payments  directed  by  the  codicil  were  to 
be  made."  No  doubt  "additional"  legacies  were  generally  payable  out 
of  the  same  funds  as  original  legacies  :  "  but  the  codicil  may  not  only 
add  to  the  legaej-  but  extend  the  fund  out  of  which  it  is  to  be  paid  ;  and 
in  this  will  and  codicil  I  think  there  is  no  doubt  that  this  is  the  case. 
The  codicil  contains  a  direction  that  the  trustees  shall  pay  the  legacy, 
and  the  testatrix  by  her  will  has  blended  real  and  personal  funds  in  the 
hands  of  the  trustees  for  the  payment." 

It  is  clear  that  the  rule  in  Kidney  v.  Coussmaker  (ra)  applies  to  lega- 
cies as  well  as  to  debts  (0) ;  although  the  personalty  is  not  in  terms 
charged  with  the  paj'ment  of  them  (p). 

It  is  also  clear  that  where  legacies  are  given  and  then  "  all  the  resi- 
due of  the  real  and  personal  estate,"  the  legacies  are  charged  on  the 
„.  .  .  _  realty.]  Thus,  in  Hassel  v.  Hassel(9),  where  the  testator 
cies,  and  devised  and  bequeathed  certain  legacies,  and  then  gave  de- 
of  the  re™'  vised  and  bequeathed  all  his  real  and  personal  estate, 

and  personal  *604  not  *  thereinbefore  disposed  of;  Lord  Bathurst  held 
charges  the  t^at  the  legacies  were  charged  upon  the  real  estate, 

legacies.  And  Lord  Hardwicke  in  Brudenell  v.  Boughton  (r)  seems 

to  have  thought  that  where  a  testator  gave  certain  legacies,  and  then 
the  rest  of  his  estate,  real  and  personal,  to  A.,  whom  he  appointed  ex- 

{k)  Citing  Alcock  0.  Sparhawlc,  2  Vern,  228,  I  Eq.  Ca.  Ab.  198,  pi.  4,  ante,  p.  596. 

(ka)  Ante,  p.  597.  (I)  Ante,  p.  596. 

(m)  2  Sm.  &  G.  158,  8  D.  M.  &  G.  567.    See  also  Peacock  ».  Peacock,  34  L.  J.  Ch.  315. 

(n)  Ante,  p.  601.  (o)  Brif^ht  v.  Lnrcher,  3  D.  F.  &  J.  148. 

(/))  Field  V.  Peckett,  29  Beav.  568;  see  also  Re  WooUard's  Trust,  18  Jur.  1012.1 

(y)  2  Dick.  527.    [See  also  Smith  «.  Butler,  1  Jo.  &  Lat.  692.] 

()•)  2  Atk.  268,  referred  to  ante,  Vol.  I.  p.  94. 
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ecntor,  the  legacies  were  charged  upon  the  land  ;  but  the  case  was  not 
decided  on  this  point. 

So,  in  Bench  v.  Biles  (s) ,  where  the  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  Blending 
gave  various  legacies,  and  all  the  rest  residue  and  remainder  gonlfestat^e" 
of  his  real  and  personal  estate  he  gave  devised  and  be-  together. 
queathed  to  his  nephews  P.  and  W. ,  share  and  share  alike,  their  heirs 
executors  administrators  or  assigns  forever.  Awbrej-  v.  Middleton  {t) 
was  cited  as  an  authority  that  the  legacies  were  charged  :  and  Sir  J. 
Leach,  V.-C,  decided  accordingly,  considering  the  intention  in  favor  of 
the  legatees  to  be  clearer  than  in  the  cited  case.  "The  testator,"  he 
said,  "here  gives  all  his  real  and  personal  estate  to  his  wife  for  life, 
blending  them  together  as  one  fund  for  her  use,  and,  after  her  death,  he 
gives  several  pecuniary  legacies,  and  then  the  rest  residue  and  re- 
mainder of  his  real  and  personal  estate  to  his  nephews.  He  plainlj'' 
continues  after,  his  death  to  treat  them  as  one  fimd,  '  the  rest,  residue 
and  remainder'  of  which,  after  payment  of  his  legacies,  is  to  go  to  his 
nephews." 

It  should  be  remarked,  however,  that  in  Awbrey  v.  Middleton,  the 
executor,  being  the  devisee  of  the  real  estate,  was  expressly  Remarks 
directed  to  pay  the  legacies  and  annuities,  which  has  always  "pon  Bench 

V  Bliss 

been  held  sufficient  to  charge  the  real  estate. 

The  case  of  Hassel  v.  Hassel  (?«),  though  not  cited,  more  closely  re- 
sembles Bench  v.  Biles  ;  but  even  that  was  rather  stronger  Hassel  v. 
in  favor  of  the  charge,  from  the  circumstance  of  their  being  Hassel. 
no  precedent  gift  atfecting  the  real  estate  (unless  the  legacies  were  so 
considered),  to  which  the  words  "  not  hereinbefore  disposed  of"  could 
be  referred,  though  this  expression  might  have  been  taken  to  apply 
exclusively  to  the  persohalty,  referenda  singula  singulis.  In  Bench  v. 
Biles,  on  the  other  hand,  the  words  "rest  and  residue"  might  have 
had  reference  to  the  precedent  devise  of  the  real  estate  to  the  wife  for 
life(x). 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  residue 
*  of  the  testator's  real  and  personal  estates,  operates  to  charge    *G05 
the  entire  property  with  the  legacies,  was  again  decided  by  Sir 
J.  Leach  in  Cole  v    Turner  (y)  ;   to  which  may  be  added  Gift  of 
Mirehouse  v.  Scaife(2),  where  a  testator,  after  bequeathing  affer'te-" 
certain  pecuniary  legacies,  declared  his  will  to  be,  that  all  queathing 
his  debts  and  all  the  above  legacies  should  be  paid  within  six  charges 
months  after  his  decease  ;    and  all  the  residue  of  his  estate,  i*"'is ; 
both  real  and  personal,  lands,  messuages  and  tenements,  the  testator 
gave  to  A.,  by  her  to  be  freely  possessed  at  his  decease.     It  was  held 
by  Lord  Cottenham  that  by  these  words  the  real  estate  was  charged  as 

(»)  4  Mad.  387.  it)  Ante,  595.  (a)  Ante,  603. 

\(x)  See  also  Francis  v.  Clemow  Kay,  435,  post,  605.] 

(y)  4  Euss.  376.  (z)  2  My.  &  Cr.  635. 
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well  with  the  legacies  as  the  debts.  [He  observed  that  the  blending  of 
the  real  and  personal  estate,  and  the  gift  of  the  .residue  of  both  follow- 
ing a  direction  to  pay  debts  and  legacies,  relieved  the  case  from  the 
question  discussed  bj'  Lord  Eosslyn  and  Lord  Alvanlej'  in  Williams  v. 
Chittj-  and  Keeling  v.  Brown,  as  to  whether  words  admitted  to  be  suffl- 
cient  to  charge  lands  with  debts,  ought  to  be  held  sufficient  to  charge 
them  with  legacies.] 

It  is  worthy  of  remarlc,  that  neither  in  this  case,  nor  in  Cole  v.  Tur- 
—  notwith-  ner,  was  there  any  specific  devise  of  real  estate  to  which 
priOTspecifio  the  term  "residue"  might  be  referred  (a)  :  [but  in  Francis 
devise.  v.  Clemow  (b) ,  where  a  testator,  after  directing  pajment  of 

his  debts,  bequeathed  certain  legacies,  and  then  gave  certain  interests 
in  part  of  his  real  estate,  and  gave  "  all  the  rest,  residue  and  remainder 
of  his  estate  and  eflTects  both  real  and  personal"  to  A.,  whom  he  ap- 
pointed executor.  Sir  W.  P.  "Wood,  V.-C,  on  the  authority  of  Bench 
V.  Biles,  held  that,  notwithstanding  the  previous  devises,  the  legacies 
were  charged  on  the  real  estate  by  force  of  the  residuary  gift. 

Finallj',  in  Greville  v.  Browne  (c),  where  a  testator  after  bequeathing 
Greville  v.  an  annuity  and  some  pecuniar}-  legacies,  gave  "  all  the  rest 
Browne.  residue  and  remainder  of  any  propertj'  he  might  die  possessed 
of  or  entitled  to  of  what  nature  soever  "  to  his  son',  it  was  held  in  D.  P. 

that  the  legacies  were  charged  on  the  real  estate.  There  was 
*606     no  previous  devise  of  real  estate  ;  but  it  was  *  laid  down  in  the 

most  general  terms,  that  where  there  is  a  bequest  of  legacies  fol- 
lowed bj-  a  gift  of  the  residue  of  the  testator's  property  real  and  personal, 
the  legacies  are  charged  on  the  realty ;  and,  as  had  previously  been 
held  b}-  Sir  W.  P.  Wood  (d) ,  that  the  principle  of  these  decisions  was 
the  same  in  the  case  of  legacies  as  in  that  of  debts.  "  It  is  considered," 
said  Lord  Campbell,  ""that  the  whole  is  one  mass-;  that  part  of  tliat 
mass  is  represented  by  legacies ;  and  that  what  is  afterwards  given  is 
given  minus  what  has  been  before  given,  and  therefore  given  subject  to 
the  prior  gift."  And  Lord  Cranworth,  treating  the  distinction  between 
real  and  personal  property  as  purely  artiflcial,_  said  :  "  In  reading  a  de- 
vise of  real  estate  to  one  person,  and  of  personal  legacies 'to  another,  and 
of  the  residue  of  the  real  and  personal  propertj-  to  a  third  person,  we 
may  see  that  there  might  be  a  mode  of  inteipreting  it  reddendo  singula 
singulis,  as  meaning  to  give  the  rest  of  the  personal  property  to  one  per- 
son, and  the  rest  of  the  realtj'  to  another.  Bat  that  is  not  the  natural 
meaning  of  the  words." 

[((i)  In  Mi  rehouse  ».  Scaife  tliere  was  a  devise  of  a  field  called  Gillfoot;  but  it  did  not 
appear  whether  it  was  freehold  or  leasehold. 

(6)  Kay.  435.  See  also  Wheeler  ».  Howell,  3  K.  &  J.  198  (where  the  V.-C.  appeare  to 
treat  the  fact  of  the  devisee  being  executor  as  material:  sed  qu.). 

(r)  7  H.  L.  Ca.  889,  dub.  Lord  AVensleydale.  See  also  Jones  ».  Price,  11  Sim.  657;. 
Re  Bellis's  Trusts,  5  Oh.  D.  504  (where  the  cliarge  excluded  trust  estates  from  the  general 
devise);  Gainsford  v.  Dunn,  L.  R.  17  Eq.  405  (where  on  this  principle  pecuniary  legacies 
were  held  to  be  appointments  out  of  a  fund  the  residue  of  which  and  of  the  persoiial  estate 
were  afterwards  giv«n). 

(d)  Wheeler  v.  Howell,  3  K.  &  J.  198.    See  Cross  v.  Kennington,  9  Beav.  150, 15  L.  J.  Ch.  167. 
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And  it  would  seem  that  the  specific  mention  in  the  residuary  gift  of 
some  of  the   particulars  included  in  the  residue,  although  qj^^  ^j  ,     _ 
such  mention  precedes  the  words  "  and  all  the  residue,"  &c.,  cies.and  then 
will  not  varj' ,  the  construction  ;  *  the  specifically  mentioned  ^|,,,^  andln 
particulars  being  still  but  part  of  the  residue,  and  the  men-  the  residue," 
tion  of  them  not  being  inconsistent  with  the  view  that  the 
whole  estate,  real  and  personal,  is  treated  as  onemass.     Thus,  in  Bray 
V.  Stevens  (e),  where  a  testator  bequeathed  certain  legacies,  and  then 
devised  and  bequeathed  ' '  all  his  freehold  estates  in  the  parishes  of  B. ,  L. 
and  R.  and  elsewhere  in  the  county  of  C,  and  all  the  residue  of  his  real 
and  personal  estate,  monej^,  mine  shares,  chattels  and  effects  of  what- 
soe.ver  kind  and  wheresoever   situate "   to   trustees  on  certain  trusts 
applying  to  the  whole,  it  was  held  by  Sir  J.  Bacon,  V.-C,  that  the  leg- 
acies were  charged  on  the  freehold  estates  in  the  parishes  of  B. ,  L.  and 
R.     He  dissented  from  the  decision  in  Castle  v.  Gillett  (/)  ;  in  which 
Sir  R.  Malins,  V.-C,  had  in  a  similar  case  come  to  a  contrary  conclu- 
sion on  the  ground  that  when  one  thing  was  specificallj'  mentioned,  and 
the  residue  was  afterwards  referred  to,  it  was  evident  that  the 
testator  did  *  not  intend  to  treat  what  was  specifically' mentioned     *607 
as  part  of  the  residue;  adding,  nevertheless:   "The  residuary- 
real  estate  is  put  on  the  same  footing,  and  it  follows  that  it  is  also  not 
charged."  - 

But  a  gift  (after  legacies)  of  "  all  mj-  real  estate  and  all  the  residue 
of  my  personal  estate  "  plainty  treats  the  different  species  of  Limits  of  the 
estates  as  two  masses,  and  does  not  bring  the  case  within  '''''^• 
Greville  v.  Browne  {g) . 

Of  course  the  rule  is  not  excluded  bj'  a  direction  to  the  executors 
(to  whom  there  is  no  devise  of  real  estate)  to  paj'  debts  and  legacies  : 
such  a  direction  is  mere  surplusage  (A).  But  the  rule  is  not  applicable 
to  a  case  where  the  testator  first  dealing  exclusivelj-  with  his  personal 
estate  allots  certain  portions  of  it  to  several  objects,  and  then  disposes 
of  the  residue  of  his  real  and  personal  estate.  Thus,  in  Gyett  v.  Wil- 
liams (i),  where  a  testator  bequeathed  his  personal  estate  in  trust  to  lay 
out  a  sum,  ''part  thereof,"  as  therein  mentioned,  and  to  invest  the 
residue  and  stand  possessed  thereof  as  to  one  sum,  "  part  of  it,"  in  one 
waj-,  and  of  other  sums,  '•  other  parts  of  it,"  in  other  ways  ;  he  then 
gave  some  small  pecuniary  legacies  simpUciter,  and  concluded  with  a 
gift  of  all  the  residue  of  his  estate  and  efl!ects  whatsoever  and  whereso- 
ever: it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  several  sums 
described  as  parts  of  the  personal  estate  were  not  charged  on  the  realty. 
This,  he  thought,  would  have  been  clear,  but  for  the  pecuniary  legacies. 

(e)  12  Ch.  D.  162.  The  testator  also  directed  that  in  a  certain  event  one  of  the  legacies 
should  not  be  paid,  but  should  "fall  into  his  residuary  estate."  This,  the  V.-C.  observed, 
was  a  strong  intimation  out  of  what  the  legacies  were  to  come,  but  he  did  not  rest  his  decision 
upon  it.     See  also  Thorman  v.  Hilhouse,  5  Jur.  N.  S.  563. 

(/■)  L.  R.  16  Eq.  530.  (,g)  Wells  v.  Row,  48  L.  J.  Ch.  476. 

(A)  Re  Brooke,  3  Ch.  D.  630.  (i)  2  J.  &  H.  429. 
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It  would  have  been  equallj'  clear  that  these  legacies,  if  they  had  stood 
alone,  would  be  charged  on  the  realtj'.  It  was  said  that  it  was  incred- 
ible, that  the  testator  should  have  intended  to  provide  for  the  smaller 
legacies  better  than  for  the  larger.  But  the  answer  was  that  one  set  of 
legacies  was  given  in  a  form  to  which  the  principle  of  Greville  v.  Browne 
directly  applied,  while  the  others  were  not  so:  and  the  V.-C.  decided 
that  he  could  not  alter  the  construction  on  any  mere  conjecture  as  to 
what  the  testator  was  likely  to  do. 
And  the  mere  joining  in  one  devise  or  bequest  of  the  real  and  per- 
sonal estate  is  not  of  itself  enough  to  charge  legacies  on  real 
cha*f^ed'on°*  estate.  In  all  the  cases  some  other  circumstance  has  been 
realty  by  Involved  leading  to  that  conclusion  (k).  And  where  a  testa- 
anTperson-^  tor  gave  his  whole  real  and  personal  estate  to  trus- 

alty  in  same  *608  tees  and  executors  for  *  the  maintenance  and  educa- 
tion of  his  infant  son  and  daughters,  and  directed  that 
as  they  attained  majoritj^,  his  propertj-,  real  and  personal,  should  be 
divided  as  follows,  viz.,  a  pecuniary  legacj'  to  his  son,  and  his  property 
at  T.  amongst  his  daughters,  it  was  held  that  the  legacy  was  not  charged 
on  the  property  at  T.  (Z) .] 

Whether  "Where  a  testator  has  manifested  an  intention  to  charge 

general  ,.  .,,  „.,ti  i  ■ 

charge  ex-      his  real  estate  with  the  payment  of  either  debts  or  legacies, 

lands  specifl-  *^®  question  sometimes  arises,  whether  such  charge  extends 

caiiytlevised :  to  the  Specific  as  well  as  the  residuary  lands,  or  is  confined 

to  the  latter. 

And  first  as  to  legacies.  In  Spong  v.  Spong  (w),  where  a  testator, 
in  case  of  after  speciflcallj"  devising  certain  lands  to  A.  and  other  per- 
legaciesi  sons,  and  charging  his  real  and  personal  estate  with  liis  lega- 
cies, and  then  bequeathing  some  pecuniary  legacies,  gave  the  residue  of 
his  real  and  personal  estate  to  A.  ;  it  was  held  in  D.  P.  that  tlie  legacies 
were  not  charged  upon  the  lands  specifically  devised ;  for  that,  in  con- 
struing charges  of  this  nature,  specific  and  residuary  devises,  though  for 
many  purposes  governed  bj*  a  common  principle,  were  to  be  distin- 
guished ;  especially  as  in  the  case  under  consideration  the  testator  had 
shown  such  a  distinction  to  be  in  his  view  by  devising  particular  lands 
to  the  person  whom  he  made  residuary  devisee.  ["By  specifically 
devising  or  specifically  bequeathing  an}'  part  of  his  property,"  said 
Lord  Manners,  "  the  testator  intends,  as  between  the  objects  of  his 
bounty,  to  separate  that  part  of  his  property  from  the  rest,  and  that  it 
should  not  be  subject  to  the  provisions  and  operation  of  his  will." 

So  in  Conron  v.  Conron  (n) ,  where  the  testator  bj-  will  dated  in  1836, 
after  making  certain  specific  devises  and  bequests,  gave  some  pecuniary 
legacies,  and  charged  "  all  his  real  and  chattel  estates  and  property'  of 

(k)  See  Nyssen  v.  Gretton,  2  Y.  &  C.  222. 

(/)  Beiitleyi).  Oldlield,  19  Beav.  225.] 

(m)  1  Y.  &  J.  300,  3  Bli.  N.  S.  84,  1  D.  &  CI.  365.  (»)  7  H.  L.  Ca.  168. 
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^every  description,"  with  pa;^ment  thereof ;  and  subsequently  devised 
"  all  the  residue  of  all  his  real  and  freehold  estates,  goods,  and  effects  of 
every  kind  "  to  A.  in  fee ;  it  was  held  in  D.  P.  that  the  charge  of  lega- 
cies did  not  extend  to  the  specifically  devised  estates.  "  The  true  rule," 
said  Lord  Cran worth,  "  deducible  from  Spong  v.  Spong,  is  that  a  mere 
charge  of  legacies  on  the  real  and  personal  estate  (and  '  on  all  the  real 
and  personal  estate '  must  mean  exactly  the  same  thing)  does 
not  of  itself  create  a  charge  on  any  specific  devise  or  bequest.  *  I  *609 
think  that  the  rule  is  a  very  reasonable  one,  and  is  likely  to  be  in 
general  conformable  to  the  intentions  of  testators." 

Both  these  eases  occurred  under  the  old  law.  The  statute  1  Vict. 
c.  26  has  not  diminished  the  distinction  between  specific  and  residuary 
devises. 

But  in  both  cases  legacies  only  were  charged.     The  reason  of  the 
rule  as  stated  by  Lord  Manners  is  inapplicable  to  a  charge  in  case  of 
of  debts  (o) ;  and  where  debts  and  legacies  are  charged  to-  debts. 
gether,  the  legacies,  being  placed  by  the  will  on  an  equal  footing  with 
the  debts,  get  the  benefit  of  the  charge  on  the  specifically  devised  es- 
tates (p). 

Where  a  charge  of  legacies  is  eflfected  under  the  rule  in  Greville  t?. 
Browne  (q) ,  and  there  is  also  a  specific  devise  of  realty,  the  latter  is 
not  charged  with  the  legacies,  but  only  the  residuary  realty  (r).  On 
the  same  principle  (it  may  be  presumed),  where  a  testator  made  several 
devises  and  bequests ;  and,  "  charged  with  his  debts  and  legacies,"  he 
devised  "all  other"  his  hereditaments  to  his  nephews  and  nieces;  he 
then  bj'  codicil  specifically  devised  a  house  to  his  daughter,  "  it  being 
his  wish  that  she  should  reside  therein  if  she  should  think  fit ; "  it 
was  held  that  the  house  was  exempted  from  the  charge  of  debts  and 
legacies  (s).] 

It  may  here  be  observed,  that,  under  a  charge  of  legacies,  Annuities 
annuities  will  generally  be  included  (t),  unless  the  testator  usually  in- 
manifests  an  intention  to  distinguish  them  (u) ,  as  by  some-  charge  of 
times  using  both  words  (a;) .  legacies. 

IL  It  is  clear  that  a  devise  of  the  rents  and  profits  of  land  is  equiva- 

Uo)  See  e.  a.  Harris  v.  Watkins,  Kay,  438;  Mannox  v.  Greener,  L.  R.  14  En.  456. 

( »)  Maskell  v.  Farrington,  3  D.  J.  &  S.  338 ;  and  see  Rowley  v.  Eyton,  2  Mer.  128.  ante. 
Vol.  I.  p.  195. 

(q)  Ante,  p.  605. 

[r)  Per  Bacon,  V.-C,  12  Ch.  D.  169.  Trancis  v.  Clemow,  Kay,  435,  is  not  contra;  the 
plaintiff  (legatee)  claimed  only  against  residue. 

(s)  Wheeler  v.  Claydon,  16  Beav.  169. 

h)  Duke  of  Bolton  v.  Williams,  2  Ves.  Jr.  216,  cit. ;  Sibley  v.  PeiTV,  7  Ves.  522;  Bromley 
V.  Wright,  7  Hare,  334;  Ward  «.  Grey,  26  Beav.  485;  Mullins  v.  Smith.  1  Dr.  &  Sm.  204; 
Nicholson  v.  Patrickson,  3  Gif.  209.  So  "pecuniary  Isgacy,"  per  Wood,  V.-C,  Gaskin  v. 
Rogers,  L.  R.  2  Eq.  284.] 

(m)  Shipperdson  v.  Tower,  1  Y.  &  C.  C.  C.  441 ;  [Cunningham  v.  Foot,  3  App.  Ca.  989 
(claim  to  charge  remainder  in  land  whereof  annuitant  was  herself  tenant  for  life).] 

(z)  See  Nannock  v.  Horton,  7  Ves.  391;  [Woodhead  v.  Turner,  4  De  G.  &  S.  429;  Gaskin 
V.  Rogers,  L.  R.  2  Eq.  284.  But  see  Heath  v.  Weston,  3  D.  M.  &  G.  601;  Ward  v.  Grey, 
26  Beav.  485.] 
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Direction  to  lent  to  a  devise  of  the  land  itself,  and  will  carry  the  legal  as 
out  of"the^''''  ^^^  ^®  beneficial  interest  therein  (y)  ;  ^  but  the  ques- 

rents  and  *610  tion  *  which  has  chiefly  given  rise  to  perplexity  in 
P™*"'*'  reference  to  these  words  is,  whether  a  direction  or 

power  to  raise  monej'  out  of  the  rents  and  profits  authorizes  a  sale  (z),^ 
the  doubt  being,  whether,  in  such  cases,  the  testator  or  settlor,  by  the 
words  "  rents  and  profits,"  means  the  annual  income  only,  according  to 
their  ordinary  and  popular  signification,  or  uses  the  phrase  in  a  more 
comprehensive  sense,  as  designating  the  proceeds  or  "profits"  of  the 
inheritance,  and,  therefore,  as  impliedly  conferring  a  power  to  dispose 
of  such  inheritance. 

[From  the  earliest  times  a  sale  has  been  admitted]  where  the  purpose 
Where  it  ^^®  *'°  P^J'  debts  and  legacies  (a),  or  to  raise  a  portion  by  a 
authorizes  a  definite  period,  within  which  it  could  not  be  raised  out  of  the 
^*  ^'  annual  rents  (b)  ;  and  this  rule  was  extended  by  Lord  Hard- 

where  defi-     ^icke  to  a  case  in  which  the  portions,  being  payable  in  such 

nitB  Lime  IS  X  '  c7  A    •/ 

fixed  for  manner  as  a  third  person  should  appoint,  might  have  become 
payment.        payable  within  a  definite  time  (c). 

[And  notwithstanding  the  dicta  of  Lord  Macclesfield  to  the  con- 
Where  no  trary  (rf),  the  authorities,  including  a  decision  by  Lord  Mac- 
time  is  fixed,  clesfield  himself,  have  always  inclined,  even  where  no  time 
was  specified  for  payment,  to  treat  a  direction  to  raise  a  gross  sum  out 
of  rents  and  profits  as  authqrizing  a  sale  or  mortgage.  Thus,  in  Hey- 
cock  V.  Heycock  (e)  Lord  Keeper  North  declared  he  took  it  to  be  the 

iy)  Johnson  v.  Arnold,  1  Ves.  171 ;  Baines  v.  Dixon,  ib.  42 ;  Doe  i;.  Lakeman,  2  B.  &  Ad. 
42;  [and  see  ante,  Ch.  XXIV.  ad  Jin. 

(z)  An  express  prohibition  against  a  sale  would  generally  include  a  mortgage  or,  other 
virttial  alienation  of  the  estate.  See  Bennett  v.  Wyndham,  23  Beav.  521.  A  sale  is  of  course 
excluded  where  the  expression  is  "  annual  rents  and  profits."  Marsh  v.  Marsh,  2  Jur.  N.  S. 
348;  Forbes  v.  Richardson,  11  Hare,  354;  Scott  v.  Clements,  8  Ir.  Ch.  Rep.  1;  Collier  v. 
Walters  L.  R.  17  En.  252  258.1 

(a)  L'ingon  v.  Foley,  2  Ch.  Cas.  205;  Anon.,  1  Vem.  104;  Berry  v.  Askham,  2  Tern.  26; 
Eawlings  v.  Brotherson,  Ex.  1783,  cit.  2  Ves.  Jr.  480  [(as  to  which  qu.,  the  expression  there 
being  ^'annual  rents  and  profits".)  See  also  Talbot  v.  Earl  of  Shrewsbury,  Pre.  Ch.  394; 
Metcalfe  v.  Hutchinson,  1  Ch.  D.  590.] 

(b)  Sheldon  v.  Dormer,  2  Vem.  310;  Warburton  v.  Warburton,  ib.  420;  Jackson  v. 
Farrand,  ib.  424;  Gibson  v.  Lord  Montfort,  1  Ves.  491;  Okeden  v.  Okeden,  1  Atk.  660. 
Some  parts  of  Lord  Hardwicke's  judgment  in  this  case  are  irreconcilable.  He  is  made  in  one' 
place  to  assume  that  the  portion  was  to  be  raised  at  the  period  of  vesting,  and  in  another. to 
state  the  contrary.  It  seems  difficult  to  support  the  latter  hypothesis.  And  see  Hall  y. 
Carter,  2  Atk.  354;  [Backhouse  «.  Middleton,  1  Ch.  Ca.  173,  176".] 

(c)  Green  v.  Belcher,  1  Atk.  505.    See  also  Allan  w.  Backhouse,  2  V.  &  B.  65,  stated  post,  616. 
Ud)  Ivy  V.  Gilbert,  Pre.  Ch.  583,  2  P.  W.  13;  Mills  v.  Banks.  3  P.  W.  1. 

(e)  1  Vem.  256. 

1  Thompson  ».  Schenck,  17  Ind.  194;  Reed  profits  of  land  is  a  devise  of  the  land  itself, 

17.  Reed,  9  Mass.  372;  Andei'son  v.  Greble,  1  by  legal  intendment.    Earl  v,  Kowe,  35  Me. 

Ashm.  136 ;  Den  v.  Manners,  1  Spencer,  142 ;  414.   So  a  direction  by  the  testator  that  A.  B. 

,  Fox  V.  Phelps,  17  Wend.  393;    Earl  v.  Rowe,  shall  receive  for  his  support  the  net  profits  of 

35  Maine,  414;  Andrews  v.  Boyd,   5  Greenl.  the  land,  is  a  devise  of  the  land  itself.     Earl 

119.    See  Ayer  v.  Ayer,  128  Mass.  575.    A  v.  Rowe,  supra.    But  the  rule  stated  in  the 

devise  of  the  income  of  land  to  the  use  of  the  text  does  not  apply  where  the   rents   and 

devisee  during  his  life  confers   upon  him  a  profita  are  given  only  for  a  limited  period, 

life-estate  in  the  land.   Butterfield  ».  Haskins,  Fox  v.  Phelps,  17  Wend.  393,402;   Earl  v. 

33  Me.   392 ;    Andrews  v.  Boyd,   5  Greenl.  Grim,  1  Johns.  Ch.  494. 
199.    So  the  words  "  use  and  improvement."  2  gchermerhorne    v.    Schermerhorne,     6 

Fay  V.  Fay,  1  Cush.  93.    A  devise  of  the  net  Johns.  Ch.  70. 
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law  of  the  court,  that  where  there  was  a  devise  of  a  sum  certain  to  be 
raised  out  of  the  profits  of  lands  ;  if  the  profits  would  not  amount  to 
raise  the  sum  in  a  convenient  time  the  court  would  decree  a  sale.  And 
in  Sheldon  v.  Dormer  (/)  Lord  Somers  remarked  that  a  time  being  there 
fixed  for  payment  made  the  case  stronger  than  those  in  which  with- 
out that  circumstance,  the  court  had  frequently'  c|ecreed  a  sale  , 
*  to  raise  a  sum  of  money  charged  by  the  will  on  the  rents  and  *611 
profits. 

So,  in  Stanhope  v.  Thacker  (^),  where  by  settlement  a  remainder  was 
limited  to  the  daughters  of  the  marriage  till  the}'  should  out  of  the  rents 
issues  and  profits  have  raised  and  received  the  sum  of  3,000/.  ;  Lord 
Cowper,  after  deciding  that  this  remainder  was  in  the  nature  of  a  secur- 
ity for  the  monej-,  said  that,  if  the  ordinary  or  annual  rents  and  profits 
of  the  land  would  not  raise  the  money  in  a  convenient  time  to  answer 
the  intent  of  the  settlement,  which  was  to  provide  portions  for  the 
daughters,  the  same  might  be  decreed  in  a  court  of  equity  to  be  raised 
by  a  sale  or  mortgage  thereof,  which  were  the  extraordinary-  profits  of 
the  same  lands. 

Again,  in  TraflFord  v.  Ashton  (h)  the  trust  of,  a  term  hmited  by  a  mar- 
riage settlement  was  declared  to  be  out  of  the  "rents  and  profits  to  raise 
8,000/.  for  the  daughters  of  the  marriage,  to  be  paid  them  as  soon  as 
conveniently  could  be  (without  appointing  a  definite  time  for  payment)  ; 
and  Lord  Macclesfield  decreed  that  they  should  be  raised  by  sale  or 
mortgage. 

And  succeeding  judges,]  looking  at  the  inconvenience  of  raising  a 
large  sum  of  monej'  bj-  a  gradual  accumulation  of  the  annual  profits  as 
the}'  arise,  [have  acquiesced  in  and  acted  upon  the  doctrine  of  these 
early  cases.]  Thus,  in  Green  v.  Belcher  (i)  Lord  Hardwicke  j^^^.^  Hard- 
stated  the  rule  to  be,  that,  "  where  money  is  directed  to  be  wicke's  dicta. 
raised  by  rents  and  profits,  unless  there  are  other  words  to  restrain  the 
meaning,  and  to  confine  them  to  the  receipt  of  the  rents  and  profits  as 
they  accrue,  the  court,  in  order  to  obtain  the  end  which  the  part}'  in- 
tended by  raising  the  monej-,  has,  by  the  liberal  construction  of  these 
words,  taken  them  to  amount  to  a  direction  to  sell ;  and,  as  a  devise  of 
the  rents  and  profits  will  at  law  pass  the  lands  (k),  the  raising  bj'  rents 
and  profits  is  the  same  as  raising  bj'  sale."  ^ 

So,  in  Baines  y.  Dixon  (/)  the  same  eminent  judge  observes  that 
"  the  court  has  gone  bj'  several  gradations.  When  any  particular  time 
is  mentioned  within  which  the  estate  would  not  aflbrd  the  charge,  the 
court  directed  a  sale,  and  then  Went  farther,  till  a  sale  was  directed  on 
the  words  '  rents  and  profits  '  alone,  when  there  was  nothing  to  exclude 
or  express  a  sale  ;  "  though  he  admitted  that  there  was  not  one  case  in 

(  f)  2  Vera.  311.  (a)  Pre.  Ch.  435.  (k)  1  P.  W.  415.1 

(i)  1  Atk.  505.  (k)  See  ante,  609.  (0  1  Ves.  42. 

1  Schermerhorne  v,  Schermerhorne,  6  Johns.  Ch.  70. 
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ten  ■where  it  had  been  agreeable  to  the  testator's  intention.  Lord 
*612     Hardwicke  *  held,  however,  that,  in  the  case  before  him,  where 

legacies  were  to  be  paid  with  all  convenience  as  the  profits  of 
the  estate  should  advance  the  money,  the  word  "  advance"  limited  it  to 
annual  profits  (m) . 

The  same  opinion,  too,  seems  to  have  been  entertained  by  Lord 
Lord  Thur-  Thurlow,  who  in  Countess  of  Shrewsbury  v.  Earl  of  Shrews- 
low's  and  bury  (n^  gaid  —  "  If  a  term  was  created  to  raise  bj'  the  rents 
and  profits,  I  should  say  it  might  be  done  bj'  sale  or  mortgage."  Lord 
Lord  Eldon'3  Eldon,  also,  in  Bootle  v.  Blundell  (o)  observed,  that  he  had 
ojnnion.  understood  it  to  be  "a  settled  rule,  that  where  a  term  is 

created  for  the  purpose  of  raising  money  out  of  the  rents  and  profits,  if 
the  trusts  of  the  will  require  that  a  gross  sum  should  be  raised,  the 
expression  '  rents  and  profits '  will  not  confine  the  power  to  the  mere 
annual  rents,  but  the  trustees  are  to  raise  it  out  of  the  estate  itself  by 
Position  of  ®^1®  O'"  mortgage."  These  quotations  controvert  the  posi- 
text writers,  tion  advanced  by  some  respectable  writers,  that  annual 
rents  is  the  primary  meaning  of  rents  and  profits  ;  they  show  the  rule  of 
construction  to  be  rather  the  reverse  ( p),  and  that  these  words  are  to 
be  taken  in  their  widest  sense,  namely,  as  authorizing  a  sale, 
trine  of  tiie  unless  restrained  by  the  context ;  but  perhaps  it  more  ac- 
autiionties.  cords  with  the  principle  of  the  authorities  to  say,  that  the 
signification  of  the  phrase  is  governed  whoUj^  by  the  nature  of  the 
purpose  for  which  the  money  is  to  be  raised,  and  the  general  tenor  of 

the  will. 
*613         *  If  the  testator  or  settlor  manifests  by  the  context  of  the  ■ 

instrument  that  he  contemplates  the  identical  subject,  out  of 


Im.)  See  also  Okeden  v.  Okeden,  1  Atk.  550;  Eidout  ».  Earl  of  Plymouth,  2  Atk.  104;  and 
Gibson  V.  Lord  Montfort,  1  Ves.  490. 

(ra)  1  Ves.  Jr.  234. 

(r.)  1  Mer.  233. 

{p)  Lord  Hardwicke^ s  inclination  to  hold  a  direction  to  pay  out  of  rents  and  profits  to 
authorize  a  sale. — Vide  Cox's  note  to  Trafford  v.  Ashton,  1  P.  W.  418;  Raithby's  note  to 
Anon.,  1  Vern.  104;  and  Belt's  Suppl.  to  Ves.  221.  Mr.  Belt's  obsen'ation,  that  Lord  Hard- 
wicke, in  Conyngham  v.  Conyngham,  1  Ves.  522  (more  fully  stated  Suppl.  221),  seems  to 
have  thought  that  his  predecessors  had  gone  too  far  in  holding  that*  money  to  be  raised  out 
of  rent«  and  piofits  might  be  raised  by  a  sale,  is  quite  at  variance  with  the  general  tenor  of 
his  Lordship's  judgments,  which  [are  as  much]  in  favor  of  a  sale  [as  those  of]  any  of  his 
predecessors,  and  may  be  considered  to  have  established  the  present  doctrine  upon  tlie  subject. 
In  the  particular  case  referred  to,  it  is  true,  he  held  the  charge  to  al^ect  the  annual  income 
onlv;  but  the  will  was  so  clear  on  this  point,  that,  with  all  his  partiality  to  the  opposite  con- 
struction, it  was  impossiljle  that  he  could  come  to  any  other  conclusion.  Tlie  testator  devised 
his  plantation  and  lands  to  trustees  and  their  heirs,  in  trust  for  payment  of  his  funeral 
expenses  debts  and  legacies,  and  to  keep  the  plantation  in  good  repair,  and  to  keep  the 
negroes,  with  their  increase,  and  the  stock  thereon,  in  as  goad  a  condition  as  they  were  in  at 
his  death,  out  of  the  rents  and  profits ;  and  he  directed  that  the  produce  of  his  estate  should  be 
[from  time  to  time]  shipped  as  C,  one  of  his  two  trustees,  should  direct,  until  his  (testator's) 
funeral  charges  debts  and  legacies  should  be  paid;  and  he  gave  C.  power  out  of  the  said 
produce,  as  the  same  should  be  remitted,  to  pay  his  debts  and  legacies.  \knA  the  better  to 
secure  such  consignments,  he  directed  all  who  should  inherit  his  plantation  to  send  an  account 
every  year  of  the  produce  thereof.]  Lord  Hardwicke  thought  himself  not  warranted  to  decree 
a  sale;  it  happened,  he  said,  to  be  sometimes  attended  with  inconvenience,  as  in  I\-y  ». 
Gilbert,  2  P.  W.  13;  but  he  could  not  go  further  unless  there  was  some  other  right  of 
incumbrance. 
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whose  "  rents  and  profits  "  the  money  shall  have  been  raised,  Exception 
being  afterwards  enjoj'ed  by  the  devisees,  or  remaining  oth-  j^'j^eated  a^s 
ei'wise  available  for  the  purposes  of  the  will,  it  is  evident  existing  en- 
that  he  intends  the  current  annual  income  only  to  be  ap-  jng  ^f  debts." 
plied ;   for  b}'  such  means   alone   can  the   raising  of  the 
money  be  made  consistent  with  the  preservation  of  the  entire  subject  of 
disposition  (17) . 

So,  if  the  testator  treats  the  raising  of  the  money  as  a  process  re- 
quiring time,  and  defers  a  devisee's  perception  of  the  rents  or  an  annui- 
tant's receipt  of  his  annuitj'  out  of  them  until  such  purpose  shall  have 
been  accomplished,  the  irresistible  inference  is,  that  the  testator  intends 
the  money  to  be  raised  by  a  gradual  appropriation  of  the  rents  and 
profits  as  they  arise,  and  not  in  a  mass  by  sale  or  mortgage. 

Thus,  in  Small  v.  Wing  (r),  where  a  testator  devised  to  his  eldest 
son  certain  premises  held  for  a  short  term  and  directed  him  Eents  and 
to  pay  his  executors  250Z.  per  annum  during  the  term.  The  ^ye^'tJ^an- 
testator  devised  to  his  executors  the  rents  issues  and  profits  nuai  profits 
of  his  other  .lands,  in  trust  that  they  should  therewith,  and  of  particular 
with  the  annuity,  raise  and  pay  all  the  testator's  debts  ;  but  expressions. 
if  the  trustees  should  neglect  to  receive  the  rents  or  apply  them  towards 
the  paj'ment  of  the  testator's  debts,  then  the  power  to  cease  ;  and  then 
he  appointed  A.  B.  and  C.  to  be  his  trustees  to  receive  the  annuity  and 
the  profits  of  the  premises  for  the  payment  of  his  debts,  until  the  same 
and  certain  legacies  should  be  raised  and  satisfied :  and  the  testator 
devised  all  his  lands  in  M.  (subject  to  an  annuity)  to  testator's  wife 
during  her  life,  to  commence  after  the  payment  of  the  testator's  debts. 
He  gave  other  lands  to  his  son  John  and  his  heirs,  and  declared  it  to 
.  be  his  will,  that  neither  of  his  sons  should  enter  on  or  receive  to  his 
own  use  the  rents  of  the  premises  to  them  respectively  devised  until 
all  his  (the  testator's)  debts  should  be  paid,  [and  that  until  they  should 
be  paid  his  trustees  should  let  and  set  the  premises  for  the  best  rents 
for  rajsing  and  paying  the  debts  (s)  ;  but  that  either  of  his  sons  might 
pay  ofli*  his  proportion  and  thereupon  enter. J  Lord  Macclesfield  held 
that  the  debts  should  be  raised  out  of  the  yearly  rents  without  a  sale  ; 
and  the  decree  was  affirmed  in  D.  P. 

Sijch  also  is  the  eflect  when  the  testator  proceeds  -EfTeot  where 

to  direct*  that  the  residue  of  the  rents  and  profits     *614  "iesidue"of 
■  (after  answering  the  charge)  shall  be  paid  over  to  the  profits  is 

devisee  for  life  ;  especially  if  he  has  included  annuities  in  S'^«"- 
the  charge,  these  being,  from  their  nature,  evidently  intended  to  come 
out  of  the  annual  income  (t) .     The  latter  circumstance,  however,  was 

(})  See  Wilson  v.  Halliler,  1  R.  &  My.  590.  (r)  5  B.  P.  C.  Toml.  66. 

[(.s)  As  to  the  direction  to  raise  bv  lease,  see  infra,  p.  616.1 

(0  Heneage  v.  Lord  Andover,  3  Y.  &  J.  360,  [cited  by  Wood,  V.-C,  in  Forbes  v.  Richard- 
son, 11  Hare,  354.  See  also  Taylor  v.  Emerson,  2  Con.  &  Law.  558,  where  however  the  words 
were'*  out  of  the  interest  proceeds  or  annual  rents."  And  that  annuities  are  charges  on 
income,  see  Scholefield  v.  Eedfern,  2  Dr.  &  Sm.  173.] 
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by  Lord  Hardwicke  considered  to  be  inconclusive  in  Okeden  v.  Oke- 
den  (m)  ,  where  the  trustee  of  a  term  for  years  was  to  receive  tlie  rents 
anid  profits,  and  apply  part  thereof  for  raising  5, 000?., for  A.  if  he  should 
live  to  attain  twenty-five,  and  other  part  in  paying  certain  charges  ;  and 
though  the  other  charges  were  clearly  of  a  nature  which  must  have  been 
intended  to  come  out  of  the  annual  profits  (being  for  the  maintenance 
of  A.  and  his  elder  brother  (the  devisee  of  the  land)  until  twenty- 
five  (x),  and  making  repairs,  and  to  pay  an  annuity),  j-et  his  Lordship 
was  [strongly  inclined  that  the  estate  should  be  sold]  for  raising  the 
portion,  if  the  rents  during  the  minority  of  the  devisee  did  not  amount 
to  the  sum.     [The  point,  however,  was  not  decided  (y).] 

Where  some  of  the  purposes  for  which  the  monej'  is  to  be  raised 
jj  ,     ,  require  a  sale,  and  others  do  not,  there  might  seem  to  be 

some  of  the  ground  to  contend,  that,  as  the  testator. has  not  drawn  any 
S'^^™'!?^'^^     line  of  distinction  between  them  in  regard  to  the  mode  of 

purposes  re-  ^ 

quire  a  sale,  raising  the  money,  the  whole  is  raisable  in  one'  manner, 
an  some  not.  j^^  Wilson  V.  Halliley  {z),  however,  where  debts  and  legacies 
were  to  be  raised  out  of  rents  and  profits.  Sir  J.  Leach,  M.  E.,  treated 
it  as  clear,  that,  though  a  sale  might  have  been  effected  if  necessarj'  for 
the  purpose  of  liquidating  the  debts,  the  conclusion  from  the  whole 
will  (which  was  verj'  long)  was,  that  the  legacies,  though  paj-able  at 
definite  periods,  were  raisable  out  of  the  annual  rents  onlj'.  He  relied 
much  on  the  circumstance  that  the  estates  (the  rents  and  profits  of 
which  were  made  applicable  to  this  purpose)  were  afterwards  devised 
"  subject  to  the  receipt  of  the  rents  and  profits  thereof  by  my  said 
trustees  and  executors  for  the  purposes  aforesaid." 

[Referring  to  this  case,  Sir  G.  Jessel,  M.  R.,  said  (a)  :  "  Sir  J.  Leach 
read  the  words  '  rents  and  profits  '  differently  as  applied  to . 

Clear  conte'^t  .  ./  1 1 

required  to  the  debts  and  as  applied  to  a  gross  sum  which  the 

negative  sale  *gx5  testator  directed  *to  be  raised  by  way  of  bounty, 
meaning  that  as  the  debts  must  be  paid  the  testator 
never  could  intend  that  the  creditors  were  to  wait.''  And  this  distinc- 
tion in  regard  to  debts  he  thought  would  be  stronger  in  the  case  of  a 
modern  will,  where  the  creditors  can  resort  to  the  real  estate  as  a  mat- 
ter of  right,  and  that  it  would  be  a  very  strange  intention  to  impute  to 
a  testator  that  he  should  by  his  will  intend  to  delaj'  the  creditor,  having 
no  legal  right  so  to  do.  The  context  might  show  that  he  did  so  intend ; 
but,  considering  the  absurdity  of  the  intention,  the  context  must  be ' 
plain. 

In  Metcalfe  v.  HutchinsoH(S),  the  testator  directed  his  debts  to  be 

(m)  1  Atk.  550. 

{(x)  But  in  Torre  v.  Browne,  5  H.  L.  Ca.  555.  where  a  term  was  limited  to  provide  200i. 
annually  for  the  maintenance  of  the  testator's  children,  it  was  held  that  the  whole  interest  in 
the  term  was  charged. 

()/)  1  Atk.  552,  n.  (3)  by  Sanders.]  (z)  1  R.  &  My.  690. 

Y(a)  Metcalfe  ».  Hutchinson,  1  Ch.  D.  591. 

(J)  1  Ch.  D.  691. 
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paid  out  of  the  rents  and  profits  of  his  real  and  personal  Sale  notwith- 
estate,  and  after  the  debts  were  paid  that  the  remainder  of  of'urj.^fanl-' 
the  rents  and  profits  should  be  paid  for  life,  with  remainder  der  of  vents 
over  in  fee  ;  and  it  was  held  by  Sir  G.  Jessel  that  the  words  ""  ^™  '^' 
directing  paj'ment  of  the  remainder  were'  not  sufficient  to  exclude  the 
general  rule  that  a  direction  to  pay  out  of  rents  and  profits  meant 
prima  facie  out  of  the  estate.  Here  "  rents  and  profits"  necessarily 
meant  the  cor-pus  in  the  gift  of  the  remainder.  i 

To  exclude  the  rule  where,  subject  to  a  charge  of  debts  or  of  gross 
sums,  the  estate  is  devised  for  life,  with  remainder  over,  involves 
another  improbability,  viz.  that  the  -testator  intended  to  throw  the 
whole  burden  on  the  tenant  for  life.  This  point  was  glanced  at  in  Har- 
per V.  Mundaj' (c).  But  aggrandizement  of  the  estate  is  not  unfre- 
quently  the  primarj'  object  of  a  testator  to  which  the  interests  of  the 
immediate  devisee  are  postponed  ((^).  This  is  strongly  indicated  where 
accumulation  of  the  rents  is  ordered  as  the  mode  of  raising  the 
debts  (e).] 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or  b}'  sale 
or  mortgage,  it  is  obvious  that  these  words  (being  evidently  _.      . 
used   in  contradistinction)  cannot   mean   the   same '  thing  ;  raise  out  of 
rents  and  profits,  therefdre,  must  import  annual  rents  and  pro(its"OT-by 
profits  ;  and  if,  in  such  a  case,  the  cliarges  to  be  raised  by  saleormcrt- 
these  respective  modes  are  of  two  kinds,  one  annual,  and  ^^^^' 
the  other  in  gross,  the  words  will  be  distributed,  the  annual  charges 
being  raisable  out  of  the  annual  rents,  and  the  sums  in  gross  by  sale 
or  mortgage  (/) . 

*  Of  course,  where  the  direction  is  to  raise  a  sum  of  money  *616 
b}'  leases  for  lives  or  ji^ears  at  the  old  rent,  the  intention  to  con- 
fine the  charge  to  annual  rents  is  beyond  all  doubt  (/a).  Direction  to 
[So  whei-e  portions  are  to  be  raised  by  making  a  lease,  raise  by  lease. 
which  is  directed  to  cease  as  soon  as  the  portions  are  raised  ;  since,  if 
they  were  raised  bj'  sale  or  mortgage,  the  term  must  continue  for  the 
benefit  of  the  purchase!'  or  mortgagee  {g) .  And  in  a  settlement  which 
contained  a  charge  in  these  terms,  and  another  to  be  eflTected  by  "  lease, 
mortgage,  or  otherwise,"  a  third  clause  giving  a  power  to  raise  portions 
by  lease  (without  more),  was  held  to  be  confined  by  the  context  to 
annual  rents  (^).J 

(c)  7  D.  M.  &  G.  369,  373,  375.  See  arso  Lord  Londesborough  ».  Somerville,  19  Beav. 
295,  where  the  charge  ti^s  of  legacies,  to  be  paid  within  three  months. 

(d)  As,  where  the  testator  has  no  immediate  descendants,  and  the  first  takers  are  collater- 
als. Lord  Lovat  v.  Duchess  of  Leeds,  2  Dr.  &  Sm.  62 :  the  intention  was  e.'tpress,  "  by  rents 
and  profits  but  not  by  sale  or  mortgage,"  and  it  was  held  that  timber-money  was  not  charged, 
lb.  75. 

(e)  See  Tewart  «.  Lawson,  L.  K.  18  Eq.  490,  494.] 

(/)  Playters  v.  Abbott,  2  My.  &  K.  97;  see  also  Eidout  v.  Earl  of  Plymouth,  2  Atk.  104, 
where  debts  and  legacies  were  to  be  raised  "by  perception  of  the  rents,  or  by  leasing  or 
mortgaging." 

(ya)  Ivy  )'.  Gilbert,  2  P.  W.  63,  Pre.  Ch.  583.  See  also  Eidout  ii.  Earl  of  Plymouth,  2 
Atk.  104;  [Mills  v.  Banks,  3  P.  W.  1.     ' 

((j)  Evelyn  v.  Evelyn,  2  P.  W.  659,  670.  (A)  lb.] 
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Provisions  for  the  renewal  of  leases  out  of  the  rents  and  profits 
As  to  raising  often  give  rise  to  the  point  under  consideration.  In  such 
reiiewafof  casBs,  if  the  terms  of  renewal  are  such  that  the  fine  maj-  be 
leases.  called  for  suddenly,  so  as  to  render  the  raising  of  it  out  of 

the  annual  rents  impossible  or  inconvenient,  -a  strong  argument  is 
afforded  for  holding  the  words  to  authorize  a  sale  or  mortgage.  In- 
deed, this  construction  prevailed  in  a  modern  case,  in  spite  of  some 
expressions  in  the  context  rather  strongly  pointing  the  other  waj'. 

Thus,  in  Allan  v.  Backhouse  (j),  where  the  testator,  after  devising 
Expenses  of  Certain  leasehold  estates  held  upon  bishop's  leases  for  lives, 
renewed  lease  and  all  Other  his  real  estate,  to  certain  uses,  directed  the 
of  rents  and  renewal  of  the  leaseholds,  and  that  the  expenses  should  be 
profits.  raised  out  of  the  rents  and  profits  of  the  leasehold  premises, 

or  of  any  part  of  the  freehold  estates ;  and  he  declared  that  the  re- 
newed leases  should  be  held  upon  the  same  trusts  as  were  declared  of 
the  freehold  and  copj'hold  estates,  to  the  end  that  they  might 
he  enjoyed  therewith  so  long  as  might  be  ;  SirT.  Phimer, -V.-C, 
held  that,  as  the  purpose  for  which  the  money  was  to  be  raised  out  of 
the  rents  and  profits  might  require  it  suddenly  (for  the  lessor  could  not 
be  expected  to  watt  for  the  gradual  payment  out  of  the  rents),  and  as 
there  was  nothing  in  the  will  to  give  to  these  words  the  abridged  sense' 
of  annual  rents  and  profits,  except  the  purpose  to  preserve  the  estate 

entire  (which  his  Honor  thought  warranted  the   sacrificing  of 
*617     part  for  the  preservation  of  the  *  remainder),  the  money  might 

be  raised  by  sale  or  mortgage  (k) .     [This  decision  was  affirmed 
by  Lord  Eldon  (Z) .] 

(0  2  V.  &  B.  C5.     [See  Garmstone  v.  Gaunt,  1  CoU.  577.] 

(A)  This  is  a  very  compressed  statement  of  the  grounds  of  his  Honor's  judgment,  in  which 
he  reviewed  the  principal  authorities. 

As  to  the  mode  of  contribution  towards  renewal-fines  by  tenant  for  life  and  remainder- 
man, see  9  Jann.  Convey.  347;  and  to  the  authorities  there  cited  add  Shaftesbury  v  Duke  of 
Marlborough,  2  My.  &  K.  Ill ;  Greenwood  v.  Evans,  4  Beav.  44.  In  tlie  forrner  case,  the 
fact  of  the  testator  having  made  a  provision  for  raising  the  iine  was  allowed  an  influence  upon 
the  question  of  contribution  to  which  it  has  not  commonly  been  considered  as  entitled.  [See 
also  Hudleston  v.  Whelpdale,  9  Hare,  775;  Mortimer  v.  Watts,  14  Beav.  616. 

(0  Jac.  631.] 

574 


ADMINISTRATION  OP  ASSETS,  ETC.  *618 


*  CHAPTER  XLVI.  *618 

ADMINISTRATION  OP  ASSETS,  EXONERATION  OP  DEVISED  LANDS, 
EXEMPTION  OP  PERSONALTY,  MARSHALLING  OP  ASSETS,  &C. 

1  Several  Species  of  Properti/ liable  to  Creditors. —  Order  of  their  Application. —  Con- 
tribution to  Charges  —  where  thrown  on  mixed  Fund. 
II.  Charges  upon  Estates,  when  to  be  paid  out  of  other  Funds.  —  General  Rules.  —  Dis- 
tinction where  the  Mortgage  is  created  not  by  the  Testator,  but  by  a  prior  Owner,  — 
where  MoHgage  Money  never  went  to  augment  Mortgagor's  Personal  Estate.  — 
Stat,  n  Si-\%  Vict.  cilZ. 

III.  What  a  sufficient  indication  of  a  Testator's  intention  to  exempt  the'Personal  Estate  from 

its  primary  Liability. to  Debts,  Sj-c.  ' 

IV.  As  to  marslialling  Assets  in  favor  of  Creditors  and  Legatees, 

I.   "Where  a  testator  possessed  of  property  of  various  kinds  dies  in- 
debted, having  disposed  of  his  estate  among  different  per-  ^h^t  funds 
sons,  or  not  having  made  any  disposition,  it  often  becomes  liable  to 
material  to  consider  the  order,  and  sometimes  the  proportions  "^  '""^^' 
and  mode,  in  which  the  several  subjects  of  property  are  applicable  to 
the  liquidation  of  the  debts ;  for  fevery  description  of  property  is  (we 
have  seen)  now  constituted  assets  (a)  .- 

And  the  same  question  may  arise  in  regard  to  pecuniary  legacies, 
where  the  testator  has  thrown  them  upon  the  land  or  some  as  to  lega- 
specific  fund  which  would  be  either  not  liable  or  not  exclu-  '^'<'^- 
sively  liable  to  them ;    for  otherwise  they  are  payable  out  of  but  one 
fund,  namely,  the  general  personal  estate  (b). 

Under  a  trust  for  the  payment  of  debts  they  are  paid,  not  in  the  order 
of  their  legal  priority  (c),  but  according  to  the  rule  of  a  court  Creditors  ad- 
of  equitj-,  which,  regarding  "equality  as  equitj',"  places  the  """ed  paii 
creditors  of  every  class  on  an  equal  footing  (rf);  and  this  trusts  and 
rule  is  now  established  to  apply,  in  opposition  to  the  old  '=''*''S^^- 
doctrine,  to  mere  charges  by  which  the  descent  is  not  broken  (e), 

(n)  vide  ante,  58-3. 

\b)  Greaves  d.  Powell,  2  Vem.  248.  The  distinction  taken  in  Walker  v.  Meager,  2  P.  W. 
550,  has  long  been  overruled. 

(c)  As  to  the  legal  order  of  paj'ing  debts,  see  Wms.  Exors.  p.  995,  8th  Ed. ;  Earn  on 
Assets,  1. 

\(d)  But  a  testator  may  give  priority  under  such  a  trust  to  simple  contract  creditors. 
Millar  v.  Horton,  Coop.  45.] 

(e)  Burt  V.  Thomas,  cit.  T  Ves.  32.3;  Batson  v.  Lindegreen,  2  B.  C,  C.  94;  Railev  v.  Ekins, 
7  Ves.  319 ;  [Shippard  v.  Lutwidge,  8  Ves.  26 ;  Barker  v.  Mav,  9  B.  &  Or.  489 ;]  overruling 
Freemoult  v.  Dedire,  1  P.  W.  430;  Plunket  v.  Penson,  2  Atk.  290. 

1  A  remainder  or  a  reversion  expectant  letter  of  the  statutes,  is  in  Massachusetts 
upon  the  determination  of  a  life-estate,  or  a  deemed  assets  for  the  pavmetit  of  debts, 
term  for  years,  though  not  within  the  strict      Whitney  v.  Whitney,  14  Jfass.  88 ;  Leverett 
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*619  *  and  to  devises  in  trust  for  the  payment  of  debts,  though  made 
to  the  same  persons  as  are  constituted  executors  (/).  In  all 
such  cases,  therefore,  specialty  and  simple  contract  creditors  [alwa3-8 
came]  in  pari  passu  ;  ^  and  it  was  held  that  specialty  creditors,  claim- 
ing the  benefit  of  such  a  trust  or  charge,  must  admit  the  simple  contract 
creditors  to  an  equal  participation  even  of  the  personal  estate  (^r),  as 
equity  will  not  allow  a  creditor  to  share  in  the  equitable  assets,  or,  in 
other  words,  in  that  portion  of  the  property  which  is  distributable  ac- 
cording to  the  maxims  of  a  court  of  equity,  without  relinquishing  his 
legal  priority  in  regard  to  that  portion  of  the  propertj'  which  constitutes 
legal  assets.  [The  practical  importance  of  these  distinctions  is,  how- 
ever, greatly  reduced  by  the  act  32  &  33  Vict.  c.  46,  which  abolishes 
the  legal  priority  of  specialtj'  over  simple-contract  creditors ;  for  it  is 
between  these  two  classes  that  questions  of  priority  have  generally 
arisen.]  ^ 

It  is  clear  that  a  trust  to  pay,  or  a  charge  of,  debts,  does  not  make 
simple-contract  debts  carry  interest  (h) ,  or  revive  a  debt  which  has  been 
barred  by  the  statutes  of  limitations  {i)  ; '  though  the  contrary  of  both 
these  propositions  has  been  heretofore  maintained  {k).  And  in  Tait  v. 
Direction  to  Lord  Northwick  (/)  Lord  Loughborough  held  that  a  direction 
pay  interest    ^q  p^y  gueh  debts  as  the  testator  should  at  the  time  of  his 

confined  to        ,       , 

debts  carry-  death  Owe  by  mortgage  bond  or  other  specialty,  or  by  simple 
ing  interest,  contract  or  Otherwise  however,  and  all  interest  thereof,  was 
confined,  in  respect  of  the  interest,  to  debts  which  carried  interest. 

But  it  should  be  observed  that  property  which  the  testator  has  not 
Equitable  in-  subjected  to  debts  is  not  distributable  as  equitable 

terests  not  *620  assets  *  merely  because  it  is  an  object  of  equitable 
distributable  jurisdiction.     [The  true  principle  is  that  whatever 

(/)  Newton  o.  Bennet,  1  B.  C.  C.  135,  and  cases  cited  ib.  138, 140,  n.;  [Chambei-s  v.  Har- 
vest, Mose.  123.]  See  also  Prowse  ».  Abingdon,'  1  Atk.  484;  Lewin  v.  Okeley,  2  Atk.  50; 
[Olay  V.  Willis,  1  B.  &  Cr.  364;]  overruling  Girling  v.  Lee,  1  Vern.  63,  and  several  other 
earlv  cases. 

(g)  Wride  v.  Clarke,  1  Dick.  382;  Deg  v.  Deg,  2  P.  W.  412;  Haslewood  v.  Pope,  3  P.  W. 
323;  Horrice  v.  Bank  of  England,  Cas.  t.  Talb.  220.  2  B.  P.  C.  Toml.  465,  3  Sw.  673.  See 
also  Shenpard  t).  Kent,  2  Vern.  435,  1  Eg.  Ca.  Ab.  142,  pi.  6. 

(h)  Lloyd  V.  Williams,  2  Atk.  110;  Barwell  ».  Parker,  2  Ves.  363;  Earl  of  Bath  v.  Earl  of 
Bradford,  ib.  587;  Sliirley  ».  Earl  Ferrers,  1  B.  C.  C.  41.  [Whether  a  charge  of  another's 
debts  carries  interest  on  interest-bearing  debts  depends  on  the  terms  of  the  will.  Askew  v. 
Thompson,  4  K.  &  J.  620  ] 

(t)  See  Burke  v.  Jones,  2  V.  &  B.  275.  [If  the  statute  has  not  run  at  the  testator's  death, 
a  charge  of  a  debt  on  the  testator's  real  estate  prevents  the  debt  being  barred  bv  the  statute,  a 
charge  being  a  trust'to  be  executed  by  the  devisee  or  heir.  Hargreaves  v.  Michell,  6  Mad. 
326 ;  Moore  v.  Petchell,  22  Beav.  172;  but  a  charge  of  a  debt  on  leaseholds  or  other  personalty 
does  not  alter  therights  of  the  creditor,  and  the  statute  runs  notwithstanding.  Scott  v.  Jones, 
4  CI.  &  Fin.  382;  Freake  v.  Cranefeldt,  3  My.  &  Cr.  499.] 

(k)  Carr  ».  Countess  of  Burlington,  1  P.  W.  228 ;  Blakeway  v.  Earl  of  Strafford,  2  P.  W. 
373,  6  B.  P.  C.  Toml.  630. 

(I)  4  Ves.  816. 

V.  Armstrong,  15  Mass.  26.    Lands  descended  ^  Similar  legislation  has  been  extensively 

in  another  state  are  not  regarded  as  assets  in  had  in  this  country. 

Massachusetts.    Austin  v.  Gage,  9  Mass.  395.  8  gee  Stackhouse  v.   Barnston,   10  Ves. 

I  Turner  ».  Turner,  1  Jac.  &  W.  39,  45;  (Sumner's  ed.)  453,  note  (4). 
Plunket «.  Fenson,  2  Atk.  290,  294. 
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the  executor  will  be  charged  with  as  assets  in  an  action  at  as  equitable 
law  against  him  bj'  a  creditor,  whether  it  be  recoverable  by  *^^^'*- 
the  executor  as  against  a  tliird  person  in  a  court  of  law  or  only  in  a 
court  of  equity,  provided  he  so  recover  it  merelj-  virtute  officii  as  ex- 
ecutor, is  legal  assets  (w).     And  therefore  the  trust  of  all  Trust  of 
chattels,  real  as  well  as  personal  (o),  is  legal  assets,  though  ?''^*f^'^  '^, 
recoverable  only  in  equitj'.^    Formerly  an  equitj'  of  redemp- 
tion of  leaseholds  was  supposed  to  be  equitable  and  not  legal  Z^'ftVof'"^ 
assets  ( p)  :  but  this  apparently  rested  on  the  precarious  na-  demption  of 
ture  in  former  times  of  the  mortgagor's  interest  in  the  prop-   '^"^^ 
erty  (7) ,  and  would  be  otherwise  determined  now  that  the  mortgagor 
is  looked  upon  as  the  real  owner  of  mortgaged  propertj-,  subject  only 
to  the  securitj'  in  the  mortgagee  (?•). 

As  to  freehold  lands,  we  have  already  seen  that  these  were  assets  in 
the  hands  of  the  heir  to  answer  those  specialtj^  debts  in  gj^  ^^  j^ust 
which  the  heir  was  expressly  bound;    but  no  further  (s).  of  freeholds 
Freehold  lands  were  held  upon  a  simple  trust  for  the  debtor,  ™^^^lg^  bv* 

which  but  for  the  Statute  of  Frauds  (t)  would  have  been  Statute  of 

Frauds ■ 

equitable  assets,  were  by  that  statute  made  liable  at  law  in 
the  hands  of  the  heir  executor  or  administrator  {u) ,  and  hy  subsequent 
statutes  were  also  made  liable  at  law  in  the  hands  of  the  devisee  (a), 
for  payment  of  the  specialty  debts  of  the  cestui  que  trust  which  bound 
his  heirs.  But  the  case  was  otherwise  where  there  was  no  —  but  not  an 
clear  and  simple  trust  (y)  :  thus  an  equity  of  redemption  of  demption."^" 

[(«)  Cook  V.  Gregson,  3  Drew.  547;  Shee  v.  French,  ib.  716:  Att.-Gen.  v.  Brunning,  8 
H.  L.  Ca.  243,  where  held  that  purchase-money  due  to  the  testator  for  land  contracted  to  be 
'  sold  but  not  convej'ed  by  him  are  legal  assets. "  The  separate  estate  of  a  married  woman  is 
necessarily  distributable  as  equitable  assets,  since  she  is  incapable  of  binding  herself  by 
specialty.  Anon.,  Mose.  328.  In  this  case,  it  was  held  that  a  mortgagee  had  no  preference, 
since  a/eme  cov&rte  by  law  could  not  make  a  mortgage.  It  is  clear  that  such  is  not  the  law 
now;  see  Macqueen,  Husb.  &  Wife,  pp.  300,  304. 

(o)  See  cases  cited  bv  Cox,  3  P.  W.  344,  n.  (2). 

(p)  Case  of  Sir  C.  Cox's  Creditors,  3  P.  W.  342;  Hartwell  v.  Chitters,  Amb.  308. 

(</)  Not  because  it  was  the  subject  of  equitable  jurisdiction,  for  in  the  same  case  Sir  J. 
Jekyll  said  that  the  trust  of  a  bond  or  of  a  term  was  legal  assets.    3,P.  W.  342. 

(r)  Cook  V.  Gregson,  3  Drew.  547.  (s)  Ante,  p.  582.' 

(0  29  Car.  2,  c.  3,  ss.  10,  l2. 

(m)  Phmket  ?).  Penson,  2  Atk.  293;  King  v.  Ballett,  2  Vern.  248. 

(X)  3  &  4  Will.  &  M.  c.  14,  and  11  Geo.  4  &  1  Will.  4,  c.  47 ;  Coope  v.  Cresswell,  L.  K. 
2  Ch.  112. 

(y)  See  Sugd.  V.  &  P.  654,  657,  11th  ed. 

1  In  the  United  States,  the  rule  has  very  tionof  the  eiTects  of  persons  deceased.  Sharpe 

generally   prevailed  that  an   equity  of    re-  v.  Scarborough,  4  Ves.  (Sumner's  ed.)  538, 

demption  may  be  taken  and  sold  on  an  execu-  note  (n);   Roosevelt  «.  Fulton.  7  Cowen;  71. 

tion  at  law."  See  Van  Ness  v.  Hyatt,    13  Trusts  devolving  on  an  executor,  and  trust 

Peters,  294;  4  Kent,  161;  Waters  v.  Stewart,  property  in  the  hands  of  the  deceased,  kept 

1  Caines'  Cas.  47 ;  Hobart  v.  Frisbie,  5  Conn.  sepaiate,  are  not  as.sets  in  the  hands  of  exec- 

592  ;  Ingersoll  w.  Sawyer,  2  Pick.  276;  Ford  utors    and    administrators.      Trecothick    ». 

1).  Philpot,  5  Harr.  &  J.  312;  Carpenter  ».  Austin,  4  Mason,  16;  Coverdale  v.  Aldrich, 

First  Parish,  7  Pick.  49;  Collins  v.  Gibson,  5  19  Pick.  391 ;  Johnson  v.  Ames,  11  Pick.  173. 

Vt.  243;  M'Worter  v.  Huling,  3  Dana,  349;  But  it  is  otherwise  of  personal  property  held 

Hunter  v.  Hunter,  1  Walker  (Miss.),   194;  in  trust,  having  no  ear-mark,  and  not  distin- 

Garro  v.  Thompson,  7  Watts,  416.    So  it  is  guishable  from  the  testator's  own  property, 

undoubtedly  legal  assets,  in  the  administra-  Johnson  v.  Ames,  11  Pick.  173. 
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■freeholds  was  equitable  assets  (z).  Here  the  creditor  (not  the  execu- 
tor, who  indeed  had  no  locus  standi  at  all)  was  compelled  to 
*621  *  come  into  equity  for  relief,  and  was  thei-efore  obliged  to  sub- 
mit to  the  rule  of  that  court  with  regard  to  assets. 
Contra  since  But  by  stat.  3  &  4  Will.  4;  c.  104  (a)  an  equitj-^  of  redemp- 
^  ^04^'"'  *'  of  freehold  (J)  or  copj'hold  (c)  land  was  made  legal  assets, 
j'  In  Sharpe  v.  Earl  of  Scarborough  (d)  judgment  credit-- 

creditors  ors  were  held  entitled  to  have  their  debts  paid  out  of  the 
to  redeenf^'  produce  of  the  Sale  of  mortgaged  estates  in  priority  to  the 
and  therefore  claims  of  other  creditors  by  bond  and  simple  contract ;  but 
tliougli  assets  tl^is  was  on  the  ground  that  the  judgment  creditors  had  a 
equitable.  right  to  redeem  and  not  on  account  of  the  nature  of  the  as- 
sets ;  and  since  a  judgment  upon  which  execution  has  been  issued  now 
operates  as  a  charge  on  every  interest  (e)  in  land,  creditors  having  such 
judgments  are  entitled  to  payment  out  of  such  interest  in  priority  to 
all  other  creditors.] 

It  maj-  be  further  premised  that  the  order  in  which  the  several  funds 
Right  of  the  liable  to  debts  are  to  be  applied,  regulates  the  administration 
creditor  to       Qf  ^[jg  assets  onlv  among  the  testator's  own  representatives, 

take  property  j  o  i  ? 

out  of  its  devisees  and  legatees,  and  does  not  affect  the  right  of  the 
proper  order,  creditors  themselves  to  resort  in  the  first  instance  to  all  or 
any  of  the  funds  to  which  their  claim  extends,  though  as  we  shall  pres- 
ently see,  equity  takes  effectual  steps  to  prevent  the  established  order 
of  application  from  being  eventually  deranged  b}-  the  capricious  exer- 
cise of  this  right. 

It  should  also  be  stated  that  [real  or  personal]  propertj'  over  which 
Effect  of  ex-  the  testator  has  a  general  power  of  appointment  only  (and 
e™f'appoint-  ^'^  which  he  takes  no  transmissible  interest  in  default  of  ap- 
ment.  pointment),  is  assets  for  the  payment  of  creditors  (/),  pro- 

vided the  power  be  exercised  {g),  but  not  otherwise  {h)  ;  [except  in  the 
case  of  judgment  creditors  since  the  act  1  &  2  Vict.  c.  110  («') 
*622    who  *  have  issued  execution  upon  their  judgments  (Jc)  whereby 

(z)  Plunltet  V.  Penson,  2  Atk.  294;  Plucknett  v.  Kirk,  ib.  411;  Sollev  v.  Gower,  2  Vem. 
61 ;  Clay  ».  Willis,  1  B.  &  Cr.  374.  Bayley,  J.,  1  B.  &  Cr.  371,  and  Cranworth,  V.-C,  15 
Jur.  73,'seem  to  have  thought  that  an  equity  of  redemption  was  not  assets  cither  at  law  or 
in  equity.  .  (")  Ante,  p.  583. 

(0)  li'oster  V.  Handley,  1  Sim.  N.  S.  200,  better  repoi'tcd  15  Jur.  73;  Lovegrove  v.  Cooper, 
2  Sm.  &  Gif.  271.  In  the  latter  case  it  is  not  directly  slated,  but  would  appear  irom  the  third 
paragraph,  p.  271..  that  the  real  estate  was  mortgaged ;  the  grounds  of  the  decision  could  not 
nave  been  applied  to  the  monevs  arising  from  the  sale  of  this  real  estate ;  see  ante,  619,  note  (/). 

(c)  Burreil  v.  Smith,  L.  R".  9  Eq.  443.  (d)  4  Ves.  538. 

(c)  See  27  &  28  Vict.  c.  112. 

(f)  Including  simple  contract  creditors  under  stat.  3  &  4  Will.  4,  c.  104.  Fleming  v. 
Buclianan,  3  D.  M.  &  G.  976.] 

{g)  Lascelles  ».  Lord  Cornwallis,  2  Vern.  465,  Pre.  Ch.  232:  Troughton  ».  Trongliton,  3 
Atk.  656;  Lord  Townsend  v.  Windham,  2  Ves.  8;  [Jenney  «.  Andrews,  6  Mad.  264;  Flemi.  g 
V.  Buchanan,  3  D.  M.  &  G.  976;  Williams  v.  Lomas,  16  Beav.  1.  And  property  which  f.  c. 
has  general  power  to  appoint  by  deed  or  will  (Ixmdon  Chartered  Bank  of  Australia  r.  Lem- 
priere,  L.  R.  4  P.  C.  572;  Mayd  «.  Field,  3  Ch.  D.  587),  or  by  will  only  (Re  Harvey's  Estate. 
13  Ch.  D.  216),  is  assets  to  answer  her  "general  engagements"  to  the  same  extent  as  her 
separate  property.]  (h)  Holmes  »'.  Coghill,  7  Ves.  499,  12  Ves.  206. 

[(0  Sects.  11, 13.  (i)  27  &  28  Vict.  c.  112.] 
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lands  over  which  the  debtor  has  a  disposing  power,  which  he  might 
without  the  assent  of  any  other  person  exercise  for  his  own  benefit,  are 
bound  in  favor  of  such  creditors  whether  the  power  be  exercised  or  not :] 
and,  it  will  be  remembered  that,  in  wills  made  or  republished  since 
1837,  evevy  general  or  residuarj''  devise  or  bequest  operates  as  a  testa- 
mentary appointment,  unless  a  contrary  intention  appear. 


The  order  of  the  application  of  the  several  funds  hable  to  Order  in 

„  ,   ,  .  „  , ,  1  which  funds 

the  payment  of  debts,  then,  is  as  follows  :  —  ^ 


1  1  Story,  Eq.  §  558-577 ;  Stuart  v.  Carson, 
1  Desaus.  500,  513  ;  Hays  v.  Jackson,  6  Mass. 
149;  Sharpe  v.  Scarborough,  4  Ves.  (Sumner's 
ed.)  538,  note  (a).  Accordhig  to  the  general 
rule  in  this  couiitrj',  personal  estate,  as  in 
England,  is  first  to  be  exhausted  in  the  dis- 
charge of  the  debts,  even  to  the  payment  of 
debts  with  which  the  real  estate  is  charged  by 
mortgage.  M'Campbell  v.  M'Campbell,  5  Litt 
95  ;  Hanna's  Appeal,  31  Penn.  St.  53 ;  ante,  p. 
5,  note  1,  sub  fin. ;  Wyse  y.  Smith,  4  Gill  &  J. 
295;  iM'Uowell  c.  Lawless,  6  T.  B.  Mon.  141; 
Haleyburton  u.  Kershaw,  3  Desaus.  105, 115 ; 
Dunlap  V.  Dunlap,  4  Desaus.  305,  329;  Stuart 
V.  Carson,  1  Desaus.  500,  513;  Garnet  ». 
Macon,  6  Call,  608;  S.  C.  2  Brock.  185  ^ 
Rogers  v.  Rogers,  1  Paige,  188;  Livingston 
17.  Livingston,  3  Johns.  Ch.  148,  153;  Hoye 
V.  Brewer,  3  Gill  &  J.  153;  Stevens  v.  Gregg, 
10  Gill  &  J.  143;  Tessier».  Wvse,  3  Bland, 
185;  LewisB.  Thornton,  6  Munf.  87;  Hawley 
V.  James,  5  Paige,  318;  Ancaster  ».  Mayer, 
1  Bro.  C.  C.  (Perkins's  ed.)  454;  Mackay  v. 
Green,  3  Johns.  Ch.  56 ;  Livingston  v.  New- 
kirk,  3  Johns.  Ch.  312;  Stroud  v.  Burnett,  3 
Dana,  394;  Schermerhorn  v.  Barhydt,  9  Paige, 
29,  49;  Chase  v.  LockermaUf  11  Gill  &  J. 
185 ;  Seaver  v.  Lewis,  14  Mass.  83;  Adams  v. 
Brackett,  5  Met.  280;  Plimpton  v.  Fuller,  11 
Allen,  139;  Hewes  p.  Dehon,  3  Gray,  205; 
Hanson  v.  Hanson,  70  Me.  508;  4  Kent,  420, 
421.  But  this  rule  applies  only  in  the  absence 
of  a  different  provision  in  the  will.  The 
English  common-law  rule  which  exempted 
real  estate  from  liabilitj^  for  the  simple  con- 
tract debt_s  of  the  ancestor  or  testator,  and 
even  for  specialty  debts  except  as  to  heirs 
expressly  named,  probably  prevails  nowhere 
in  the  United  States.  On  failure  of  personal 
assets,  real  estate  in  the  hands,  of  heirs  and 
devisees  is  everywhere  liable  for  the  debts  of 
the  ancestor  or  testator.  See  ante,  p.  582, 
note  1.  This  has  been  made  so  by  statute  in 
many  states  (4  Kent,  Com.  420-422) ;  but  it 
is  probably  equally  true  without  the  aid  of 
statute.  The  order  of  marshalling,  so  far  as 
it  has  not  been  otherwise  regulated  by  statute, 
is,  it  is  apprehended,  substantially  the  same 
in  this  country  as  in  England.  4  Kent,  Com. 
421.  See  Schermerhorn  v.  Barhvdt,  9  Paige, 
2D;  Chase  v.  Lockerman,  11  Gill  &  J.  185; 
Livingston  ».  Newkirk,  3  Johns.  Ch.  319; 
Livingston  v.  Livingston,  ib.  153;  Adams  v. 
Brackett,  5  Met.  280 ;  M'Campbell ».  M'Camp- 
bell, 5  Litt.  95;  McDowell  v.  Lawless,  6 
T.  B.  Mon.  141;  Haleyburton  v.  Kershaw, 
8  Desaus.  105.     But  perhaps  a  different  rule 


to  be  applied. 


may  prevail  as  to  contriiution  (see  rule  6  of 
the  text)  between  specific  devises  and  legacies 
in  favor  of  legacies  in  case  of  deficiency  of 
other  funds,  when  the  legacies  are  not  charged 
upon  the  specific  gift*.  Hayes  v.  Seaver,  7 
Greenl.  237.  See  Hubbell  v.  Hubbell,  9  Pick. 
561;  Hume  v.  Wood,  8  Pick.  478.  It  is  clear 
that,  in  the  absence  of  statute  or  of  authority 
in  the  will,  lands  specifically  devised  cannot 
be  sold  for  the  purpose  of  paying  even  specific 
legacies  not  charged  rtiereon.  Hubbell  v. 
Hubbell,  supra.  The  English  common-law 
rule  that,  in  marshalling  tor  the  payment  of 
debts,  specific  devises  were  considered  as  in- 
tended to  be  preferred  over  specific  legacies, 
was  based  upon  the  ground  that  in  England 
land  was  not  regarded  as  general  assets  for 
the  payment  of  debts.  The  rule  never  applied 
to  specialty  debts,  because  land  might  be 
liable  for  them ;  and  hence  as  to  these,  devises 
and  specific  legacies  contributed  ratably.  So, 
too,  in  those  states  in  which  no  distinction 
exists  between  simple  contract  debts  and 
debts  by  specialtj^,  no  preference  of  specific 
devises  over  specific  legacies  is  made:  both 
abate  alike.  Brant  v.  Brant,  40  Mo.  266. 
See  Grim's  Appeal,  89  Penn.  St.  333 ;  Loo- 
mis's  Appeal,  10  Barr,  387;  Teas's  Appeal, 
23  Penn.' St.  223;  Armstrong's  Appeal,  63 
Penn.  St.  312;  Knecht's  Appeal,  71  Penn.  St. 
333;  Snyder's  Appeal,  75  Penn.  St.  191.  As 
between  the  different  kinds  of  legacies,  the 

feneral  rule  is  that  residuarj'  legacies  are  to 
e  taken,  in  the  ^rst  instance,  for  the  payment 
of  debts ;  then  general  or  pecuniary  legacies ; 
then  specific  legacies.  Alsop  v.  IJowers,  76 
N.  Car.  168.  Again,  other  considerations 
besides  the  nature  of  the  bounty  may,  in  the 
absence  of  direction  in  the  will,  help  to  deter- 
mine the  mode  of  abatement;  such  as  the 
claims  of  a  particular  devisee  or  legatee  upon 
the  testator.  Thus,  when  either  legacies  or 
devises  must  fail  to  some  extent,  the  courts 
will  consider  the  situation  of  the  several 
beneficiaries,  and  will  accord  a  preference  to 
those  who  are  not  pure  beneficiaries,  but  who, 
in  consideration  of  the  bounty,  are  to  relin- 
quish, or  have  relinquished,  some  important 
right.  Such  legatees  or  devisees  are  treated 
as  purchasers,  and  if  there  must  be  an  abate- 
ment of  the  legacies,  they  are  not,  even  if 
their  legacies  be  general,  compelled  to  submit 
to  such  abatement  until  the  general  legacies 
of  those  who  are  pure  beneficiaries  are  ex- 
hausted. An  example  is  found  in  the  case  of 
a  legacy  to  the  testator's  widow  in  lieu  of 
dower;  which  in  case  of  deficiency  Is  pre- 
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1.  The  general  personal  estate  (?)  not  expressly  or  by  implication 
exempted  {m). 

2.  Lands  expressly  devised  to  pay  debts,  whether  the  inheritance,  or 
a  term  carved  out  of  it,  be  so  limited  (ra). 

3.  Estates  which  descend  to  the  heir  (o),  whether  acquired  before  or 
after  the  making  of  the  will  {p}. 

4.  Real  or  personal  propert}'  devised  or  bequeathed,  [either  to  the 
heir  or  a  stranger,]  charged  with  debts,  and  disposed  of,  subject  to  such 
charge  (q). 

5.  General  pecuniary  legacies  pro  rata  (r).^ 

(/)  Sir  Peter  Soames's  Case,  cit.  1  P.  W.  694;  Lord  Grav  v.  Lady  Grav,  1  Ch.  Cas.  296; 
White  V.  White,  2  VerJi  43;  Johnson  v.  Milksop,  ib.  112;'Evelvn  v.  Evelvn,  2  P.  W.  6C4. 
See  also  Milnes  v.  Slater,  8  Ves.  304. 

(m)  See  post,  s.  3  of  this  Ch. 

(n)  Anon.,  2  Vent.  349;  Bateman  v.  Bateman,  1  Atk.  421 ;  Lanovw.  Duke  of  Athol,  2  Atk. 
444;  Powis  v.  Corbet,  3  Atk.  556,  3  Ves.  116,  n.;  Ellison  v.  Airey",  2  Ves.  569;  Tweedale  v. 
Coventry,  1  B.  C.  C.  240;  Coxe  v.  Bassett,  3  Ves.  155;  [Phillips  ti.  Parrv,  22  Beav.  279.] 

(o)  Chaplin  v.  Chaplin,  3  P.  W.  368 ;  Galton  v.  Hancock,  2  Atk.  424  et  seq. ;  [Bainton  ». 
Ward,  2  Atk.  by  Sanders,  172,  n.  (2);]  Manning  ».  Spooner,  3  Ves.  117;  Barnewall  v.  Lord 
Cawdor,  3  Mad.  453. 

( p)  See  Milnes  v.  Slater,  8  Ves.  295. 

Iq)  Wridf!  V.  Clarke,  2  B.  C.  C.  261,  n.;  Davies  v.  Topp,  ib.  259,  n.;  Donne  v.  Lewis,  ib. 
257;  Manning  v.  Spooner,  3  Ves.  117;  Harmood  v.  Oglander,  8  Ves.  124;  Milnes  v.  Slater, 
ib.  306;  Watson  ii- Brickwood,  9  Ves.  447  ;  Irvin  v.  Ironmonger,  2  R.  &  My.  531. 

()•)  Clifton  V.  Burt,  1  P.  W.  680.  The  devisee  .of  lands  which  the  testator  had  contracted 
to  purchase,  and  which  he  directed  his  executors  to  pay  for,  was  in  Headley  v.  Readhead, 
Coop.  50,  treated  as  a  pecuniary  legatee  in  respect  of  the  purchase-money,  and  therefore,  the 

terred  over  a  gift  to  a  child  of  the  testator. 
Farnum  o.  Bascom,  122  Mass.  282 ;  Davenhill 
V.  Fletcher,  Ambl  244;  Heath  v.  Dendv,  1 
Russ.  543;  Norcott  v.  Gordon,  14  Sim.  258; 
Pollard  V.  Pollard,  1  Allen,  490;  Towle  v. 
Swasey,  106  Mass.  100.  ,Nor  is  the  rule 
different  when  all  the  legacies  are  specific, 
at  least  if  the  gift  to  the  widow  be  specific. 
Indeed,  even  where  when  the  will  was  made 
the  lady  was  not  entitled  to  dower  (the  will 
being  ante-nuptial),  if  the  will  was  made  in 
conteiTvplation  of  marriage,  the  donee  will  be 
treated  as  a  purchaser,  being  entitled  to 
dower  when  the  will  becomes  operative. 
Farnum  v.  Bascom,  supra;  Towle  v.  Swasey, 
supra.  Nor  will  the  fact  that  the  widow,  has 
property  of  her  own  affect  her  rights,  as  it 
seems.  Compare  Conant  v,  Stratton,  107 
Mass.  474.  See  also  as  to  gifts  to  the  widow, 
Pierrepont  v.  Edwards,  25  N.  Y.  128.  So, 
too,  a  legacy  given  to  the  testator's  widow, 
to  be  paid  to  her  before  the.  proceeds  of  his 
property  are  invested,  will  not  abate  in  favor 
of  legacies  not  payable  till  two  years  after  the 
death  of  the  widow.  Vdy  v.  Dey,  19  N.  J. 
Eq.  137.  And  it  may  be  stated  in  broader 
terms  that  the  circumstance  of  near  relation- 
ship or  of  dependence,  though  not  alone  suffi- 
cient, may  be  regarded  as  affording  some  rea- 
son for  allowing  priority  when  the  language 
of  the  will  fairly  permits.  Lewin  v.  Lewin, . 
2  Ves.  Sr.  415;  Richardson  v.  Hall,  127  Mass. 
64, 66 ;  S.  C.  124  Mass.  233 ;  Towle  v.  Swasey, 
106  Mass.  100.  How  far,  between  persons  of 
the  same  relation  to  the  testator  will  the  fact 
e.g.  that  one. is  an  only  son  of  the  testator, 
bearing  the  testator's  name,  and  that  his 
daughters  are  married,  have  the  effect  to 
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suggest  a  preference  of  the  son,  qiuere  f  See 
King  V.  Gridley,  46  Conn.  555,  where  such 
fact  was  deemed  of  significance  in  determining 
the  destination  of  the  testator's  homestead, 
not  citarly  disposed  of  by  the  will.  Qucere 
also  how  f^r  the  assumption  can  be  considered 
(when  nothing  opposed  to  it  appears),  that 
the  first  taker  is  the  favorite  of  the  testafor? 
Grim's  Appeal,  89  Penn.  St.  333;  McFar- 
land's  Appeal,  37  Penn.  St.  300 ;  Wilson  v. 
McKeehan,  63  Penn.  St.  79.  Such  circum- 
stance could'  not  alone,  it  is  apprehended, 
suffice  to  give  priority  to  one  of  several 
similarly  related  donees ;  for  in  a  contest 
between  legatees  as  to  priority  upon  a  defi- 
ciency, it  is  considered  that  tfie  burden  lies 
on  the  partj'  seeking  priority  to  sliow  that  it 
was  intended  by  the  testator  that  he  should 
have  priority,  and  that  the  proof  of  this  should 
be  clear  and  conclusive.  In  the  absence  of 
evidence  to  the  contrary,  the  testator  must  be 
deemed  to  have  considered  his  estate  suffi- 
cient to  pay  all  legacies.  Miller  v.  Huddle- 
stone,  3  Macn.  &  G.  513;  Richardson  v.  Hall, 
127  Mass.  64,  66.  The  latter  case  was  deemed 
not  to  come  within  the  rule,  by  reason  of  the 
fact  that  the  will  indicated  a'n  apprehension 
on  the  part  of  the  testator  that  there  might 
be  a  deficiency.  It  follows  from  this,  and 
also  from  the  maxim  that  equality  is  equity, 
that  when  distribution  is  to  be  made  among 
two  or  more,  without  any  indication  of  the 
proportions  in  which  they  are  to  take,  they 
will  take  equallv.  Lewis's  Appeal,  89  Penn. 
St.  509.  See  Salisbury  v.  Denton,  3  Kay  & 
J.  529. 

1  In  order  to  overcome  the  presumption 
that  the  testator  intended  that  general  legacies 
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6.  [Specific  legacies  (s)  and  real  estate  devised,  whether  *  in  *623 
terms  specific  or  residuary  (t),  are  liable  to  contribute  pro  rata  («).]' 

estate  not  being  sufficient  to  pay  the  les^acies  and  complete  the  contract,  the  legatees  and  devi- 
see were  held  to  contribute  ratably.  t-A-^*^  s^®  Heme  v.  Meyrick,  2  Sallt.  416,  1  P.  W.  201 ; 
Collins  V.  Lewis,  L.  R.  8  Eq.  708;"  Dugdale  v.  Dugdale,  L.  &.  U  Eq.  234;  Tomkins  v.  Colt^ 
hurst,  1  Ch.  D.  626;  Farquliarson  v.  Floyer,  3  Ch.  D.  109.  Residuary  devisees  are  not  liable 
to  contribute,  tlie  decision  of  Lord  Chelmsford  that  they  are  so  liable  is  a  mere  mistake.] 

(s)  As  to  what  legacies  are  pecuniary  or  general,  and  what  specific,  see  1  P.  W.  539;  2  P. 
W.  328;  Amb.  566,  (but  see  2  B.  C.  C.  Ill) ;  2  B.  C.  C.  18;  2  Ves.  Jr.  639 ;  4  Vcs.  150,  555, 
668;  5  Ves.  199,  461;  11  Ves.  607;  15  Ves.  384;  1  Mer.  178;  5  Sim.  530;  [1  De  G.  &  Jo.  438; 
L.  K.  20  Eq.  312;  6  Ch.  D.  603;  7  Ch.  D.  339. 

(0  Hensman  o.  Fryer,  L.  R.  3  Ch.  420;  Lancefield  v.  Igjgulden,  L.  R.  10  Ch.  136.]  Under 
the  old  law  everv  devise,  liowever -general  in  terms,  was  virtually  specific.  Fori'ester  v.  Lord 
Leigh,  Amb.  173;  Scott  v.  Scott,  1  Ed.  459;  Keeling  v.  Brown,  5  Ves.  359;  JMilnes  v.  Slater, 
8  Ves.  303,  overruling  Gower  v.  Mead,  Pre.  Ch.  3.  And  see  particularly  Mirehouse  v.  Scaife, 
2  My.  &  Cr.  695,  where  Lord  Cottenham  took  a  general  view  of  the  authorities  for  the  propo- 
sition that  pecuniary  legatees  are  not  entitled  to  have  the  assets  marshalled  as  against  a 
residuary  devisee  of  lands,  the  principle  applicable  to  specitic  and  residuary  devises  being 
identical.  The  ground  for  this  doctrine  was,  that,  as  the  testator  could  dispose  only  of  the 
lands  actually  belonging  to  him  when  he  made  his  will,  any  devise  therein,  however  general 
in  terms,  amounted  in  reality  to  nothing  but  a  gift  of  the  lands  he  then  had.  Thus,  if  a 
testator  having  lands  called  Blackacre  and  Whiteacre,  before  the  year  1838,  devised  Blackacre 
to  A.  and  the  residue  of  his  real  estate  to  B.,  the  devise  to  B.,  though  residuary  in  expression, 
was  in  point  of  tact  a  mere  devise  of  Wliiteacre,  and  was  so  regarded  for  all  purposes. 
Therefore,  if  in  such  a  case  the  testator  owed  specialty  debts,  which  were  to  be  satisfied  out  of 
his  real  estate,  Whiteacre,  the  property  of  B.,  was  not  first  applicable  (as  would  be  the  case 
if  the  respective  subjects  of  disposition  were  personal  estate),  but  A.  and  B.  stood  upon  an 
equal  footing,  both  estates  being  applied ^7-0  rata. 

The  ground  of  the  doctrine  does  not  apply  to  wills  which  are  subject  to  the  hew  law.  as  a 
general  or  residuary  devise  is,  by  1  Vict.  c.  26,  made  to  extend  to  all  the  real  estate  belonging 
to  a  testator  at  the  time  of  his  decease,  thereby  abolishing  all  distinction  between  real  and 
personal  estate  in  this  particular;  and  analogy  niiglit  seem  to  require  the  adoption  of  a 
uniform  rule  in  regard  to  real  and  personal  estate;  [and  it  was  so  decided  by  Kijidersley, 
V.-C,  who  held  that  the  order  of  liability  was  (1)  real  estate  devised  as  residue,  (2)  pecuniary 
legacies,  (3)  real  estate  specifically  devised.  Hensman  v.  Fryer,  L.  R.  2  Eq.  627,  and  cases 
there  cited.  Similar  decisions,  so  far  as  concerned  the  two  sorts  of  realty,  were  made  by 
Romilly,  M.  R.  Rotheram  v.  Rotheram,  26  Beav.  465;  Bethell  r.  Green,  34  Beav.  202.]  But 
the  old  rule  had  obtained  so  firm  .a  footing  that  the  struggle  [anticipated  in  the  first  edition  of 
this  work  ensued.  Stuart,  V.-C,  held  that  the  old  rule  depended  on  the  essentially  specific 
character  of  a  devise  of  real  estate,  and  that  the  act  had  made  no  difference.  Pearmain  v. 
Twiss,  2  Gif.  130;  Clark  v.  Clark,  34  L.  J.  Ch.  477,  and  other  cases;  and  this  view  was 
adopted  by  Lord  Chelmsford,  L.  C,  who  reversed  the  decision  of  Kindersley,  V.-C,  in  Hens- 
man V.  Fryer,  L.  R.  3  Ch.  420.  The  point  was  again  contested  as  between  specific  and 
residuary  devisees  in  Tjjncefield  «.  Iggulden,-  L.  R.  17  Eq.  556, 10  Ch.  136,  where  Bacon,  V.-C, 
held  that  specifically  devised  realty  was  not  liable  until  residuary  realty  had  proved  insuffi- 
cient; but  this  was  reversed  by  Lord  Cairus,  L.  C,  and  James,  L.  J.,  and  it  is  now  settled 
that  the  old  rule  remains  unchanged.  ^U  is  remarkable,  however^  tiiat  to  arrive  at  this  con- 
clusion Lord  Cairns  inverted  the  account  usuallv  given  of  the  rule,  and  said  that  the  non- 
devisability  of  after-acquired  real  estate  was  the  result  of  treating  a  residuary  devise  as 
specific. 

,  (a)  Long  V.  Short,  1  P.  W.  403,  2  Vern.  756;  Tombs  v.  Roch,  2  Coll.  490;  Gervis  v.  Gervis, 
14  Sim.  665  (where  Sir  L.  Shadwell  overruled  his  own  previous  decision  in  Cornewall  ». 
Cornewall,  12  Sini.  298);  Young  i>.  Hassard,  1  Jo.  &  Lat.  472;  Jackson  v.  Hamilton,  ,3  Jo.  & 
Lat.  711 ;  compare  Bateman  v,  Hotchkin,  10  Beav.  426  ;  and  see  Fielding  v.  Preston,  1  De  G. 
&  J.  438.  Specialty  and  simple  contract  creditors  being  now  on  an  equal  footing,  the  specitic 
legatee  has,  it  would  seem,  as  good  a  right  to  compel  the  devisees  to  contribute  towards  pay- 
ment of  the  latter  as '(according  to  the  cases  here  cited)  he  had  with  regard  to  the  former. 

should  abate  ratably,  in  case  of  deficiency,  a  residue  after  payment  of  all  legacies  in  full, 

there  must  be  something  more  than  ambig-  will  be  sufficient  to  overturn  the  presumption, 

uous  indications:  the  intention  must  clearly  Titus  v.  Titus,  supra. 

appear.    Titus  v.  Titus,  26  N.  J.  Eq.  Ill;  l  But  see  Hayes  v.  Seaver,  7  Greenl.  237, 

Shepherd  ».  Guernsey,  9  Paige,  357.    Neither  supra,  p.  622,  note  1.    Of  course  a  specific 

relationship  nor  a  provision  against  lapse,  legatee  or  devisee,  upon  a  failure  of  the  gift 

nor  a  direction  that  all  the  legacies  shall  be  by  inadequacy 'of  the  subject,  cannot  claim  to 

paid  "in  the  order  in  which  they  are  stated  bemadegoodoutof  the  general  estate.   Smith 

m  the  will,  and  out  of  the  first  moneys  that  v.  McKitterick,  51  Iowa,  648,  552.     On  the 

shall  come  into  the  executor's  hands,"  where  other  hand,  since  specific  bequests  are  to  be 

the  testator  contemplated  that  there  would  be  prefen'ed  in  marshalling  for  the  payment  of 
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7.  [Real  and  personal  property  which  the  testator  has  power  to  ap- 
point and  which  lie  has  appointed  by  his  will  (x).] 

In  fixing  these  several  gradations  of  liability,  tlie  great  struggle  for 
Point  as  to  ^  ^°"o  Period  was  to  determine  whetlier  the  descended' 

descended  *624  assets  *  were  applicable  before  or  after  devised  lands 
'"*^'^''''  which  the  testator  had  simply  charged  with  (not  par- 

ticularly selected  and  appropriated  for  the  pa3'ment  of)  his  debts  {i.e. 
between  the  third  and  fourth  classes  in  the  preceding  series) ,  and  the 
question  was  finally  settled  in  favor  of  the  prior  liabilitj'  of  the  heir  (though 
with  disapprobation  of  tlie  rule),  by  Lord  Tliurlow  in  Donne  v.  Lewis  (y), 
and  by  Lord  Alvanley  in  Manning  v.  Spooner  (z).  And  in  Harmood 
V.  Oglander(a)  Lord  Eldon  recognizes  the  distinction  between  a  mere 
charge  of  debts  and  a.  devise  directing  the  mode  in  which  the  debts  are 
to  be  paid,  which  he  characterizes  as  "  thin,"  but  considers  as  too  firmlj' 
established  by  authority  to  be  disturbed.'  A  devise  to  the  heir,  though 
inoperative  according  to  the  old  law  {b)  to  breali  the  descent,  was  held 
to  demonstrate  an  intention  to  place,  and  to  have  the  effect  of  placing, 
the  heir  on  an  equal  footing  with  the  devisees,  properly  so  called,  in 
this  respect  (c). 

[Tlie  order  in  wiiich  the  descended  estates  are  liable  is  not  generally 
Land  de-  varied  in  favor  of  the  heir  by  their  being  included  with  the 
scendingsub-  devised  estates  in  the  charge  of  debts  (rf),  nor  b3'  the  circum- 
01-  trust  to  stance  that  they  come  to  the  heir  by  lapse  and  not  as  simply 
P^y-  undisposed  of  (e),  nor  \>y  both  of  these  circumstances  to- 

gether (/).  And  where  the  real  estate  is  expressly  devised  to  pay 
debts,  and  subject  thereto  part  is  devised  beneficiallj-  and  part  not,  the 
order  is  not  varied  against  the  heir  so  as  to  charge  the  descended  part 
before  the  devised  part,  but  both  parts  are  liable  pari  passu  (jr). . 

But  if,  subject  to  a  previous  trust  to  paj-,  or  charge  of,  debts  (for 
,  .  ,  ,  here  the  form  of  charge  is  immaterial)  the  real  and  personal 
undivided  estate  is  given  to  several  as  tenants  in  common,  and  one 
share.  share  lapses  ;  the  lapsed  share  ids  liable  pari  passu  with  the 

shares  effectually  devised.     Thus  in  Fisher  t;.  Fisher  (A),  where  a  testa- 

(x)  Fleming  v.  Buchanan,  3  D.  M.  &  G.  976 ;  Hawthorn  v.  Shedden,  3  Sm.  &  Gif.  305. 
See  also  Troughton  c.  Troughton,  3  Atk.  660,  601 ;  Bainton  c. Ward,  2  Atlt.  172,  n.,  by  Sanders.] 
((/)  2  B.  C.  C.  257.  (z)  3  Ves.  114.  (u)  8  Ves.  125. 

(h)  But  now  see  stat.  3  &  4  Will.  4,  c.  106,  s.  3;  ante,  Vol.  I.  p.  74. 

(c)  Biedei-man  e.  Sevmour,  3  Beav.  368.  [And  since  3  &  4  Will.  4,  t.  106,  see  Strickland 
1).  Strickland,  10  Sim.  374. 

(d)  William.s  •».  Chitty,  3  Ves.  545 ;  Barber  )'.  Wood,  4  Ch.  D.  885. 

(f )  Williams  ?'.  Chitty,  supra ;  per  Kindersley,  V.-C,  Dady  «.  Hartridge,  1  Dr.  &  Sm.  241. 

(f)  Williams  v.  (Jhittv,  .supra. 

Iff)  Stead- ».  Hardaker;  L.  R.  15  Eq.  175.  (/i)  2  Kee.  610. 

debts  over  jreneral  bequests,  the  courts  do  not  property  "  of  the  testator  conveys  that  frac- 
incRne  to  declare  gifts  specific,  and  will  not  do  lion  in  gross,  so  as  not  to  subject  it  to  reduc- 
so  unless  a  clear  intention  appear  in  the  will  tc  .tion  for  the  testator's  debts.  Stevens  v.  Bur- 
make  them  such.  Wilcox  v.  Wjlcox,  13  Allen,  gess,  61  Me.  89. 

2.'52,  256;  Newton  v.  Stanley,"  28  N.  Y.  61;  i  See  Bailey  v.  Ekins,  7  Ves.  (Sumner's 

Kirbv  V.  Potter,  4  Ves.  748;  XttorneyGen.  i'.  ed.)  .^19,  note  {a);  Davies  r.  Topp,  1  Bro.  C. 

Parkin.  Ambl.  566;    Briggs   v.  Ho"sford,  22  G.  (Perkins's  ed.)  524;    Donne  i).  Lewis,  2 

Pick.  288;  Boardman  v.  Boardman,  4  Allen,  Bro.  C.  C.  (Perkins's  ed.)  257. 
179.  A  bequest  of  "one  third  of  tlte  personal 

582 


LEGAL   AND   EQUITABLE  ASSETS.  *625 

tor  devised  his  freehold  estates  amongst  his  seven  children,  and  em- 
powered his  executors,  notwithstanding  the  preceding  devises,  to  sell 
so  much  of  the  freehold  estates  as  should  be  necessary  for  payment  of 
his  debts  funeral  and  testamentary  expenses,  and  directed  the  money 
so  raised  to  be  applied  in  payment  of  such  debts,  &c.  accord- 
ingl}',  and  that  the  surplus  *  money  should  go  according  to  the  *625 
preceding  devise  of  the  freehold  estates.  The  testator  then  gave 
his  leaseholds  amongst  his  seven  children,  and  bequeathed  his  personal 
estate  (except  leaseholds)  to  his  daughter  E.,  exonerated  from  his 
debts,  &c.,  and  charged  his  freeholds  as  the  primary  fund,  and  his 
leaseholds  as  the  second  fund,  for  payment  of  his  debts,  &c.  One 
share  of  the  freeholds  and  leaseholds  lapsed  bj^  the  death  of  a  child ; 
and  it  was  held  by  Lord  Langdale  that  the  testator  had  appropriated 
first  his  freeholds,  and  secondly  his  leaseholds,  as  the  special  fund  for 
payment  of  his  debts,  that  the  interest  which  the  deceased  child  would 
have  taken  if  he  had  lived  was  a  share  of  so  much  only  as  remained 
after  deducting  debts,  and  therefore  that  his  share  of  so  much  only 
lapsed.  In  other  words,  the  lapsed  share  was  liable^an  passu  with  the 
shares  well  devised. 

So,  in  Wood  v.  Ordish  (i),  where  a  testator  by  will  dated  in  1832 
devised  all  his  real  and  personal  estate  subject  to  the  pa^--  .      , 
ment  of  his  debts  to  one  for  life,  with  remainder  to  three  order  lapsed 
persons  as  tenants  in  common,  and  afterwards  purchased  gcenlfng  to" 
other  lands  which  were  of  course  unaffected  by  the  will :  one  the  heir  con-   ' 
of  the  shares  in  remainder  lapsed,  and  it  was  held  by  Sir  J.    "  "  ^' 
Stuart,  V.-C,  that  the  simply  descended  lands  must  first  be  exhausted, 
and  that  the  lapsed  share  of  the  devised  estate  was  then  applicable  for 
paj-ment  of  debts  pari  passu  with  the  other  shares  ;  observing  that  if 
the  descended  estates  were  sufficient  the  life-estate  and  the  remainder 
in  the  entirety,  including  the  lapsed  share,  would  be  freed  ;  but  that  if 
the  descended  estates  were  not  sufficient,  then  a  part  of  the  devised 
estates  must  be  taken  before  any  enjoyment  could  be  had  of  the  life- 
estate,  because  the  charge  was  upon  the  entirety  of  the  fee-simple.  For 
the  same  reason  none  of  the  rights  in  remainder,  whether  by  lapse  or 
by  the  devise,  could  accrue  till  the  charge  of  debts  was  provided  for ; 
the  share  of  the  heir  was  thus,  as  to  the  liabilitj'  to  the  charge,  on  the 
same  footing  as  the  other  shares. 

These  two  cases  were  treated  by  Sir  W.  P.  "Wood  without  any  dis- 
tinction as  laying  down  the  principle  that  as  between  the  heir  at  law, 
the  next  of  kin  and  the  residuary  devisees  and  legatees,  a  lapsed  share 
of  real  and  personal  estate  ought  to  be  applied  in  the  same  order  as  if 
the  legatee  had  survived ;  and  they  were  followed  by  him  accord- 
ingly (A).] 

(i)  3  Sim.  &  Gif.  125. 

(A)  Peacoclc  v.  Peacock,  34  L.  J.  Ch.  315.  See  also  Ryves  v.  Ryves,  L.  R.  11  Eq.  539. 
The  rule  had  long  before  been  established  with  regard  to  residue  of  personal  estate;  see 
Eyre  v.  Marsden,  1  My.  &  C.  231;   Trethewy  v,  Helyar,  4  Ch.  D.  53.    It  does  not  appear 
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*626  *  Where  several  distinct  properties,  subject  to  a  common 
Principle  of  charge,  are  disposed  of  among  several  persons,  recourse  is 
when  ap-"°'  ^^^i  ^J'  an  obvious  rule  of  justice,  to  the  principle  of  con- 
plied,  tribution.  Thus,  if  the  testator,  after  subjecting  his  real 
estate  to  the  payment  of  his  debts  or  legacies,  devised  Blackacre  to  A. 
and  Whiteacre  (/) ,  [or  the  residue  of  his  real  estate  (m),]  to  B.,  and 
these  estates  in  tlie  administration  of  the  assets  become  applicable,  the 
charge  will  be  thrown  upon  the  devisees  in  proportion  to  the  value  of 
their  respective  portions  of  the  propertj'.  And,  by  parity  of  reason, 
where  several  estates,  subject  to  a  common  charge,  devolve  b}'  descent 
upon  different  persons  (which  happens  where  they  descended  to  the  last 
owner  from  opposite  lines  of  ancestrj-,  and  his  own  paternal  and  mater- 
nal heirs  are  different  persons,  or  they  are  held  by  several  tenures,  in- 
volving different  courses  of  descent) ,  the  same  principle  of  contribution 
obtains  («).-' 

And  the  rule  is  the  same  where  the  property  charged  is  partly  real  and 
T       .   ■  ,      partly  pei'sonal.     Thus,  if  a  testator,  after  commencing  his 

Immatenal       i         J   r-  i  7  & 

that  part  of  will  witli  a  general  direction  that  his  debts  shall  be  paid, 
chaiSedir'^  proceeds  to  dispose  specifically  of  his  real  and  personal 
real  and  part  estate  among  different  persons  ;  as  the  charge  would,  we 
persona .  j^^^^  seen,  affect  the  whole  property,  so  given,  real  as  well 
as  personal,  the  devisees  and  legatees  will  bear  their  respective  shares 
of  the  burden  pro  rata  (0). 

It  should  seem  then,  that,  although  personaltj'  not  expressh'  charged 
with  debts  is  applicable  before  real  estate  not  so  charged,  3-et  when 
both  species  of  pr6perty  are  expressly  onerated  [and  the  pcrsonalt}-  is 
specifically  bequeathed],  no  distinction  of  this  nature  is  admitted,  but 
the  whole  stands  on  an  equal  footing. 

In  precise  accordance  with  this  principle,  too,  where  a  testator  creates 
Effect  where  Out  of  real  and  personal  estate  a  mixed  fund  to  answer  cer- 
real  and  per-  ^^j^^  charges,  he  is  considered  as  intending,' not  that  tlie  per- 
constitutea  sonalty  shall  be  the  primary  and  the  realt}'  the  auxiliary 
to'answer  f""'^  ft"'  those  charges,  but  that  each  shall  contribute  rata- 
charges.  bly  to  the  common  burden.     And  it  is  immaterial  that  the 

combined  fund  comprises  the  whole  of  the  testator's  real  and  personal 
estate.^ 

what,  if  any,  weight  was  attributed  to  the  personalty  being  given  with  the  realty  in  laying 
down  the  rule  as  to.tlie  realty.] 

il)  See  Heveningham  v.  Heveningham,  2  Vern.  355,  1  Eq.  Ca.  Ab.  117;  Growcock  v. 
Smith,  2  Cox.  .$97;  Carter*.  Barnardiston,  1  P.  W.  501;  [Johnson  v.  Child;  4  Hare,  87.] 
See  also  3  P.  W.  98.  [(m)  Gibbins  r.  Eyden,  L.  R.  7  Eq.  371.] 

(n)  See  Lord  Eldon's  judgment  in  Aldrich  1).  Cooper,  8  Ves.  390.  See  this  case  [and 
Leonino  v.  Leonin<i,  10  Ch.  D.  460]  as  to  the  question  whether  a  mortgage  equally  affects  both 
subjects  comprised  in  it,  or  the  one  was  to  h^ first  applied. 

(0)  Irvin  V.  Ironmonger,  2  R.  &  My.  531.  > 

1  See  Hays  ».  Jackson,  6  Mass.  153;  sanclei'eri).  Tucker,  2  Binn.  525;  Witman  k. 
Livingston  v.  Livingston,  3  Johns.  Ch.  148;  Norton,  6  Binn.  395;  Kidnev  t'.  Coussmaker, 
Livingston  v.  Newldrk,  lb.  312;  Marvin  v.  1  Ves.  Jr  436;  Bench  ?\  Miles,  4  Madd.  187. 
Stone,  2  Cowen,  781.  See  Swoope's  Appeal,  27  Penn.  St.  58. 

2  See  Adams  v.  Bracliett,  5  Met.  282 ;  Has- 
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*  Thus,  in  Eoberts  v.  "Walker  {p) ,  where  a  testatrix  gave  to  *627 
trustees  certain  freehold  copj'hold  and  leasehold  estates  and  Real  and  per- 
shares  in  certain  companies,  and  all  other  real  and  personal  ^Sea^'""* 
estate,  upon  trust  to  sell  and  convert  the  same,  and  as  to  mixed  fund 
the  moneys  arising  therefrom,  and  the  rents  and  profits  in  eertaiT'^'^ 
the  mean  time,  upon  trust  in  the  first  place  to  pay  all  her  charges, 
debts  funeral  and  testamentary  expenses,  and  in  the  next  place  to  pay 
certain  legacies  with  interest  and  the  duty  thereon,  and  to  apply  the 
residue  in  such  manner  as  the  testatrix  by  any  codicil  should  direct. 
The  testatrix  died  without  making  any  codicil.  The  question  being, 
whether  the  debts  and  legacies  were  to  be  paid  out  of  the  personalty  so 
far  as  it  would  go,  in  exoneration  of  the  real  estate  and  for  the  benefit 
of  the  heir,  or  whether  thej''  were  to  be  borne  by  the  real  and  personal 
estate  proportionally.  Sir  J.  Leach,  M.  R.,  decided  in  favor  of  the  lat- 
ter construction,  observing,  "  "When  a  testator  creates  from  real  estate 
and  personal  estate  a  mixed  and  general  fund,  and  directs  the  whole  of 
that  fund  to  be  applied  for  certain  stated  purposes,  he  does,  in  effect, 
direct  that  the  real  and  personal  estate  which  have  been  converted  into 
that  fund  shall  answer  the  stated. purposes  and  every  of  them  pro  rata, 
according  to  their  respective  values.  If  any  of  those  purposes  fail, 
then  the  part  of  the  fund  which,  according  to  the  intention  of  the  tes- 
tator, would  otherwise  have  been  applicable  to  those  purposes,  is  undis- 
posed of.  As  far  as  this  part  of  the  fund  has  been  composed  of  real 
estate,  the  heir  is  to  have  the  benefit  of  it  as  so  much  real  estate  undis-  , 
posed  of;  and  as  far  as  this  part  of  the  fund  has  been  composed  of  per- 
sonal estate,  I  am  of  opinion  that  it  is  personal  estate  undisposed  of  for 
the  benefit  of  the  next  of  kin  ;  and  in  order  to  ascertain  the  proportions 
which  will  thus  belong  to  the  heir  and  next  of  kin  respectively,  it  must 
be  referred  to  the  master  to  compute  the  respective  values  of  the  real 
and  personal  estate,  which  are  thus  blended  by  the  testator  into  one 
common  fund." 

So,  in  Stocker  v.  Harbin  (9),  where  a  testator  gave  all  his  real  and 
personal  estate  to  A.,  B.  and  C,  upon  trust  to  sell  all  his 
real  estate  and  convert  into  money  his  personal  estate  ;  and  he  thiwn^on 
directed  his  trustees  to  stand  possessed  of  the  monevs  ^^^^  ?"''  P®'"" 

■^  •^  sonal  estate 

to  arise  by  *  vntue  of  his  will,  in  trust  to  pay  all  his     *628  as  a  mixed 
just  debts  and  funeral  and  testamentary  expenses,  ^"'"^' 

and  then  to  appropriate  and  take  out  of  his  said  trust  moneys  the  sum  of 
1,000/.,  and  invest  the  same  in  manner  therein  mentioned  for  the  benefit 
of  his  son  D.,  which  sum,  in  a  certain  contingency,  was  to  revert  to  and 
become  part  of  his  residuary  moneys  and  estate ;  and  the  testator  then 
proceeded  to  give  certain  directions  concerning  his  residuary  moneys 

(/))  1  R.  &  My.  762;  see  also  Dunk  v.  Fenner,  2  R.  &  My.  557;  [Fourdriii  v.  Gowdev,  3 
My.  &  K.  383;  "West  v.  Cole,  4  Y.  &  C.  460;  Cradock  ».  Given,  2  Sm.  &  Gif.  241 ;  Young  v. 
Hassard,  1  Jo.  &'  Lat.'466;  Robinson  v.  London  Hospital,  10  Hare,  19;  Simmons  v.  Rose, 
6  D.  M.  &  G.  411 ;  Bedford  ».  Bedford,  35  Beav.  584.] 

(J)  3  Beav.  479;  [Shallcross  v.  "Wright,  12  Beav.  505. 
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and  estate.  The  testator  by  an  unattested  codicil  revoked  the  legacy 
of  1,000Z. ;  and  Lord  Langdale,  M.  R.,  held  that,  as  the  codicil  was  in- 
operative in  regard  to  the  freehold  estate,  the  legacy  remained  in  force 
as  to  sucli  proportion  of  it  as  was  paj'able  out  of  the  produce  of  the  free- 
holds, for  the  legacy,  being  given  out  of-  a  mixed  fund  constituted  of 
both  real  and  personal  estate,  would  have  been  payable  out  of  both  in 
proportion  to  their  respective  amounts  (?■) . 

Again,  in  Salt  v.  Chattaway  («) ,  where  a  testator  devised  and  be- 
queathed his  real  and  personal  estate  in  trust  to  sell,  and  out  of  the 
proceeds  and  out  of  the  ready  money  he  might  die  possessed  of,  to  pay 
to  J.  100/.,  and  to  divide  one  third  of  the  residue  of  the  monej-s  to 
arise  as  aforesaid  among  J.  and  five  other  persons  ;  J.  died  in  the  tes- 
tator's lifetime.  It  was  held  that  the  next  of  kin  and  the  heir  were  en- 
titled to  their  proportionate  parts  of  the  lapsed  share  of  the  residue,  and 
that  the  legacy  of  1001.  fell  into  the  residue  and  passed  by  the  gift 
thereof  (t) .  Lord-  Langdale  observed,  that  the  two  sorts  of  estate  being 
blended,  each  contributing  in  proportion  to  fulfil  the  purposes  which 
could  be  accomplished,  the  share  of  residue  which  had  lapsed  must  be 
deemed  to  consist  of  proportionate  parts  of  the  two  sorts  of  estate. 

[Whether  this  blending  has  been  effected  is  a  frequent  question.  As 
J,  it  concerns  the  partial  exoneration  of  the  personal  estate 

mixed  fund  from  its  regular  burdens,  it  depends  on  principles  presently 
IS  created.  ^  ^^  discussed  («) .  It  may,  however,  be  observed  here 
that  the  mere  fact  that  the  real  and  personal  estate  are  given  together, 
upon  trust  out  of  the  issues,  dividends,  interest  and  profits  thereof  to 
pay  debts,  legacies,  or  annuities,  has  been  often  held  insuffloient 
*629  to  exempt  the  personal  estate  from  its  primary  *  liabilitj^  (x) . 
And  it  was  said  by  Sir  G.  Turner,  L..  J.,  in  Tench  v.  Cheese  (y), 
that  "  in  order  to  effect  that  purpose  there  must  be  a  direction  for  the 
sale  of  the  real  estate,  —  so  as  to  throw  the  two  funds  absolutelj'  and 
inevitably  together  to  answer  the  common  purposes  of  the  wiU." 

But  this  dictum  was  criticised  in  Allan  v.  Gott  (z) ,  where  a  testator 
Allan ».  Gott.  directed  his  debts  and  funeral  and  testamentary  expenses  to 
be  paid  out  of  his  personal  estate  ;  and,  after  various  legacies  (not  in 
question)  and  a  specific  devise,  he  devised  and  bequeathed  all  other  his 
real  estate  and  all  his  moneys  and  securities  and  all  other  his  personal 
estate  to  trustees  on  the  trusts  thereinafter  declared ;  and  he  empowered 
his  trusted  in  case  and  as  often  as  they  should  think  fit  to  sell  call  in 
and  convert  into  monej^  all  and  every  his  said  real  and  personal  estate ; 

(r)  But  if  the  gift  out  of  the  real  estate  had  been  of  a  legal  rent-charge,  a  court  of  law 
would  have  given  effect  to  the  whole  charge  out  of  the  real  estate.  Locke  v.  James,  H  M.  & 
Wels.  912,  where  it  is  suggested  that  there  might  be  a  remedy  in  a  court  of  equitv,  sed  qu.] 

(s)  3  Beav.  576.  [See  also  Att.-Gen.  v.  Southgate,  12  Sim.  77,  83,  12  L.  J.  Cli".  147;  Shall- 
cross  V.  Wright,  12  Beav.  506.] 

(()  As  to  this,  vide  ante,  Vol  I.  p.  642.  [(«)  Infra,  s.  3. 

{x)  Boughtoni!.  Boughton,  1  H.  L.  Ca.  406,  reversing  1  Coll.  26;  Blann  v.  Bell,  5  De  G. 
&  S.  665;  Tidd  «.  Lister,  3  D.  M.  &  G.  857;  Bentley  v.  Oldtield,  19  Beav.  225;  Tench  v. 
Cheese,  6  D.  M.  &  G.  453 ;  Ellis  v.  Bartrura,  25  Beav.  110. 

(y)  6  D.  M.  &  G.  467.  (z)  L.  E.  7  Ch.  439. 
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and  he  directed  that  they  should  stand  possessed  of  the  residue  of  his 
said  real  and  personal  estate  and  of  the  moneys  arising  from  the  sale 
thereof  or  of  anj'  part  thereof  if  and  when  sold  upon  trust,  after  pay- 
ment of  his  debts  funeral  and  testamentary  expenses  and  the  legacies 
thereinbefore  bequeathed,  to  invest  the  residue  of  the  same  trust  moneys, 
and  out  of  the  interest,  dividends,  and  annual  proceeds  thereof  to  paj'  a 
liffe-annuitj'  to  his  wife  in  satisfaction  of  her  claims  on  a  certain  settled 
sum,  which  she  was  to  release  to  his  trustees,  and  he  directed  them  to 
apply  that  sum  in  augmentation  and  "  as  part  oithe  fund  to  arise  from 
the  residue  of  his  real  and  personal  estate."  He  then  directed  his  trus- 
tees, by  and  out  of  the  said  trust  estates  moneys  and  premises,  to  raise 
six  large  legacies,  and  gave  the  residue  of  his  said  real  and  personal 
estate  to  A.,  his  heirs,  executors,  administrators,  and  assigns.  A.  died 
before  the  testator.  It  was  held  by  Sir  W.  James,  L.  J.,  that,  as  be- 
tween the  heir  and  next  of  kin,  the  annuity  and  the  six  legacies  were 
charged^on  the  real  and  personal  estate  pro  rata.  Keferring  to  Sir  G. 
Turner's  dictum,  he  said  it  had  been  argued  from  it  that  Tench  v.  Cheese 
established  as  a  rule  of  law  that  there  must  be  conversion  out  and  out, 
but  that  that  was  not  really  necessary  for  the  decision  of  that  case,  and 
that  the  distinction  between  an  absolute  direction  and  a  discretionary 
power  to  sell  was  not  there  before  the  court :  that  there  must  be  other 
modes  of  ascertaining  an  intention  to  exonerate  the  personal 
estate  besides  an  absolute  direction  *  to  sell,  otherwise  the  rule  *630 
would  exclude  a  case  in  which  a  testator  said  expressly  that  he 
meant  his  real  estate  to  be  the  primarj'  fund  (a).  Here  the  L.  J. 
thought  there  was  strong  evidence  of  intention  to  create  a  mixed  fund. 
The  testator  "  has,  in  fact,  put  the  whole  property  into  the  hands  of  the 
trustees  as  one  mixed  estate,  with  a  full  discretion  in  them  to  sell  and 
apply  if  and  as  they  think  fit  the  whole  of  the  realty  before  they  touch  a 
single  portion  of  the  personalty;"  and  "by  way  of  evidencing"  the 
mixed'  and  special  character  of  the  fund  he  had  created,  he  had  directed 
that  the  settled  money  should  be  added  to  that  which  he  had  himself 
called  the  fund  to  arise  from  the  residue  of  his  real  and  personal  estate. 

It  seems,  too,  that  where  pecuniary  legacies  are  given,  and  afterwards 
"  the  residue  of  the  real  and  personal  estate,"  so  that  under  the  rule  in 
Greville  v.  Browne  (J) ,  the  legacies  are  charged  on  the  realty,  the  realty 
and  personalty  are  liable  pari  passu  (c) . 

In  Falkuer  t)., Grace  {d) ,  a  testator  gave  his  real  and  personal  estate 
in  trust  to  pay  one  moiety  of  the  rents,  dividends,  &c.  to  A.,  «  , 
and  out  of  the  other  moiety  to  pay  an  annuity  to  B. ,  and  it  directed  out 
was  held  by  Sir  G.  Turner,  V.-C.  ("  distinguishing  the  case  "haresufreal 
from  Boughton  v.  Boughton"),  that  the  annuity  was  payable  and  personal 
pro  rata  out  of  the  real  and  personal  estates.     The  ground 

(a)  But  of  course  Turner,  L.  J.  was  speaking  only  of  cases  where  the  intention  was  not 
express.  (b)  7  H.  L.  Ca.  689,  ante  p.  605. 

(c)  See  Gainsford  ».  Dunn,  L.  E.  17  Eq.  405;  Wells  v.  Eow,  48  L.  J.  Ch.  476, 

(d)  9  Hare,  281. 
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of  this  judgment  is  not  reported :  but  as  there  are  no  burdens  regularly 
incident  to  a  share  of  personalty,  there  was  here  no  prima  facie  liabihty 
to  be  negatived.  Once  divided  into  shares,  the  estate  is  assumed  to  be 
no'longer  assets,  but  the  property  of  the  devisees,  subject  to  the  bur- 
dens imposed  by  the  will  on  their  respective  shares. 

The  order  in  which  a  testator  directs  his  estate  to  be  administered 
-    ,.  ,  may  be  such  as  impliedly  to  show  that  one  of  two  devisees 

Implied  ex-  ■'  . 

onerationota  or  legatees  IS  to  have  priority  over  the  other,  though  under 

order^o/ad^    the  gift  simply  to  them  they  would  have  contributed  rata- 

ministiation    bly  to  payment  of  debts.     Thus,  in  Legh  v.  Legh  (e)  a  testa- 

iiecte  .         ^Qj.  (jgyjggj-i  jj[g  g_  estate  to  certain  uses,  and  he  devised 

his  M.  estate  to  trustees  upon  trust  to  sell  and  raise  portions  for  his 

younger  children,  and  from  and  after  the  complete  performance  and 
*631     *  satisfaction  of  all  and  every  the  trusts  powers  and  authorities  thereby 

given  and  declared  and  subject  thereto  in  the  first  instance,  and  also 
subject  to  the  payment  of  debts  and  other  legacies,  he  directed  the  trus- 
tees to  stand  possessed  of  the  M.  estate  in  trust  for  his  eldest  son  abso- 
lutel3'.  The  M.  estate  was  only,  sufficient  to  pay  the  portions  and  some 
of  the  debts,  and  it  was  contended  that  the  portions  and  the  B.  estate 
ought  to  contribute  ratabty  towards  remaining  debts  ;  but  Sir  L.  Shad- 
well;  V.-C,  held  that  the  B.  estate  was  alone  liable  in  the  iirst  instance. 
That  this  was  the  true  construction  is  evident  from  the  fact  that  the 
testator  directed  the  portions  to  be  paid  in  priority  to  the  debts,  while 
he  must  be  considered  to  have  known  that  the  law  ranked  the  debts  in 
priority  to  the  devisees  of  the  B.  estate,  which  latter  priority  he  had  not 
disturbed  ;  the  order  of  priority  contemplated  hy  him  therefore  was  — 
1,  Portions  ;  2,  Debts  ;  3,  Devisees  of  the  B.  estate  ;  and  the  property 
being  insufficient  for  all  three  classes,  the  deficiency  fell  on  the  devisees 
in  exoneration  of  the  portions. 

The  apportionment  between  the  several   species  of  property  of  the 
liability  to  a  charge  imposed  on  them  by  the  testator  operates 
ment  of  Only  as  between  the  respective  devisees  of  the  properties 

not  aliect'ner-  charged,  and  does  not  affect  the  person  entitled  to  the  charge  ; 
son  entitled  to  thus  if  real  and  personal  property  are  blended  and  charged 
°  "^^'  with  a  legacy,  and  by  codicil,  the  real  property  is  given  freed 

from  the  charge,  the  personaltj'  remains  subject  to  the  whole  charge  (/).] 

II.  As  to  the  general  right  of  a  devisee,  [in  cases  not  affected  bj^  the 
Legatee  of  an  statute  17  &  18  Vict.  c.  113,  hereafter  stated,]  to  be  exon- 
chattel  en-  erated  from  an  incumbrance  to  which  the  testator,  either 
titled  to  claim  before  or  after  the  making  of  his  will,  has  subjected  the  de- 

exoneration.  °  "^ 

(e)  15  Sim.  125.  See  also  Eaikes  v.  Boulton,  29  Beav.  41 ;  Earl  of  Portarlington  v.  Damer, 
4  D.  J.  &  S.  161. 

(/)  Tatloclc  I).  Jenkins,  Ka.y,  654,  where  Wood,  V.-C,  said,  "  Suppose  there  had  been  a 
devastavit,  could  not  the  person  interested  in  the  charge  raise  the  whole  charge  out  of  the 
realty  V*  As  to  the  ei?ect  of  the  devastavit  where  debts  are  charged  on  the  real  estate  "if 
the  personal  estate  should  be  insufficient,"  see  Richardson  v.  Morton,  L.  R.  13  Eq.  123,  and 
cases  cit.  ib.  125. 
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vised  estate,  there  cannot,  at  this  da,y,  be  anj-  doubt  or  controversy. 
And  it  is  clear  that  the  legatee  of  any  chattel,  specificallj'  bequeathed, 
has  the  same  right. 

[Thus  where  a  testator  holding  lands  for  which  he  received  rent  and 
paid  a  head-rent,  died  leaving  arrears  of  rent  due  to  him  Arrears  of 
which  he  specificalh''  bequeathed,  and  also  arrears  of  head-  p™',°rav 
rent  due  from  him,  it  was  held  that  the  latter  must  be  payabieby 

paid  out  *  of  the  general  personal  estate  in  exonera-     *632  jease!" 
tion  of  the  specific  legatee  {h) . 

So  a  sum  due  from  the  testator  to  his  lessor,  in  respect  of  a  renewal 
granted  during  the  testator's  lifetime,  is  payable  out  of  the  Nor  renewal 
general  personal  estate,  in  exoneration  of  a  specific  legatee  "jJe^j^^"^" 
of  the  leasehold  (t).     And  the  specific  legatee  of  leaseholds,  testator's 
on  which  the  testator  had  covenanted  to  build,  has  been  „  '  *'" 
held  {k)  entitled  to  have  the  covenant  performed  at  tlie  ex-of  perform- 
pense  of  the  general  personal  estate,  although  the  time  for  '°S tt^^b^d 
performing  the  covenant  has  not  expired.    But  where  a  lessee  g^^^^  ^^  ^^ 
was  liable  for  dilapidations  at  the  time  of  his  death,  it  was  dilapidations. 
held  that  his  specific  legatee  must  himself  bear  the  cost  of  repairs  (0- 

Again,]  .if  a  testator  bequeaths  a  watch  or  a  painting,  and  it  turns 
out  that  at  his  decease  the  watch  or  painting  is  in  pawn,  the  Cliattel  must 
legatee  is  entitled  to  have  it  redeemed.  And  by  parity  of  f„VsMdS(f'^ 
reason  if  a  testator  specifically  bequeaths  a  legacy  to  which  legatee. 
he  is  entitled  under  a  will,  and  afterwards  assigns  such  legacy  by  wa}'' 
of  mortgage,  the  legatee  may  claim  to  have  the  mortgage  debt  liquidated 
in  exoneration  of  the  subject  of  gift ;  aud  it  would  be  immaterial  that 
the  mortgage  deed  contained  a  power  of  sale,  by  virtue  of  which  the 
mortgagee  might  have  absolutel}^  disposed  of  the  propertj'  and  thereby 
have  defeated  the  bequest  (to)  ;  for  in  all  these  cases  the  mortgage  being 
considered  to  have  been  created  by  the  testator  for  his  own  convenience, 
and  not  for  the  purpose  of  subtracting  so  much  from  the  bequest,  the 
act  is  not,  as  between  the  parties  claiming  under  the  will,  an  ademption 
pro  tanto,  and  cannot,  without  at  least  equal  impropriety,  be  termed  a 
partial  revocation,  though  the  latter  designation  has  been  commonly 
applied  to  it.  If,  therefore,  the  testator's  right  of  redemption  remain 
unbarred  at  his  decease,  the  devisee  or  legatee  is  entitled  to  require  that 
it  shall  be  exercised  for  his  benefit.  [And  if  the  executor  fails  to  per- 
form this  duty  the  legatee  is  entitled  to  compensation  (w).J 

(A)  Barry  v.  Harding,  1  Jo.  &  Lat.  489;  but  not  so  rent  falling  due  after  testator's  death ; 
see  Hawkins  v.  Hawkins,  13  Ch.  D.  470,  and  per  Jessel,  M.  R.,  L.  E.  20  Eq.  316. 

(i)  Fitzwilliams  v.  Kelly,  10  Hare,  266.  But  not  fines  falling  due  on  renewals  effected 
upon  deaths  happening  after  the  testator's  death,  ib. 

(4)  Marshall  v.  Holloway,  5  Sim.  196.  This  case  was  referred  by  Turner,  V.-C,  in  Fitz- 
williams V.  Kelly,  10  Hare,  277,  to  the  particular  provisions  of  the  will,  and  not  to  any 
general  rule  of  law. 

(0  Hickling  II.  Bowver,  3  Mac.  &  G.  643;  and  see  Hawkins  v.  Hawkins,  13  Ch.  D.  470. 
Cf.  Harris  v  Poyner,  I'Drew.  174,  182.] 

(m)  Knight  v.  Davis,  3  My.  &  K.  358.  In  this  case  the  mortgage  was  created  for  the 
benefit  of  the  legatee  himself.  [(re)  Bothamley  v.  Sherson,  L.  R.  20  Eq.  304.] 
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*633  *  Upon  the  same  principle,  it  has  been  held  that  the  specific 
„  .„  .  legatee  of  shares  in  a  railway  company  or  any  other  such 
tee,  when  eu-  adventure,  on  which  at  the  testator's  death  the  whole 
subscript'ioa^  amount  subscribed  has  not  been  paid,  is  entitled  to  have  the 
on  shares  future  calls  paid  out  of  the  general  personal  estate,  or  auj' 
pai   up,  other  fund  on  which  the  testator  may  have  thrown  the  bur- 

den of  his  debts  (o).  [But  this  is  now  considered  to  have  carried 
—when  the  doctrine  too  far  (p).     Assets  would  be  tied  up  indefl- 

""'•  nitely  until  all  possible  calls  were  paid  up.     It  is  difficult  to 

suppose  that  a  testator  ever  intended  that:  it  was  therefore  held  by 
Sir  J.  Romilly  that  the  liability  of  the  general  estate  depended  on  the 
question  whether  the  calls  were  made  before  or  after  the  testator's 
death  (q).  And  this  was  followed  by  Sir  R.  T.  Kindersley,  who  said  the 
right  principle  was  that  if  any  paj'ment  was  necessary  at  the  testatoi''s 
death  to  constitute  him  a  complete  shareholder,  it  must  be  made  ont  of 
his  estate  ;  but  if  he  was  then  a  complete  shareholder,  whether  the  con- 
cern had  advanced  to  working  order  or  not,  all  calls  made  after  his 
death  must  be  borne  by  the  specific  legatee  (r) .  These  are  incident  to 
the  chattel  bequeathed  like  rent  to  leaseholds  (s). 

Sir  W.  P.  Wood,  indeed,  drew  a  distinction  in  Re  Box  (t),  where  the 
whole  of  a  testator's  personalty,  including  shares,  was  given  to  be  en- 
joj-ed  in  specie  by  one  for  life,  and  the  shares  were  given  over  after  her 
death ;  in  this  case  he  held  that  calls  made  during  the  life  of  the  tenant 
for  life  were  payable  out  of  the  general  assets,  since  the  distribution 
of  them  was  not  therebj'  delaj'ed  beyond  the  time  indicated  b^'  the  tes- 
tator. He  also  held  that  the  tenant  for  life,  being  entitled  to  the  spe- 
cific enjoyment  of  the  whole  estate,  was  entitled  to  saj-  that  the  shares 
should  ,not  be  touched  for  the  purpose  of  paying  calls,  and  that  the  pay- 
ment must  be  made  out  of  some-part  not  producing  so  good  an  income. 
But  this  decision  is  not  easily  reconcilable  with  Fitzwilliams  v.  Kelly 
(u),  where,  under  similar  circumstances,  except  that  the  propertj'>.was 
leasehold,  and  the  paj'ment  a  fine  on  renewal,  it  was  held  b}'  Sir  G. 
Turner,  V.-C,  that  the  fine  rhust  be  borne  by  the  leaseholds 
*634  alone,  the  tenant  for  life  (x)  *  keeping  down  the  interest.  "  I  do 
not  know,"  said  the  V.-C,  "  how  I  can  hold  that  the  devisee  of 
an  estate  liable  to  be  defeated  (i.e.  by  the  non-payment),  has  a  right 
against  the  general  estate  of  his  devisor  to  have  that  defeasible  estate 
turned  into  an  indefeasible  one,  or  to  be  indemnified  against  the  con- 
sequences of  his  own  neglect  in  suffering  it  to  be  defeated.  The  pay- 
Co)  Blount  V.  Hipkins,  7  Sim.  51;  [Jacques  i).  Chambers,  4  Railw.  Cas.  499.  11  Jur.  295, 
reversing  2  Coll.  435;  WriRht  v.  Warren,  4De  G.  &  S.  367;  Clive  v.  Clive,  Kay,  600. 

(p)  By  Sir  E.  Supden,  1  Jo.  &  Lat.  490. 

(o)  Armstrong  «.  Burnet.  20  Beav.  424;  Adilams  v.  Ferick,  26  Beav.  384. 

(r)  Day  v.  Oav,  1  Dr.  &.  Sm.  261.  (s)  Per  Jessel,  M.  R.,  L.  R.  20  Eq.  316. 

(«)  1  H.  &  M."552. 

(u)  10  Hare,  266,  276,  not  cited  in  Re  Box. 

(x)  See  also  as  to  the  proportionate  liability  of  tenant  for  life  and  remainder- man,  Harris  v. 
Poyner,  1  Drew.  174,  182.    But  see  infra,  n.  (z). 
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ment  of  this  fine  is  an  element  necessarilj'  incident  to  the  preservation 
of  the  lease,  and  the  person  taking  the  benefit  of  the  lease  must  take  its 
burdens  also." 

Where  the  person  named  as  legatee  repudiates  the  legacy,  Legatee  may 
he  cannot  of  course  be  subjected  to  any  of  the  liabilities  burden  b.v 
attaching  to  the  testator's  interest  (y).]  lelc"'"^"  "'^ 

But  the  points  T^hich  [in  cases  not  falling  within  the  statute  17  &  18 
Vict.  c.  113,]  have  been  chiefly  in  controversy  and  are  here  to  be 
considered,  are :  — 

1st,  Whether  the  will  indicates  an  intention  that  the  devisee  or  lega- 
tee shall  take  cum  onere  (z)  ;  and,  if  not,  then',  2dl3',  Out  of  Mortgaged 
what  funds    he  is  entitled  to  claim  exoneration  (a) .     The  j^  be^^xra!" 
courts  require  very  clear  expressions  in  order  to  fasten  the  erated. 
incumbrance  on  the  devisee  or  legatee  of  the  property  in  question. 

Thus  it  is  settled  that  a  devise  of  lands,  subject  to  the  mortgage  or 
incumbrance  thereupon^  does  not  so  throw  the  charge  on  the  pgyigg  j^j. 
estate,  as  to  exempt  the  funds  which  by  la'w  are  preferably  j^ct  to  the 
liable  {b)  ;  the  testator  being  considered  to  use  the  terms  ^"^  9<^3'- 
merely  as  descriptive  of  the  incumbered  condition  of  the  property,  and 
not  for  the  purpose  of  subjecting  his  devisee  to  tlje  burden,  —  a  con- 
struction which,  though  well  estabhshed,  it  is  probable  generallj' defeats 
the  intention. 

[So  where  a  testator  having  two  estates  subject  to  one  mortgage  de- 
vised one  estate  to  A.  subject  to  the  paj'ment  of  part  of  the 
debt,  and  the  other  to  B.  subject  to  the  payment  of  ]^cTto  speci- 

the  *  residue,  it  was  held  that   this  only  fixed  the     *635  liedpartof 
proportions  in  which  the  estates  inter  se  were  to  bear  ™°'  ^*^^' 

the  charge,  and  did  not  imply  that  the  devisees  were  to  take  them  cum 
onere  (c). 

And  even  where  lands  were  devised  upon  trust  for  sale,  and  the  pro- 
ceeds were  to  be  applied  in  the  first  [place  to  paj'  off  a  mort-  ^^^ise  upon 
gage  debt  of  6,000Z.  charged  on  another  estate  (c?),  and  in  trusttoseil 
the  next  place  to  paj'  off  all  other  mortgages  charged  on  mortgages 
the  lands  devised,]   Sir  J.  Leach,  M.  E.,  held  that,  as  it  doesnotmake 

iy)  Moffett  II.  Bates,  3  Sm.  &  Gif.  468. 

(2)  It  may  happen  that  a  devisee  for  life  is  to  take  cum  nnere,  while  a  remainder-man  is 
entitled  to  exoneration.  See  Sargent  v.  Roberts,  12  Jur.  429, 17  L.  J.  Ch.  117;  and  vice  versa. 
Wheildon  v.  Spode,  15  Beav.  537. 

(a)  As  to  the  right  to  exoneration  being  barred  by  lapse  of  time,  see  Newhouse  v.  Smith, 
2  Sm.  &  Gif.  314.] 

(6)  Serle  v.  St.  EIov,  2  P.  W.  386;  Duke  of  Ancaster  v.  Mayer,  1  B.  C.  C.  454;  Astlev  v. 
Earl  of  Tankerville,  3  B.  C.  C.  545.  1  Cox,  82;  [Barnewell  v.  Lord  Cawdor,  3  Mad.  453; 
Phillips  V.  Parker,  Taml.  136:]  Bickham  v.  Crutwell,  3  M.  &  Cr.  763 ;  [Townshend  v.  Mostyn, 
26  Beav.  72.]  See  also  Lord  Eldon's  judgments  in  Milnes  v.  Slater.  8  Ves.  306;  Bootle  v. 
Blundell,  1  Mer.  227,  and  Noel  v.  Lord  Henley,  in  D.  P.,  1  Dan.  336,  [12  Pri.  213. 

(c)  Goodwin  v.  Lee,  1  K.  &  J.  377. 

(d)  The  paj'ment  of  this  mortgage  debt  was  by  a  codicil  expressly  thrown  on  the  mort- 
gaged estate  in  exoneration  of  the  personal  estate,  and  it  is  presumed,  though  the  report  is  not 
clear  on  the  subject,  that  the  personalty  was  not,  in  direct  contravention  of  the  codicil,  held 
liable  to  the  discharge  of  this  debt.] 
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inortpged  "appeared  on  the  whole  -will  that  the  testator  did  not  intend 
riiy  imbie.  to  exonerate  his  personal  estate  from  the  mortgage  debts, 
the  devisees  of  the  residue  of  the  proceeds  of  the  fund  were  entitled, 
under  the  general  rule,  to  have  the  personalty  applied  in  exoneration  of 
the  lands  devised  (e) . 

[Where  an  estate  in  mortgage  was  devised  to  A.  "he  paj'ing  the 
Effect  of  mortgage  thereon,"  Lord  Langdale  held,  that  this  imposed  a 
words  "he  condition  on  the  devisee  and  exonerated  the  personal  es- 
mortgage  tate(/)  ;  but-the  decision  is  directly-  opposed  to  two  uncited 
thereon."  cascs  (g) ,  in  which  it  was  held  that  similar  words  applied  to 
debts  and  legacies  did  not  impose  a  condition. J 

Suppose,  then,  that  the  will  contains  no  intimation  of  an  intention  to 
the  contrary,  the  devisee  of  a  mortgaged  estate  is  entitled  to 
to"exoneiate    have  the  incumbrance  discharged  out  of  the  following  funds  : 
mortgaged      igt^  fhe  general  personal  estate  (A)';  2dly,  Lands  expressly 
devised  for  payment  of  debts  (i)  ;  3dly,  Lands  descended  to  the 
heir  (k)  ;  and  4thly,  Lands  devised  charged  with  dehts{V)  :  and  if  the  charge 
happened  to  reach  the  last  class  of  estates,  and  if  the  devised  mort- 
gaged estate  were  included  therein  (as  it  of  course  would  be  if  the 
charge  were  general) ,  the  devisee  in  question  would  be  liable  to  con- 
tribute ratablij'  with  the  other  devisees  (m). 
*636        *  But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  have 
it  exonerated  out  of  personalty  specifically  bequeathed,  —  a  point 
Not  specific     which  was  determined  in  O'Neal  v.  Mead  (n),  where  a  testa- 
legacies;        tor  having  devised  lands,  which  he  had  mortgaged,  to  his 
eldest  son  in  fee,  and  bequeathed  a  leasehold  estate  to  his  wife,  it  was 
held  that  the  leasehold  premises,  being  specifically  bequeathed,  were 
not  liable  to  pay  oif  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  incumbered  leaseholds  cannot  call 
upon  a  specific  legatee  of  unincumbered  leaseholds  to  contribute  towards 
the  liquidation  of  the  mortgage  debt  aflecting  the  former  exclusively ; 

(e)  Wythe  v.  Henniker,  2  My.  &  K.  635.  [But  according  to  Webb  v.  Jones,  post,  the 
decision  should  have  been  otherwise,  for  another  reason. 

(/)  Loclihart  v.  Hardv,  9  Beav.  379.    See  Hatch  v.  Skelton,  20  Beav.  453. 

((/)  Bridgman  v.  Dove,"  3  Atk.  201;  Mead  v.  Hide,  2  Vern.  120,  noticed  post.] 

(h)  Phillips  V.  Phillips,  2  B.  0.  C.  27.3,  and  cases  cited. 

(i)  Serle  «.  St.  Elov,  2  P.  W.  386 ;  [Lomax  v.  Lomax,  12  Beav.  285 :]  and  other  cases 
cited  ante,  622. 

(k)  Galton  ».  Hancock,  2  Atk.  424,  427,  430;  [Davies  v.  Topp,  2  B.  C.  C.  259,  n.;]  and 
other  cases  cited  ante,  622. 

Ul)  Bartholomew  i).  May,  1  Atk.  487,  1  West,  255;  Middleton  v.  Middleton,  15  Beav. 
450.] 

(m)  Carter  v.  Barnardiston,  1  P.  W.  505 ;  [Middleton  v.  Middleton,  15  Beav.  450 ;  Harper 
V.  Munday,  7  D.  M.  &  G.  369.] 

(n)  1  P.  W.  693;     [Emuss  v.  Smith,  2  De  G.  &  S.  737,  738.] 

1  Plimpton  V.  Fuller,  11  Allen,  139;  ante,  widowhood,  with  remainder  to  his  children, 

p.  622,  note  1.     Under  a  will  directing  the  a  note  given  by  the  testator  in  pavment  for 

payment  of  all  the  testator's  debts  out  of  his  real  estate,  and  secured  by  a  mortgage  thereon, 

estate,  bequeathing  the  residue  of  his  per-  is  to  be  paid  out  of  his  personal  estate,  imless 

sonal  estate  to  his  wife  absolutely,  and  de-  the  creditor  elects  to  resort  to  the  real  estate, 

vising  his   real  estate   also   to  her  ■  during  Ift  wes  v.  Dehon,  3  Gray,  205. 
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and  a  direction  that  the  mortgage  money  shall  be  paid  out  of  the  gen- 
eral personal  estate  would  not  confer  such  right  (o). 

It  is  clear,  also,  that  the  devisee  of  a  mortgaged  estate  cannot 
claim  exoneration  as  against  pecuniary  legatees.  Thus,  in  norpecuniary 
Lutkins  v.  Leigh  (p),  where  the  testator  having  mort-  legacies; 
gaged  certain  lands,  devised  them  to  his  wife  for  life,  with  remainder 
over,  and  gave  her  a  legacy'  of  1,500/.,  and  bequeathed  the  residue  of 
liis  personal  estate  to  other  persons.  The  personal  estate  not  being  suf- 
ficient to  pay  the  1,500/.  and  liquidate  the  mortgage.  Lord  Talbot  held 
that  the  devisees  must  take  the  devised  estate  cum  onere. 

And,,  of  course,  such  a  devisee  is  not  entitled  to  call  upon  the  devi- 
sees of  other  lands,  not  charged  by  the  testator  with  debts,  nor  other  de- 
for  contribution,  although  such  other  estates  were  liable  to  ^'r^^d  lands ; 
the  creditor  (q).  It  is  true  that  a  devisee  of  incumbered  land  can 
only  claim  exoneration  out  of  property  which  the  creditor  of  the  testa- 
tor can  reach,  but  the  converse  of  the  proposition  is  not  true. 

The  application  of  descended  estates  in   exoneration  of  a  devised 
estate  has  generally  been  thought  to  be  a  hardship  upon  the    . 
heir ;  but  such  an  opinion  can  only  be  maintained  on  a  descended 
ground  which  would  go  to  prove  that  the  estate  ought  not  to  exonerating 
be  exonerated  at  all,  namelj^  that  the  devisee  was  intended  devised 
to  take  cum  onere,  which  is  probably  in  general  the  case  ;  for  '^^  ^  ^^' 
if  it  be  admitted  that  the  testator  meant  the  incumbrance  to  be 
*  liquidated,  it  would  seem  to  follow  that  the  devisee  should  be     *G3'7 
placed  in  the  same  position  as  if  the  mortgage  were  a  debt  not 
affecting  the  estate,  and  should  only  be  liable  to  contribute  to  or  pay  it 
precisely  to  the  same  extent  as  any  other  claim  upon  the  general  assets : 
though  the  courts,  it  will  be  observed,  have  not  carried  the  rule  quite 
so  far.     The  extent  of  the  devisee's  claim  to  exoneration  seems  now  to 
be  well  defined  by  the  cited  cases. 

So  where  an  estate  descends  subject  to  a  mortgage,  the  heir  is  enti- 
tled to  exoneration  out  of  those  funds  which  in  the  estab-   „  .      ^..,  . 

,,,„,.        .,1  .  ,  ,,    //eir  entitled 

lished  order  of  application  (r)  are  anterior  to  the  descended  to  exonera- 
assets,  namel}',  the  general  personal  estate,  and  realty  ex-  ''""■ 
pressly  devised  for  the  payment  of  debts  (s) . 

The  principle  of  the  preceding  cases,  however,  extends  only  to  in- 

(o)  Halliwell  v.  Tanner,  1  R.  &  My.  633. 

\p)  Cas.  t.  Talb.  53.  See  also  Liicy  v.  Gardener,  Bunb.  137;  and  Lord  Loughborough's 
judgment  in  Hamilton  «.  W'orley,  2  Ves.  .Jr.  65 ;  [Johnson  v.  Child,  4  Hare,  87.] 

(o)  Lord  Hardwickc's  judgment  in  Galton  v.  Hancock,  2  Atk.  438;  [Emuss  v.  Smith,  2  De 
G.  &  S.  722.]  In  the  former  case  the  debt  was  secured  by  bond,  a  circumstance  not  now  a 
necessary  ingredient  in  the  case.      Vide  ante.  583. 

(r)  See  ante,  G22. 

(s)  Hill  V.  Bishop  of  London,  1  Atk.  621;  [Chester  ».  Powell,  7  Jur.  389;  Yonge  «.  Furse, 
20  Beav.  380.  The  lirst  case  is  a  peculiar  one.  The  mortgaged  lands  were  copyholds  (which 
were  not  then  assets  either  at  law  or  in  equity),  and  the  cop^'hold  heir  was  held  entitled  to  be 
exonerated  out  of  lands  specifically  devised,  though  merely  charged  with  debts.  If  he  had 
been  heir  of  fee-simple  lands,  the  lands  descended  would  have  been  liable  before  the  lands 
charged ;  see  order  of  liability,  ante,  622.] 
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Exoneration  cumbrances  created  by  the  testator  or  ancestor  himself;  for 
not'extend  to  ^^^  claim  to  exoneration  is  founded  on  the  notion  that  the 
estates  which  personal  estate  of  the  testator  who  made  the  mortgage  had 
testator  cum  the  benefit  of  its  creation,  and  therefore  shall  be  the  fund 
vnere.  to  liquidate  it ;  and  cases  which  do  not  fall  within  the  rea- 

son are  excluded  from  the  operation  of  the  rule.  Thus  it  is  clear  that 
where  the  estate  has  come  to  the  last  owner,  either  bj'  devise  or  de-  • 
scent,  incumbered  with  a  mortgage,  and  he  has  done  no  act  in  his  life- 
time evincing  an  intention  to  make  the  debt  his  own,  the  personal 
estate  (not  having  had  the  benefit  of  the  mortgage)  will  not  be  liable  to 
pay  it ;  but  the  devisee  or  heir  of  the  last  owner  will  take  the  estate 
cum  onere ;  nor,  it  seems,  will  the  act  of  such  last  owner,  rendering 
Unless  he  himself  personally  liable  to  the  debt,"  [even  though  he  be 
manifest  an  also  residuary  legatee  of  the  first  mortgagor's  personal  es- 
adopt  the  tate,]  in  every  instance  transfer  it  to  himself  as  between  his 
debt.  oicra  representatives,  unless  such  appears  upon  the  whole 

transaction  to  have  been  his  deliberate  intention  (0-^ 
*638         *  Thus  it  has  been  held  that  the  giving  a  bond  or  covenant 

on  the  transfer  of  the  mortgage  has  no  such  efiect  {u) ,  even 
Acts  not  though  [the  convej-ance  on  transfer  be  made  freed  from  the 
amounting  to  old  equity  of  redemption  and  subject  to  a  new  proviso,  and] 
a  op  ion.  include  an  agreement  to  pay  a  higher  rate  of  interest  (x),  or 
a  further  sum  be  advanced  to  pay  an  arrear  of  interest  on  such  mort- 
gage (y) ,  in  which  case  the  effect  is  inerely  to  convert  interest  into 
principal ;  and  in  Duke  of  Ancaster  v.  Mayer  (z)  it  was  so  decided, 
though  a  small  further  principal  sum  was  advanced,  and  a  further  real 
security  given  for  the  whole. 
Nor  in  such  a  case  is  the  personal  estate  of  the  last  owner  rendered 

(0  Scott  V.  Beecher,  5  Mad.  96 ;  [Earl  of  Ilchester  v.  Earl  of  Carnarvon,  1  Beav.  209  ;  Earl 
of  Clarendon  u.  Barham,  1  Y.  &  C.  C.  C.  688;  Swainson  v.  Swainson,  6  D.  M.  &  G.  648.  In 
Bond  V.  England,  2  K.  &  J.  44,  Wood,  V.-C,  said  these  decisions  proceeded  on  the  gi'ound 
that  the  same  party  had  both  funds  under  his  control.  This  is  not  easily  to  be  collected  from 
the  reports.  However,  the  V.-C.  held  them  not  applicable  to  the  case  then  before  him,  where 
the  testator  had  never  administered  at  all  to  the  estate  of  the  original  mortgagor,'  and  so  could 
not  be  said  to  have  ever  had  his  personal  estate  under  his  controM 

(a)  Bagot  V.  Oughton,  1  P.  W.  347  ;  Evelyn  v.  Evelyn,  2  P.  W.  664;  Leman  v.  Newnham, 
1  Ves.  61;  Lacam  v.  Mertins,  ib.  312.  See  also  Eobinson  i>.  Gee,  ib.  251;  Duke  of  Ancaster 
V.  Mayer,  1  B.  C.  C.  454;  Earl  of  Tanker\'ille  v.  Fawcett,  1  Cox,  237,  2  B.  C.  C.  57. 

(x)  .Shafto  V.  Shafto,  1  Cox,  207,  2  Cox's  P.  W.  664,  n.  [This  case  seems  to  overrule 
Donisthorpe  v.  Porter,  2  Ed.  162,  where  it  was  held  that  a  bond  and  covenant  and  reservation 
of  a  new  equity  of  redemption  made  the  personal  estate  of  the  heir  primarily  liable,  but  the 
exact  nature  of  the  transaction  is  not  stated ;  it  seems  to  have  been  a  mortgage  to  a  person 
already  entitled  to  a  charge  raisable  under  the  trusts  of  a  term.] 

ly)  Earl  of  Tankerville  i).  Fawcett,  1  Cox,  237,  [2  B.  C.  C.  57;  and  see  Shafto  v.  Shafto, 
supra,  where  it  was  held  that  an  arrear  of  interest  due  on  the  death  of  the  devisee  in  fee  was 
a  charge  on  the  mortgaged  property,  in  exoneration  of  his  personal  estate ;  contra  as  to  a 
devisee  for  life,  or  an  infant  devisee  in  tail,  who  must  keep  down  the  interest  so  far  at  least 
as  the  rents  and  profits  will  go.  Burgis  ».  Mawbey,  T.  &  R.  167.  A  further  sum,  advanced 
for  the  owner's  own  personal  benefit,  will  of  course  remain  his  own  personal  debt.  Lacam  v. 
Mertins,  1  Ves.  312.1 

(2)  1  B.  C.  C.  454;  but  see  Woods  ».  Huntingford,  3  Ves.  128;  [and  Lushington  ».  Sewell, 
1  Sim.  435.] 

1  See  Hewes  v.  Dehon,  3  Gray,  205,  208. 
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primarily  liable  by  a  covenant  or  bond  given  for  particular  purposes,  as 
upon  the  apportionment  of  the  debt  among  several  persons  entitled  to 
different  parts  of  the  property  subject  to  the  charge  (a) .  [Nor  where 
the  equity  of  redemption  has  become  divided  among  several  persons 
does  a  new  proviso  for  redemption,  providing  for  reconvej-ance  to  each 
person  of  his  own  share,  throw  the  debt  upon  such  persons  personally, 
since  it  onlj'  expresses  what  the  law  would  imply  (6) . 

But  in  Barham  v.  Earl  of  Thanet  (c)  part  of  the  mortgage  debt  and 
part  of  the  lands  only  were  transferred,  the  transferror  (or  ^],g^g  ^^^^^ 
last  owner)  covenanted  to  pay  the  transferred  portion  of  the  ov  security 
debt  with  interest  at  a  different  rate,  and  there  was  a  new  two  partsf " 
proviso  for  redemption  on  pa3'ment  of  that  portion  with  in-  held  a  new 
terest  at  the  end  of  Jive  years,  the  remainder  of  the  debt  ""'^  ^^^''' 
continuing  on  the  *  reinainder  of  the  old  security ;  and  Sir  J.     *639 
Leach  held  that  the  last  owner  had  taken  the  debt  ujDon  himself, 
and  that  in  substance  the  transaction  was  not  an  assignment  of  part  of 
the  original  mortgage  debt,  but  a  release  of  part  of  the  securitj'  and  a 
new  mortgage.     It  is  presumed  that  he  considered  that  nothing  could 
be  considered  as  mere  assignment  which  did  not  leave  the  whole  lands 
subject  to  the  whole  debt.     Here  the  equities  were  certainly  altered,  for 
the  mortgagor  might,  as  he  in  fact  did,  redeem  one  mortgage  without 
the  other. 

Again,  in  Bruce  v.  Morice  (d)  a  mortgaged  estate  was  devised  to  the 
testator's  eldest  son  in  tail,  and  other  lands  were  devised  to  case  where 
trustees,  upon  trust  to  sell  and  pay  debts,  and  paj'  the  sur-  iiekUhat  heir 
plus  to  his  said  son  ;  but  if  the  son  should  satisfy  the  ered-  to  make  debt 
itors,  the  trustees  should  desist  from  the  sale.  The  trustees  disown. 
never  acted,  and  the  son  entered  on  both  estates,  never  paid  the  mort- 
gage debt,  but  joined  in  a  transfer  with  a  new  proviso  for  redemption 
and  a  covenant  for  payment,  with  interest  at  a  different  rate.  It  was 
held  by  Sir  J.  K.  Bruce,  V.-C,  that  the  son's  personal  estate  was  pri- 
marily liable,  on  the  ground  that  he  must  be  presumed  to  have  acted  as, 
he  did  in  pursuance  of  the  will,  which  gave  him  the  option  of  prevent- 
ing a  sale  by  taking  the  debts  on  himself.' 

In  Townshend  v.  Mostyn  (e)  there  was  at  the  testator's  death  a  debt 
of  20,000^.  secured  by  mortgage  on  an  estate  which  had  come  to  him 
from  his  father  subject  to  a  portion  of  the  debt,  the  testator  having 
himself  created  the  residue  of  the  debt  and  covenanted  for  payment 
of  the  whole.  Sir  J.  Romilly,  M.  R.,  held  that  the  whole  20,000?. 
had  become  the  debt  of  the  testator,  and  that  the  devisee  must  be 
exonerated.] 

(a)  Forrester  v.  Leigh,  Amb.  171,  2  Cox's  P.  W.  664,  n. ;  Billinghurst  ».  Walker,  2  B. 
C.  C.  604.  as  to  which,  see  SirW.  Grant's  judgment  in  Earl  of  Oxford  v.  Rodney ,^14  Ves.  425. 

[(A)  Hedges  v  Hedges,  5  De  G.  &  S.  330.  (c)  3  My.  &  K.  607. 

(a)  2  De  G.  &  S.  389.  The  son  was  also  residuary  legatee;  but  as  to  that,  see  Earl  of 
Clarendon  v.  Barham,  1  Y.  &  C.  C.  C.  688 ;  he  was  also  from  the  first  surety  for  the  debt,  but 
the  ratio  decidendi  was  that  stated  in  the  text. 

(e)  26  Beav.  72.] 
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"Where  a  testator  charges  his  estate  with  the  paj'ment  of  his  debts,  an 
Charge  of  incumbrance  on  a  real  estate  devised  or  descended  to  him 
debts  con-      ^Qi  qq^  be  considered  as  his  debt,  so  as  to  bring  it  within 

iinpfi  to  tp^rA— 

tor's  own        the  operation  of  the  charge. 

^^^^^-  Thus,  in  Lawson  v.  Lawson(/),   where  A.,  being  tlie 

devisee  of  real  estate  which  was  subject  to  certain  incumbrances,  died, 
leaving  the  estate  so  subject,  and  having  by  his  will  charged  his 
*640  real  and  personal.estate  with  the  payment  of  his  debts,  and  *  de- 
vised the  real  estate  to  B.,  and  appointed  his  wife  executrix. 
The  wife  having  in  the  administration  of  the  assets  paid  off  the  charge 
on  the  real  estate  devised  by  the  first  testator,  it  was  held  that  she  was 
entitled  to  satisfaction  from  B.,  whose  estate  was  thus  exonerated  ;  for 
that  A.,  in  charging  his  estate  with  his  debts,  could  not  intend  to  in- 
cumber it  with  debts  which  were  not  his  in  contemplation  of  law. 

And  where  a  person,  to  whom  lands  are  devised  or  descend  subject 
Acts  not  to  the  payment  of  debts  or  legacies,  executes  a  bond  [or 
kdoptio™o/°  promissory  note]  or  a  mortgage  of  the  devisor's  or  ancestor's 
debt.  estate  to  raise  yioney  for  payment  of  the  debts  (g) ,  or  to  a 

legatee  to  secure  his  legacy  (h) ,  he  has  not  by  these  acts  primarilj'  sub- 
jected his  personal  estate.  Such  also  was  adjudged  to  be  the  result 
where  the  heir  mortgaged  an  estate  to  paj-  simple  contract  debts  owing 
by  his  ancestor  to  which  the  real  estate  was  not  liable  (i) . 

The  same  doctrine,  to  a  certain  extent  at  least,  applies  to  cases  in 
Rule  where  which  the  estate  was  purchased  by  the  testator  subject  to  the 
chases'cM""  charge,'  for  it  has  been  held  that  "where  a  man  buys  sub- 
onere.  ject  to  a  mortgage,  and  has  no  connection,  or  contract,  or 

communication  with  the  mortgagee,  and  does  no  other  act  to  show  an 
Intention  to  transfer  the  debt  from  the  estate  to  himself,  as  between  his 
heir  and  executor,  but  merely  that  which  he  must  do  if  he  paj-s  a  less 
price  for  it  in  consequence  of  that  mortgage,  that  is,  indemi;iifies  the 
vendor  against  it,  he  does  not  by  that  act  take  the  debt  upon  himself 
personallj' "  {h)  ;  but  at  his  death  the  person  upon  whom  the  estate  de- 
volves takes  it  cum  onere  (I). 

Covenant  And  it  is  immaterial  whether  the  covenant  with  the  vendor 

dor;  be  to  pay  the  debt  or  to  indemnify  him  against  it  {m).^ 

(/)  3  B.  P.  C.  Toml.  424.  See  also  Lawson  v.  Hudson,  1  B.  C.  C.  58;  Hamilton  0. 
Worley^  2  Ves.  Jr.  62,  4  B.  C.  C.  199. 

(0)  Perkyns  v.  Baynton,  2  Cox's  P.  W.  664,  n.;  Bassett  V.  Percival,  1  Cox,  268;  Noel  v. 
Lord  Henlev,  7  Pri.  241,  Dan.  211,  322  [12  Pri.  213]. 

(7i)  Hamilton.!;.  Worlev,  2  Ves.  Jr.  62,  4  B.  0.  C.  199;  [Matheson  v.  Hardwicke,  2  Cox's 
P.  W.  665,  n.] 

(0  Earl  of  Tankerville  v.  Fawcett,  1  Cox,  237,  2  B.  C.  C.  57. 

(k)  Per  Sir  R.  P.  Arden,  M.  R.,  in  Woods  v.  Huntingford,  3  Ves.  128. 

(1)  Cornish  v.  Shaw,  Ch.  Gas.  271;  Pocklev  v.  Pockley,  1  Vern.  36 ;  Duke  of  Ancaster  v. 
Mayer,  1  B.  C.  C.  454. 

(ot)  [Tweddell  v.  Tweddell,  2  B.  C.  C.  101,  152;]  Butler  v.  Butler,  5  Ves.  534. 

1  But  see  Thompson  v.  Thompson,  4  Ohio  has  paid  off  part  of  the  incumbrance;  and, 
St.  333.  although  the  purchaser  has  even  rendered 

2  The  same  is  true  althoiigh  the  purchaser      himself  liable  at  law  to  the  mortgagee  or  cred- 
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But  if  the  mortgagee  be  a  partj'  to  the  transaction,  the  ven-  —with  the 
dee  covenanting  with  him  to  pay  the  debt,  and  the  estate  be  yi°g'f,nounts 
subjected  to  a  fresh  proviso  for  redemption,  it  will  be  consid-  to  adoption 
ered,  with  respect  to  the  purchaser's  representatives,  as  a  pur- 
chase of  the  whole  estate,  not  of  the  equitj'  of  redemption  merely  («). 

*  And  the  same  principle  of  course  applies  where  upon  the  pur-     *641 
chase  the  mortgage  is  transferred  to  a  new  mortgagee,  who  ad- 
vances a  further  sum  of  money. 

Thus  in  Woods  v.  Huntingford  (o),  where  the  deceased  ancestor,  hav- 
ing purchased  the  equity  of  redemption  in  consideration  of  his  agreeing 
to  take  upon  himself  the  mortgage  debt,  afterwards  obtained  a  further 
sum  fro"m  the  mortgagee,  and  executed  to  him  a  mortgage  for  the  whole  ; 
Sir  E.  P.  Arden  held  that  he  had  made  the  mortgage  debt  his  own,  so 
as  to  entitle  the  heir  upon  whom  the  land  had  descended  to  have  it 
exonerated  out  of  the  personal  estate. 

From  the  observations  of  the  M.  R.  in  this  case,  it  is  to  be  inferred 
that  he  thought  that  almost  any  dealing  by  a  purchaser  of  an 
equity  of  redemption  with  the  mortgagee,  by  which  he  had  between  pur- 
rendered  himself  liable  to  him  to  pay  the  debt,  would  amount  ^'^y?" "j 
to  an  adoption  of  the  debt,  as  between  his  own  represemta-  redemption 
tives.     He  observed,  that  in  most  of  the  cases  collected  by  ^^yig'^e"'' '"' 
Mr.  Cox,  in  his  note  to  Evelyn  v.  Evelyn  (p),  (on  which  he 
pronounced  a  high  encomium),  the  estate  had  come  to  the  owner  by 
descent  or  devise  (q).^ 

But  it  is  clear  that  an  actual  dealing  with  the  mortgagee  is  not  essen- 
tial to  render  the  debt  personal  to  the  purchaser,  for  the  same  d^i,^  belongs 
effect  will  be  produced  if  the  transaction  between  the  vendor  '"  purchaser 

(n)  Parsons  v.  Freeman,  2  Cox's  P.  W.  661,  n.,  [Amb.  115,  n.  by  Blunt,  where  it  appears 
that  there  waa  a  separate  agreement  by  the  purchaser  with  the  mortgagee,  so  that  the  case  is 
not  opposed  to  the  authorities  cited  in  the  last  note;  as  to  which  see  per  Sugden,  C.,  in  Barry 
ti.  Harding,  1  Jo.  &  Lat.  485,  486.]  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves.  417 ;  Waring 
V.  Ward,  5  Ves.  670,  7  Ves.  332. 

(o)  3  Ves.  128.  Compare  this  case  with  Duke  of  Ancaster  v.  Mayer,  1  B.  C.  C.  454, 
noticed  ante,  638,  which  it  is  remarkable  was  not  cited  by  the  M.  R. 

(p)  2  P.  W.  664,  n. 

(j)  The  principal  exception  is  Forrester  v.  Leigh,  1753,  2  Cox's  P.  W.  664  n.,  Amb.  171, 
where  the  testator  had  purchased  several  estates  subject  to  mortgages,  with  regard  to  one  of 
which  he  entered  into  a  covenant  for  payment  of  the  mortgage  money,  for  the  purpose  of 
indemnifying  a  trustee  ;  and  as  to  another,  which  was  part  only  of  an'  estate  subject  to  -a 
mortgage,  upon  splitting  the  incumbrance,  both  parties  reciprocally  covenanted  to  pay  their 
respective  shares  and  indemnify  each  other.  Lord  Hardwicke  thought  that  these  covenants 
would  not  have  the  effect  of  making  the  mortgages  personal  debts  of  the  testator,  being 
entered  into  for  partieiUar purposes  only.  , 

itor  for  the  payment  of  the  mortgage  debtj  v.  Walker,  2  Bro.  C.  C.  (Perkins's  ed.)  604, 

this   circumstance  will  not  be  sufficient  to  note  (i),  608,  609,  notes;  Fonbl.  Eq. b.  3,  c.  2, 

change  the  natural  course  of  assets.    There  §  1,  note  (6);  Keyzey's  Case,  9  Serg.  &  R. 

must,  in  addition  to  all  this,  be  strong  evi-  73;  Tweddell  v.  Tweddell,  2  Bro.  C.  C.  (Per- 

dence  of  intention  to  subject  the  personal  kins's  ed.)  101,  108,  and  notes;  S.  C.  ib.  164, 

estate  to  the  charge ;  as  by  an  express  direc-  note ;  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454, 

tiou  in  the  will  of  the  purchaser,  or  by  dis-  467,   notes ;   4  Kent,  420 ;    Graves  v.  Hicks, 

position,    or  hy  language  equivalent  to   an  6  Sim.  398;  Hamilton  i).  W'orley,  4  Bro.  C.  C. 

express  direction.    Cumberland  v.  Codring-  199;  S.  C.  2  Ves.  62,  note  (a)\    Gibson  ». 

ton,  3  Johns.  Ch.  229.    See  also  McLearn  v.  McCormick,  10  Gill  &  J.  66 
McLellan,  10  Peters,  625;  1  Story,  Eq.  Jur.  l  See  4  Kent,  421;  Cumberland  ».  Codring- 

§  576;  2  Story,  Eq.  Jur.  §  1248;  Billinghurst  ton,  3  Johns.  Ch.  252;  1  Story,  Eq.  Jur.  §  76. 
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where  it         and  vendee  is  such  as  to  show  that  the  purchase  was  inelu- 

Ji^ins  pCLTl  of 

the  price.  sive  of  the  mortgagee's  interest  in  the  land,  not  of  the  equity 
of  redemption  only,  the  mortgage  debt  forming  part  of  the  price  of  the 
estates  (r) . 

This  doctrine  was  distinctly  recognized  by  Lord  Thurlow  in  Bil- 
linghurst  v.  Walker  («)  ;  but  it  is  difficult  to  reconcile  with 
*642  that  *  recognition  his  decision  in  Tweddell  v.  TweddeU  [t),  that 
the  debt  had  not  been  adopted  by  the  purchaser,  where  the  pur- 
chase-money, as  stated  in  the  recital  of  the  conveyance,  included  the 
mortgage  debt,  although  in  the  testatum  clause  the  consideration  was 
stated  to  be  the  amount  of  the  mortgagor's  proportion  exclusive  of  that 
debt,  and  the  covenant  thereinafter  contained ;  and  the  vendee  then 
covenanted  to  indemnify  the  vendor  against  the  paj-ment  of  the  mort- 
gage debt. 

Still  more  difficult  is  it  to  reconcile  with  the  rule  in  question  Lord 
Case  of  Eail  Thurlow's  disapproval  of  Earl  of  Belvidere  v.  Eochfort  (m), 
of  Belvidere  which  was  as  follows  :  A.  mortgaged  to  B.  for  450Z.  and  in- 
terest. A.  afterwards  agreed  with  C.  for  the  sale  of  the 
premises  for  900/.,  and  subsequently,  in  consideration  of  900/.,  conveyed 
the  premises  to  C.  and  his  heirs.  In  the  covenant  against  incumbrances 
the  mortgage  made  to  B.  was  excepted,  and  it  was  added,  "  which  said 
principal  money  of  450/.  with  interest  thereof  from  the  10th  day  of  Feb- 
ruary last  past  before  the  date  hereof  is  to  be  paid  and  discharged  by 
the  said  C.  (the  purchaser),  his  heirs  and  assigns,  out  of  the  consideration 
money  in  this  present  deed  expressed!' (x) .  And  indorsed  on  the  convey- 
ance was  a  receipt,  signed  by  A.  (the  vendor) ,  acknowledging  the  re- 
ceipt of  the  900/.  thus,  "  450/.  sterling  in  monej'  on  the  perfection  of 
Mortgage  the  deed,  and  450/.  allowed  on  account  of  the  mortgage."  C. 
toXmipart  did  not  payoflf  the  mortgage  debt  in  his  lifetime,  and  de- 
of  the  price,  vised  the  premises  to  D.  in  fee,  whom  he  made  his  residuary 
legatee  and  executor.  D.  also  died  without  paying  off  the  mort- 
gage debt,  and  by  his  will  devised  the  estate  in  question  to  E.  in  fee, 
and  bequeathed  the  residue  of  his  personal  estate  to  F.',  whom  with 
another  he  made  executors.  Lord  Lifford  decreed  that  the  mortgage 
was  to  be  considered  as  the  debt  of  C.  (the  original  purchaser) ,  and  that 
his  personal  estate,  which  came  to  the  hands  of  D.  his  executor,  and 
since  to  the  hands  of  F.  (the  residuary  legatee  and  one  of  the  executors 
of  D.),  was  liable  to  its  Uquidation  (y) .     Against  this  decree  F.  ap- 

(r-)  Cope  V.  Cope,  2  Salk.  449 ;  Earl  of  Belvidere  v.  Eochfort,  5  B.  P.  C.  Toml.  299,  but  as 
to  which  see  post,  643. 

(s)  2  B.  C.  C.  608. 

\t)  2  B.  C.  C.  ]01,  151.  See  Sir  W.  Grant's  observations  upon  this  case,  in  Earl  of  Oxford 
V.  Ladv  Rodnev,  14  Ves.  423i. 

(m)"5B.  P."C.  Toml.  299. 

(x)  It  appears  from  the  answer  of  the  defendant  in  the  original  cause,  that  there  was  a 
covenant  to  indemnify  the  vendor  from  the  debt,  but  it  is  not  stated  in  the  case,  and  according 
to  the  view  in' which  that  circumstance  is  now  regarded,  was  certainly  not  material. 

[(?/)  Wallis,  by  Lyne,  45.] 
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pealed  to  D.  P.,  contending  that  the  mortgage  was  not  the  debt  of  C, 
and,  if  it  were,  that  E.,  as  the  devisee  of  D.,  the  devisee  of  C;,  was  not 
entitled  to  have  it  exonerated  out  of  the  assets  of  C,  the  original 
testator.  *  On  the  other  side  it  was  insisted  that  the  transaction  *643 
of  C.  with  A.  was  upon  the  face  of  it  a  contract,  not  for  the  pur- 
chase of  the  equity  of  redemption  only,  but  of  the  land  itself.  The 
plain  intent  of  the  deed  was  to  put  the  purchaser  in  the  place  of  the  ven- 
dor,who  was  to  be  no  longer  liable  (z) ,  and,  that  he  might  not  be  so,  a 
sufficient  part  of  the  purchase-money  was  left  in  the  purchaser's  hands 
for  satisfaction  of  the  mortgage,  the  purchaser  therebj^  taking  upon  him- 
self the  vendor's  bond  and  covenant  for  payment  of  the  mortgage,  as 
fully  as  if  he  had  himself  covenanted  to  pay  it  off,  and  either  the  vendor 
or  mortgagee  might  upon  that  contract  have  compelled  him  to  pay  it  off. 
The  decree  was  affirmed.  ' 

Of  this  case  Lord  Tlmrlow  has  observed  (a)  :  "  The  House  of  Lords 
were  of  a  different  opinion  to  what  I  entertain  upon  this  _  .  ,  g  ,  ■ 
case :  the  personal  estate  never  was  liable,  and  the  party  dere  v.  Roch- 
never  was  liable  to  an  action  of  covenant.  In  that  case  p/JVed'Sby 
George  {i.e.  D.  in  the  preceding  statement)  had  a  fee-simple  Lord  Thur- 
in  the  estate  ;  he  was  capable  of  giving  it  after  the  charges  °'"' 
were  extinguished  ;  however  it  was  held,  contrary  to  my  opinion,  that 
the  personal  estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  action  of  covenant 
at  the  suit  of  the  mortgagee  (to  whom  his  lordship  must  have  observa- 
referred) ,  who  was  not  a  party  to  the  deed.  If  this  be  con-  t'ons. 
sidered  necessary,  in  order  to  transfer  the  debt  to,  the  purchaser  as 
between  his  own  representatives,  it  is  idle  to  saj'  that  the  mortgage- 
money  may  form  part  of  the  price  between  the  mortgagor  and  his 
vendee.  But  surely  there  can  be  no  doubt  that  the  purchaser  would  be 
liable  to  an  action  for  money  had  and  received,  at  the  suit  of  the  mort- 
gagee, where,  as  in  Belvidere  v.  Rochfort,  the  mortgage  debt  consti- 
tutes part  of  the  purchase-money,  and  is  retained  by  him  expressly  on 
account  of  the  mortgagee.  To  affirm  that  the  mortgage  debt  does  not 
form  part  of  the  price  in  such  a  case,  is  virtuallj^  to  declare  that  it 
never  can. 

Lord  Thurlow's  disapproval  of  this  case  is  rendered  more  extraordi- 
nary by  the  circumstance  of  his  having  been  the  leading  observations 
counsel  for  the  respondent  in  the  appeal,  and,  it  is  probable,  o"  Earl  of 
contributed  greatly  by  the  force  of  his  arguments  (which  Rochfort. 
are  unanswerable)  to  the  result.     But  the  writer  cannot  help 
*  distrusting  his  own  impressions  upon  the  subject,  strong  as     *644 
they  certainly  are,  when  he  finds  that  the  opinion  of  Lord  Thur- 
low  (himself  a  high  authority)  has  been  acquiesced  in  by  Lord  Alvan- 

(z)  I.  e.  as  between  the  vendor  and  vendee,  for  it  is  clear  they  could  not  affect  the  right  of 
the  mortgagee  to  resort  to  the  vendor,  his  original  debtor, 
(o)  See  Tweddell  v.  Tweddell,  2  B.  C.  C.  107. 
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ley,  who  in  Woods  v.  Hantingford  (J)  said  :  "  Lord  Thurlow  intimates 
his  doubt*  of  Lord  Belvidere  v.  Eoehfort,  upon  which  therefore  I  shall 
not  rely,  as  there  are  many  difficulties  occurring  against  that  judgment, 
though  hy  so  high  an  authority." 

[In  Barry  v.  Harding  (c)  the  convej^ance  of  the  estate  to  the  testator 
p  was  expressed  to  be  made  by  the  mortgagor  and  mortgagee, 

in  consideia-  in  Consideration  of  the  amount  of  the  mortgage-money  paid 
gage-mon''Jy  *"  ^^^  \&t\&r,  and  of  a  further  sum  (stated  to  be  the  price  of 
and  another  the  equitj'  of  redemption)  paid  to  the  former  ;  but  in  fact  the  . 
mortgagee  mortgage-money  was  never  paid,  and  the  mortgagee  never 
does  not  exe-  executed  the  deed.  Under  these  circumstances  Sir  E.  Sug- 
den  held  that  there  was  no  contract  between  the  vendor  and 
purchaser  to  make  the  mortgage-mone}'  the  debt  of  the  latter,  the  only 
contract  was  that  it  should  be  immediatelj-  paid,  and  he  held  that  this 
did  not  throw  the  debt  personally  on  the  purchaser.] 

It  were  much  to  be  wished,  that  instead  of  adopting  a  rule  out  of 
General  which  have  grown  so  manj"^  distinctions,  the  courts  originally 

remark  on  had  said,  that,  wherever  a  man  purchases  an  equity  of  re- 
t  e  octrine.  (jgjQptJQji^  since  he  is  liable  in  equitj-,  whether  he  makes  an 
express  stipulation  or  not  (d) ,  to  indemnify  the  vendor  from  the  pay- 
ment of  the  mortgage  debt,  and  his  own  personal  estate  has  in  effect 
had  the  benefit  of  it  in  the  reduced  price  of  the  estate,  the  debt  has 
become  for  all  purposes  his  own.  But  whatever  be  the  purchaser's  in- 
tention on  the  subject,  such  intention  should,  in  order  to  avoid  dispute, 
be  distinctly  expressed  in  the  deed  bj'  which  the  equity  of  redemption 
is  conveyed  to  him. 

[The  statute  17  &  18  Vict.  c.  113  has  rendered  these  distinctions 
comparatively  unimportant.  For  even  assuming  the  purchaser  to  have 
made  the  debt  his  own,  it  seems  that  the  statute  interposes,  and,  unless 
a  contrary  intention  is  signified  bj'  some  further  act  of  the  deceased, 
makes  the  mortgaged  land  the  primary  fund  for  payment  of  the  charge 
upon  it  (e). 

Another  exception  to  the  general  rule  is  where  tte  mortgage 

*645     *  monej'  never  was  strictlj^  a  debt  but  merely  money  agreed  to 

be  settled,  even  though  the  security  comprise  a  covenant  for 

Money  set-     payment.     In  such  cases  the  mortgaged  property  is  prima- 

tied  and         j,ijy  charged.     Thus  where  a  testator  on  the  marriage  of  his 

secured  by  -^  °  .  ° 

mortgage  daughter  agreed  to  secure  to  trustees  6,000t.  for  her  mar- 
ri!y'^a''charge  "^^^S^  portion,  to  be  paid  at  the  end  of  twelve  months  after 
on  the  land,  his  death,  and  for  that  purpose  demised  certain  lands  to  the 
trustees  for  a  term  of  years  by  way  of  mortgage  for  securing  the  princi- 
pal sum  and  interest,  for  the  payment  of  which  he  also  bound  himself 

(5)  3  Ves.  131.  [(c)  1  Jo.  &  Ut.  475.] 

(a)  See  Lord  Eldon's  judgment  in  Waring  «.  Ward,  7  Ves.  337. 
[(e)  Per  Romilly,  M.  R.,  m  Hepworth  w.  Hill,  30  Beav.  483. 
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personally  by  covenant,  and  then  devised  the  lands  subject  to  the 
charges  and  incumbrances  existing  thereon,  Sir  L.  Shadwell,  V.-C, 
said  the  covenant  was  a  mere  matter  of  form  and  oul}-  auxiliary,  and 
that  at  the  time  the  charge  was  created  it  was  not  the  personal  debt  of 
tlie  party,  but  merely  a  provision  by  settlement  wliich  must  be  satisfied 
out  of  the  property-  on  which  it  was  secured  (/). 

Again,  where  a  tenant  for  life  of  settled  property  raises  by  mortgage 
under  a  power  a  sum  of  money  for  his  own  use,  and  cove-  Money  raised 
nants  for  payment  of  it,  his  personal  estate  is  not  primarily  [,"!' tlninrfOT 
liable,  though  it  received  the  benefit  (5-)  ;  and  the  same  holds  life  not  his 
with  respect  to  a  debt  incurred  and  secured  on  the  property  ^\^".^ 
by  the  settlor  himself,  prior  to  the  settlement,  which  is  after-  nor  nioney 
wards  made  expressly  subject  to  the  charge  (/() ,  and  if  the  ^hlrgedf  and 
settlor  subsequently  pays  ofi"  any  of  the  charges  he  becomes  to  which  the 

,,.  .  ,  .       .,     .  J       ^  /'x         r\      iu       ii-        settlement  IS 

hunselt  an  mcumbrancer  to  that  extent  (i).  Un  ine  otner  made  subject. 
hand  where  the  settlement  contains  a  covenant  for  paj'ment  Conim  wliere 
of  the  charge  by  the  settlor  his  personal  estate  is  primarily  p^y^ihT"' '" 

liable  (_;') .  ,         '  charge. 

Where  a  tenant  for  life  with  a  power  to  charge  and  (after  interme- 
diate limitations)  the  remainder  in  fee  to  himself  creates  a  whether 
charge,  and  afterwards  b}'  failure  of  the  intermediate  limita-  ,f?''"''^.°*    . 
tions  becomes  entitled  in  fee,  it  does  not  seem  certain  lifetime  of 

whether  *  his  personal  estate  would  be  primarily  lia-  *646  aSspri-'*^ 
ble  ;  clearly  if  he  had  died  tenant  for  life  it  would  mary  lia- 

not  {k),  and  perhaps  even  the  devolution  upon  him  during  and  mce  ' 
his  life  of  the  fee-simple  in  possession  would  not  be  held  to  ««'''■■«• 
change  the  order  of  liability  (/).  In  the  converse  case,  namely,  where 
a  settlor  with  reversion  in  fee  to  himself  covenants  to  discharge  tlie  set- 
tled estate  from  an  incumbrance  primarily  charged  thereon,  and  after- 
wards by  failure  of  the  limitations  in  his  lifetime  becomes  again  entitled 
to  the  inheritance,'  it  seems  less  open  to  question  that  his  personal 
liability  ceases,  since  the  mone}'  would  be  at  home  in  the  hands  of  the 
covenantor  (m).  i 

(/)  Graves  v.  Hicks,  6  Sim.  398 ;  and  Coventry  v.  Coventry,  2  P.  W.  222,  1  Stra.  596; 
Edwards  v.  Freeman,  2  P.  W.  437;  Lanoyt).  Duke  of  Athol,  2  Atk.  Hi;  Lechraere  v.  Charl- 
ton, 15  Ves.  193;  Loosemore  D.  Knapman,  Kay,  123. 

(ff)  .Tenkinson  n.  Harcourt,  Kay,  G88;  in  this  case  the  power  was  an  absolute  power  over 
the  whole  estate,  which  makes  it  stronger,  as  more  nearly  approaching  a  mortgage  by  an 
owner  in  fee. 

(A)  Vandeleur  v.  Vandeleur,  9  Bli.  N.  S.  15T,  3  CI.  &  Fin.  82  ;   Ibbetson  v.  Ibbetspn,  12  , 
Sim.  206;  and  see  Lewis  it.  Nangle,  ICox,  240;  Alen  v.  Hogan,  LI.  &  Go.  t.  Sugd.  231. 

(I)  lb.;  Redington  v.  Redington,.l  Ba.  &  Be.  131;  per  Lord  Eldon,  Ex  parte  Digby,  Jac. 
235  ;  Jameson  v.  Stein,  21  Beav.  5 ;  in  Vandeleur  v.  Vandeleur,  the  settlor  paid  off  some  of 
the  charges,  and  declared  such  payment  to  be  in  ease  of  the  estate,  and  the  remainder  only 
continued  on  the  estate. 

'  (j)  Barham  v.  Earl  of  Clarendon,  10  Hare,  126 ;  the  covenant  need  not,  it  is  conceived, 
be  an  express  covenant  for  payment  of  the  charge,  the  ordinary  covenants  for  title  would 
have  the  same  effect. 

(k)  See  per  Lord  Kedesdale,  Noel  v.  Lord  Henley,  Dan.  331, 332 ;  Lady  Ljingdale  v.  Briggs, 
8  D.  M.  &  G.  391. 

(/)  See  Scott «.  Beecher,  5  Mad.  96 ;  Lord  Ilchester  v.  Lord  Carnarvon,  1  Beav.  209.  But 
SPe  per  K.  Bruce,  V.-C,  1  Y.  &  C.  C.  C.  711. 

(m)  Per  Turner,  V.-C,  Barham  v.  Earl  of  Clarendon,  10  Hare,  133. 
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By  statute  17  &  18  Vict.'  c.  113,  it  was  enacted,  that  "When  anj- 
Stat.  17  &  18  person  shall,  after  the  81st  of  December,  1854,  die  seised  of 
makinK^^^'  °^  entitled  to  any  estate  or  interest  in  any  land  or  other 
mortgage  hereditaments  which  shall  at  the,  time  of  his  death  be  charged 
rUy  charge-"  ^i*''-!  ^^^  payment  of  any  sum  or  sums  of  mone^'  by  waj-  of 
able  on  laad.  mortgage,  and  such  person  shall  not  by  his  will  or  deed  or 
other  document  have  signified  any  contrary'  or  other  intention,  the  heir 
or  devisee  to  whom  such  land  or  hereditaments  shall  descend  or  be 
devised  shall  not  be .  entitled  to  have  the  mortgage  debt  discharged  or 
satisfied  out  of  the  personal  estate  or  anj'  other  real  estate  of  such  per- 
son (n),  but  the  land  or  hereditaments  so  charged  shall,  as  between  the 
diff"erent  persons  claiming  through  or  under  the  deceased  person,  be 
primarily  liable  to  the  paj-ment  of  all  mortgage  debts  with  which  the 
same  shall  be  charged,  eveiy  part  thereof,  according  to  its  value,  bear- 
ing a  proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
thereof:  Provided  always,  that  nothing  herein  contained  shall  aflfect  or 
diminish  any  right  of  the  mortgagee  on"  such  lands  or  hereditaments  to 
obtain  fuU  payment  or  satisfaction  of  his  mortgage  debt  either  out  of 
the  personal  estate  of  the  person  so  dj'ing  as  aforesaid  or  otherwise : 
Provided  also,  that  nothing  herein  contained  shall  affect  the  rights  of 
any  person  claiming  under  or  by  virtue  of  anj-  will  deed  or  document 
already  made  or  to  be  made  before  the  1st  of  January,  1855." 

Copyholds  are  within  this  act  (o),  but  the  words 
Includes  »647  "heir  or  *  devisee  to  whom  such  lands  or  heredita- 
™'''  "     '  ments  shall  descend  or  be  devised,"  had  the  effect  of 

excluding  leaseholds  (p),  and  a  share  of  monej^  to  arise  by  sale  of  land 
previously  settled  on  trust  to  sell  (q),  although  the  preceding  words 
"  interest  in  land  or  hereditaments"  would  have  included  them. 

The  act  applies  to  an  equitable  mortgage  by  deposit  of  title  deeds  (r)  ; 
Equitable  b"t  it  appeared  doubtful  whether  the  words  "  charged  by 
mortgage.  ^g^y  gf  mortgage  "  covered  a  charge  under  which  foreclosure 
was  not  the  remedy,  e.y.  a  conveyance  on  trust  for  sale.  A  vendor's 
.  lien  for  unpaid  purchase-money,  though  an  incumbrance  (s) , 
Vendor's  '  was  clearly  not  within  those  words  (t) .  And  land  charged 
1'™-  by  will  generally  with  debts  and  legacies,  and  so  devised. 

General  is  not,  iu  the  hands  of  the  devisee,  land  charged  with  a 

debtf^  ^'^™  ^y  ^''■y  °f  mortgage,  within  the  act,  unless  and  until 

(n)  I.  e.  other  than  that  so  descended  or  devised,  per  Jessel,  M.  R.  9  Ch.  D.  17. 

(o)  Piper  V.  Piper,  IJ.  &  H.  91. 

(p)  Solomon  v.  Solomon,  33  L.  J.  Ch.  4T3;  Gall  v.  Fenwick,  43  L.  J.  Ch.  178;  Hill  o. 
Wormsley,  4  Ch.  D.  665. 

(o)  Lewis  V.  Lewis,  L.  R.  13  Eq.  218. 

(r)  Pembrooke  v.  Friend,  IJ.  &  H.  132 ;  Coleby  v.  Coleby,  L.  R.  2  Eq.  803  (though  in  terms 
as  "  collateral  security  "  for  mone_v  lent  on  promissory  note) ;  Davis  d.  Davis,  W.  N.  1876, 
p.  248.     Foreclosure  is  the  regular  remedy  under  an  equitable  mortgage,  whether  the  deposit 

15  or  is  not  accompanied  by  an  agreement  to  execute  a  legal  mortgage,  Pryce  v.  Bury,  L.  R. 

16  Eq.  153  n. 

(s)  Barnwell  v.  Iremonger,  1  Dr.  &  Sm.  255. 
(t)  Hood  V.  Hood,  26  L.  J.  Ch.  616. 
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the  amount  is  ascertained  and  the  devisee  has  ' '  expressly  taken  the 
estate  subject  to  such  ascertained  charge  "  (a) . 

The  contrar}''  or  other  intention  required  to  exclude  the  operation  of 
this  act  was  held  to  be  signified  if  a  testator  gave  the  resi-  ^[,3^  words 
due  of  his  real  and  personal  estate  (a-) ,  or  his  personal  es-  will  exclude 
tate  (y),  upon  trust  for,  or  charged  with,  the  payment  of  '  ^^'^'"'^• 
his  debts,  without  express  reference  to  mortgage  debts. 

But  the  Stat.  30  &  31  Vict.  c.  69,  after  reciting  that  doubts  might 
exist  upon  the  construction  of  the  former  act,  and  that  it  Explanatory 
was  desirable  that  such  doubts  should  for  the  future  be  re-  stat.  30  &  31 
moved,  enacts  (s.  1)  that  in  the  construction  of  the  will  of    "^ '  °" 
any  person  dying  after  31st  December,  1867,  "  a  general  direction  that 
the  debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  of  his 
personal  estate  shall  not  be  deemed  to  be  a  declaration  of  an  inten- 
tion contrary  to  or  other  than  the  rule  established  by  the  *  said     *648 
act,   unless  such  contrary  or  other  intention  shall   be  further 
declared  by  words  expressly  t)r  by  necessary  implication  referring  to  all 
or  some  of  the  testator's  debts  or  debt  charged  by  waj^  of  vendor's 
mortgage  on  any  part  of  his  real  estate  ;"  and  (s.  2),  that  l'«°- 
"  in  the  construction  of  the  said  act  and  of  this  act  the  word  '  mort- 
gage '  shall  be  deemed  to  extend  to   any  lien  for  unpaid   purchase- 
money  upon  any  lands  or  hereditaments  purchased  by  a  testator." 

"  The  meaning  of  sect.   1  (said  Sir  G.  Giffard,  V.-C),  though  not 
so  happily  expressed  as  it  might  be,  appears  to  be  this,  that  ^.  , 

if  a  testator  wishes  to  give  a  direction  which  shall  be  exclude  the 
deemed  a  declaration  of  an  intention  contrary  to  the  rule  ^'^'"'^^• 
laid  down  by  L.  King's  act,  it  must  be  a  direction  applying  to  his  mort- 
gage debts  in  such  terms  as  distinctly  and  unmistakably  to  refer  to  or 
describe  them"  (z).  And  although  the  act  speaks  only  of  the  insuffi- 
ciency of  a  direction  to  pay  debts  out  of  personal  estate,  it  has  been 
decided  that  a  direction  to  paj'^  out  of  real  estate,  or  out  of  real  and 
personal  estate,  is  also  insufficient  to  exonerate  the  mortgaged  propertj^, 
unless  mortgage  debts  are  expressly  or  impliedly  referred  to  (a) .  It 
has  also  been  held  that  such  a  reference  cannot  be  implied  from  a  diree- 


(m)  Hepworth  v.  Hill,  30  Beav.  476.  The  point  here  decided  seems  not  to  be  touched  by 
the  subsequent  acts. 

(x)  Stone  V.  Parker,  1  Dr.  &  Sm.  212;  Allen  v.  Allen,  30  Beav.  395;  Newman  v.  Wilson, 
31  Beav.  33. 

(!/)  Smith  V.  Smith,  3  Gif.  263;  Mellish  v.  Vallins,  2  J.  &  H.  194;  Eno  v.  Tatham,  3  D. 
J.  &  S.  451 ;  Moore  v.  MoOre.  1  D.  J.  &  S.  602 :  overruling  Rowson  v.  Harrison,  31  Beav.  207. 
But  not  by  a  mere  direction  that  his  debts  should  be  paid  as  soon  as  mip^ht  be.  Pembrooke  v. 
Friend,  1  J.  &  H.  132;  Coote  v.  Lowndes,  L.  R.  10  En.  376;  or  should  be  paid  out  of  his 
,  estate.  Woolstencroft  v.  Woolstencroft,  2  D.  F.  &  J.  347;  Brownson  v.  Lawrance,  L.  R. 
e-Eq.  1. 

(z)  Nelson  v.  Page,  L.  R.  7  Eq.  25. 

(a)  Re  Newmarch,  9  Ch.  D.  12;  Gall  v.  Fenwick,  43  L.  J.  Ch.  178;  Re  Rossiter,  13  Ch. 
D.  355.  See  also  Sackville  v.  Smyth,  L.  R.  17  Eq.  153  (better  reported  on  this  point  43  L.  J. 
Ch.  494),  where  however  the  will  drew  a  distinction  between  incumbrances  on  real  estate  and 
other  debts;  and  per  Malins,  V.-C,  Lewis  v.  Lewis,  L.  R.  13  Eq.  227.  And  see  now  40  &  41 
Vict.  c.  34,  stated  post. 
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tion  to  pay  the  debts  ' '  in  aid  of  the  personal  and  in  exoneration  of  the 
real  estate ''  (5),  or  simply  "  in  exoneration  of  the  real  estate  "  (c). 

The  word  "testator"  as  used  in  sect.  2  was  another  of  the  "un- 
happy" expressions  occurring  in  these  acts.  Its  effect  was  to  exclude 
a  lien  for  purchase-money  where  the  purchaser  died  intestate  ((f) . 
Moreover,  this  act  omitted  to  provide  for  the  case  of  leaseholds  ' '  un- 
happily "  excluded  from  the  first. 

By  yet  another  act,  therefore,  it  is  provided  (e)  that  the  former  acts 
Amendinc  "  shall,  as  to  any  testator  or  intestate  dying  after  31st  De- 
act  40  and  41  cember,  1877,  be  held  to  extend  to  a  testator  or  intestate 
^'^ '"'  '  dying  seised  or  possessed  of -or  entitled  to  any  land  or  other 
hereditaments  of  whatever  tenure  which  shall  at  the  time  of  his  death 
Includes  be  charged  with  the  payment  of  any  sum  or  sums  of  money 
leaseholds;  by  way  of  mortgage  or  any  other  equitable  charge,  includ- 
ing any  lien  for  unpaid  purchase-money  ;  and  the  devisee  or  legatee  or 
_  ^^^  heir  shaU  not  be  entitled  to  have  such  sum  or  sums 

equitable  *649  discharged  *  or  satisfied  out  of  any  other  estate  of  the 
"^    '^*^^'  testator  or  intestate  unless  (in  the  case_of  a  testator) 

he  shall  within  the  meaning  of  the  said  acts  have  signified  a  contrary 
intention  ;  and  such  contrary  intention  shall  not  be  deemed  to  be  signi- 
fied by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuarj'  real  estate." 

Where  the  contrarj^  intention  is  shown  by  the  substitution  of  another 
fund,  the  question  arises,  is  the  act  ousted  altogether,  so  that  exonera- 
tion may  be  clairhed  generally  out  of  the  other  assets  in  the  order  ap- 
pointed by  the  old  law ;  or  is  the  act  excluded  only  to  the  extent  of  the 
substituted  fund,  so  that  if  this  proves  insufficient  the  right  to  exonera- 
tion is  exhausted  and  the  burden  comes  back  at  once  to  the  mortgaged 
land?  In  Allen  v.  Allen  (/)  Sir  J.  Eomilly,  without  deciding  the  ques- 
tion, took  pains  to  show  that  his  opinion  was  in  favor  of  the  former 
view.  But  in  Eodhouse  v.  Mold  (5-),  Sir  R.  Kindersley  decided  that 
the  latter  was  the  correct  view ;  and,  having  regard  to  the  course  taken 
bj'  recent  decisions  on  the  acts,  this  view  seems  likely  to  prevail ;  for  if 
there  was  once  a  desire  to  give  as  little  effect  .to  them  as  possible  (h) , 
those  decisions  show  that  the  desire  has  now  been  removed,  if  not  re- 
versed. 

The  acts  do  not  prescribe  any  particular  means  for  signifying  an  in- 
tention to  exclude  the  new  rule.  To  ascertain  whether  such  an  inten- 
tion is  shown,  the  whole  will  (or  other  document)  must,  as  in  other 

(6)  Re  Newmarch,  9  Ch.  D.  12,  dub.  Baggallay,  L.  J. 

(c)  Re  Rossiter,  13  Ch.  D.  355. 

(d)  Harding  v.  Harding,  L.  E.  13  Eq.  493.  (e)  40  &  41  Vict.  c.  34. 
(/)  30  Beav.  403. 

((/)  35  L.  J.  Ch.  67.  I£  the  terms  used  import  simply  and  directly  an  intention  to 
exonerate  the  mortgaged  land,  and  do  not  merely  leave  that  intention  to  be  inferred  from  the 
substitution  of  another  fund,  there  would  seem  to  be  less  difficulty  in  holding  the  act  to  be 
'wholly  excluded. 

(A)  See  per  Jessel,  M.  R.,  Gall  «.  Fenwick,  43  L.  J.  Ch.  179. 
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eases,  be  taken  into  consideration ;  and  herein  the  mode  in  which  the 
mortgaged  estate  is  disposed  of  is  material.  Limitations  in  strict  set- 
tlement per  se  are  inconclusive  (i)  ;  a  trust  for  sale  at  a  future  time,  with 
a  detailed  disposition  of  the  proceeds  after  deducting  costs  (but  not 
alluding  to  the  mortgage),  possesses  more  weight  (k). 

The  first  of  the  three  acts  directs  that  every  part  of  the  ^^^  ^^^^ 
'  mortgaged  hereditaments,  according  to  its  value,  shall  bear  apportioned 
a  proportionate  part  of  the  mortgage  debts  charged  on  the  dMermV'^ 
whole  thereof;  subject,  however,  with  the  other  provisions  parts  of  the 
of  the  act,  to  a  contrary  or  other  intention  appearing  bj'    *"  <=  aige  , 
the  will  or  deed  or  other  document  of  the  person  creating  the 
charge  (Z).    In  *Brownson  v.  Lawrance(/ra),  it  was  held  by  Lord    *650 
Romilly  that  the  fact  of  the  mortgagor  having  specifically  de- 
vised' part  of  the  mortgaged  estate,  and  left  the  other  part  to  pass  by  a 
residuary  devise,  was  of  itself  an  expression  of  his  intention  that  the 
part  which  passed  by  the  residuarj-  devise  should  be  primarily  liable  to 
the  whole  debt.     But  it  is  difficult  to  maintain  this  since  Hensman  v. 
Fryer  (n)  ;  and  in  Sackville  v.  Smyth  (o) ,  where  the  mortgagor  devised 
all  his  real  estate  to  A.  subject  to  a  life-estate  in  a  specific  portion,  it 
was  held  by  Sir  G.  Jessel,  M.  R.,  that  the  life-estate  was  subject  to  a 
porportionate  share  of  the  burden,  viz.  to  keep  down  the  interest  on  the 
specifically  devised  portion.     He  did  not  agree  with  Bi'ownson  v.  Law- 
rance.    In  Stringer  v.  Harper  (/>),  where  a  testator  mortgaged  estate  A. 
for  800/.  and  on  the  same  day  created  an  equitable  mortgage  on  estate 
I  B.  by  way  of  further  security  to  the  extent  of  200Z.  and  afterwards  by 
will  dated  in  1855  devised  B.  specifically,  but  made  no  disposition  of 
A. ;  it  was  held  bj'  Sir  J.  Romilly,  M.  R. ,  that  the  case  depended  on 
the  construction  of  the  two  written  instruments  of  even  date,  and  not 
on  the  act ;  that  A.  was  primarily  charged,  and  B.  only  in  aid,  for  part 
of  the  debt. 

The  acts  do  not  expressly  provide  for  the  common  case  of  a  mortgage 
including  both  land  and  personal  chattels.     But  it  has  been        , 

o  >■  —  where 

held  that  the  debt  must  in  such  a  case  be  apportioned  be-  real  and  per- 
tween  the  land  and  the  chattels  as  it  would  have  been  before  ^™^^  P^P" , 

erty  are  mort- 

the  acts  (9) .     The  words  in  the  first  act  which  make  the  gaged  to- 
mortgaged  land  as  between  the  diflferent  persons  claiming  ^^'  ^'^' 

(i)  See  per  Wood,  V.-C,  Pembrooke  v.  Friend,  1  J.  &  H.  134;  Coote  v.  Lowndes,  L.  R. 
10  Eq.  376.  _  (k)  Eno  ».  Tatham,  3  D.  J.  &  S.  443.' 

(J.)  On  the  construction  of  directions  for  apportionment  of  the  charge  between  tlie  different 
estates  charged,  see  Woodward  v.  Woodward,  5  Jur.  N.  S.  1281. 

(m)  L.  E.  6  Eq.  1.  ^  (n)  L.  R.  3  Ch.  420,  ante,  p.  623,  n.  (<). 

(o)  L.  R.  17  Eq.  153,  43  L.  J.  Ch.  494;  and  see  per  Malins,  T.-C,  Gibbins  v.  Eyden,  L.  E. 
7  Eq.  375. 

(p)  26  Beav.  33. 

(o)  Trestrail  v.  Mason,  7  Ch.  D.  655;  Leonine  v.  Leonine,  10  Ch.  D.  460.  See  also  Lips- 
comb V.  Lipscomb,  L.  R.  7  Eq.  501;  Evans  v.  Wyatt,  31  Beav.  217;  Gall  v.  Fejiwick,  43  L.  J. 
Ch.  178;  thelast  two  being  cases  of  freeholds  and  leaseholds  before  the  latter  were  brought 
within  the  acts.  In  Lipscomb  v.  Lipscomb,  and  Leonine  v.  Leonino,  there  was  also  a  question 
whether  on  the  construction  of  the  mortgages  themselves  the  several  mortgaged  properties 
were  made  liable  in  any  particular  order.    And  see  ante  p.  626,  u.  («). 
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througli  or  under  tlie  deceased  person  primarily  liable  to  all  mortgage 
debts  charged  thereon,  and  which  by  themselves  might  seem  to  require 
exoneration  of  the  chattels  by  the  land,  must,  it  should  seem,  on  a  fair 
interpretation,  be  controlled  bj'  the  preceding  clause,  which  defeats  the 
old  right  of  the  heir  or  devisee  to  exoneration,  and  which  is  the  govern- 
ing clause. 

Acts  apply  iu  Considering  that  the  clause  last  referred  to  was  the 

favor  of  the  *651  substantial  *  part  of  the  enactment.  Sir  R.  Kindersley 
no  next  of  held  that,  notwithstanding  the  words  "as   between 

'""•  the  persons  claiming  through  or  under  the  deceased,''  the  act 

applied  in  favor  of  the  Crown  taking  the  personaltj'  for  want  of  next 
of  kin  (j) . 

The  concluding  proviso  of  the  iirst  act  declares  that  nothing  contained 
To  what  cases  in  the  act  shall  affect  the  rights  of  persons  claiming  under 
the  second  ^ny  will  deed  or  document  made  before  1st  January,  1855. 
first  act  ap-  The  new  rule  therefore  cannot  apply  to  any  case  where  a 
P''^^-  testator  dj'ing  after  1854  has  by  will  dated  before  1855  dis- 

posed of  the  mortgaged  propertj'  specifically  or  has  made  a  general 
residuary  devise  of  his  real  estate.  And  a  will  made  before  1855  is  not 
the  less  within  the  proviso  for  having  been  republished  by  codicil  dated 
since  1854  (s).  But  the  new  rule  does  apply  as  against  the  heir  if  the 
mortgagor  dies  intestate,  although  the  property  was  purchased  and  mort- 
gaged by  the  latter  before  1855  ;  for  on  the  true  construction  of  the  act 
the  heir  claims  immediately  by  descent,  and  not  under  the  deed  of  con- 
veyance {t).  The  new  rule  has  also  been  held  to  apply,  as  against  the 
heir,  to  the  case  of  a  testator  dying  after  1854  and  having  by  will  madfe 
before  1855  made  a  general  residuarj'  bequest  of  his  personal  estate, 
but  died  intestate  as  to  his  mortgaged  estate,  although  the  rights  of  the 
residuary  legatee  were  thus  "  affected"  by  the  act.  "Affect,"  it  was 
said,  must  mean  prejudicially  affect ;  otherwise  the  proviso  would  defeat 
the  plain  object  of  the  legislature  (m) .  'Rxit prima  facie  "affect"  is 
neutral  (x) ,  and  it  does  not  seem  that  in  this  particular  proviso  the 
object  of  the  legislature  is  so  very  plain. 

There  is  no  corresponding  proviso  in  either  of  the  amending  or  ex- 
Statutes  do  planatory  acts.  Scotland  is  excepted  from  all.  And  the 
"o'^pply  to  new  rule  does  not  apply  to  chattels  personal,  which  there- 
fore, if  pledged  or  mortgaged  by  the  testator,  must  still 
personal  be  redeemed  for  a  specific  legatee  at  the  expense  of  the 
chattels.  general  personal  estate  (y) .  The  law  therefore  is  certainly 
not  simplified.] 

(r)  Dacre  v.  Patrickson,  1  Dr.  &  Sm.  ]86.  (s)  Rolfe  v.  Perry,  3  D.  J.  &  S.  481. 

(()  Piper  V.  Piper,  IJ.  &  H.  91 ;  what  was  the  precise  meaning  of  "  deed  or  document '' 
in  this  proviso  was  not  thought  an  easy  question.  See  also  Nelson  v.  Page,  L.  R.  T  Eq.  26, 
where  the  mortgaged  estate  was  purchased  in  1842,  and  had  not  lapsed,  as  would  appear  by 
the  head-note,  since  the  will  was  made  in  1835. 

(u)  Power  V.  Power,  8  Ir.  Ch.  Rep.  340. 

(x)  See  ante,  Vol.  I.  p.  41,  n.  ((). 

(y)  Lewis  v.  Lewis,  L.  R.  13  Eq.  218.] 
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III.  The  next  subject  of  inquiry  is  as  to  what  will  exempt  the 
general  personal  estate  from  its  primary  liabilitj'  to  What  will 

debts  *  and  other  charges,  for  which  the  testator  has     *652  p^,^3ai  es- 
provided  another  fund ;  in  other  words,  what  demon-  tate. 

strates  an  intention  that  such  primary  liability  shall  be  transferred  to 
the  fund  in  question  ;  a  point  which,  it  will  be  seen,  has  been  a  prolific 
source  of  litigation.  ^ 

That  the  making  a  provision  for  debts  or  legacies  out  of  the  real 
estate  does  not  discharge  the  personalty,  is  implied  in  the  j^^dition  of 
very  terms  of  this  question.    There  must  be  an  intention  not  another  fund 
only  to  onerate  the  realty,  but  to  exonerate  the  personalty ; 
not  merelj-  to  supplj'  another  fund,  but  to  substitute  that  fund  for  the 
property  antecedently  liable. 

Thus  in  numerous  eases  it  has  been  held  that  neither  a  charge  of 
debts  on  the  testator's  lands  generally,  or  on  a  specific  por-  Mere  charge 
tion  of  them  (s),  nor  a  devise  upon  trust  for  sale,  however  nJJt  exonerate 
formally  or  anxiously  framed  (a) ,  nor  the  creation  of  a  term  personalty. 
of  years  for  the  purpose  of  such  charge  (b) ,  will  exonerate  the  per- 
sonal tj'.^ 

Nor  is  it  material  that  the  charge  is  imposed  on  the  devisee  in  the 
terms  of  a  condition,  as  where  real  estate  is  devised  to  A.,  he  paying  the 
debts  and  legacies  (c) . 

In  order  to  exonerate  the  personal  estate,  the  very  early  cases  re- 
quired express  words  {d)  ;  but  this  rule  was  subsequently  „.  „ 
relaxed,  not  only  by  the  admission  of  implication,  but  that  the  impiica- 
implication  was  held  to  be  raised  by  circumstances  of  a  '"""  doctrme. 
very  slight  and  equivocal  character,  affording  little  more  than  conjec- 
ture (e).  Judges  of  a  later  period,  however,  feeling  the  evils  to  which 
this  latitude  of  interpretation  had  given  rise,  and  proceeding  upon 
sounder  principles  of  construction,  have,  without  rejecting  implication, 
required  that  it  should  be  supported  by  such  evidence,  collected  from 
the  will,  as  ought  fairly  to  satisfy  a  judicial  mind  of  the  testator's  inten- 
tion. A  wish  has  been  sometimes  intimated,  that  the  old  rule  had  been 
restored,  but  this  was  impracticable  in  the  state  of  the  authorities,  and 

(z)  White ».  White,  2  Vern.  43 ;  [French  i'.  Chichester,  ib.  568;]  Bridgman  v.  Dove,  3 
Atk.  201;  [Walker  v.  Hardwick,  1  Mj'.  &  K.  396;  Ouseley  w.  Anstruther,  10  Beav.  453; 
Quennell  ».  Turner,  13  Beav.  240.] 

(a)  Lord  Inchiquin  v.  French,  1  Cox,  1,  1  Wils.  82,  Amb.  33 ;  [Samwell  v.  Wake,  1  B.  C. 
C.  144;]  Hancox  v.  Abbey,  11  Ves.  186;  [CoUis  v.  Robins,  1  De  G.  &  S.  131.] 

(6)  Tower  v.  Lord  Rous,  18  Ves.  132. 

(o)  Bridgman  v.  Dove,  3  Atk.  201;  Mead  v.  Hide,  2  Vern.  120;  Watson  v.  Brickwood, 
9  Ves.  447;  [but  see  Lockhart  v.  Hardy,  9  Beav.  379,  ante,  635.] 

(rf)  Fereyes  v.  Robinson,  Bunb.  301. 

(s)  Adams  v.  Meyrick,  1  Eq.  Ca.  Ab.  271,  as  to  which,  see  2 'Atk.  626;  3  Ves.  110; 
Walker  v.  Jackson,  2  Atk.  624,  and  the  other  cases  referred  to  post. 

1  See  Hanna's  Appeal,  31  Penn.  St.  53;  ed.)  454,  and  Mr.  Belt's  note  (2);   Ram  on 

ante,   p.  5,  note  1;   Plimpton  v.  Fuller,  11  Assets,  c.  3,  §  5,  pp.  41,  42;  Kidney  i).  Couss- 

AUen,  139;   Hewes  v.  Dehon,  3  Gray,  205;  maker,  1  Ves.  (Sumner's  ed.)  436,  note  (o); 

Ancaster  v.  Mayer,  1  Bro.  C.  C.  (Perkins's  ante,  p.  622,  note  1. 
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perhaps  would  have  been  hardly'  consistent  with  right  principles  of  con- 
struction, for  it  is  difficult  to  perceive  any  solid  ground  for  ex- 
*653  eluding  *  implication  in  this  more  than  in  any  other  species  of 
case.  The  evil  seems  to  have  consisted  in  the  extreme  laxit\' 
with  which  the  implication  doctrine  was  at  one  period  applied,  which 
tended  in  effect  to  subvert  altogether  the  rule  establishing  the  primar3' 
liability  of  the  personal  estate  ;  but  this  has  been  so  far  corrected  by 
later  adjudications,  as  greatly  to  diminish  the  uncertaintj'  which  the 
numerous  cases  occurring  on  the  subject  indicate  to  have  prevailed  half 
a  century  ago.  (/).  From  the  nature  of  the  question,  however,  which 
is  ever  presenting  itself  under  new  combinations  of  circumstances,  it 
is  even  now  often  attended  with  no  little  perplexity. 

It  is  well  settled  that  the  intent  is  to  be  collected  from  the  whole 
Rule  now  es-  will  (p'),  and  must  appear  by  "evident  demonstration," 
tablished.  "plain  intention,"  or  "necessary  implication;"  though  it 
must  be  confessed,  that  such  propositions  rather  change  the  terms  than 
afford  a  solution  of  the  question  ;  for,  upon  being  told  that  the  implica- 
tion must  be  necessarj',  or  must  amount  to  evident  demonstration,  we 
are  inevitablj'  led  to  inquire'what  in  judicial  construction  has  been  held 
to  constitute  such  "  necessarj'  implication,"  or  "  evident  demonstra- 
tion ; "  the  answer  to  which- must  be  an  appeal  to  the  cases. ^ 

It  has  also  long  been  established,  in  opposition  to  some  early  deci- 
Parol  e%'i-  sions  (A),  that  in  order  to  exonerate  the  personalty  parol  evi- 
dence inad-  dence  is  not  admissible  (i) ,  and  that  no  inference  of  inten- 
tion can  be  drawn  from  the  relative  amount  of  the  personal 
estate  and  debts,  or  of  the  personal  and  real  estate  {)c)  ;  for  the  fact 

[(/)  This  was  written  in  182T,  2  Powell  Dev.  by  Jarm.  p.  683.] 

(j)  Though  this  has  been  frequently  stated  as  a  rule  peculiarly  applicable  to  particular 
classes  of  cases,  vet  the  student  should  be  reminded  that  it  is  not  confined  to  any  class  of  cases, 
for  it  would  not-be  possible  to  specify  any  point  of  testamentarj-  construction  which  is  ex- 
cluded from  its  operation ;  nor  is  it  of  novel  or  recent  introduction,  for  the  old  authorities 
never  denied  the  effect  of  the  context  to  express  a  particular  intention,  or  control  particular 
expressions.  One  cainiot  help,  therefore,  feeling  some  surprise  that  Lord  Eldon  should  treat 
the  applicability  of  this  rule  to  the  cases  under  coijsideralion  as  a  discoverv  of  Sir  W.  Grant. 
*' We  have,"  said  his  Lordship  in  Gittins  v.  Steele,  1  Sw.  28,  "now  reached  the  sound  rule, 
that  for  the  purpose  of  collecting  the  intention  every  part  of  the  will  niust.be  considered. 
That  rule  was  lirst  established  by  the  great-judge  whom  we  have  just  lost,  the  late  Master 
of  the  Rolls." 

(A)  Gainsborough  ».  Gainsborough,  2  Vern.  252.  [In  Granville  v.  Beaufort,  ib.  648,  the 
evidence  was  admitted  only  to  rebut  an  equitable  presumption,  which  was  allowable.  See 
ante.  Vol.  I.  p.  416.] 

(i)  Inchiquin  ».  French,  1  Cox,  1.  1  Wils.  82,  Amb.  33 ;  Stephenson  v.  Heathcote,  1  Ed.  39. 

{k)  Cro.  El.  205;  Cowp.  833;  1  Cox,  9;  2  B.  C.  C.  273,  297;  2  Ves.  Jr.  593;  3  Ves.  299; 
[led.  43;]  1  Ba.  &  Be.  315,  542 ;  1  Mer.  222,  which  overruled  Pre.  Ch.  101;  Gas.  t.  Talb.  202 ; 
1  B.  C.  C.  457,  n. 

1  See  ante,   p.   582,  note  1;   Watson  v.  Rogers,  1  Paige,  188;  Hoye  ».  Brewer,  3  Gill 

Brickwood,  9  Ves.  (Sumner's  ed.)  447;  Hart-  &  J.  153;  Lupton  v.  Lupton,  2  Johns.  Ch.  614; 

ley  V.  Hurle,  5  Ves.  (Sumner's  ed.)  540,  note  McKay  t).  Green,  3  Johns.  Ch.  66 ;  Livingstone 

\ri),  and  cases  cited;'  Howe  v.  Dartmouth,  7  «.  Newkirk,  3  Johns.  Ch.  312;  Stroud  v.  Bar- 

Ves.  (Sumner' sed.)  137,  note(c);4Kent,  421;  nett,  3  Dana,  394;  Schermerhoni  v.  Barhydt, 

Milnes   v.   Slater,   8  Ves.    295;   Stevens  v.  9  Paige,  29,  49;  Chase  ».  Lockerman,  11  Gill 

Gregg,  10  Gill  &  J.  143;  Tessier  v.  Wyse,  &  J.  185;  Kidney  v.  Coussmaker,  1  Ves.  Jr. 

3  Bland,  28 ;  Garnett  v.  Macon,  2  Brock.  185 ;  436,  note  (a);  Hancock  v.  Minot,  8  Pick.  29, 

S.  C.  6  Call, 208;  M'Campbell  v.  M'Campbell,  37,  38. 
5  Litt.  97 ;  1  Story,  Eq.  Jur.  §  571 ;  Rogers  v. 

608 


WHAT   EXEMPTS   PEESONALTY  FROM   DEBTS.  *655 

that  the  charges  will  exhaust  the  whole  subject-matter  of  tte  residuary 
bequest  does  not  vary  the  construction.^ 

'*  This  was  decided  in  Tait  v.  Lord  Northwick  {I),  which  is  a    *654; 
leading  aulhorit}'  on  the  general  doctrine.   The  testator  appointed 
certain  estates  to  trustees,  upon  trust  bj'  sale  or  mortgage  „  ,  ,. , 
thereof  or  by  sale  of  timber  thereon  to  pay  his  debts,  and  amount  of 
directed  the  trustees  to  convey  the  lands  not  so  applied  to  pgr^on^Jj^ 
certain  uses.     He  gave  100^.  to  each  of  his  trustees,  and  all  nottobecon- 
the  residue  of  his  personal  estate  whatsoever  between  his  two  ^"''"'^'^• 
sisters,  and  appointed  two  of  the  trustees   executors.     Lord  Lough- 
borough held  that  the  personal  estate  was  first  to  be  applied,  as  far  as 
it  would  go,  to  pay  the  debts. 

But  in  Graj^  v.  Minnethorpe  (m),  the  same  judge  thought  that  where 
the  purchase-money  of  an  estate,  devised  in  trust  to  be  sold  to  pay 
debts  and  certain  pecuniary  legacies,  was  inadequate  to  pay  the  debts 
alone,  this  circumstance  furnished  an  argument  against  exempting  the 
personal  estate.  Such  an  argument,  however,  seems  to  be  obnoxious 
to  the  reasoning  which  applies  against  making  the  amount  of  the  per- 
sonal estate  a  ground /or  the  exemption  ;  since  the  adequacy  of  the  fund 
to  pay  debts  must  depend  upon  the  amount  of  those  debts  at  the  death 
of  the  testator,  and  their  amount  at  that  period  can  afford  no  indication 
of  his  intention  when  he  made  his  will. 

It  is  clear  that  the  charging  the  land  with  (in  addition  to  debts) 
funeral  or  testamentary  expenses  or  both,  wiU  not  per   se  Mere  exten- 
exempt  the  personalty ;  for  although  it  seems  improbable  ^j,™™  to^ 
that  the  testator  should  mean  to  create  an  auxiliary  fund  to  funeral  and 
answer  expenses  which  are  payable  out  of  the  personal  estate  expenses'not 
in  priority  to  all  other  claims,  and  which  it  could  hardly  be  sufficient. 
insufficient  to  liquidate,  j'et  such  an  argument  amounts  only  to  conjec- 
ture, and  falls  short  of  that  necessary  implication  which  is  now  held  to 
be  requisite  to  transfer  the  primary  onus  to  the  new  fund. 

Many  opinions   have   been   expressed  on   this  point.     Thus   Lord 
Hardwicke  in  Walker  v.   Jackson  (n)   remarked   that  the  As  to  funeral 
words   "debts  legacies  and  funeral  expenses"  were  only  ^^^'^bdn'™ 
words  of  style,  an  observation  in  which  Sir  W.  Grant  in  included. 
Brydges  v.  Phillips  (o)  seems  to  have  concurred.   The  circumstance  of  fu- 
neral expenses  being  included  in  the  charge  was  also  disregarded  by  Lord 
Northington  in  Stephenson  v.  Heathcote  (p),  and  by  Lord  Ken- 
j-on  in  Williams  v.  Bishop  of  LlandafT  (q) ,  though  the  latter  *  judge     *655 
decided  in  favor  of  the  exemption,  on  grounds  perhaps  not  less 
equivocal),  and  by  Lord  Manners  in  Aldridge  v.  Wallscourt  (»•).     On 

(Z)  4  Ves.  816.  (m)  3  Ves.  103.  (n)  2  Atk.  624.  (n)  6  Ves.  570. 

(p)  1  Ed.  38.  (?)  1  Cox,  254.  (r)  1  Ba.  &  Be.  312 ;  post,  662. 

1  See  Andrews  «.  Emmot,  2  Bro.  C.  C.  (Perkins's  ed.)  297,  note;  Nannock  v.  Horton, 
399,  400. 
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the  other -hand,  Sir  R.  P.  Arden  in  Burton  v.  Knowlton  («)  thought  a 
direction  to  pay  funeral  expense?  a  strong  circumstance  in  favor  of  the 
exemption  where  the  trustees  of  the  fund,  on  whom  the  direction  w^s 
imposed,  were  not  the  executors,  to  whose  duty  it  naturally  belonged. 
This  case,  however,  has  been  commented  upon  both  by  Lord  Lough- 
borough (t)  and  Lord  Eldon  (u)  in  terms  which  throw  great  doubt  upon 
its  authority ;  and,  if  it  rest  on  this  ground  (and  it  is  diiHcult  to  find 
one  more  solid) ,  the  decision  is  clearly  overruled  by  the  cases  already 
referred  to  and  those  which  remain  to  be  stated. 

Thus,  in  Gray  v.  Minnethorpe  (a),  where  the  testator  devised  certain 
lands  to  W.  and  J.  and  their  heirs,  in  trust  to  sell,  and  out  of  the 
moneys  arising  therefrom  to  pay  all  his  just  debts  and  funeral  expenses, 
and  the  residue  over,  and  appointed  his  brother  G.  sole  executor ;  Lord 
Loughborough  held  that  the  executor  did  not  take  the  personal  estate 
exempt  from  debts. 

So,  in  Hartley  v.  Hurle  (y) ,  where  the  testator  directed  that  all  his 
just  debts  and  funeral  and  testamentary  expenses  be  in  the  first  place  fully 
paid  and  satisfied,  and  then,  after  making  a  certain  bequest,  devised 
all  his  lands  and  hereditaments  and  moneys  in  the  funds  to  A.  and  B., 
upon  trust  out  of  the  rents  of  his  lands  and  the  dividends  of  his  moneys 
to  pay  all  his  just  debts  funeral  and  testamentary  expenses,  and  cer- 
tain legacies  (z),  and  the.  residue  over.  After  other  bequests,  the  tes- 
tator devised  and  bequeathed  all  the  residue  of  his  real  and  personal 
estate  not  by  him  otherwise  given  and  disposed  of  to  C.  his  daughter, 
and  he  appointed  A.,  B.  and  C.  executors.  Sir  E.  P.  Arden,  M.  E., 
held  that  the  residuary  personal  estate  was  not  exempt  from  the  pay- 
ment of  debts. 

The  M.  E.  distinguished  this  case  from  Burton  v.  Knowlton  (a)  on 
_       ,  the  ground  of  the  general  introductory  words,  which  he  said 

Hartley  ».  were  a  direction  to  the  executors  to  pay  the  debts,  &c.,  and 
Hurle.  therefore  favored  the  non-exemption  (6)  ;  but  we  have  seen 

that  a  direction  in  such  terms,  followed  by  the  appropriation  of 
*656  a  *  particular  fund  for  the  purpose,  has  reference  to  the  provision 
so  made  (c).     Such  a  distinction  is  clearly  untenable. 

So,  in  M'Leland  v.  Shaw  (rf),  where  a  testatrix  devised  certain  lands 
Personalty  ^o  trustees  to  sell,  and  out  of  the  monej'  arising  from  such 
held  not  sale  "in  the  first  place"  desired  her  "funeral  expenses" 
though  "'^'^  '^^  debts  which  she  should  owe  at  her  death  to  be  paid ;  sec- 

*"S^  f '^'  ondly,  she  directed  the  payment  of  several  sums  to  persons 
funei-ai  who  were  creditors  of  her  late  husband.      She  then  gave 

expenses.       several  legacies,  including  one  to  her  executors  for  their 

(«)  3 Tea.  108. 

(<)  See  Tait  ».  Lord  Northwick,  4  Ves.  823.  («)  Bootle  v.  Blundell,  1  Mer.  229. 

(a;)  3  Ves.  103.  (y)  5  Ves.  540. 

(a)  The  legacies  were  held  to  be  payable  out  of  the  real  estate  only,  see  post. 

\a)  3  Ves.  107.    See  post. 

(6)  See  an  observation  upon  this,  supra. 

(c)  Ante,  591.  (d)  2  Sch.  &  L.  538. 
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trouble,  adding,  "  the  said  several  sums  to  be  paid  hj  my  said  execu- 
tors and  trustees  out  of  tiie  money  arising  from  the  sale  of  my  said 
lands,  which  I  do  order  to  be  sold  with  all  convenient  speed  after  my 
decease,  and  such  of  the  said  purchasb-money  as  shall  remain  after 
paying  the  said  legacies,  and  the  execution  of  this  my  will,  I  bequeath 
in  the  following  manner."  The  testatrix  then  disposed  of  such  residue. 
There  was  no  disposition  of  the  personal  estate,  otherwise  than  by  the 
appointment  of  executors,  who,  having  legacies  for  their  trouble,  could 
not  take  beneficially  (e) .  The  next  of  kin  claimed  to  take  it  exempt 
from  debts  legacies  and  funeral  expenses ;  but  Lord  Redesdale  held 
that  there  were  not  sufficient  words  to  raise  an  implication  of  intent  to 
exempt  the  personalty  from  these  charges.  He  thought,  however,  that 
the  sums  to  be  paid  to  the  creditors  of  the  husband  were  to  be  satisfied 
out  of  the  real  estate  only  (/) . 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  real  estate  to  a??  the 
charges  which  belong  to  the  personalty,  as  legacies,  funeral  Trust  to  pay 
and  testamentary  expenses,  favors  the  supposition  that  the  legacies, 

.     .  ,  %         ,         .  -^1  ,    funeral  and 

personalty  is  intended  to  be  given  as  a  specific  legacy,  and  testamentary 
consequently  to  be  exempt  (g) ;  but  no  case  which  rests  on  expenses, 
this  simple  circumstance  is  now  to  be  relied  on.  Such  seems  to  be  the 
situation  of  Gaskell  v.  Gough,  cited  bj^  Sir  E.  P.  Arden  in  Burton  v. 
Knowlton(A),  which,  however,  is  too  loosely  stated  to  enable  us  to  form 
a  satisfactory  opinion  of  the  grounds  of  it.  It  does  not  appear  who  was 
the  executor,  or  in  what  terms  the  personalty  was  given. 

In  the  much  considered  case  of  Bootle  v.  Blundell  («),  the  extension 
of  the  charge  to  funeral  and  testamentarj'  expenses 
seems  *  to  have  been  treated  by  Lord  Eldon  as  having    *657  testamentary 
much  weight,  though  it  was  there  aided  by  the  cir-  ta^liTwn 

cumstance,  that  some  particular  charges  incident  to  the  ad-  on  real  es- 
ministration  of  the  estate,  namely  that  of  supporting  the  '^'^' 
will  against  any  attempt  to  invalidate  it,  was,  by  a  codicil,  imposed 
exclusively  on  the  real  estate.  "On  looking  through  theprecedents," 
said  his  Lordship,  "  it  is  impossible  to  deny  that  this  is  a  circumstance 
on  which  great  stress  has  always  been  laid ;  namely,  where  the  real 
estate  is  made  liable  to  such  expenses  as  exclusively  regard  the  admin- 
istration of  the  personal  estate,  such  as  the  costs  of  probate,  and  other 
costs  sustained  in  the  execution  of  the  will." 

It  has  been  decided  that  the  expressly  subjecting  the  personal  estate 
to  certain  charges,  to  which  it  was  before  liable,  does  not.  Where  per- 
by  force  of  the  principle  expressio  unius  est  exclusio  alterius,  ™*g5siv^ 


t 


But  now  see  1  Will.  4,  c.  40. 

(f)  As  to  this,  see  cases  cited  post. 

(g)  See  Sir  W.  Grant's  judgment  in  Tower  v.  Lord  Rous,  18  Ves.  139.    Also  Greene  o. 
Greene,  4  Mad.  148;  Michell  ».  Michell,  5  Mad.  69;  Drivers.  Ferrand,  1  E,  &  Mv.  681. 

(h)  S  Ves.  111.    See  also  Ks'naston  v.  Kynaston,  1  B.  C.  C.  457,  n.,  post,  662," n. 
(i)  1  Mer.  193. 
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subjected  to    raise  a  necessary  implication  that  it  is  not  to  bear  other 
charges.         charges  not  so  expressly  directed  to  be  paj-able  out  of  it,  but 
■which  are  thrown  upon  the  land. 

Thus,  in  Brydges  v.  Phinips(A),  where  the  testator  devised  certain 
real  estate  upon  trust  for  sale,  and  out  of  the  money  arising  therebj-  to 
pay  his  debts  and  certain  legacies,  and  devised  .over  the  lands  which 
should  remain  unsold.  The  testator  then  gave  certain  other  legacies, 
and  directed  the  last-mentioned  legacies  to  he  paid  out  of  his  PERSOJfAL 
estate,  and  bequeathed  the  residue  of  his  said  personal  estate,  except  as 
aforesaid,  to  his  wife,  whom,  with  two  other  persons,  he  appointed  his 
executrix  and  executors  :  Sir  W.  Grant,  M.  R.,  held  that  though  there 
was  room  for  conjecture  that  the  testator  did  mean  to  throw  his  debts 
primarily  upon  the  real  estate,  yet  that  this  did  not  appear  with  a  suffi- 
cient degree  of  certainty  to  enable  him  judicially  to  collect  such  an  in- 
tention. He  said  that,  by  directing  the  legacies  to  be  paid  out  of  the 
personal  estate,  the  testator  might  merely  have  intended  to  distinguish 
those  legacies  from  the  others  which  were  to  be  paid  out  of  the  real 
estate.  His  Honor  also  adverted  to  the  circumstance,  that  the  trustees 
and  executors  were  not  wholly  the  same  persons. 

This  principle,  too,  was  strongly  recognized  by  the  same  judge  in 
Watson  «;.  Brickwood  (Z),  which  also  establishes  that  an  inti- 
to  the  man-     mation,  however  anxiously  made,  as  to  the  proportions  and 
the  chaTsron  mode  in  which  the  charge  is  to  be  borne  among  the 

the  reahy  is  *6o8  devisees  of  the  real  *  estate,  will  not  have  the  effect 
to  be  borne.  ^^  onerating  it  primarily  ;  such  a  dause  being  con- 

sidered only  as  providing  for  the  event,  in  case  the^  land  does  become 
Watson  V.  chargeable,  and  not  as  charging  it  at  all  events  {m).  The  case 
Brickwood.  ^as  as  follows :  a  testator  devised  all  his  freehold  lands  to 
the  use  of  his  nephews  W.  and  R.  and  their  sons  successively  in  strict 
Personalty  settlement,  with  remainder  to  G.  for  life,  and  such  son  as  he 
hold  not  to  should  by  will  appoint,  with  remainder  to  N.  ahd  his  first 
though  land  and  Other  sons  in  tail  male  ;  he  then  gave  to  several  nieces 
charged.  legacies  in  blank,  and  proceeded  thus:  "And  I  direct  the 
same  legacies  to  be  paid  at  the  end  of  twelve  months  next  after  my 
decease  by  my  executor  hereinafter  named.  I  give  and  bequeath  all 
and  singular  my  goods,  chattels,  personal  estate  and  effects  whatsoever  and 
wheresoever,  not  hereinbefore  disposed  of,  unto  my  said  nephew  W.,  his 
executors,  administrators  and  assigns  forever,  he  paying  thereout  all 
and  singular  legacies,  and  all  my  funeral  expenses  and  simple  contract 
debts.     And  whereas  I  have  at  different  times  borrowed  on  mortgage 

(h)  6  Ves.  567;  [and  see  Davies  v.  Ashford,  15  Sim.  42.] 

(0  9  Ves.  447;  [and  see  1  Jo.  &  Lat.  363J 

(m)  But  see  Anderton  i).  Cooke,  cit.  1  B.  C.  C.  456 ;  Williams  v.  Bishop  of  Llandaff,  1  Cox, 
254,  where  an  estate  was  charged  in  case,  miotjier  estate  devised  upon  trust  to  pay  debts  should 
be  insufficient ;  and  the  personal  estate  was  held  to  be  exempt.  Such  a  case  seems  to  fall 
directly  within  the  principle  stated  in  the  text.  It  does  not  appear,  however,  whether  the 
decisions  rested  on  the  words  In  question.  See  another  case  of  this  kind,  Dawes  v.  Scott,  5 
Buss.  32,  post,  p.  669. 
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and  bond  divers  sums  of  money  of  different  persons,  to  enable  me  to 
make  purchases  of  part  of  tlie  said  estates  hereinbefore  limited  ;  and 
being  minded  that  the  whole  should  be  discharged  in  equal  proportions 
b3'  the  said  W.,  R.,  G.,  and  such  his  son  so  to  be  appointed  as  afore- 
said, as  they  respectively  shall  become  entitled  to  the  possession  of  my 
said  estates  :  Now  I  hereby  will,  order  and  direct,  that  all  such  sum  or 
sums  of  money  as  the  said  W.,  R.,  G.,  or  his  son  so  to  be  appointed  as 
hereinbefore  mentioned,  or  the  said  N.  shall  pay  off  and  discharge  dur- 
ing the  time  each  of  them  shall  be  in  possession  of  my  said  estates  under 
this  mj'  will,  and  also  all  such  sum  or  sums  of  money  as  any  of  them 
shall  expend,  or  be  put  to  in  the  Court  of  Chancery,  or  elsewhere,  in 
protecting  or  defending  my  said  leasehold  estate,  and  a  due  proportion 
of  anj-  of  the  two  last  fines,  to  be  paid  from  time  to  time  for  the  renewal 
of  the  leases  thereof,  shall  be  a  debt  and  charge  against  the  whole  of 
such  estates  in  favor  of  the  person  or  persons,  his  and  their  executors, 
administrators  and  assigns,  so  paj-ing  off  and  discharging  such  sum  or 
sums,  for  so  much  monej-  as  shall  be  actuallj'  so  paid  and  expended  ;  and 
I  direct  the  next  taker  of  all  my  said  estates  under  this  m^'  will 
to  repay  such  *  sum  and  sums  of  money  as  his  predecessor  from  *659 
time  to  time  shall  have  so  paid  off  and  expended  to  such  person 
or  persons,  arid  in  such  manner,  as  his  predecessor  shall  direct  by  anj'' 
deed  or  will,  to  be  by  him  duly  executed,  and  for  want  thereof  to  the 
executor  or  administrator  of  such  predecessor  from  time  to  time,  de- 
ducting from  time  to  time  the  due  share  or  proportion  thereof  of  such 
preceding  taker,  until  the  whole  of  such  sum  or  sums  of  money  shall 
be  paid  off";  and  I  direct  the  same  course  to  be  used  by  each  of  the 
takers  in  sutjcession  until  the  full  payment  thereof,  before  such  next 
taker  or  takers  can  have  any  benefit  under  this  my  will :  it  being  my 
will  and  desire,  that  no  part  of  my  estates  be  sold  or  parted  with,  and 
that  all  possible  care  be  taken  and  observed  in  regard  to  such  leasehold 
estates,  as  well  with  respect  to  the  renewal  of  leases  from  time  to  time 
as  with  respect  to  anj-  dispute  that  may  at  any  time  hereafter  arise  in 
consequence  thereof."  And  the  testator  appointed  W.  his  executor.  B}'  a 
codicil,  reciting  the  disposition  of  his  estates  to  T.  (the  trustee),  he  gave 
the  same  to  J.,  revoked  the  former  devise,  and  gave  to  J.  the  powers 
and  authorities  given  hy  the  will  to  T. ;  and  he  further  willed  that  J. 
and  his  heirs  should  and  might,  in  order  to  raise  money /or  the  payment 
of  all  and  singular  his  debts  and  legacies,  from  time  to  time,  mortgage, 
with  the  approbation  of  the  taker  for  the  time  being  of  the  said  estates, 
according  to  his  said  will,  a  competent  part  of  his  said  freehold  estates 
for  so  much  money  as  should  be  necessary  for  the  purpose,  and  he 
directed  his  trustees  for  the  time  being  to  keep  down  the  interest.  Bj' 
another  codicil,  the  testator  appointed  another  trustee,  and  gave  other 
legacies.  It  was  contended  that  the  personal  estate  was  discharged 
from  the  debts,  or  at  least  subject  only  to  the  simple  contract  debts  :  but 
Sir  W.  Grant  -was  of  a  different  opinion.     He  admitted  that  there 
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Sir  W.  was  some  indication  of  an  intention  to  exonerate  the  person- 

ment'in^  '  ^^^y  '  ^^^  thought  that  it  was  not  so  conclusive  as  to  come  up 
Watson  V.  to  the  requisition  of  the  rule  laid  down  hy  Lord  Thurlow  in 
lie  woo  .  J5jj^g  of  Ancaster  v.  Mayer  {n),  that  is,  a  plain  intention  ;  and 
that  by  directing  the  executor,  to  whom  he  gave  all  his  personal  estate,  to 
pay  thereout  all  the  legacies,  funeral  expenses  and  simple  contract  debts, 
prima  facie  there  was  some  appearance  of  an  intention  that  he  did  not 

mean  the  personal  estate  to  be  liable  to  debts  by  specialty,  but 
*660     that  alone  upon  the  authorities  *  was  not  sufficient ;  there  must 

be  a  charge  clearly  and  distinctly  upon  the  real  estate  (o)  to  make 
it  liable.  When  he  declared  his  intention  as  to  the  real  estate,  it  did 
not  appear  he  had  any  fixed  and  distinct  resolution  by  any  act  of  his 
own  to  throw  the  specialty  debts  on  the  real  estate ;  but  he  seemed  to 
suppose  either  that  the  personal  estate  would  not  be  sufficient  both  for 
the  simple  contract  and  specialty  debts,  or  that  the  latter  would  of 
course  fall  upon  the  real  estate,  and  anj'  act  by  him  to  throw  them  upon 
the  real  estate  was  not  necessary  ;  for  he  had  not  in  direct  terms  made 
anj'  charge  upon  the  real  estate,  but  he  took  it  for  granted  that  the  real 
estate  would  be  called  upon  for  bond  debts  and  mortgages,  and  his  ob- 
ject was  to  secure  an  equal  distribution  of  the  burden  among  the  devi- 
sees, who  were  to  take  the  real  estate  in  succession,  and  no  other  object 
whatsoever.  His  intention  was  not  to  favor  the  executor  taking  the 
personal  estate  against  those  taking  the  real  estate,  but  to  take  care  that 
those  who  were  to  take  the  real  estate  as  against  each  other  should  bear  the 
burden  in  equal  proportions.  It  was  contended,  his  Honor  said,  that  the 
codicil  operated  as  a  total  exoneration  both  from  debts  and  legacies : 
the  codicij  contained  as  complete  a  provision  for  all  debts  -and  legacies 
as  could  be ;  but  that  was  nothing  more  than  there  was  in  Tait  v.  North- 
wick  {p).  This  case  was  hardly  so  strong  in  that  respect,  for  in  that 
case  there  were  more  circumstances  from  which  it  might  have  been 
argued  that  the  testator  could  not  have  had  it  in  contemplation  to  bur- 
den his  real  estate  merely  in  aid  of  the  personal.  At  most  this  was  but 
the  same  case,  and  could  not  be  contended  higher  than  as  equivalent  to 
that ;  and  there  Lord  Rosslj'u,  adhering  to  Lord  Thurlow's  rule,  said 
expressly  that  the  most  anxious  provision  for  payment  of  debts  out  of 
the  real  estate  would  not  be  sufficient  to  exonerate  the  personal  estate. 
His  Honor  was  therefore  of  opinion  that  there  was  no  exoneration  of 
the  personal  estate. 

Of  this  case  Lord  Eldon  has  said  (9) ,  that  he  thought  it  was  rightly 
Watson ,r.  decided,  taking  the  will  and  codicil  together ;  "but  if,"  he 
Brickwood      gai(j   "the  codicil  had  not  existed,  there  are  circumstances 

approver!  by  '  ' 

Lord  Eldon.    which  appear  to  me  to  be  such  as  might  have  given  occasion 

(ffl)  1  B.  C.  C.  454.  This  ease  was  decided  by  Lord  Tiiuriow  principally  npon  another 
point  (see  ante),  but  the  positions  laid  down  by  him  on  the  doctrine  in  discussion  have  been 
much  referred  to.  (o)  And  that  mily.     See  the  sequel  of  the  judttmeiit 

(j;)  4  Ves.  816;  ante,  654.  (j)  la  Bootle  v.  Bluudell,  1  Mer.  230. 
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to  some  observations  which  do  not  occur  either  in  the  judgment  or  in 
the  argument ;  still  I  repeat  that  I  think  that  case  was  rightly  decided." 
Watson  V.  Brickwood  is  an  important  authority  on  the  general 

*  doctrine,  since  no  case  better  exemplifies  the  species  of  evidence    *661 
which  is  necessary  to  exonerate  the  personal  estate,  as  distin- 
guished from  mere  conjecture.     It  would  have  been  well  if  this  principle 
had  been  steadily'  adhered  to. 

Another  question  which  has  much  divided  the  opinions  of  judges  is, 
whether  the  circumstances  of  the  bequest  being  of  all  the  Effect  j^here 
personal  estate  (with  or  without  an  'enumeration  of  partic-  ^^llE^n^r- 
ulars),  not  a  gift  oithe  residue,  demonstrates  an  intention  to  sonal  estate 
exempt  it  from  the  charges  to  which  the  general  personal  made  exec- 
estate  is  primarily  liable.     The  negative  appears  to  have  utor. 
been  decided  in  several  instances  where  the  legatee  was  appointed  ex- 
ecutor, a  circumstance  which  has  always  been  considered  to  favor  the 
non-exemption,  by  raising  the  inference  that  the  legatee  was  to  take 
the  personalty  subject  to  the  charges  devolving  upon  him  in  the  charac- 
ter of  executor.     French  v.  Chichester  (r)  has  generall3'  been  treated 
as  a  case  of  this  kind.     The  testator  there  directed  that  the  trustees  of 
a  certain  real  estate  which  he  had  conveyed  by  deed  should  out  of  the 
trust  estate  pay  his  debts  legacies  and  funerals;  and  de-  Beauestofa« 
vised  to  his  wife,  whom  he  made  executrix,  all  his  personal  the  personal 
estate  not  otherwise  disposed  of,  intending  thereby  a  provision  ^otherwise  dis- 
for  her,  she  having  been  prevailed  upon  to  sell  away  part  of  P"^^'^  '/to 
her  own  inheritance.     Lord  Keeper  Wright,  and  afterwards 
Lord  Cowper,  held  that  the  devise  being  in  the  same  clause  in  which 
she  was  named  executrix,  and  not  said  exempt  from  the  payment  of 
debts,  she  must  therefore  take  it  as  executrix,  and  the  same  must  be 
applied  in  payment  of  debts. 

But  in  this  case  the  words  "not  otherwise  disposed  of"  render  it 
scarcely  distinguishable  from  that  of  a  residuary  bequest.  A  similar  re- 
mark applies  to  Watson  t?.  Brickwood  (s)  and  Bootle  v.  Blundell  (<)  ;  but 
as  in  both  these  cases  there  were  g,nterior  specific  bequests,  to  which  the 
words  "hereinbefore  disposed  of"  might  relate,  no  argument  against 
the  exemption  could  be  drawn  from'  them.  It  is  only  where  the  will 
contains  no  other  disposition  than  the  charges  which  are  to  come  out 
of  the  personal  estate  that  such  an  argument  applies ;  and  it  would 
seem,  by  parity  of  reason,  that  it  is  then  only  that  even  the  cir- 
cumstance of  the  gift  being  residuary  raises  any  very  strong 

*  inference  against  the  exemption,  though  in  every  case  the  fact    *662 
of  the  bequest  not  being  residuarj'  in  its  terms  may  afford  an 
argument  in  favor  of  the  exemption. 

(r)  2  Vern.  568,  1  B.  P.  C.  Toml.  192 ;  but  see  Cas.  t.  Talb.  209.  [And  see  Harewood  v. 
Child  and  Bromhale  v.  Wilbraham,  cit.  Cas.  t.  Talb.  204.] 

is)  9  Ves.  447.  (()  1  Mer.  193. 
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The  case  of  Brummel  v.  Prothero  (m),  however,  seems  more  direct!}' 
_  to  support  the  doctrine  in  question ;  and  it  is  observable 

oHthe  debts  that  in  this  case  the  land  was  devised  in  trust  to  paj-  all  the 
ofo//''m(mevs  t^stator's  debts.  The  testator  devised  all  his  real  estate  to 
&c.  to  execu-  A.  and  his  heirs,  in  trust,  in  the  first  place,  to  paj'  all  his 
'°''  just  debts,  and  then  to  other  limitations.     Lastly,  he  gave 

and  bequeathed  unto  his  brother  E.  all  his  moneys,  goods,  chattels,  rights, 
credits,  personal  estate  and  effects,  whatsoever  and  wheresoever,  and  ap- 
pointed him  executor.  Sir  R.  P.  Arden,  M.  R.,  at  first  expressed  an 
opinion  that  a  direction  to  pay  all  the  debts  would,  according  to  the 
authorities,  throw  them  upon  the  land  only  ;  but  he  afterwards  came  to 
a  contrary  conclusion,  observing  that  the  case  was  stripped  of  every 
circumstance  to  exonerate  the  personal  estate,  except  that  of  a  de^nse 
to  a  trustee  for  payment  of  debts,  and  a  general  bequest  of  the 
personal  estate  to  the  executor ;  and  that  there  was  no  one  case 
since  French  v.  Chichester,  the  first  upon  the  subject,  in  which  such 
words  as  these  had  been  held  alone  sufficient  to  exempt  the  personal 
estate  (x) . 

So  in  Aldridge  v.  Lord  Wallscourt^y),  where  A.  devised  all  his  lands 
Devise  sub-  ^  trustees  (subject  to  the  paj'ment  of  his  just  debts,  funeral 
ject  to  debts,  expenses,  and  several  portions  afterwards  charged  for  his 
quest  of  <dl '  daughters)  to ,  certain  limitations,  and  directed  his 

the  person-     »gg3     trustees  *  to  raise  certain  portions  for  his  daughters. 

alt)'  to  exec-  .        n   m     i  . 

utors  upon  He  appomted  T.,  his  son,  executor,  and  bequeathed 

trust.  jjjjjj  gii  jjjg  personal  estate  in  trust  for  such  persons  as  he  ■ 

(the  testator)  should  appoint.  By  a  codicil  reciting  that  bequest,  he 
directed  his  executor  to  hold  the  personal  estate  in  trust  for  his  daugh- 
ter M.  Lord  Manners  thought  there  was  nothing  to  exempt  the  per- 
sonal estate  from  its  primary  liability  to  debts. 

In  this  case  the  legatee  herself  was  not  the  executrix,  but  as  the 

(«)  3  Ves.  111. 

(x)  Cases  of  exemption  upon  grounds  not  now  deemed  satisfactory.  —  This  is  not  quite 
correct.  There  are  several  cases  in  which  a  contrary  decision  has  occurred  under  circum- 
stances hardl}-  distinguishable.  Thus,  in  Kynaston  v.  Kynaston,  1  B.  C.  C.  +57,  n.,  a  testator 
charged  his  whole  estate  with  the  payment  of  all  his  debts,  legacies,  and  funeral  expenses, 
and  for  that  purpose  devised  particular  lands  to  trustees,  upon  trust  to  sell  the  same  and  pay 
his  debts,  legacies  and  funeral  expenses;  and  he  gave  to  his  wife  all  his  personal  estate 
whatsoever,  and  constituted  her  sole  executrix.  The  debts  exceeded  the  personal  estate  (a 
circumstance  which  is  now  immaterial).  Lord  Bathurst  determined  the  personal  estate  to 
be  exempt. 

So,  in  Holliday  v.  Bowman,  cit.  1  B.  C.  C.  145,  A.  devised  a  manor  to  trustees,  in  trust  to 
sell,  and  directed  the  moneys  to  be  raised  thereby  Jo  be  paid  in  discharge  of  all  his  debts;  and 
after  payment  thereof,  in  the  first  place  to  invest  the  residue,  and  pay  the  interest  to  his  wife 
for  life, 'and  the  principal  after  her  decease  to  B;;  and  after  several  specific  and  pecuniary 
legacies,  gave  to  his  wife  all  his  goods  and  chattels,  and  appointed  her  executrix.  It  was 
Iield,  upon  the  authority  of  Kj'naston  v.  Kynaston,  that  the  personalty  was  exempt  from  the 
debts.  Bamfield  v.  Wyndham,  Pre.  Ch.  101,  is  a  case  of  the  same  kind,  but  is  much  weakened 
as  an  authority  by  the  stress  that  was  laid  upon  the  inadequacy  of  the  personalty  to  pay  the 
debts.  How  iar  Lord  Bathurst  was  influenced  by  this  circumstance  in  Kynaston'o.  Kynaston 
does  not  appear;  but  it  is  evident  that  both  this  case  and  Holliday  v.  Bowman  are  overruled 
by  Brummel  v.  Prothero.  It  would  have  been  more  satisfactory  if  they  had  been  noticed  in 
tliat  case. 

(!/)  1  Ba.  &  Be.  312. 
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subject  of  gift  was  to  flow  to  her  through  the  executor  as  Remark  on 
trustee,  it  might  be  considered  as  subject  to  charges  attach-  Lord  Waiis- 
ing  to  him  in  that  character,  and  consequently  as  falling  under  court. 
the  same  principle, 

[But  the  personal  estate  has  been  held  not  to  be  exonerated,  even 
where  the  legatee  of  all  the  personalty  was  not  made  execu-  Trust  to  sell 
tor.     Thus,  in  Collis  v.  Robins  {z)  the  testator  devised  his  pav'febt"'lnd 
real  estate  to  trustees,  upon  trust  to  sell'  and  out  of  the  bequest  of  all 
produce  to  pay  the  testator's  debts,  and  the  costs  charges  persmrnot 
and  expenses  of  the  trustees  (who  were  also  executors) ,  and  executor. 
certain  legacies  ;  and  he  bequeathed  all  his  ready  money  and  securities 
for  money,  and  all  other  his  personal  estate  to  his  godson  who  was  not 
an  executor.     Sir  J.  K.  Bruce,  V.-C.  (observing  that  it  was  admitted 
that  the  funeral  abd  testamentary  expenses  did  not  come  under  the 
description  of  the  trustees'  costs,  chaises  and  expenses),  decided  that 
the  personal  estate  was  not  exonerated. 

So,  in  Ouseley  v.  Anstruther  (a)  the  testator  devised  his  real  prop- 
erty to  trustees,  upon  trust,  in  the  first  place,  subject  to  the  charge  of 
pa5'ment  of  his  funeral  expenses,  of  any  debts  unpaid  at  his  ^f^^^  "" 
death,  of  his  wife's  jointure,  and  the  annuities  and  legacies  bequest  of  all 
bequeathed  by  him,  in  trust  for  his  son  for  life,  with  remain-  EgJ.s''™"'^t '" 
ders  over ;  and  he  bequeathed  to  his  son,  who  was  not  ex-  executor, 
ecutor,  all  his  personal  property  for  his  absolute  use  after   his  (the 
testator's),  wife's  death,  except  a  piece  of  plate  which  was  to  be  an 
heirloom.     Lord  Langdale,  M.  R.,  held  that  the  personalty'  was  not 
exonerated  froin  paj'ment  of  the  debts.  J 

But  though  these  cases  may  seem  to  authorize  the  conclusion  that, 
[whether  the  legatee  is  appointed  executor  or  not]  and  not-  conclusion 
withstanding  the  funeral  expenses  are  thrown  upon  the  land,  from  pie- 
the  personalty  is  not  exempted  by  the  mere  circumstance  of  °^  '"^  '*^^^' 
the  bequest  being  of  all  the  personal  estate,  with  or  without  an 
*  enumeration  of  particular  species  of  property,  yet  in  several     *664 
instances,  the  distinction  between  such  a  bequest  and  a  gift  of 
the  residue  has  been  treated  ^s  having  weight. 

Thus,  in  Tower  u.  Lord  Rous  {b)  Sir  W'.  Grant,  M.  R.,  observed  that 
there  was  nothing  except  the  common  residuary  clause,  not  _.  .     . 
all  "  mj-  personal  estate,"  not  "  all  which  I  have  not  here-  between  a 
inbefore  disposed  of,"  or  any  other  of  those  forms  which  in  rosiduai-y 
several  cases  have  been  held  to  denote  an  intention  to  give  the  per-  gift  of  all  the 
sonal  estate  as  a  specific  bequest.     And  Lord  Eldon  in  Bootle  P^'^""^  ^• 
V.  Blundell  (c)  observed,  in  reference  to  Duke  of  Ancaster  v.  Mayer 
(d) ,  that  a  great  deal  of  argument  might  have  been  raised  as  to  the 
distinction  between  a  gift  of  residue,  as  residue,  and  a  bequest  of  enu- 
merated particulars  followed  by  the  words  "  and  personal  estate  what- 

Uz)  1  De  G.  &  S.  131.  ((i)  10  Beav.  45-3.] 

{b)  18  Ves.  139.  (c)  1  Mer.  228.  (d)  1  B.  C.  C.  454. 
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soever,"  not  "and  all  the  residue  of  my  personal  estate;"  though  he 
admitted  that  the  argument  in  this  case  was  excluded  by  a  subsequent 
clause,  in  which  the  testator  referred  to  the  bequest  as  a  gift  of  "  the 
residue."  It  should,  be  observed,  too,  that  in  Duke  of  Ancaster  v. 
Maj^er  there  were  circumstances  which  operated  quite  as  strongly 
against  the  exemption  as  in  Brummel  v.  Prothero.  The  same  persons 
were  appointed  trustees  of  the  term  to  raise  money  to  pay  the  debts  and 
funeral  charges  and  executors  (which  has  been  generally  considered  to 
favor  the  non-exemption  (e))  ;  and  there  was  even  a  direction  to  them 
as  "executors"  to  pay  the  funeral  charges,  debts  and  legacies;  and 
they  were  to  reimburse  themselves  the  expenses  attending  the  execu- 
,  tion  of  the  will  out  of  the  personal  estate  or  moneys  to  be  raised  by  the 
term ;  and  yet,  under  these  circumstances,  all  tending  to  oppose  the 
exemption,  Lord  Eldoii  thought  the  distinction  between  a  gift  of  enu- 
merated particulars  followed  by  a  bequest  of  the  residue,  and  of  all  the 
personal  estate,  entitled  to  some  weight.  It  is  unfortunate  that  Brum- 
inel  V.  Prothero  was  not  among  the  numerous  decisions  cited  by  him 

in  Bootle  v.  Blundell. 
*fe65  In  several  subsequent  cases,  indeed,  one  main  ground  of  *  ex- 
emption was,  the  fact  of  the  personalty  being  given,  not  as 
^//Ih^^'^d  a  residue,  but  as  all  the  personal  estate,  accompanied  by  an 
money,  &c.,  enumeration  of  articles,  notwithstanding  that  in  one  of  them 
estate'^'^^°°''^  it  may  be  inferred  that  the  trustees  of  the  real  estate  were 
executors ;  but  it  is  observable  that  in  all  these  cases  the 
real  estate  was  onerated  with  all  the  charges  to  which  the  personal  es- 
tate is  liable,  namely,  the  debts,  funeral  expenses  and  costs  of  proving 
the  will.  The  first  is  Greene  v.  Greene  (/),  where  the  testator,  in  the 
first  place,  gave  and  bequeathed  unto  his  wife  all  his  ready  money,  secu- 
rities for  money,  goods,  chattels  and  other  personal  estate  and  effects  whatso- 
ever, which ,  he  should  be  possessed  of  or  entitled  to  at  the  time  of  his 
decease,  except  such  part  or  parts  thereof  which,  by  that  his  will,  or  by 
any  codicil  or  codicils  thereto,  he  should  dispose  of  specifically  to  and 
for  her  own  sole  and  absolute  use ;  he  also  devised  his  real  estate  to 
Devise  of  real  A.,  B.  and  C,  upon  trust  for  sale,  directing  them,  out  of 
estate  upon     \^q  moneys  arising  from  such  sale,  to  pay  his  debts,  funeral 

trust  to  pay  -^   ,    ,  *=      .  .        ,..„,,       „ 

debts,  funeral  expenses  and  the  costs  of  proving  his  will ; '  and,  after  payment 
and  testa-       thereof,  to  invest  the  residue  upon  certain  trusts  for  his  wife 

mentary  ex-  '  '^ 

(c)  See  Lord  Northington's  judgment  in  Stephenson  v.  Heathcote,  1  Ed.  38;  Lord  Thur- 
low's  in  Duke  of  Ancaster  v.  Mayer,  1  B.  C.  C.  454  (see  also  1  Mer.  223) ;  Lord  Alvanley's  in 
Burton  ».  Knowlton.  3  Ves.  108."  But  see  Lord  Hardwicke's  judgment  in  Walker  «.  Jackson, 
2  Atk.  624;  and  Lord  Eldon's  judgment  in  Bootle  i).  Blnndell,  1  Mer.  227,  where,  though  he 
peems  to  have  treated  this  circumstance  as  adverse  to  the  exemption,  yet  he  admitted  that 
there  might  be  such  a  cautious  discrimination  of  the  two  characters  of  trustee  and  executor  as 
not  onlv  to  render  their  union  in  the  same  person  unimportant,  but  afford  an  inference  in 
favor  of  the  exemption.  (/)  4  Mad.  148. 

1  See  1  Story,  Eq.  Jur.  §  574;  Dunlap  ».  M'Campbell,  5  Litt.  96;  Wyse  v.  Smith,  4 
Dunlap,  4  Desaus.  305,  329;  M'Campbell  v.      Gill  &  J.  295;  Rogers  «i.  Rogers,  1  Paige,  188. 
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for  life,  and  then  for  his  children ;  and  he  appointed  his  penses,  and 
wife  and  A.,  B.  and  C.  executrix  and  executors.     Sir  J.  fla^ig^i^^l'^' 
Leach,  V.-C,  held  the  personal  estate  to  be  exempt,  ob- 
serving that  the  direction  that  the  trustees,  "  who  formed  only  a  part 
of  the  executorship,"  should,  out  of  the  produce  bj'  sale  of  the  real 
estate,  pay  all  debts  and  expenses,  and  after  paj'ment  thereof  invest 
the  surplus  for  the  benefit  of  the  wife  for  life,  with  remainder  to  the 
children,  when  coupled  with  the  circumstance  that  the  devise  to  the 
trustees  was  expressly  made  subject  to  the  payment  of  debts  and  funeral 
expenses,  and  with  the  gift  to  the  wife  for  her  own  sole  and  absolute 
use   of  all  the  testator's  ready  money,   securities  for  monej',  goods, 
chattels  and  other  personal  estate  and  effects  whatsoever,  which  the 
testator  should  be  possessed  of  at  the  time  of  his  death,  did  appear  to 
him  to  convej'  a  clear  intimation  of  intention,  not  that  this  personalty 
real  estate  should  be  auxiliary  onlj^  to  be  applied  in  ease  held  to  be 
the  personal  estate  should  prove  deficient,  but  that  the  real  "^^^""P  " 
estate  should  directly  and  at  all  events  be  applied  as  the  primary  fund 
for  the  payment  of  the  debts,  funeral  expenses  and  the  expenses  of  the 
probate,  and  that  the  wife  should  take  the  personal  estate  exempt  from 
those  charges.     He  distinguished  the  case  from  Duke  of  Ancas- 
ter  V.   Mayer  (y),   *  Stephenson  v.  Heathcote  (h),  Inchiquin  ij.     *666 
O'Brien  (i),  Tait  v.  Northwick  (k),  and  Watson «;.  Brickwood  (1), 
on  the  ground  that  in  those  cases  the  bequest  was  of  a  residue ;  and 
observed  that  in  the  last  it  was  given  exijressly  after  payment  of  debts 
funeral  expenses  and  legacies.     He  relied  upon  Burton  v.  Knowlton 
(m)  and  Kjnaston  v.  Kynaston  (n).  —  But  in  reference  to  Watson  v. 
Brickwood,  it  is  to  be  observed  that  the  clause  expressly  subjecting  the 
personalty  to  the  payment  of  legacies  funeral  expenses  and  debts,  re- 
ferred to  simple  contract  debts  only ;  whereas  the  only  argument  in 
favor  of  the  exemption  much  insisted  on  was  in  relation  to  specialty 
debts,  the  exclusion  of  which  from  the  clause  in  question  favored  their 
being  thrown  exclusively  on  the  real  estate. 

The  principal  circumstances  in  which  Greene  v.  Greene  differs  from 
Brummel  v.  Prothero  (o)  are,  that  in  the  latter  ease  the  lega-  „  ^    ^,^ 
tees  of  the  personaltj'  were  also  the  executors,  whereas  in  upon  Greene 
Greene  v.  Greene  the  legatee  was  only  one  of  the  executors,  ^'  ^'''^<'°°- 


(«)  1  B.  C.  C.  45i.  (li)  1  Ed.  38.  (i)  Amb.  33. 

(k)  i  Ves.  816.  (0  9  Ves.  447. 

(m)  3  Ves.  107;  but  this  case  has  been  noticed  with  disapprobation  both  by  Lord  Lough- 
borough in  Tait  v.  Northwick,  4  Ves.  803,  and  by  Lord  Eldon  in  Bootle  v.  Blundcll,  1  Mer. 
229.  Besides,  it  was  a  bequest  of  the  residue,  which  increases  the  surprise  that  it  should  be 
cited  by  Sir  J.  Leach,  who  rested  the  exemption  mainly  on  the  circumstance  of  the  bequest 
being  of  the  whole,  as  distinguished  from  the  residue,  of  the  personal  estate. 

(»)  Cjt.  1  B.  C.  C.  4-57.  The  authority  of  this  case  is  considerably  weakened  by  the  stress 
laid  on  the  inadequacy  of  the  personal  estate  to  pay  the  debts.  It  is  clearly  irreconcilable 
with  the  current  of  authorities,  particularly  French  v.  Chichester,  ante,  661,  Brummel  y.  Pro- 
thero, ante,  662,  and  Aldridge  v.  Lord  "Vfallscourt,  ante,  662,  being  nothing  more  than  a 
charge  upon  the  land  of  all  the  debts,  and  a  gift  of  all  the  personal  estate  to  the  individual 
who  was  appointed  executrix.  According  to  those  cases,  therefore,  the  personalty  was  not 
exempt.  (o)  Ante,  662. 
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and  the  land  was  onerated  with  all  the  charges  which  would  otherwise 
have  come  out  of  the  personal  estate,  namely,  the  debts  and  funeral  and 
testamentary  expenses  {p)  ;  but  in  Brummel  v.  Prothero  with  the  debts 
onl3-. 

So,  in  Michell  v.  Miehell  (9),  where  a  testator  bequeathed  to  his 
daughters  E.  and  M.  all  and  singular  his  plate,  linen,  china,  household 
goods  and  furniture  and  effects,  which  he  should  die  possessed  of;  and 
.devised  his  real  estate  to  trustees,  upon  trust  to  pay  his  funeral  expenses, 
costs  of  proving  his  will,  and  in  the  next  place  to  retain  all  sum  and 
sums  of  money  then  due  or  thereafter  to  grow  due  from  him  to  them 
respectively  on  mortgage  bond  or  memorandum,  and  the  interest  thereof, 
and  also  to  pay  all  such  other  debts  as  should  be  owing  from  him 
*667  at  the  *time  of  his  decease,  and  divide  the  residue  among  his 
Giftof  fiz;  the  children;  Sir  J.  L^ach,  on  the  authority-  of  the  last  case, 
personalty       jjelcl  that  the  real  estate  was  made  the  primary  fund  for  these 

and  charge  ^  ^ 

extending  to  charges.  The  executors  appear  to  have  been  the  trustees  of 
testamema'ry  ^^^  *'^^^  estate,  as  they  proved  the  will.  It  is  evident,  there- 
expenses,  fore,  that  the  V.-C.  did  not  consider  the  union  of  the  two 
characters  of  trustees  and  executors  suflBcient  to  negative  the  exemption 
in  such  a  case. 

The  same  remark  applies  to  Driver  v.  Ferrand  (»•) ,  decided  bj'  the 
same  judge,  where  a  similar  construction  prevailed ;  the  charge  on  the 
real  estate  extended  to  debts,  legacies,  funeral  and  testamentary  ex- 
penses, and  the  bequest  of  personalty'  was  not  residuary  in  its  terms, 
but  the  legatee  was  one  of  the  executors.  A  difficulty  in  the  way  of 
the  construction  was  that  the  legacies  were  directed  to  be  paid  by  the 
executors,  but  Sir  J.  Leach  considered  this  to  be  inconclusive,  as  thej' 
were  also  trustees  ;  and  that  the  testator  in  suqh  direction  had  in  view 
the  real  estate  was,  he  thought,  shown  by  a  clause  which  immediatel3' 
followed,  authorizing  the  trustees  to  deduct  their  expenses  out  of  the 
real  estate. 

So,  in  Blount  v.  Hipkins  (s) ,  where  a  testator  gave  to  his  wife  M.  all 
his  household  goods,  plate,  linen,  china,  pictures,  farming  stock,  ready 
money,  debts,  personal  estate  arid  effects  of  every  kind  which  he  should 
happen  to  die  possessed  of,  except  certain  articles  which  he  bequeathed 
to  another  person.  The  testator  devised  certain  real  estate  to  his  wife 
M.  He  then  gave  all  other  his  real  estate  to  trustees  upon  trust  for 
sale,  and  out  of  the  proceeds  to  paj^  his  funeral  expenses,  the  costs  of 
proving  his  will,  and  all  his  debts  (including  a  mortgage  on  the  estate 
devised  to  M.)  and  certain  legacies  and  the  residue  of  the  proceeds  to 
G.  Sir  L.  Shadwell,  V.-C,  considered  it  to  be  clear  that  the  personal 
estate  bequeathed  to  the  wife  was  intended  to  be  exonerated  from  his 
debts. 

(p)  See  an  observation  upon  this,  ante,  664.  (q)  5  Mad.  69.        (r)  1  R.  &  Mv.  681. 

(s)  7  Sim.  43.  [See  also  Plentj'  v.  West,  16  Beav.  173;  where,  however,  undue  weight 
appears  to  have  been  allowed  to  the  phrase  "in  the  first  place: "  see  Newbegin  v.  Bell,  23 
Beav.  386.] 
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So,  in  Jones  v.  Bruce  (<),  where  a  testator  gave  to  his  wife  absolutely 
all  his  goods,  chattels  and  personal  estate  whatsoever  and  . 

wheresoever,  and  charged  his  real  estate  in  D.  and  S.  with  personalty, 
the  payment  of  his'  funeral  and  testamentary  expenses  and  ^"a'lt'^'^^'f^''* 
debts,  and  he  exempted,  so  far  as  he  was  able,  his  personal  debts,  and 
estate  from  the  payment  thereof.     He  then  gave  cer-  testamentary 

tain  legacies  to  children,  *and  charged  all  his  real    *668  expenses  and 
estate  with  the  payment  thereof,  and  directed  that  ^r^smaUs- 

until  the  legacies  were  payable  the  trustees  should  raise  out  ',?'« there- 

„    ,  '^  ,  ,  „         .  ,  from ;  and 

of  the  rents  any  annual  sum§  by  way  of  maintenance  not  ex-  gift  of  lega- 
ceeding  4Z.  per  cent.     The  testator  then  gave  his  real  estate,  <=ies  without 

o         1.  D  '    such  exemp- 

subject  as  to  such  portions  thereof  as  were  situate  in  D.  and  tion.   Latter 
S.  to  the  charges  thereinbefore  mentioned,  and  subject  also  cha™d°on 
to  such  charges  as  they  were  then  liable  to,  to  his  wife  for  ia'"i  pri- 
life,  with  remainders  over.     Sir  L.  Shadwell,  V.-C,  held  ™^"^' 
the  real  estate  to  be  the  primary  fund  for  payment  of  the  legacies,  ad- 
verting much  to  the  terms  in  which  the  personaltj^  was  bequeathed, 
and  the  gift  of  interest  out  of  the  rents  of  the  real  estate. 

[And  in  Lance  v.  Aglionbj'  (a) ,  where  the  testator  gave  all  his  real 
and  the  residue  of  his  personal  estate  to  trustees  to  be  con-  Will  creating 
verted,  and  to  form  a  mixed  fund  for  payment  of  his  debts,  f^'r^payn^ent 
funeral  and  testamentary  expenses  and  legacies,  and  gave  of  debts,  fu- 
the  rents  of  the  real  estate  and  the  income  of  the  residue  of  penses^,^&c., 
the  personal  estate  to  his  wife  for  life,  with  remainder  over,  a"*  codicil 
By  a  codicil  the  testator  gave  "  all  his  personal  estate  what-  personal  es- 
soever  and  wheresoever  "  to  his  wife.     Sir  J.  Eomilly,  M.  R. ,  J^*^  =  'J;^  '*'- 
held  that  the  wife  took  the  personalty  free  from  the  funeral  empted. 
and  testamentary  expenses,  debts  and  legacies.] 

These  cases,  then,  seem  to  authorize  the  proposition,  that  wherever 
the  personal  estate  is  bequeathed  in  terms  as  a  whole  and  General  con- 
not  as  a  residue,  and  the  debts,  funeral  and  testamentary  '='"^'™. '™'" 

'  ^    preceding 

charges  are  thrown  on  the  real  estate,  this  constitutes  the  cases. 
primary  fund  for  their  liquidation.  In  Jones  v.  Bruce,  the  principle  was 
applied  to  legacies,  where  the  funeral  and  testamentary  charges  and 
debts  were  thrown  on  the  realty  expressly  as  the  primaiy  fund.  [But 
where  the  personal  estate  is  bequeathed  expressly  subject  to  debts 
funeral  and  testamentary  expenses,  the  principle  of  these  cases  is  of 
course  inapplicable  (x) .] 

That  Sir  J.  Leach  did  not  mean  by  bis  preceding  adjudications  to 
deny  the  general  rule  appears  from  the  subsequent  case  of  Non-exemp- 
Rhodes  v.  Rudge  (y) ,  where  a  testator  gave  all  his  real  and  ''"^  ^'o™ 

(()  n  Sim.  221;  [and  see  Coote  v.  Coote,  3  Jo.  &  Lat.  175. 

(m)  [27  Beav.  65.  See  also  Gilbertson  v.  Gilbertaon,  34  Beav.  354:  Powell  v.  Kiley,  L.  R. 
12  Eq.  175. 

(x)  Paterson  v.  Scott,  1  D.  M.  &  G.  531,  21  L.  J.  Ch.  346.  The  bequest  was  of  the  per- 
sonal estate  "not  thereinbefore  otherwise  disposed  of ; "  as  to  which,  see  ante,  661.1 

()/)  1  Sim.  79. 
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mere  charg-    personal  estate  to  A.  and  B.  upon  trust,'in  the  first  place,  to 

ing  of  real  „        ,    ,.  „    ,       i.    .  „  ^  •,    , 

estate.  Sell  and  dispose  of  the  living  of  C,  and  the  money  to  arise 

from  the  sale  thereof  to  go  in  discharge  of  his  debts  and  legacies  and 

the  charges  of  the  trusts  thereby  created,  and  if  such  monej^  were 
*669     *  not  sufficient  to  discharge  the  said  debts  and  legacies,  upon  trust 

to  cause  timber  to  be  felled  on  his  real  estates  to  the  amount  of 
5001.,  to  be  applied  in  discharge  thereof;  and  if  that  should  not  be  suffi- 
cient, then  upon  trust  by  mortgage  or  sale  to  raise  such  deficiency  out 
of  his  real  estate ;  and  the  testator  then  proceeded  to  give  certain 
legacies,  and  appointed  A.  and  B.  executors  of  his  will.  Sir  J.  Leach, 
V.-C,  thought  that  there  was  nothing  in  this  will  to  change  the  usual 
order  of  application,  and  therefore  that  the  personalty  was  primarily  to 
be  applied. 

No  case  could  well  be  stronger  against  the  exemption  than  this  ;  the 
Remark  on     same  persons  who  were  trustees  of  the  real  and  personal 
Rhodes  v.       estate  were  also  executors,  and  there  was  no  other  bequest 
"age-  Qf  ^jjg  personal  estate  than  to  these  trustees. 

The  personal  estate  is  of  course  held  to  be  exempt  from  debts  where 
Residue  of  real  estate  is  devised  to  be  sold  to  pay  debts,  with  a  direc- 
ITaddedto  ^^^^  ^^^*  *'^®  residue  shall  be  added  to  the  testator's  personal 
personalu/.  estate  (z),  which  is  obviously  incompatible  with  the  primary 
application  of  the  personalty.  So,  where  the  testator  declares  that  he 
Personalty  to  ^^^  charged  his  lands  with  the  payment  of  his  debts  in  order 
"come  that  the  personal  estate  may  come  clear  to  the  legatee  {n)  :  [or 

legatee.  where  he  has  directed  the  proceeds  of  his  real  estate  to  be 

I,   ,.  .         applied  ' '  in  part  payment "  of  certain  legacies  ;   which  is 

Realty  to  go       '  '^ .      ,  ^     .  ■'  .  .  ,        °  !  ._, 

"in  part        equivalent  to  "in  payment  as  lar  as  the  proceeds  will  ex- 
payment."      tend  "(6).] 

Again,  where  the  testator  charges  his  debts,  funeral  and  testamen- 
Estatemade  *^'T  expenses  and  legacies,  on  estate  A.  "  as  a  primary 
secondary  fund,"  and  in  case  that  should  be  deficient,  he  charges  es- 
oneratioinof  tate  B.  with  the  deficiency,  he  thereby  conclusivelj^  shows 
personalty,  ^ij^t  the  latter  estate  is  the  secondaiy  fund  in  exoneration  of 
the  personal  estate  (c) .  [So,  a  direction  to  paj'  out  of  the  personal 
Personalty  estate  SO  much  of  the  debts  as  the  realty  previously  given 
to  pay  in  aid  for  paj'inent  of  them  would  not  extend  to  pay,  would  seem 
of  rea  ty.        ^^  make  the  realty  primarily  liable  (d) .    And  where  a  tes- 


(z)  Webb  ».  Jones.  2  B.  C.  C.  60,  1  Cox,  245.  [And  see  1  Jo.  &  Lat.  365,  366 ;  Shallcross 
V.  Wright,  12  Beav.  505.    But  see  Wythe  v.  Henniker,  2  My.  &  K.  635,  ante,  635.] 

(a)  March  v.  Fowkes,  Finch,  414.  " 

hb)  Bunting  v.  Marriott,  19  Beav.  163.  The  direction  referred  to  "freehold,  copyhold, 
and  leasehold  estate,  and  any  other  interest  in  land;"  and  though  there  was  in  fact  nbtliing 
but  leaseholds,  vet  that  circumstance  does  not  appear  to  make,  and  was  not  treated  as  making, 
any  difference.} 

(c)  Dawes  v.  Scott,  5  Rijss.  32.  [See  also  Bateman  «.  Earl  of  Roden,  1  Jo.  &  Lat.  366; 
Eyans  v.  Evans,  17  Sim.  106;  Bessant  v.  Noble,  26  L.  J.  Ch.  236. 

(d)  Semb.,  see  Wills  v.  Bourne,  L.  R.  16  Eq.  487. 
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tator  gave  his  real  estate  in  moieties  to  his  two  daughters  M. 
and  S.  and  their  families,  *and  by  codicil  directed  a  particular  *670 
debt  which  he  had  incurred  on  behalf  of  M.'s  husband  to  be 
"  exclusively'  and  in  the  first  instance"  paid  out  of  the  M.  moiety,  the 
testator's  "  intention  being  that  the  S.  moiety  should  be  exempt  from 
payment  of  it,"  it  was  held  by  Sir  R.  Malins,  V.-C,  that  the  personal 
estate  was  exonerated,  adopting  (it  would  seem)  the  argument  of  coun- 
sel that  the  generality  of  the  exclusive  charge  was  not  cut  down  by  the 
statement  of  a  motive  (e).] 

In  the  much-considered  case  of  Bootle  v.  Blundell  (/),  the  testator 
first  du-ected  his  funeral  expenses  to  be  paid.  He  then  gave  Bootle  v. 
to  his  son  R.,  and  his  daughters  S.  and  J.,  3,000^.  each,  Biuudeii. 
with  a  substitution  of  their  children  in  a  certain  event.  The  testator 
then  directed  that  his  said  funeral  expenses  and  legacies  should  be  paid 
out  of  such  moneys  as  he  should  have  by  him,  moneys  due  to  him  from 
C,  and  out  of  rents  and  fines  which  should  be  due  to  him  ;  and  gave  the 
surplus  unto  his  Son  and  daughters.  The  testator  then  devised  all  his 
manors  of  Lostock,  &c.  to  A.,  B.  &  C,  for  500  j'ears,  in  trust  out  of 
the  rents  to  pay  his  debts,  and  also  all  such  annuities  or  legacies  as 
were  thereinafter  mentioned,  or  which  he  might  thereafter  specif}'  in 
any  codicil  or  instrument  in  writing.  He  then  bequeathed  certain  leg- 
acies, including  one  of  300Z.  to  each  of  his  trustees  for  their  trouble, 
and  several  annuities,  among  the  rest  one  to  his  housekeeper  M.  The 
testator  then  declared  that  his  trustees  and  executors  should  not  be  an- 
swerable for  any  losses,  and  that  if  they  were  called  to  such  account,  or 
sustained  any  expenses  in  respect  thereof,  the  same,  and  also  at  all 
events  all  other  their  costs  and  expenses,  should  stand  charged  upon  his 
said  hereditaments,  and  be  paid  out  of  the  rents  and  profits  thereof; 
and  that  so  soon  as  the  trusts  of  the  term  should  have  been  satisfied, 
and  all  the  expenses  incident  thereto  discharged,  the  remainder  of  the 
term  should  thenceforth  cease  ;  and,  subject  thereto,  he  devised  his  said 
manors,  &c.  in  undivided  moieties  to  his  two  daughters  and  their  issue, 
in  strict  settlement.  The  testator  then  appointed  a  certain  person  to 
be  steward  and  agent,  to  have  the  management  of  the  estates  comprised 
in  the  said  term  of  500  j-ears,  so  long  as  the  same  should  remain  in  the 
hands  of  his  trustees,  with  particular  directions  as  to  his  salary  and 
conduct,  and  afterwards  proceeded  as  follows:  "And  it  is  my 
will  that  *as  soon  as  the  debts  hereby  charged  on  my  said  es-  *671 
tate,  and  the  legacies  or  sums  of  money  hereby  given,  are  paid 
and  satisfied,  and  as  soon  as  such  satisfactory  security  shall  have 
been-  given  by  my  said  trustees  for  the  due  payment  of  the  said 
annuities  and  all  expenses  as  shall  satisfj'  the  said  annuitants,  and 
when  all  expenses  incurred  in  the  execution  of  the  said  trusts  respect- 
ing the  said  term  and  of  this  will  shall  be  fully  paid,  then  the  per- 

(6)  Forrest ».  Prescott,  L.  E.  10  Eq.  545.    No  point  was  made  of  its  being  the  case  of  a 
particular  debt,  as  to  which  see  post,  p.  675.]  (/}  1  Mer.  193,  19  Ves.  494. 
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son  or  persons  who  shall  at  that  time  be  next  entitled  to  the  same 
estates  under  and  by  virtue  of  the  limitations  in  this  m}'  will  contained, 
shall  be  let  into  the  possession  thereof"  {g).  The  testator  then  provided 
for  the  appointment  of  new  trustees  in  certain  events,  who  were  to  be 
allowed  out  of  the  rents  and  profits  of  the  estates  comprised  in  the  term 
of  500  j'ears  the  sum  of  300^.  He  also  devised  one  half  of  the  manor 
of  Lj-dikte,  and  all  the  lands  purchased  hj  him  in  Ince,  &c. ,  not  there- 
inbefore disposed  of,  to  the  use  of  his  son  C.  for  life,  with  remainders 
over ;  and  directed  that  all  his  pictures,  drawing-books,  prints,  statues 
and  marbles,  should  be  enjoyed  b}-  his  son  during  his  life,  and  after  his 
decease  he  gave  the  same  to  the  first  son  of  his  body  who  should  attain 
twenty-one ;  his  intention  being  that  they  should  go  along  with  the 
capital  messuage  called  Ince  Hall.  After  devising  to  J.  certain  lead- 
mines,  and  to  M.,  his  housekeeper,  several  articles  of  furniture  and 
other  things,  which  he  directed  should  be  removed  by  his  executors  at 
the  expense  of  his  personal  estate,  the  testator  bequeathed  to  his  said 
■  son  the  furniture  of  his  house,  his  wines,  horses,  cattle  and  carriages, 
plate,  and  other  his  goods,  chattek  and  personal  estate  not  thereinbefore  spe- 
cifically disposed  of,  or  which  might  thereafter  be  disposed  of  by  him ; 
and  appointed  the  said  A.,  B.  and  C.  executors  of  his  will,  providing 
that  immediately  after  his  decease  his  executors  shall  enter  into  his 
dwelling-house,  and  take  into  their  custody  all  monej's  and  pajjers  there 
found.  By  a  codicil  the  testator,  after  noticing  the  devise  to  his  son  of 
his  estate  at  Lydiate,  and  that  attempts  might  be  made  to  invalidate 
some  of  the  dispositions  of  his  will  or  codicil,  and  the  trustees  and  exec- 
utors, or  other  devisees,  might  incur  expenses  in  supporting  the  same, 
which  expenses  it  was  his  will  should  be  paid  out  of  the  said  lands,  and 

not  be  a  charge  upon  any  other  part  of  his  property,  he  thereby 
*672     devised  the  said  hall,  manor,  &c.  unto  the  said  *A.,  B.  and  C, 

trustees  and  executors  named  in  his  said  will,  their  executors, 
administrators  and  assigns  for  the  term  of  1,000  years,  in  trust  by 
sale,  lease  or  mortgage,  or  out  of  the  rents  and  profits,  to  raise  such 
monej's  as  should  be  sufficient  to  pay  all  expenses  which  should  be  so 
incurred. 

The  question  was,  whether  the  estates  comprised  in  the  term  of  500 
years  were  liable,  in  the  first  place,  to  the  paj'ment  of  ,the  testator's 
Lord  EliJon's  debts  in  exoneration  of  the  personal  estate.  Lord  Eldon, 
judgment.  after  much  consideration,  and  reviewing  most  of  the  authori- 
ties, held  that  it  was  :  he  adverted  tb  the  circumstance,  that  though  the 
same  persons  were  trustees  and  executors,  the  two  characters  were 
anxiously  kept  distinct ;  the  testator  never  using  the  word  ' '  execu- 
tors" but  with  reference  to  the  personal  estate,  nor  the  word  "trus- 
tees "  but  with  reference  to  the  real  estate ;  that  the  clause  charging 

{g)  Thia  clause  is  very  important,  for  the  testator  could  hardly  intend  tliat  the  devisees 
should  be  kept  out  of  possession  until  the  whole  personal  estate  was  administered,  which 
would  be  the  consequence  of  holding  it  to  be  not  exempt  from  the  debts. 
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the  expenses  on  the  estates  devised,  having  blended  together  the  costs 
attending  the  real  and  personal  estate,  made  it  impossible  to  saj"^  that 
the  testator  could  have  meant  that  the  costs  of  the  real  estate  should  be 
paid  out  of  the  real  estate,  but  that  the  costs  of  the  personal  estate 
should  not  be  paid  in  the  same  manner  except  in  the  case  of  a  defi- 
ciency of  the  personal  estate ;  that  the  [proviso  for  cesser  amounted  to 
a  direction]  that  his  funeral  expenses  should  not  be  paid  out  of  his 
general  personal  estate ;  that  the  costs  of  performing  the  trusts  of  his 
real  estate  should  be  paid  out  of  the  rents  and  profits  of  the  estates 
devised ;  and  that  the  persons  respectively  entitled  under  his  will 
should  not  be  let  into  possession  of  the  devised  estates  until  payment 
of  all  debts  and  legacies,  and  security  given  for  payment  of  the  annui- 
ties ;  that  tlie  new  trustee  of  the  term  to  be  appointed  should  receive 
the  sum  of  300/.  out  of  the  rents  and  profits  of  the  estates  comprised  in 
the  term  ;  that  the  purpose  of  keeping  together,  as  objects  of  public 
curiosity,  the  pictures,  &c.,  sufficiently  accounted  for  their  being  set 
aside  from  the  rest  of  the  personal  estate  given  to  his  son,  without 
resorting  to  the  supposition  that  it  was  merely  to  exempt  them  from 
the  debts  and  legacies  to  which  the  remainder  was  meant  to  be  liable  ; 
that  because  the  testator  had  charged  his  personal  estate  with  the  costs 
of  removing  the  specific  articles  given  to  Mrs.  M.,  it  did  not  follow 
(as  had  been  insisted)  that  it  should  also  be  liable  to  the  payment  of  his 
debts  and  legacies;  that  the  words  "not  hereinbefore  specifically  dis- 
posed of"  might  be  taken  to  mean  specifically  to  dispose  to  his  son  of 
what  was  not  specifically  disposed  of  to  others,  and  not  as  refer- 
ring to  the  *  application  of  the  personalty  to  debts,  &c.  ;  and,  *673 
lastly  (on  which  his  Lordship  laid  much  stress),  that  the,  costs 
incurred  by  the  litigation  of  the  will  were  to  be  paid  exclusively  out  of 
the  real  estate ;  though  he  doubted  whether,  if  there  were  no  circum- 
stances in  the  will  that  afforded  a  ground  for  sajdng  the  personal  estate 
should  be  exempted,  this  provision  alone  in  the  codicil  would  have  been 
a  sufficient  manifestation  of  the  intention  to  exempt  it.  He  neverthe- 
less thought  that  it  deserved  great  consideration. 

Here  it  may  be  observed  that  the  exemption  of  the  personalty  in 
favor  of  the  legatee  does  not  necessarily  extend  to  the  next  pg^^j  where 
of  kin,  in  case  of  the  failure  of  the  bequest  thereof  bj'  lapse  bequest  of 
or  otherwise.     Thus  it  was  laid  down  by  Sir  R.  P.  Arden  in  pf,™naity 
Waring  v.  Ward  (A),  that  if  an  estate  be  given  to  A.,  sub-  lapses; 
ject  to  debts,  and  the  personal  estate  to  B.  exempt  from  debts,  that 

(A)  5  Ves.  676.  See  also  Hale  v.  Cox,  3  B.  C.  C.  322 :  Noel  v.  Lord  Henley,  7  Price,  240, 
Dan.  211;  [Daere  v.  Patrickson,  1  Dr.  &  Sm.  186.  .See  also  Coventry  v.  Coventry,  2  Dr.  & 
Sm.  470,  where  specific  parts  of  the  personalty  were  expressly  exempted,  and  bequeathed  to 
one  for  life,  and  afterwards  "to  fall  into  the  residue"  which  "was  also  bequeathed.  But  the 
report  is  obscure.  The  V.-C.  is  made  to  rely  on  Webb  ».  De  Beauvoisin,  31  Beav.  573, 
where  the  question  of  charging' real  estate  did  not  arise.  Compare  Fisher  v.  Fisher,  2  Keen, 
610.] 
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exemption  is  to  be  considered  as  intended  only  for  tiie  benefit  of  B., 
and  not  as  a  general  exemption  of  the  personal  estate. 

On  the  other  hand,  if  the  testator  [without]  bequeathing  the  personal 
—where  per-  estate,  directed  that  it  should  not  be  applied  in  paj'ment  of 
naiiVundil?'"  mortgages,  and  gave  the  mortgaged  estates  to  different  per- 
posed  of.  sons,  they  paying  out  of  them  the  mortgages,  the  devisees 
would  take  cum  onere  even  as  against  the  next  of  kin  (i). 

The  distinction  is  that  [in  tlie  one  case  there  was  an  absolute  bequest 
of  the  personal  estate,  while  in  the  other  there  was  none.  The  princi- 
ple is  this :  there  being  no  particular  bequest  of  the  personal  estate, 
and  yet  the  testator  intending  to  exonerate  the  personal  estate,  it  was 
impossible  to  say  that  he  intended  that  exoneration  for  the  benefit  of 
any  particular  person  or  object,  and  he  must  be  taken  to  have  intended 
that  the  exoneration  should  enure  for  the  benefit  of  the  persons,  who- 
ever they  might  be,  upon  whom  the  personal  estate  might  devolve  (A).]  . 

Distinction  It  has  been  already  stated  that  under  a  general  charge 
general  of  Or  a  trust  to  pay  legacies.,  the  several  funds  liable  to 

charge  of        *674    their  *  liquidation  are  applied  in  the  same  order  as  in 

legacies  and  a  ,     ,  ,  ,     ,         ^  i 

trust  to  pay  the  case  01  debts,  and  therefore  the  general  personal 

certain  sums,  gg^ate,  if  not  exempted,  is  first  applicable  (I)  \  but  such  cases 
are  carefully  to  be  distinguished  from  those  in  which  the  trust  is  to  pay 
certain  specified  sums,  when,  as  the  only  gift  is  in  the  direction  to  pay 
them  out  of  the  land,  that  fund  alone  is  liable  (m). 

Thus  where  a  testator  devises  his  estate  to  trustees,  upon  trust  to 
sell,  and  out  of  the  proceeds  to  pay  legacies  generall}',  and  afterwards 
gives  to  A.  a  legacy  of  100/.,  that  legacy  will  be  charged  upon  the  land 
in  aid  of  the  personalty  only ;  but  if  the  devise  be  upon  trust  to  sell, 
and  out  of  the  produce  to  pay  to  A.  1 00/. ,  the  sum  so  given  will  be 
considered  as  a  portion  of  the  real  estate,  and  will  in  no  event  be  paya- 
ble out  of  the  personalty,  and  if  the  testator  sell  the  estate  in  his  life- 
time, the  legacy  will  be  adeemed  (n). 

And  in  Spurway  v.  Glynn  (o).  Sir  W.  Grant  thought  that  a  direction 
Sums  di-  '  at  the  end  of  the  will,  that  the  personal  estate  should  be  ap- 
mid  out'rf  plied  in  payment  of  legacies  in  exoneration  of  the  real  estate, 
specific  fund,  did  not  apply  to  a  sum  given  out  of  a  particular  estate  of 
which  there  was  no  other  gift  than  the  trust  so  to  pay  it. 

(i)  Milnes  v.  Slater,  8  Ves.  305. 

l(k)  Per  Kindersley,  V.-C,  in  Dacre  r.  Patriokson.  1  Dr.  &  Sm.  186,  189. 

d)  Roberts  v.  Roberts,  13  Sim.  349 ;  Ouseley  v.  Anstruther,  10  Beav.  453 ;  Davies  v.  Ash- 
ford,  16  Sim.  42;  Boughton  v.  Boughton,  1  H.  L.  Ca.  406,  reversing  1  Coll.  35;  Whieldon  v. 
Spode,  15  Beav.  537;  hatching  v.  Barnett,  W.  N.  1880,  p.  135.] 

(m)  Whalev  v.  Cox,  2  Eq.  Ca.  Ab.  549,  pi.  29;  Amesburv  v.  Brown,  1  Ves.  482;  Phipps 
V.  Annesley,  2"  Atlt.  57;  Ward  v.  Dudley,  2  B.  C.  G.  316,  I'Cox,  438,  7  B.  P.  C.  Toml.  566; 
Eeade  v.  Litchfield,  3  Ves.  476;  Hartley  v.  Hurle,  5  Ves.  545;  Brydges  ».  Phillips,  6  Ves.  571; 
Spurway  v.  Glvnn,  8  Ves.  483;  Hancox  v.  Abbev,  11  Ves.  179;  Aldridge  v.  Wallscourt,  1  Ba. 
&  Be.  312;  Noel  v.  Lord  Henley,  7  Pri.  241,  12  Pri.  213,  Dan.  211,  322;  [Ricketts  i>.  Ladlev, 
3  Russ.  418;  .Jones  V.  Bruce,  11  Sim.  22;  Ashby  v.  Ashby,  1  Coll.  549;  Roberts  v.  Roberts, 
13  Sim.  345 ;  Evans  v.  Evans,  17  Sim.  102 ;  Dickin  v.  Edwards,  4  Hare,  273 ;  Bessant  v.  Noble, 
26  L.  J.  Ch.  236.]     But  see  Holford  v.  Wood,  4  Ves.  78;  [Colvile  v.  Middleton,  3  Beav.  570.] 

(re)  Newbold  v.  Roadknight,  1  R.  &  My.  677.  (o)  9  Ves.  483. 
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[Again,  in  Ion  v.  Ashton  {p),  the  testator  bequeathed  certain  lega- 
cies and  annuities  and  charged  some  of  them  on  his  lands  at  charge  of 
H.,  and  the  rest  on  his  lands  at  O.,  and  devised  the  estates  speciiied 
so  subject,  one  to  A.,  and  the  other  to  B.     He  then  gave  all  realty,  and 
his  personal  estate  to  trustees  on  trust  to  convert  and  pay  f'^Jj  ^"xxh- 
debts  and  funeral  and  testamentary  expenses,  and  the  ex-  ject  to  debts. 
penses  of  proving  his  will  and  the  costs  of  converting-  his  personal 
estate,  and  to  pay  the  residue  to  a  charity.     Sir  J.  Romilly,  M,  R., 
held  that  the  effect  was  to  lay  upon  the  real  estate  certain  charges 
which  were  specified,  and  then  to  give  it  subject  thereto,  and  on  the 
personal  estate  to  lay  other  charges,  and  then  give  it  subject 
*  thereto,   and  therefore  that  the  annuities  arid  legacies  were    *675 
charged  exclusive!}'  on  the  real  estate.] 

It  seems  that  in  these  cases,  if  the  sums  in  question  are  Leeacv  duty 
.bequeathed  free  from  the  legacy  duty,  the  duty  will  be  pay-  out  of  what 
able  out  of  the  same  fund  as  the  legacy  {pa) .  fund  payable. 

It  does  not  however  necessarily  follow  that  the  principle  above  stated 
applies'  to  trusts  for  the  payment  of  particular  debts  to  which  r^^^^^  to  pay 
the  personal  estate  was  antecedently  liable,  and  with  respect  particular 
to  wliich  therefore  the  charging  the  land  would  seem  to  be    "  '*' 
merely  for!  the  purpose  of  providing  an  auxiliary  fund  for  those  debts, 
not  in  order  to  discharge'  the  personalt3^ 

The  contrary  indeed  seems  to  have  been  assumed  by  Sir  W.  Grant  in 
Hancox  v.  Abbey  {q) ,  for  he  held  that  a  devise  of  real  estate  to  trus- 
tees, upon  trust  to  sell,  and  to  pay  a  mortgage  due  on  some  part  of  the 
testator's  propert}',  subjected  the  lands  in  the  first  instance,  although 
the  personalty  was  given  "  after  payment  of  debts  legacies  and  funeral 
expenses,"  but  which  his  Honor  thought  might  be  construed,  after  pay- 
ment of  debts  not  before  provided  for. 

This  doctrine  and  decision  however  are  inconsistent  with  the  principle 
upon  which  the  more  recent  case  of  Noel  v.  Lord  Henley  (r)  yfgg\  „.  Lo^a 
was  professedly  decided.  The  testator  devised  lands  upon  Henley, 
trust  for  sale,  and  directed  the  trustees  to  stand  possessed  of  the  monej's 
arising  therefrom  upon  trust  to  pay  a  mortgage  debt  of  2,000/.  afllfecting 
one  of  his  estates ;  and  in  the  next  place  to  pay  all  costs,  &c.  ;  and 
then  to  paj'  a  sum  of  20,000/.  due  on  mortgage  of  certain  parts  of  the 
testator's  estates  thereinbefore  devised  ;  and  upon  further  trust  to  pay 
5,000/.  to  his  wife  (which  lapsed)  and  the  sum  of  3,000/.  to  T.,  both 
which  last-mentioned  sums  the  testator  directed  to  be  paid  as  soon  as 
sufficient  moneys  should  arise  by  such  sale  or  sales  after  the  other  pay- 
ments thereinbefore  directed  to  be  made  thereout,  and  that  the  same 

Up).  28  Bear.  379.  See  also  Lomax  v.  Lomax,  12  Beav.  290 ;  Woodhead  v.  Turner,  4 
De  G.  &  S.  42D ;  Sinnett  v.  Herbert,  L.  R.  12  Eq.  201.] 

(pa)  Noel  0.  Lord  Henley,  7  Pri.  241,  Dan.  211.  [See  also  Stow  v.  Davenport,  5  B.  &  Ad. 
359.  But  general!  V  a  gift  of  legacy  duty  is  a  mere  pecuniary  legacy.  Farrer  v.  St.  Catharine's 
College,  L.  R.  18  fiq.  25.] 

(j)  11  Ves.  179.  \r)  7  Pri.  241,  Dan.  211. 
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should  eaiTy  interest  from  his  death.  The  testator  then  directed  his 
trustees  out  of  the  moneys  to  arise  from  the  sale  to  paj'  so  much  of  his 
other  just  debts,  and  of  the  pecuniary  legacies  thereinafter  by  him  be- 
queathed, as  his  own  personal  estate  or  the  personal  estate  of  his  uncle 
R.  should  not  extend  to  pay ;  and  after  such  payments  to  invest  tlie 
residue  of  the  said  moneys  upon  trust  for  certain  persons  ;  and 
*676  then,  after  giving  *  several  legacies,  he  declared  that  all  his  lega- 
cies should  be  paid  without  any  deduction  of  the  legacy  duty ; 
and  he  bequeathed  all  the  residue  of  his  personal  estate  after  payment 
of  such  of  his  debts  as  were  not  therein  otherwise  provided  for  and  of 
his  legacies  &c.  to  his  wife  her  heirs  executors  administrators  and  as- 
signs, and  appointed  his  said  wife  and  two- other  persons  executrix  and 
executors.  One  question  was  whether  the  sums  of  2,000/.  20,000/.  and 
3,000/.  were  payable  out  of  the  land  exclusiveh',  or  only  in  aid  of  the 
personal  estate.  Richards,  C.  B.,  thought  there  was  not  sufficient  evi- . 
deuce  of  an  intention  to  exonerate'  the  personaltj'  from  these  sums  ;  for 
though  he  admitted  that  there  was  no  doubt  that  the  testator,  in  giving 
the  residue  of  his  personal  estate  after  paj-ment  of  such  of  his  debts  as 
were  not  therein  otherwise  provided  for  intended  to  exonerate  some 
part  of  his  personal  estate  from  its  liability  to  pay  some  of  his  debts, 
jet  it  did  not  appear  what  debts,  and  there  was  no  intimation  that  he 
meant  tlie  sums  particularized  as  distinguished  from  the  rest  of.  his 
debts.  He  thought  it  was  the  ordinary  case  of  a  testator  giving  his 
personal  estate  to  A.,  and  his  real  estate  to  B.  subject  to  the  paj'ment 
of  his  debts,  and  that  the  circumstance  of  his  having  enumerated  par- 
No  distinc-  ticular  debts  made  no  difference.  lie  could  not  make  any 
tiun  between  distinction  between  a  direction  that  real  estate  should  be 
pay  particu-  chargeable  with  a  particular  debt  of  20,000/.  and  a  devise  of 
lar  debts  and  ^^^^  gg^j^^e  subject  to  all  the  testator's  debts  ;  for  the  20,000/. 

debts  gener-  •'  '  ' 

ally.  was  only  part  of  these  debts.     But  he  thought  that  legacies 

stood  upon  a  very  different  footing :  dehts  (he  said)  were  prima  facie 
to  be  paid  out  of  tlie  personal  estate,  legacies  might  be  paid  out  of  the 
personal  or  out  of  the  real  estate  according  to  the  intention  of  the  tes- 
tator ;  therefore  such  legacies  as  were  not  thrown  n-pon  the  personal 
estate  were  not  to  be  paid  out  of  it.  The  court  according!}'  held  that 
the  mortgage  of  2,000/.  (which  it  appeared  was  not  the  testator's  own 
debt  but  was  created  by  a  prior  owner  from  whom  the  lands  had  de- 
scended to  him  (s))  with  the  3,000/.  and  tlie  legacy  dutj'  on  both  these 
suras  were  to  be  paid  out  of  the  real  estate  exclusively ;  but  that  the 
testator's  mortgage  debt  of  20,000/.  and  duty  were  to  be  raised  out  of 
it  only  in  aid  of  the  personal  estate. 

As  to  the  20,000/.  the  decree  was  reversed  in  D.  P.  (/)  but  merely  on 
the  ground  that  the  mortgage  was  the  debt  of  the  estate,  not  of  the  de- 
visor, having  been  made  for  the  purpose  of  liquidating  incumbrances 
created  by  the  preceding  owner  (w). 

(s)  As  to.this  see  p.  63T.      (()  Dan.  322  [12 Pri.  213.]      (m)  See  this  treated  of,  ante,  p.  638. 
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*  If  there  had  been  nothing  more  than  a  general  provision  for  *677 
debts,  as  the  C.  B.  appears  from  some  of  his  observations  to 
have  thought,  the  case  is  not  an  adjudication  upon  the  point  Remarks  on 
in  question  :  but  considering  the  testator's  anxious  discrimi-  ^"®'  "•  ''"'"'^ 
nation  between  the  enumerated  debts  and  the  otliers  (x) ,  and 
his  subsequent  reference  to  the  debts  as  consisting  of  two  classes,  there 
was  perhaps  some  difficulty  in  so  treating  it.  [Lord  Eldon  in  D.  P. 
laid  great  stress  on  the  distinction  thus  drawn  by  the  testator  (jj),  and 
Lord  St.  Leonards  drew  from  it  the  conclusion  that,  even  if  the  20,000/. 
had  been  a  debt  of  the  testator,  the  decree  in  the  Exchequer  was  errone- 
ous (z).]  At  all  events  the  doctrine  in  the  judgment  is  in  direct  oppo- 
sition to  that  of  Sir  W.  Grant's  determination  in  Hancox  v.  AbbeJ^ 
Upon  principle  the  distinction  talcen  by  that  learned  judge,  between  a 
trust  to  paj'  particular  debts  and  debts  generally,  seems  to  be  hardly 
tenable.  There  is  no  apparent  reason  why  a  testator  who  provides  an 
'  additional  fund  should  intend  to  discharge  the  fund  primarily  liable, 
more  in  the  one  case  than  in  the  other ;  or  why  debts,  which  before 
subsist  as  a  charge  upon  the  personal  estate  independently  of  the  will, 
should  necessarily  be  considered  as  governed  by  the  same  rule  as  leg- 
acies, which  owe  their  existence  to  the  trust  to  pay  them. 

[It  must  be  observed  that  Hancox  v.  Abbe}'  did  not  depend  wholly 
on  the  trust  being  to  pay  a  particular  debt,  but  partly-  on  the  QYiarss  ai 
fact  that  the  debt  in  question  was  already  charged  on  real  particular 
estate,  so  that  the  trust  for  payment  of  it  was  either  intended  Jousty^- 
to  make  the  trust  fund  primarily  liable,  or  was  altogether  <;ure<l  o" 
purposeless.     After  adverting  to  the   general  rule   that   a 
devise  to  sell  for  paj-ment  of  all  debts  would  not  exonerate  the  personal 
estate.  Sir  W.  Grant  continued  :  "  but  a  direction  to  apply  a  particular 
portion  of  the  real  estate  for  the  paj'ment  of  one  particular  debt  affords 
a  very  different  inference.     Why  should  the  testator  direct  exclusively 
a  particular  debt  to  be  paid  out  of  his  real  estate  ?     It  is  not  generally 
from  an  apprehension  that  the  personal  estate  may  not  be  sufficient  for 
all  debts,  for  no  precaution  is  taken  except  for  IMs  particular  debt ;  and 
this  debt  was  alreadj'  a  charge  upon  the  real  estate.     Therefore,  for 
the  security  of  the  debt,  there  was  no  reason  to  direct  a  sale.     It  is 
no  additional  security  to  the  mortgagee.      For  what   purpose, 
*  then,  could  he  so  specially  direct  a  portion  of  the  real  estate  to     *678 
be  sold,  and  the  produce  applied  to  that  particular  debt,  if  he  in- 
tended that  debt  to  stand  just  in  the  same  predicament  as  anj'  other 
debt,  except  only  that  it  was  to  be  charged  on  the  real  estate  as  it 
already  was?     Putting  that  aside,  nothing  is  done  by  all  this  particu- 
larity of  expression,  for  then  this  debt  stands  upon  the  same  footing  as 
all  other  debts  "  (a) . 

(X)  But  in  general  the  charging  of  a  particular  debt  or  legacy  expressly  gives  it  no  priority 
over  debts  or  legacies  subsequently  charged  in  general  terms.     Clark  u.  Sewell,  3  Atk.  96. 
[(j)  12  Pri.  319,  321,  322.  (2)  Law  of  Prop.  366. 

(a)  The  M.  K.  also  adverted  to  the  form  of  the  gift  to  B.,  being  of  the  "  residue"  of  the 
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So,  in  Evans  v.  Cockeram  (b),  where  a  testator,  after  devising  an 
estate  which  he  had  mortgaged,  and  giving  a  power  to  raise  thereout 
200/.  for  each  of  his  two  daughters,  proceeded  thus:  "And  I  hereby 
charge  and  malie  liable  my  said  estate  for  the  repayment  of  the  said 
sums  of  200/.  to  each  of  my  said  daughters  as  aforesaid,  and  also  for 
the  payment  of  any  sum  or  sums  of  money  on  the  security'  of  my  said 
estate  at  my  death;"  Sir  J.  K.  Bruce,  V.-C,  held  that  the  mortgaged 
estate  was  primarily  charged  with  the  payment  of  the  debt ;  observing 
that  in  favor  of  the  creditor  the  testator  could  not  charge  the  estate,  or 
make  it  more  liable  than  before.] 

InWelby  V.  Rockcliffe  (c),  where  the  testator,  after  devising  an  estate 
at  W.  to  A.  in  fee,  and  reciting  a  marriage  annuity  bond 
particular  given  by  him,  charged  the  estate,  and  also  A.,  his  heirs, 
nersonalobii-  Gxecutors  and  administrators  with  the  pa^-ment  of  the  an- 
gation  on  nuity,  and  then  disposed  of  the  personal  estate,  the  residuary 
devisee.  personal  estate  was  held  to  be  exempt,  [though  there  was  no 
pre-existing  charge  on  the  real  estate  ;]  the  annuitj'  not  being  merely 
charged  on  the  estate,  but  the  payment  being  imposed  on  A.  as  a  per- 
sonal obligation. 

[But  in  Quennell  w.Quennell(</),  where  a  testator,  having  on  his  mar- 
p.  ,  riage  executed  a  bond  and  settlement  to  secure  an  annuity 
particular  to  his  wife,  by  his  will  confirmed  the  settlement,  and  charged 
such  personal  t^^®  annuity  on  certain  real  estate  and  stock,  and  subject 
obligation,  thereto  gave  the  estate  and  stock  to  A.,  and  then  gave  the 
residue  of  his  real  and  personal  estate,  subject  as  to  his  personal  estate 
to  his  debts  funeral  and  testamentary  expenses  and  legacies,  to 
*679  his  wife  ;  it  was  held  by  Lord  Langdale  that  the  testator  had  *  only 
created  a  charge  without  affecting  the  primary  liability  of  the  per- 
sonal estate. 

But  besides  the  two  classes  of  legacies  already  mentioned  there  is  a 
Demonstra-  third  or  intermediate  class,  where  there  is  a  separate  and  in- 
tive  legacies,  (jependent  gift  of  the  legacj-,  and  then  a  particular  fund  or 
estate  is  pointed  out  as  that  which  is  to  be  primarily  hable  (e)  .^    This 

sale  moneys.  How,  he  asked,  could  B.  claim  more  than  was  given  to  him?  (But  that  argu- 
ment would  be  equally  good  if  the  trust  were  to  pay  all  debts.)  Or  could  the  heir  be  intended 
to  take  the  benefit  as  so  much  undisposed  of  V  (as  to  which  see  Ch.  XIX.  s.  5.) 

(4)  1  Coll.  428.  But  see  Johnson  v.  Milksop,  2  Vern.  112.  Since  L.  King's  Acts  (ante, 
p.  646)  the  express  charge  is,  in  a  case  like  Evans  ».  Cockeram,  as  little  needed  for  the  one 
purpose  as  for  the  other)]  (c)  1  R.  &  My.  571.  [(.d)  13  Beav.  240. 

(e)  Per  Wood,  V.-C,  ]  H.  &  M.  668.]  Whether,  if  the  particular  fund  fails  by  an  act  of 
the  testator  in  his  lifetime,  the  legacy  is  paj'able  out  of  the  general  assets,  in  other  words, 
whether  the  legacy  is  demonstrative  of  specilic,  is  often  a  question  of  some  nicety.  As  to  this, 
see  Savile  v.  Blacket,  1  P.  W.  778;  Att.-Gen.  v.  Parkin,  Ainb.  566;  Cartwright  v.  Cart- 
wright,  2  B.  C.  C.  114,  (see  two  last  cases  cited  3  Beav.  575;)  Roberts  v.  Poeock,  4  Ves.  150; 
M'Leland  v.  Shaw,  2  Sch.  &  Lef.  538;  Smith  v.  Fitzgerald,  3  V.  &  B.  2;  Mann  v.  Copland,  2 
Mad.  223;  Fowler*.  Willoughby,  2  S.  &  St.  354;  Wilcox  t'.  Rhodes,  2  Russ.  452;  Colvile  v. 
Middleton,  3  Beav.  670;  [Sidebotham  v.  Watson,  11  Hare,  170;  Fream  v.  Dowling,  20  Beav. 
631,  L.  B.  4  Eq.  145,'  h. ;  Paget ».  Huish,  1  H.  &  M.  663. 

1  See  Wilcox  v.  Wilcox,  13  Allen,  252, 256,  as  pointing  out  a  convenient  mode  of  pay- 
where  it  is  laid  down  that  if  a  legacy  be  ment,  it  is  to  be  construed  as  demonstrative, 
given  with  reference  to  a  particular  fund,  only      and   the  legatee  will   not   be  disappointed 
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class  would  seem  to  afford  a  closer  analogy  to  charges  of  particular 
debts  than  legacies  that  are  onlj-  specific.  Thus  in  Lamphier  v.  Des-. 
pard  (/),  where  a  testator  directed  his  debts  and  legacies  to  be  paid  by 
his  brother,  and  gave  to  him  the  woods  growing  on  his  estate  F.  to  pay 
his  debts  and  leg-acies ;  then  he  bequeathed  two  legacies,  which  were 
not  to  be  paid  until  five  j^ears  after  his  death,  as  it  was  his  wish  that  the 
woods  should  not  be  cut  down  until  then ;  he  then  bequeathed  the 
timber-money  after  payment  of  the  two  legacies,  and  then  gave  another 
legacjs  and  appointed  his  brother  his'executor  and  residuary  legatee : 
it  was  held  by  Sir  E.  Sugden,  C.  Ir.',  that  the  two  legacies  were  paj^able 
primarily  out  of  the  produce  of  the  timber,  and,  that  the  residuary  per- 
sonal estate  was  the  secondary  fund  for  paj'ment  of  them.  He  said 
"This  is  not  a  general  fund  provided  for  payment  of  all  the  legacies, 
but  a  fund  only  for  two  ;  and  whenever  there  is  a  direction  to  apply  a 
particular  fund  for  the  payment  of  some  of  the  legacies,  that  is  the  pri- 
mary fund  for  this  pvirpose,  Hancox  v.  Abbej'." 

Sir  E.  Sugden  appears  indeed  to  have  invariably  referred  Sir  W. 
Grant's  decision  to  the  distinction  between  a  particular  and  a  general 
charge  {g) .  On  the  other  hand  there  appears  to  be  no  decision  on  that 
bare  point  except  Quennell  v.  Quennell,  which  would  seem  to  involve  a 
denial  of  any  such  distinction  in  the  case  of  debts. 

The  charging  of  an  estate  with  a  definite ,  sum  for  payment  of  debts 
points  more  directly  to  making  that  estate  the  primary  charge  of  a 

*  fund.     Personal   estate  fluctuates,  and  debts    flue-     *680  particular 
tuate,  and  in  no  certain  ratio  to  each  other.     Bj'  what  paymenTof' 

amount  therefore  (if  anj-)  the  personalty  will  fail  to  satisfy  debts. 
the  debts  is  until  the  testator's  death  quite  uncertain  ;  and  to  devote  a 
fixed  amount  to  answer  this  uncertain  deficiency  is  an  improbable  thing 
to  intend.  In  Clutterbuck  v.  Clutterbuck  (A),  where  a  testator  devised 
lands  upon  trust  to  raise  a  sum  of  2000?.  for  payment  of  certain  specified 
debts,  and  all  such  other  debts  as  he  should  owe  at  his  decease ;  and  on 
further  trust  out  of  his  rents,  &c.  to  pay  divers  life-annuities,  and 
"  subject  to  the  several  trusts  aforesaid"  in  trust  for  his  wife  for  life, 
remainder  to  a  nephew  in  fee  ;  it  was  held  by  Sir  J.  Leach,  M.  R.,  that 
the  sum  of  2000Z.  was  the  primary  fund.] 

It  should  seem,  that  where  a  specific  portion  of  personal  Where  ;jer- 
estate  is  appropriated  to  charges  to  which  the  general  per-  subjected  to 
sonalty  is  liable,  such  fund  is  not,  as  in  the  case  of  land,  certain 

G11&)'£'6S« 

subsidiary  only,  but  is  primarily  applicable. 

(/)  2  D.  &  War.  59. 

(.V)  Bateman  v.  Earl  of  Roden,  1  Jo.  &  Lat.  369;  Coote  v.  Coote,  3  Jo.  &  Lat.  178.  In  the 
former  case  the  personalty  was  held  exonerated  from  a  debt  on  the  ground  that  it  was  consol- 
idated with  another  sum  which  was  clearly  charged  on  the  real  estate  only. 

(k)  1  My.  &  K.  15.] 

though  the  fund  wholly  fail.    Walls  ».  Stew-      128;    Creed  f.  Creed,  11  Clark  &  F.  491; 
art,  16  Penn.  St.  275;  Chaworth  ».  Beech,  4      Dickin  v.  Edwards,  4  Hare,  273. 
Ves.  455;  Pierrepont  v.  Edwards,  25  N.  Y. 

631 


*681  ADMINTSTEATION  OP  ASSETS. 

Thus,  in  Browne  v.  Groombridge  (t),  where  a  testator  gave  to  his 
General  executors  his  Exchequer  bills,  monej'  at  the  bankers  and  due 

hewTo^be'  *°  ^™  *"*  policies  of  insurance,  money  in  the  funds,  and 
exempt.  debts,  upon  trust  thereout  to  pay  his  wife  200/.,  and  then  to 
pay  his  debts,  funeral  and  testamentary  expenses,  and,  after  making  the 
said  paj'ments,  to  pay  certain  legacies,  and  then  to  stand  possessed  of 
the  moneys  upon  certain  trusts ;  it  was  contended,  on  the  authoritj'  of 
Waring  v.  Ward,  and  Noel  v.  Lord  Henlej',  that  the  specific  fund  was 
charged  with  the  debts  and  legacies  onlj'  in  aid  of  the  personal  estate  ; 
but  Sir  J.  Leach,  V.-C,  held  that  the  fund  was  immediately  liable, 
observing  that  Waring  v.  Ward  was  the  case  of  a  devisee  of  real  estate, 
who  was  entitled  to  the  aid  of  the  personal  estate. 

So,  in  Choat  f .  Yeates  (k),  where  a  testatrix  gave  the  residue  of  her 

funded  property,  after  payment  of  hevjust  debts,  legacies,  funeral  and  testa- 

,    mentary  expenses,  to  A.,  and  all  the  residue  of  her  personal  estate 

*681     upon  certain  trusts  ;  it  was  held  that  the  *  funded  property  was 

primarily  liable,  though  the  effect  was  to  leave  nothing  for  the 

legatee. 

Again,  in  Bootle  v.  Blundell  ( I)  we  have  seen  that  the  direction  to 
pay  the  funeral  expenses  and  certain  legacies  out  of  a  specified  fund 
was  treated  by  Lord  Eldon  as  tantamount  to  a  declaration  that  they 
should  not  be  paid  out  of  the  general  personal  estate. 

The  doctrine  of  these  authorities  seems  upon  the  whole  to  be  reason- 
able ;  for,  although,  where  a  testator  subjects  real  estate  to  charges  to 
which  the  personal  estate,  and  most  frequently-  that  onlj',  was  before 
liable,  there  is^no  reason  why  the  added  fund  should  be  applied  before 
the  original  one,  yet  in  regard  to  personal  propertj',  the  whole  of  which 
was  antecedently  applicable  to  debts,  as  additional  security  to  the  credi- 
tor could  not  be  the  object  of  the  provision,  the  natural  inference  is, 
that  the  testator,  in  appropriating  for  this  purpose  a  particular  portion 
of  that  estate,  intended  that  it  should  be  primarily  applied. 
Different  rule  [But  the  doctrine  does  not  applj-  where  the  residue  re- 
due  nordis-  mains  undisposed  of,  in  which  case  it  will  be  primarily  lia- 
posed  of.  ble  (m) . 

Where  one  particular  fund  is  appropriated  for  pajnnent  of  debts  and 
Charge  on  a  the  testator's  other  property  is  exempted,  such  other  prop- 
F^nd'^and  ex-  '^^'^y  ^^^^  remains  liable  in  its  proper  order  for  any  deflciencj-, 


(i)  What  is  included  in  a  charge  of  "  testamentary  eapenses."—  4  Mad.  495.  f"  Testamen- 
tary expenses"  was  held  not  to  include  the  costs  of  an  administration  suit.  But  this  has 
been  otherwise  determined.  Harloe  v.  Harloe,  L.  R.  20  Eq .  471,  and  cases  there  cited ;  and 
Alsop  V.  Bell,  24  Beav.  469,  and  Penny  v.  Penny,  11  Ch.  D.  440 ;  and  "executorship  expenses  " 
is  synonymous.  Sharp  v.  Lush,  10  Ch.  D.  468.  But  such  costs  are  not  included  in  "debts 
and  charges  of  proving  the  will."     Stringer  ».  Harper,  26  Beav.  385.] 

(k)  IJ.  &  W.  102 ;  [and  see  Evans  v.  Evans,  17  Sim.  106 ;  Phillips  v.  Eastwood,  1  LI.  & 
G.  294;  Webb  ».  De  Beauvoisin,  31  Beav.  573)  Vernon  v.  Earl  Man  vers,  ib.  623.] 

(0  1  Mer.  193,  ante,  670. 

Urn)  Holford  ».  Wood,  4  Ves.  78;  Hewett  v.  Snare,  1  De  G.  &  S.  333;  Newbegin  ti.  Bell, 
23  Beav.  386.    And  see  ante,  673. 
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the  exemption  not  having  the  effect  of  altering  the  liabilities  emptiou  of 
of  the  several  species  of  exempted  property  inter  se.  Thus,  "";  "l^'^r?! ''" 
in  Lord  Brooke  v.  Earl  of  Warwick  (n) ,  the  testator  devised  bUity  of  oth- 
real  estates  in  mortgage  and  bequeathed  specific  parts  of  his  ^'^  '"'^''  *^' 
personal  estate  and  also  the  residue  of  his  personal  estate  "freed  and 
discharged  from  debts,  &c.,"  and  devised  an  estate  to  be  sold  and  the 
monej'  to  be  applied  to  pay  his  debts,  &c.  The  monej'  arising  from  the 
sale  proving  insufficient  for  the  purpose,  it  was  contended  that  the  gift 
of  the  residue  was  in  the  nature  of  a  specific  gift,  and  there  being  the 
same  expressed  intention  to  exonerate  the  residue  as  ^  the  mortgaged 
estates  from  debts,  the  devisees  of  the  latter  ought  to  take  cum  onere  ; 
but  Lord  Cottenham,  C,  affirming  the  decision  of  Sir  J.  K.  Bruce,  V.-C, 
held  that  the  residue  was  primarily  liable.  The  V.-C.  said  he  could 
conceive  a  case  in  which  a  residuary  bequest  might  stand  on  an  equal 
footing  with  particular  or  specific  legacies ;  but  here  he  thought  the 
testator  meant  no  more  than  that  the  property  expressly  given 
*  in  trust  for  payment  of  the  debts  should  be  the  onl}'  fund  or  the  *682 
first  fund  for  their  payment.  The  L.  C.  approved  of  the  V.-C.'s 
construction,  and  said  both  the  mortgaged  estate  and  the  residue  were 
intended  b}^  the  testator  to  be  freed  from  the  debts  (referring  particu- 
larly to  the  passage  cited  above)  ;  but  that  he  could  not  give  the  residue 
discharged  from  debts  unless  he  provided  for  them  out  of  some  other 
fund. 

But  where  all  the  personalty  is  bequeathed  in  terms  expressly  exempt- 
ing it  from  payment  of  the  usual  charges  affecting  it,  this  Sems,  where 
exemption  throws  those  charges  on  all  other  property  liot  ex-  fj^''  ?^^-'  "-^ 
pressly  exempted,  so  that,  for  instance,  in  case  of  a  deficienej'  exempted. 
in  the  produce  of  lands  devised  to  answer  such  charges,  they  would  fall 
upon  other  lands  specifically  devised  (o).  And  in  Powell  v.  Riley  (p), 
_where  the  exemption  of  the  personal  estate  was  not  express,  but  was 
inferred  from  its  being  given  as  a  specific  legacy,  and  where  the  prop- 
erty expressly  given  for  payment  of  the  debts,  funeral,  and  testamen- 
tary expenses  proved  insufficient,  the  personal  estate  was  held  liable  to 
pay  only  a  proportion  of  the  deficit  pari  passu  with  specifically  devised 
lands.  This  is  the  case  contemplated  by  Sir  K.  Bruce  in  Lord  Brooke 
V.  Earl  of  "Warwick,  which,  however,  was  not  cited.] 

IV.  It  remains  to  consider  in  what  cases  assets  are  mar-  Marshalling 
shalled  in  favor  of  legatees  or  creditors. 

On  this  subject  it  ma}'  be  stated  as  a  general  rule,  that,  wherever  a 
creditor,  having  more  than  one  fund,  resorts  to  that  which,  as  between 
the  debtor's  own  representatives,  is  not  primarily  liable,  the  person 
whose  fund  is  so  taken  out  of  its  proper  order  is  entitled  to  be  placed  in 

(n)  2  De  G.  &  S.  425,  affirmed  1  H.  &  Tw.  142. 

(o)  Morrow  v.  Bush,  1  Cox,  185;  Young  ».  Young,  26  Beav.  522. 

(p)  L.  R.  12  Eq.  175.] 
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the  same  situation  as  if  the  assets  had  been  applied  in  a  due  course  of 
administration,  — in  other  words,  to  occupy  the  position  of  the  creditor 
in  respect  of  that  fund  or  those  funds  which  ought  to  have  been  applied, 
to  the  extent  to  which  his  own  has  been  exhausted.'' 

Thus,  if  the  specialty  creditoBs  of  a  testator  who  died  before  the  29th 
In  favor  of  of  August,  1833  (q),  or  the  simple  contract  creditors  of  anj' 
aSiinst\he  other  testator,  choose  to  enforce  paj-ment  from  the  personal 
heir.  representatives  of  their  debtor,  instead  of  suing  (as  thej-  may 

do)  the  heir  in  respect  of  any  real  estate  which  may  have  de- 
*683  scended  to  him,  and  thereby  withdraw  the  personalty  *  from  the 
claim  of  specific  or  pecuniary  legatees,  the  courts  will  marshal 
the  assets  in  favor  of  such  legatees,  bj'  placing  them  in  the  room  of  the 
creditors,  as  it  respects  their  claim  on  the  descended  lands ;  such  de- 
scended assets,  according  to  the  order  of  application  before  stated,  being 
liable  before  personaltj-  specifically  bequeathed,  or  even  pecuniary  lega- 
cies (r). 

But  [pecuniary]  legatees  are  not  entitled  to  have  the  assets  mar- 
But  not  shalled  against  the  devisees  of  real  estate  either  specific  or 
against  devi-  residuarj' (s),  for  to  throw  the  debts  upon  the  devisees  in 
^"^^^^  such  a  case,  would  be  to  apply  devised  real  estate  before 
personal  estate  [not]  specifically  bequeathed,  and  thereby  break  in 
upon  the  established  order  of  application  before  stated  (i).  It  is  not 
correct  in  such  cases  to  account  for  the  non-interference  of  the  court, 
bj'  saying  that  the  parties  have  equal  equities  (u) ,  which  would  seem  to 
imply  that  there  exists  such  an  equalitj'^  between  them  in  the  considera- 
tion of  a  court  of  equity,  as  to  entitle  neither  party  to  its  interposition 
against  the  other  ;  whereas  it  is  clear  that  if  the  devised  lands  had  been 
resorted  to  by  any  creditor,  having  no  specific  lien  thereon,  instead  of 
the  personal  estate,  the  devise  would  have  been  entitled  to  be  reim- 
bursed out  of  [the  pecuniary  legacies.]  The  reason,  therefore,  and  the 
only  reason,  why  assets  are  not  marshalled  in  the  case  under  considera- 
tion is,  that  the  creditor  having  resorted  to  the  fund  in  the  proper  order, 
no  ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts,  it  is  clear,  upon  the 

(j)  See  Stat.  3  &  4  Will.  4,  c.  104,  ante,  p.  583.  ' 

Ir)  See  ante,  p.  622. 

(s)  Mirehouse  v.  Scaife,  2  My.  &  Cr.  695;  Forrester  ».  Leigh,  Amb.  171;  Scott  v.  Scott, 
Amb.  383,  1  Ed.  468;  Hainly  ».  Fisher,  Dick.  105,  [Amb.  127  (Hanby  v.  Roberts)];  Keeling 
V.  Brown,  5  Ves.  359.  Mr.  Roper  has  treated  this  case  as  if  the  specialty  debts  had  been 
charged  upon  the  land  by  the  testator,  1  Treat,  on  Leg.  463;  although  Lord  Alvanley  dis- 
tinctly determined  that  none  of  the  debts  were  charged  (see  ante),  and  grounded  his  refusal 
to  marshal  the  assets  on  this  circumstance. 

(()  Ante,  p.  622.  (u)  See  1  Rop.  on  Leg.  469. 

1  See  1  Storj',  Eciuity,  §  633.  So,  as  be-  onlj'  by  the  one  fund  finds  that  inadequate  to 
tween  two  creditors,  if  one  have  a  claim  upon  satisfy  his  demand,  he  may  resort  to  the  other 
two  funds,  upon  one  of  which  only  the  other  fund.  Adams,  Equity,  272;  Bank  of  Ken- 
has  a  claim,  and  the  former  enforces  pay-  tucky  ».  Vance,  4  Lift.  168.  See  further  In 
ment  out  of  the  fund  subject  to  the  claim  of  re  International  Life  Assur.  Soc,  L.  R.  2  Ch. 
the  latter,  then  so  far  as  the  creditor  secured  D.  476. 
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same  principle,  that  the  assets  will  be  marshalled  in  favor  of  TTnlesa  lands 
pecuniar}-  and  specific  legatees  ;  lands  so  charged  being  ap-  "^ii '^^Ift^^ 
plicable  before  pecuniarj'  or  specific  legacies  (x).     Thus,  in 
Foster  v.  Cook  (y)  (where  a  testator  had  charged  his  real  estate  with 
his  debtf,  and  given  legacies  not  so  charged),  the  creditors  hav- 
ing been  paid  out  of  the  personal  estate,  which  was  not  *  suffi-     *684 
cient  to  pay  both  them  and  the  legatees,  the  latter  were  allowed 
to  come  upon  the  real  estate  so  far  as  it  had  been  applied  in  paj-ment 
of  debts  ;  [and  this  decision  has  been  recognized  in  later  times  (s).] 

So,  if  the  mortgage  of  a  devised  or  descended  estate  resort  in  the 
first  instance  (as  he  clearly  may)  to  the  personal  estate  of  j^gg^jg  nj^^. 
the  deceased  mortgagor,''  to  the  prejudice  of  specific  or  even  shaiied 
of  general  pecuniary  legatees  (who,  it  will  be  remembered,  ,\|es"  fe."^' 
are  not  liable  to  exonerate  a  devised  or  descended  mortgaged  of  mortgaged 
estate  (a) ,)  equity  will  give  those  legatees  a  claim  on  the 
estate  to  the  extent  to  which  their  funds  maj'  have  been  applied  in  its 
exoneration  (5). 

In  Wythe  v.  Henniker  (c) ,  an  attempt  was  made  by  impugning  the 
authority  of  Forrester  v.  Leigh,  to  shake  this  doctrine  in  regard  to 
pecuniary  legatees;  but  Sir  J.  Leach,  M.  E.,  adhered  to  it,  observing 
that  since  that  case  he  had  always  considered  it  to  be  a  settled  rule  of 
courts  of  equity,  that  a  pecuniary  legatee  is  entitled  to  stand  upon  the 
devised  estate  in  the  place  of  the  mortgagee,  to  the  extent  to  which  the 
mortgage  has  been  satisfied  out  of  the  personal  estate.  That  doctrine 
proceeded  upon  the  assumption;  that  the  devise  of  the  mortgaged  estate 
is  a  devise  of  the  equitj'  of  redemption  onlj-,  and  that  the  testator 
intended  that  the  devisee  should  take  the  estate  cum  onere.  That  doc- 
trine, his  Honor,  however,  observed,  has  not  been  universallj'  ap- 
proved, because  in  all  other  cases  the  devisee  of  a  mortgaged  estate 
does  not  take  it  cum  onere,  but  has  a  right  to  have  the  mortgage  satis- 
fied out  of  the  personal  estate,  even  where  the  devise  is  made  expressly 
subject  to  the  mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  who  has  an 
equitable  lien  for  his  purchase-money  on  the  property,  as  Rule  as  to 
well  as  a  claim  on  the  personal  estate  of  the  deceased  pur-  fo\"purchase!. 
chaser,  resorts  to  the  latter,  to  the  prejudice  of  specific  or  money. 

(x)  Ante,  622. 

(,j)  3  B.  C.  C.  347.  See  also  Bradford  v.  Folej-,  Rolls,  14  Ang.  1791,  3  B.  C.  C.  351,  n. ; 
Webster  v.  Alsop,  Rolls,  12  July,  1791,  3  B.  C.  C.  352,  n. ;  Fenhouiett  ikPassavant,  Dick.  253 ; 
Lord  Hardwicke's  judgment  in  Arnold  v.  Chapman,  1  Ves.  110;  Norman  v.  Morrell,  4  Ves. 
789  J  Aldrich  ».  Cooper,  8  Ves.  396;  [from  which  last  case  it  also  appears  that  the  rule  as  to 
the  widow's  parajjhemalia  is  the  same.  Probert  v.  Clifford,  Amb.  6,  as  corrected  in  note  by 
Blunt,  is  not  contra  ;  and  see]  Snelson  v.  Corbet,  3  Atk,  368. 

[(s)  Paferson  v.  Scott,  1  D.  M.  &  G.  531.  Here  was  a  trust  to  sell  and  pay  debts;  but  a 
mere  charge  is  equivalent.    Rickard  ».  Barrett,  3  K.  &  J.  289  j  Surtees  v.  Parkin,  19  Beav.  406.] 

(a)  Vide  ante,  636. 

(b)  Lutkins  ».  Leigh,  Cas.  t.  Talb.  53;  Forrester  v.  Lord  Leigh,  Amb.  171;  [Johnson  v. 
Child,  4  Hare,  87.]  (c)  2  My.  &  K.  635. 

1  Plimpton  V.  Fuller,  11  Allen,  139 ;  Hewes  «.  Dehon,  3  Gray,  205 ;  ante,  p.  62?,  note  1. 
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pecuniary  legatees,  the  legatees  are  entitled  to  have  the  assets  mar- 
shalled against  the  heir  or  devisee  of  such  property. 
Question  be-  ^'^  regard  to  the  heir,  it  would  seem  clear  upon  principle, 
tween  i(;sa-  and  by  analogy  to  the  case  of  a  descended  mortgaged  es- 
eesan  leir.  ^^^^g^  ^jjg^^  jjj  gygij  g,  case  the  courts  would  marshal  the 
assets  in  favor  of  the  legatees  ;  descended  assets  being,  accord- 
*685  ing  to  the  order  *  before  stated,  applicable  before  specific  or 
pecuniary  legacies  to  the  payment  of  all  charges  affecting  them 
both. 

And  this  view  of  the  case  seems  to  agree  with  Lord  Eldon's  observa- 
tion in  Austen  v.  Halsej-(rf),  where,  however,  the  land  was  devised, 
and  his  opinion  upon  another  question  rendered  it  unnecessarj-  to  decide 
the  point.  A  contrary  determination,  indeed,  was  made  in  Coppin  v. 
Coppin  (e) ,  where  a  person,  who  was  both  heir  and  executor  of  his 
brother,  was  held  to  be  entitled  to  retain  out  of  the  personal  assets  the 
purchase-money  of  an  estate  which  his  brother  had  purchased  from  him, 
against  the  legatees  of  the  brother.  This  case  has  been  questioned  by 
Lord  Eldon  (/) ,  and  seems  to  have  been  overturned  bj'  Trimmer  v. 
Bayne  (g) ,  where  Sir  W.  Grant  decided  that  the  heir  who  had  paid  the 
purchase-money  for  an  estate  contracted  for  b}'  his  ancestor  was  not 
entitled,  as  against  the  legatees  of  such  ancestor,  to  be  reimbursed  out 
of  his  personal  estate.  It  is  not  distinctlj-  stated,  however,  whether 
the  legatees  out  of  whose  bequests  the  heir  unsuccessfully  claimed  to  be 
reimbursed  were  specific  or  pecuniar}'  legatees. 

The  right  of  a  pecuniarj'  legatee  to  have  the  assets  marshalled  as 
against  the  heir  of  a  testator  who  purchased,  but  died  without  having 
paid  for,  an  estate,  is  placed  bej'ond  all  doubt  by  Sproule  v.  Prior  (h). 

Where  the  purchased  estate  is  devised,  the  question  is  somewhat  dif- 
„     ^.     ,       ferent;  but  as  the  established  rule  is,  we  have  seen,  that 

Question  be-  '  .        .  .  ,    , 

tween  lega-     the  dcvisee  of  a  mortgaged  estate  is  not  entitled  to  exonera- 

isee  of'co'n-^ '  ^^°^  °"*'  °^  personal  estate  specifically  bequeathed,  and  not 

fracted-for      expressly  made  subject  to  debts,  there  seemed  ground  to 

estate.  ^        contend  that  in  the  present  case  the  estate  must,  by  parity 

of  reasoning,  also  bear  its  own  burden  against  such  legatees,  and  ac- 

cordinglj-,  that  if  their  funds  have  been  taken  hy  the  vendor,  thej-  are 

entitled  to  have  the  assets  marshalled  against  the  devisee. 

And  Pollexfen  v.  Moore  (i)  was  considered  to  lend  some  countenance 

to  this  doctrine ;  but  it  ajDpears  to  have  been  decided  upon  different, 

though  it  should  seem  untenable,  grounds.     Sir  W".  Grant,  in  Trimmer 

V.  Bayne  (k),  intimated  that  the  case  had  greatly  perplexed  him, 

*686     and  the  eminent  author  of  the  Treatise  *  of  Vendors  and  Pur- 


(d)  6  Ves.  484.  (e)  Sel.  Ch.  Cas.  28,  2  P.  W.  291. 

(/)  See  his  judgment  in  Mackreth  v.  Symmons,  16  Ves.  339. 

(«)  9  Ves.  209,  4  Russ.  339,  n.  (7,)  8  Sim.  189. 

(i)  3  Atk.  272,  stated  from  R.  L.,  Sugd.  V.  &  P.  [874,  11th  ed.,  and  see  679,  n.,  Hth  ed.] 
Some  of  th^doctrine  advanced  in  this  case  is  at  variance  with  the  decision.  See  9  Ves.  211; 
15  Ves.  339,  •  (i)  9  Ves.  211. 
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chasers  has  taken  some  pains  to  show  the   inapplicability  of  the  de- 
cision to  th^  doctrine  which  it  has  been  advanced  to  support,  and  the 
unsoundness  of  that  doctrine ;    and  his  high  authorit}'  may  have  had 
some  weight  in  procuring  its  overthrow  in  Wythe  v.  Hen-  pejuniarv 
niker(Z),  where  Sir  J.  Leach,  M.  R.,  held  that  a  person  legatees  iiot 
having  devised  an  estate  which  he  had  purchased,  and  the  marshal 'aa 
vendor  having  after  his  decease  been  paid  a  part  of  the  against  devi- 
purchase-mone}^  which  remained  unpaid  at  the  testator's  tracted-for 
death,  out  of  the  deceased's  personal  estate,  the  pecuniary  estate,  m 
legatees  had  no  right  to  stand  in  the  place  of  the  vendor  in  unpaid  pur- 
respect  bf  his  lien  upon  the  purchased  estate,  to  the  extent  <=iiase-niouey. 
of  the  sum  so  received.     His  Honor,  however,  appears  to  have  con- 
tented himself  with  showing  that  Pollexfen  v.  Moore  (which  had  been 
cited  on  behalf  of  the  legatees)  was  not  applicable  to  the  point,  and 
we  look  in  vain  throughout  his  judgment  for  an  explanation  of  the 
principle  of  his  decision,  or  an  answer  to  the  plausible,  if  not  convincing, 
arguments  founded  upon  analogical  reasoning  from  the  cases  b^'  which 
the  claim  of  the  legatees  was  attempted  to  be  sustained.     [In  Lord 
Lilford  V.  Powj's-Keck  (m)  it  was  held  by  Sir  J.  Romilly  that  the  dis- 
tinction between  a  mortgage  and  a  vendor's  lien  was  untenable,  and 
that  pecuniary  legatees  were  entitled  to  marshal  against  the  devisee  in 
the  one  case  as  Well  as  in  the  other.    And  since  land  in  mort-  Effect  of  L. 
gage  or  subject  to  a  vendor's  lien  is  now  primarily  liable  to  King's  acts, 
the  satisfaction  of  those  charges,  residuary  legatees  and  next  of  kin 
have  in  both  cases  a  similar  right  (ra).J 

Sir  W.  Grant  decided  that,  even  where  the  testator  expressly  directed 

his  executors  to  paj'  the  purchase-money  pf  the  devised  estate,  and  the 

personal  estate  was  inadequate  to  pay  both  the  purchase-money  and 

the  pecuniary  legacies,  the   devisee  was   liable  to  contribute  ratably 

'  with  the  legatees  (o). 

It  may  be  observed  that  Lord  Eldon  in  Austen  v.  Halsey  (p)  thought 
a  clause,  giving  the  executors  "  power  "  to  pay  the  purchase-mone^'  out 
of  the  personal  estate,  was  not  necessarilj'  to  be  construed  as  an  abso- 
lute direction. 

The  preceding  cases,  however,  in  which  equity  interferes  to  prevent 
an  eventual  derangement,  by  the  act  of  third  per-  Marshalling, 

sons,  of  *the  order  of  applying  the  assets,  do  not    *687  pa^yhaT 
completely'  exemplify  an  important  principle  by  which  several 

the  courts,  in  marshalling  assets,  are  governed,  and  which  another^one 
forms  the  peculiar  feature  of  the  doctrine  ;  it  is  this,  —  that  on'y- 
wherever  a  party  has  a  claim  upon  one  fund  onlj',  and  another  upon 
more  than  one,  the  party  having  several  funds  must  resort,  in  the  first 

{I)  2  My.  &  K.  635.     [But  before  3  &  4  Will.  4,  c.  104,  assets  were  marshalled  against  the 
devisee,  in  favor  of  simple  contract  creditors.     Selbv  ".  Selby,  4  Russ.  336.] 
(m)  L.  E.  1  Et).  347.     See  also  Birds  i:  Askey,  24  Beav.  618.  , 
[(m)  See  L.  King's  acts,  sun.  pp.  646,  648.] 
(o)  Headley  t).  lieadhead,  Coop.  50,  noticed  ante,  622,  a.  (p)  6  Ves.  478. 
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instance,  to  that  on  which  the  other  has  no  claim ;  or,  in  other  words, 
the  court  will  so  arrange  the  funds  as  to  let  in  as  large  a  number  of 
claims  as  possible  (q),  and  if  the  person  having  the  several  funds  should, 
in  violation  of  this'  rule,  have  resorted  to  the  fund  common  to  himself 
and  the  person  having  no  other  fund,  the  court  will  place  that  person  in 
his  room,  to  the  extent  to  which  the  common  fund  has  been  so  ap- 
plied (r). 

This  principle  is  applied  in  favor  of  both  creditors  and  legatees  (s) . 
Effect  of  In  regard  to  the  former,  however,  it  is  to  be  remembered 

ma.  4  ^  *  *^^*  ^^^  statute  of  3  &  4  WiU.  4,  c.  104  (t) ,  renders  all  real 
lo-i,  and  32  estate,  including  copyholds,  liable  to  the  claims  of  creditors 
a  46  unoii  ^^  every  class,  [and  that  stat.  32  &  33  Vict.  c.  46,  places 
the  doctrine,    specialty  and  simple-contract  creditors  on  an  equal  footing.] 

The  doctrine 'will  therefore  seldom  be  called  into  operation  in  refer- 
ence to  creditors.  But  it  is  observable,  that  the  former  statute  by 
widening  the  range  of  the  claims  of  creditors,  has  given  greater  scope 
to  the  application  of  the  doctrine  among  legatees.  Thus,  as  it  was  for- 
merly the  rule  that,  where  a  specialty  creditor  resorted  to  the  personal 
estate,  and  thereby'  rendered  it  inadequate  to  the  payment  of  pecuniary 
legacies,  the  legatees  might  claim  to  stand  in  his  place  in  respect  of  his 
demand  upon  the  realty,  which  had  descended  or  was  charged  with 
debts  ;  so  it  is  equally  clear  that,  under  the  existing  law,  the  same  con- 
sequence would  follow  in  the  case  of  a  simple-contract  creditor  taking 
such  a  course  (u) . 

Marshallinff  Upon  the  Same  principle,  it  is  settled  that,  where 

among  *688    there  are  *  two  classes  of  legatees,  the  one  having  a 

^^*  ^*'  charge  upon  real  estate,  the  other  having  no  such 

charge,  and  the  personalty  is  not  sufficient  to  satisfy  both,  the  legatees 
whose  legacies  are  so  charged  shall  be  paid  out  of  the  land,  in  order  to 
leave  the  personal  estate  for  those  who  have  no  other  fund. 

Thus,  in  Hanby  v.  Roberts  (x) ,  where  the  testator  by  his  will  gave 
several  legacies  (not  charging  them  upon  the  real  estate),  and  bj'  codi- 
cil bequeathed  a  legacy  of  3,000Z.,  with  the  payment  of  which  he  charged 
his  real  estate ;  the  personal  estate  having  been  exhausted  in  the  pay- 
ment of  the  3,000/.  legacy.  Lord  Hardwicke  held  that  the  other  pecun- 

Ug)  "The  interest  of  the  debtor  shall  not  be  regarded,"  per  Lord  Eldon,  Aldrich  v.  Cooper, 
8  Ves.  391.  But  the  principle  will  not  be  applied  to  the  prejudice  of  third  persons.  Dolphin 
V.  Aylward,  L.  R.  4  H.  L.  486.] 

(r)  See  this  doctrine  referred  to  in  regard  to  charities,  ante,  Vol.  I.  p.  234. 

L(s)  In  Chapman  v.  Esgar,  1  Sm.  &  G.  575,  a  testator  made  his  will  before  1838,  charging 
his  real  estate  with  debts,  then  purchased  other  real  estates  and  died,  and  it  was  held  that 
specialty  creditors  claiming  the  benefit  of  the  charge  in  the  will  must  allow  the  descende'd 
estates  to  be  brought  into  hotchpot.] 

(()  Ante,  583. 
L       [(a)  Wliere  there  was  delay  in  pajTnent  of  the  simple  contract  creditors,  they  were  held 
not  entitled  to  stand  in  the  place  of  the  specialty  creditors  to  the  extent  of  the  interest  which 
would  have  accrued  due  on  the  specialty  debts,  but  only  to  the  extent  of  the  principal. 
Cradock  v.  Piper,  16  Sim.  301.] 

(x)  Amb.  127,  2  Coll.  512,  Dick.  104.    See  also  Masters  ».  Masters,  1  P.  W.  421;  Bligh  ». 
Earl  of  Darnley,  2  P.  W.  620 ;  Norman  v.  Morrell,  4  Ves.  769 ;  Bonner  v.  Bonner,  13  Ves.  383 ; 
.  [Scales  V.  Collins,  9  Hare,  656.] 
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iary  legatees  should  stand  in  the  place  of  the  satisfied  legatee  to  this 

extent. 

But  in  Prowse  v.  Abingdon  (j/) ,  Lord  Hardwicke  refused  to  marshal 

assets  in  favor  of  a  legatee  whose  legacy  had  been  originally  _ 

=■  o     J  o         J    Exception 

charged  upon  the  laud,  but  had  failed  in  respect  ot  the  where  leg- 
real  estate,  by  his  death  before  the  time  of  payment  (z)  ;  his  char™  imon 
Lordship  observing,  that  the  rule  as  to  marshalling  would  the  land, 
hold  only  where  it  was  proper  to  be  done  at  the  time  the 
legacy  first  took  place,  and  not  where  it  was  owing  to  a  fact  which  hap- 
pened subsequently  to  the  death  of  the  testator  (a)  ;  and  this  has  been 
since  followed  in  Pearce  v.  Loman(J). 

(y)  1  Atk.  482. 

(«)  As  to  this  iloctrine,  see  ante,  Vol.  I.  p.  834;  but  see  also  Pearce  v.  Loman,  3  Ves.  135, 
where  Lord  Loughborough  doubted  whether  in  such  a  case  the  legacy  was  payable,  even  out 
of  the  personal  estate.  It  is  not  easy,  however,  to  perceive  upon  what  sound  principle  the 
circumstance  of  its  having  been  charged  upon  the  real  estate  as  the  auxiliary  fund,  and  having 
failed  as  to  that,  should  vary  the  construction  of  it  as  a  personal  legacy. 

(a)  But  IS  it  not  always  the  fact  of  some  legatee  or  creditor  resorting  to  a  particular  fund 
after  the  death  of  the  testator  that  occasions  the  requisition  to  marshal  V 

(4)  3  Ves.  135. 
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LIMITATIONS  TO   SURVIVORS. 

I.  On  construing  Survivor  as  synonymous  with  other. 
II.    Wlietlier  accruing  Shares  are  subject  to  Clause  of  Accruer.  —  Whether  Qualifications 

affecting  original  Shares  extend  to  accruing  Shares. 
III.,  Words  of  Survivorship,  to  what  Period  referable. 

I.  Whether  the  word  "survivor"  is  to  receive  a  eonstruetiou 
"Survivor"  'iccordant  with  its  strict  and  proper  acceptation,  or  is,  by  a 
when  con-  liberal  intepretation,  to  be  changed  into  other.,  is  a  point 
stiued  oi  er.  ^^^j^j^j^  jjg^g  jjggjj  often  discussed  and  variously  decided.  On 
more  than  one  occasion  expressions  have  fallen  from  eminent  judges 
calculated  to  create  an  impression  that  the  term  "  survivor"  might  by 
its  own  inherent  force,  and  without  one  single  ray  of  light  from  the  sur- 
rounding context,  be  read  as  synonj'mous  with  other.  In'  particular  Sir 
W.  Grant  in  Barlow  v.  Salter  (a)  seems  to  have  assumed  this  point ; 
and  the  construction  recommends  itself  so  forcibl3^,  as  carrying  into 
effect  the  probable  intention  of  testators,  and  as  supplying  a  defect  or 
iuaccuracj'  of  expression  verj'  commonlj'  to  be  found  in  testamentary 
instruments,  that  it  appears  to  have  obtained  too  ready  an  acceptance  in 
the  profession ;  for  we  are  now  taught  'by  a  series  of  decisions,  which 
outweigh  any  opposing  dicta  or  opinions,  that  the  word  "  survivor," 
like  every  other  term,  when  unexplained  by  other  parts  of  the  wiU,  is  to 
be  interpreted  according  to  its  strict  and  literal  meaning. 

Thus,  in  Ferguson  v.  Dunbar  (V) ,  where  a  testator  gave  to  his  execu- 
Woid"sur-  to""^  ®°  much  of  his  personal  estate  as  would  purchase  an 
vivois"  con-  annuity  of  550/.,  Tyhich  he  gave  to  his  wife  for  life,  and  he 
stricUj'  not  directed  the  principal  after  her  decease  to  be  paid  to  his 
as  other.  children,  that  is  to  say,  one  half  to  his  son  G-.,  and  one  half 
to  his  daughters  E.  and  C,  if  living  at  the  death  of  their  mother ;  and 
if  any  of  them  should  die  in'the  li_fetime  of  their  mother,  leaving  issue, 
he  gave  that  share  to  the  issue  of  such  child  or  children  equally, 
*690  *  at  the  age  of  twenty-one  years  or  day  of  marriage  ;  but  if  ahj- 
of  them  should  die  before  the  age  of  twenty-one  years  without 
issue,  he  gave  that  share  to  the  survivors;  and  if  all  of  them  should  die 
without  leaving  children,  the  same  was  to  fall  into  the  residue.     The 

(a)  17  Ves.  479.  (*)  3  B.  C.  C.  468,  n. 

640 


"  SURVIVORS,"   WHEN  EEAD   "  OTHERS."  *691 

mother  died  :  then  C.  died  leaving  children.  E.  afterwards,  died  under 
twenty-one,  and  without  issue.  The  question  was,  whether  the  chil- 
dren of  C.  were  entitled  to  any  part  of  the  share  of  E.  Lord  Thurlow 
said  that  this  was  one  of  those  cases  in  which  he  had  the  mortification 
to  see  that  what  was  most  probably  the  testator's  intention  could  not  be 
executed,  for  want  of  his  having  been  properly  advised,  and  having  suf- 
ficiently explained  himself;  that  he  thought  the  testator  meant  the  chil- 
dren should  take  the  share  which  would  have  accrued  to  the  parent  if 
living  ;  but  not  having  said  so,  but  limited  such  share  to  the  survivors 
or  survivor,  he  must  declare  G.,  as  the  onlj'  surviving  child,  entitled  to 
the  whole  of  E.'s  share,  and  decreed  accordinglj-. 

So,  in  Milsom  v.  Awdrey  (c),  where  the  testator  bequeathed  the 
residue  of  his  personal  estate  to  trustees,  upon  trust  to  pay  gifttos^^. 
and  apply  the  same  to  and  among  his  nephews  and  nieces  vivor's  and 
(the  sons  and  daughters  of  his  late  brothers  and  sister  M.,  ^'eTtcTpe'"' 
D.  &  H.)  equally  between  them  for  their  lives,  the  children  «"»"  i"  exist- 
of  such  of  them  his  said  brothers  and  sister  to  have  only  their 
father's  or  mother's  share  ;  and  after  the  death  of  either  of  the  testator's 
said  nephews  and  nieces,  in  trust  to  call  in  the  share  of  the  principal 
money  out  of  which  the  said  interest  was  to  be  paid,  and  pay  it  equallj' 
unto  and  among  the  children  of  such  of  his  said  nephews  and  nieces  as 
should  happen  to  die ;  and  if  an}^  of  his  (the  testator's)  said  nephews 
and  nieces  should  die  without  leaving  ^  anj'  child  or  children,  then  the 
share  or  shares  of  him  her  or  them  so  dying  should  go  to  and  among 
the  survivors  and  survivor  of  them  in  manner  aforesaid.  One  nephew 
died  without  leaving  issue  ;  then  another  died  leaving  issue ;  a  third 
then  died  without  issue,  leaving  a  sole  survivor.  Sir  R.  P.  AYden, 
M.  R.,  after  much  hesitation,  decided  that  the  share  of  the  third  be- 
longed exclusively  to  the  survivor,  and  was  not  divisible  (as  had  been 
contended  by  the  issue  of  the  second)  between  him  and  such  issue. 

So,  in  Davidson  v.  Dallas  (d),  ^where  a  testator  bequeathed  to 
the  children  of  his  brother  R.  D.  3,000Z.,  to  be  equally  divided 
*  among  them,  and  if  either  of  them  should  die  before  the  age  of  *691 
twenty-one  years  their  shares  to  go  to  the  survivors.  Lord  Eldon, 
after  referring  to  the  rule  for  construing  "survivors"  as  importing 
others,  observed  that  there  was  nothing  in  this  will  indicating  a  general 
intention  upon  which  the  forced  construction  of  the  term  "  survivors  "  had 
been  adopted.     The  words  must  therefore  have  their  natural  meaning. 

[Here  the  contention  was  that  "  survivors  "  should  be  read  "  others," 
not  as  in  the  former  (which  are  the  more  common)  cases,  in 
order  to  include  children  who  had  previously  died ;  but  in  Davidson  ». 
order  to  include  children  who  were'  not  born  when  the  origi-  '-'*"*^- 
nal  gift  took  effect  (e).J 

c)  5  Ves.  465.    See  also  Wollen  v.  Andrewes,  9  J.  B.  Moo.  248,  2  Bing.  126. 

d)  H  Ves.  676.     [R.  D.  survived  the  testator.] 
(e)  See  also  Mann  ».  Thompson,  Kay,  644,  645.    Whether  a  gift,  not  to  several  persons 
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'  Again  in  Crowder  v.  Stone  (/),  where  a  testator  bequeathed  certain 
"Survivor"  stock  in  the  funds  to  his  executors,  in  trust  for  his  wife  and 
construed  brother  for  their  respective  lives,  and  after  the  decease  of 
as  importing  the  survivor  to  be  divided  equally-  between  his  nephew  and 
other.  I  ^ijjjj,  Qjgggg  .  a^jj(j  JQ  gase  of  the  death  of  his  said  nephew  or 
of  any  or  either  of  his  said  nieces  without  lawful  issue  before  their 
respective  parts  or  shares  should  become  due  and  payable  to  them,  then 
the  part  or  share  of  him  her  or  them  so  dy'mg  without  issue  as  aforesaid 
should  go  and  be  equally  divided  between  them  and  amongst  the  sur- 
Lord  vivor  and  survivors  of  them,  share  and  share  alike.     Lord 

Lyndhurst's  Lyndhurst  said,  "It  was  contended  that  the  words  '  survi- 
Crowder  v.  vor  and  survivors  of  them '  were  to  be  construed  '  other  and 
fetone.  others.'    That  is  a  construction  which  the  court  has,  in  some 

cases,  put  upon  those  or  similar  words.;  but  it  is  what  Lord  Eldon  in 
Davidson  v.  Dallas  {g),  calls  a  '  forced  construction  of  the  term  survi- 
vor,' and  he  contrasts  it  with  what  he  calls  its  '  natural  meaning.'  It  is 
a  construction  which  the  court  may  sometimes  be  compelled  to  adopt,  in 
order  to  accomplish  the  intention  which  appears  on  the  whole  of  the 
will;  and  in  Wilmot  j;.Wilmot  {h)  it  was  scarcely  possible  to  put  any 
otlier  meaning  on  the  words.  But,  in  looking  at  the  language  and  the 
provisions  of  this  will,  I  do  not  find  emy  such  necessit3- :  and  it  seems 
to  me  that  the  words  '  survivor  and  survivors  are  here  to  be  taken 
in  their   natural '  meaning.     The   shares  which  became  subject  to  the 

operation  of  the  bequest  to  the  survivor  and  survivors,  will  be 
*692     *  divisible  among  such  only  of  the  five  legatees  as  were  living  at 

the  time  when  the  events  happened  on  which  the  shares  were 
to  go"  over  respective!}-." 

Again,  in  Ranelagh  ??.  Ranelagh  (•*),  where  a  testator,  after  bequeath- 
Eecentau-  '^^S  certain  pecuiiiar}' legacies  to  his  children  for  life,  added, 
thorities  for     u  j„  g^se  of  the  demise  of  any  of  the  above  parties  without 

i.'onstrumg        ,..  .  ....  ,  .  i,..,, 

"survivors"  legitimate  issue,  their  his  or  her  proportions  to  be  divided 
strictly.  among  the  survivors;"  Lord  Brougham,  C,  treated    it  as 

clear  (though  it  was  not  necessary  to  decide  the  point)  that  the  word 
"  survivors"  was  used  in  its  plain  and  obvious  sense,  as  meaning  such 
of  the  individuals  named  as  should  be  living  when  anj-  of  them  happened 
to  die. 

And  lastly,  the  same  construction  prevailed  in  Cromek  v.  Lumb  {k) 
as  to  a  clause  providing  that,  in  case  any  of  the  testator's  grandchildren 
(who  were  the  objects  of  a  prior  gift)  should  die,  being  a  son  under  the 
age  of  twenty-three  and  without  lawful  issue,  or  being  a  daughter  under . 
that  age  and  unmarried,  then  the  share  or  shares  of  him  her  or  them  so 

or  the  survivors  of  them,  but  simply  to  "children  who  survive  A.,"  includes  any  not  born 
before  A.'s  death,  was  decided  in  the  affirmative  in  Re  Clark's  Estate,  3  D.  J.  &  S.  Ill;  but 
in  the  negative  in  Gee  v.  Liddell,  L.  R.  2  Eq.  341 ;  also  Trickey  r.  Trickev,  post,  720.] 

( /■)  3  Russ.  217.  (g)  U  Ves.  578.  (A)  8  Ves.  10,  post,  p.  698. 

(()  2  My.  &  K.  441. 

(i)  3  Y;  &  C.  565. 
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cl\"ing  should  go  to  the  survivor  and  survivors,  and  the  lawful  issue  of 
such  as  might  be  dead. 

And  the  mere  circumstance,  that  there  occurs  in  the  same  will,  in 
reference  to  another  subject  or  other  subjects,  an  instance  ji;jjg(.t(,f 
of  the  words  "  survivor"  and  "other"  being  used  conjunc-  "other" 
tivelj'  and  as  if  synonj-mous  (J),  is  not  considered  to  imply  w^iere^associ- 
an  intention  that  "  survivor,"  standing  alone,  shall  have  the  atert  with 

"survivor  '* 

same  force  or  signification  as  the  term  with  which,  in  other 
instances,  the  testator  has  associated  it. 

Thus,  in  Winterton  v.  Crawfurd  (m),  where  a  testator  devised  the 
residue  of  his  real  estate  to  trustees,  upon  trust  as  to  one  words"sur- 
tliird  to  pay  the  rents  to  the  separate  use  of  his  daughter  vivors  or 

survivor 

Harriet  during  her  life,  and  after  her  decease,  in  trust  for  all  construed 
her  children,  in  equal  shares,  and  the  respective  heirs  of  strictly. 
their  bodies  ;  and  in  case  one  or  more  of  such  children  should  die  with- 
out issue,  then  as  to  his  her  or  their  shave  or  shares,  in  trust  for  the 
survivors  or  survivor  and  others  or  other  of  (hem  ;  and  after  giving  the  . 
other  two  thirds  by  similar   limitations  to  his  daughters  Louisa  and 
rann3-,  with  remainder  to  their  children,  the  testator  proceeded  to  de- 
clare, that,  in  case  one  or  more  of  his  said  daughters  should 
*  die  without  issue  of  her  or  their  bodj-  or  bodies,  then  the  share     *693 
or  shares  of  her  or  them  so  dying  should  be  in  trust  for  the  sur- 
vivors or  survivor  of  them  for  the  lives  or  life  of  such  survivors  or  sur- 
vivor, to  be  held  and  enjoj'ed  hj  the  trustees  for  the  joint  natural  lives 
of  such  survivors  of  the  testator's  said  daughters,  in  trust  for  them  as 
tenants  in  common,  and  the  rents  and  profits  of  the  accruing  share  or 
shares  to  be  for  their  separate  use,  and  after  the  decease  of  the  survivor 
of  his  said  daughters,  in  trust  for  the  child  and  'children  of  the  surmvors 
or  survivor  of  his  said  daughters  per  stirpes,  and  this  heirs  of  the  bodies  of 
such  child  and  children  ;  and  in  case  anj'  one  or  more  of  such  children 
'  should  die  without  issue,  then  as  to  the  shares  of  him  her  or  them  so 
dying,  in  trust  for  the  survivors  or  survivor,  others  or  other  of  them,  and 
the  heirs  of  the  bod}'  of  such  survivors  or  survivor,  others  or  other  of 
them ;  and  if  all  such  fehildren  but  one  should  die  without  issue,  in 
trust  for  such  surviving  or  only  child  and  the  heirs  of  his  or  her  bodj' ;  ■ 
and  in  default  of  such  issue,  in  trust  for  testator's  nephews.     Fanny 
died,  leaving  children.     Louisa  afterwards  died  without  children,  and 
the  share  of  Louisa  was  claimed  by  and  was  now  held  to  belong  to 
Harriet,  the  only  surviving  daughter,  to  the  exclusion  of  the  children  of 
Fannj-.     Sir  J.  Leach,  M.  R.,  said :  "  In  order  to  effectuate  the  inten- 
tion of  the  testator,  the  court  sometimes  gives  to  the  word  '  survivors ' 
the  sense  of  '  others.'     Here  the  expressions  of  the  testator  are  too 

[(0  So,  the  words  "  sun'ivors  and  survivor  and  others  and  other  "  were  held  to  be  governed 
b)'  "'others"  in  Slade  c.  Parr,  7  Jur.  102,  But  "other  surviving"  is  synonymous  with 
"  survivinsf."    Beckwith  u.  Beclswith,  46  L.  J.  Ch.  97,  post,  p.  701.] 

(m)  1  B.  &  My.  407. 
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precise  to  impute  to  him  such  an  intention ;  and  the  survivors  are  to 
take  as  tenants  in  common  ■  for  life  for  their  separate  use,  wliich  is 
wholly  inconsistent  with  the  notion  that  the  testator  meant  that  the 
children  of  a  deceased  daughter  should,  as  to  this  third  share,  stand  in 
the  place  of  their  parent.  It  is  true  that,  in  the  gift  over  after  the 
death  of  the  surviving  daughter  to  the  children  of  the  survivors  or  sur- 
vivor, the  words  '  survivors  or  survivor '  maj'  receive  a  more  enlarged 
meaning.  The  intention  of  the  testator  appears  to  have  been,  that  no 
part  of  his  real  estate  should  go  over  to  hjs  nephews,  except  in  the 
event  of  the  failure'  of  issue  of  all  his  three  daughters  :  and  this  inten- 
tion would  be  defeated,  if,  upon  the  death  of  Lad}'  Winterton  (n)  with- 
out issue,  which  is  stated  to  be  a  probable  event,  the  children  of  the 
deceased  sister  were  excluded.  This  question  cannot,  however,  be 
decided  during  Lady  Winterton's  life  ;  and  all  that  can  now  be 
*694  done  is  to  declare,  that  Lady  Winterton  is  *  entitled  for,  life, 
to  her  separate  use,  to  the  one  third  share  of  the  real  estate, 
which  by  the  will  was  given  to  her  sister  Louisa." 

Sir  J.  Leach's  observation  in  regard  to  the  inconsistency  of  the  devise 
Remarks  fi>r  life  to  the  survivors  with  the  supposition  that  the  chil- 
ton"".  Ciw-  ^^'^^  °f  ^'^^  deceased  devisees  were  to  stand  in  their  place  is 
turd.  inconclusive,  because  though  the  estate  for  life  could  not 

take  effect  as  to  anj'  deceased  child,  the  devise  in  remainder  to  the  issue 
of  such  child  might.  Indeed,  if  he  was  right  in  the  opinion  expressed 
bj'  him,  that  after  the  death  of  the  last  surviving  daughter  the  property 
would  go  over  to  the  children  of  the  deceased  daughter,  and  not  to  the 
ulterior  devisees,  there  seems  to  be  great  difficulty  in  maintaining  the 
soundness  of  his  decision,  as  it  has  the  effect  of  reading  words  occur- 
ring in  different  parts  of  the  same  will  in  various  senses.  The  case  too 
would  then  be  in  direct  opposition  to  Doe  v.  Waiuewright  (o) ,  where, 
even  in  a  deed,  the  limitation  of  cross-remainders  in  tail  to  surviving 
children  was  held  to  take  effect  in  favor  of  the  issue  of  a  deceased  child, 
on  the  sole  ground  of  its  appearing,  by  the  terms  of  the  ultimate  limita- 
tion, that  the  estate  was  not  to  go  over,  unless  the  issue  of  all  the 
children  failed. 

In  Alton  V.  Brooks  (/>) ,  however,  it  was  considered  that,  where  the 
Effect  where  gift  to  the  survivors  was  to  take  effect  in  the  event  of  the 
gift  oyer  is  decease  of  anj-  of  the  prior  objects  of  gift  combined  with  some 
witli  a  collat-  collateral  event,  the  rule  of  construction  adopted  in  the  pre- 
eral  event.  ceding  cases  did  not  applj',  but  that  the  word  "survivor" 
might  be  construed  other,  on  the  ground,  it  should  seem,  that,  as  in 
such  cases  the  ulterior  or  substituted  gift  is  not  to  take  effect  absolutely 
and  simply  on  the  decease  of  the  prior  objects,  it  is  the  less  likely  that 
the  testator  should  intend  survivorship  to  be  an  essential  ingredient  in 
the  qualification  of  the  ulterior  or  sul)stituted  legatees.  ' 

In)  This  ladv  was  the  survivor  of  the  three  daughters. 

(o)  5  T.  K.  427,  stated  post,  697.  (p)  7  Sim.  204. 
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In  that  case,  a  testator  bequeathed  1,500Z.  stock  to  A.  and  B.  during 
their  lives,  in  equal  shares,  and  immediatelj'  on  the  death  of  ^    ,  „ 
either  he  directed  his  trustees  to  paj-  the  share  of  such  de-  vivor "  con- 
ceasing  legatee  to  her  children  who  should  be  living  at  their  ^''^"^'^  """"'• 
mother's  decease,  and  who  should  attain  the  age  of  twenty-one  years, 
the  interest  in  the  mean  time  to  be  applied  for  maintenance ;  hut  in  case 
any  of  such  children  should  die  before  they  should  attain  the  age  of  twenty- 
one  years,  the  testator  gave  the  share  of  such  deceasing  child  to 
the  survivor ;  provided  *  always,  that  in  case  either  of  them  the     *695 
said  A.  or  B.  should  leave  any  child  living  at  their  respective  de- 
ceases hut  which  should  all  die  before  they  attained  the  age  of  twenty-one 
years,  then  the  trustees  were  to  assign  the  share  of  such  legatee  so 
dying  unto  the  survivor  of  them  the  said  A.  and  B.,  her  executors  or 
administrators.     A.   died  in  the  lifetime  of  B.,  leaving  a  child  who 
attained  twenty-one  ;  B.  afterwards  died  without  issue.     Sir  L.  Shad- 
well,  V.-C,  held  A.  to  be  entitled  to  B.'s  moiety,  observing,   "  the 
word  'survivor'  must  of  necessity  be  taken  to  mean  'other,'  for  the 
testator  contemplated  the  event,  not  of  one  of  the  legatees  dying  in 
tlie  lifetime  of  the  other,  but  of  one  of  them  dying  childless." 

There  appears  to  be  much  good  sense  in  the  distinction  here  sug- 
gested by  his  Honor,  and  had  it  originally  obtained,  a  large  Remark  on 
amount  of  litigation  would  probably  have  been  prevented ;  doctrine  ad- 
but  the  authorities  seem  now  to  present  an  insuperable  ob-  Alton  ». 
stacle  to  its  adoption,  for,  in  almost  every  instance  in  which  Bfoo^s. 
the  strict  construction  of  the  word  "  survivor  "  has  prevailed,  the  gift 
to  the  survivors  was  to  take  effect  in  the  event  of  the  death  of  the  pre- 
deceasing objects  without  issue,  or  combined  with  some  other  contin- 
gency.    In  Ferguson  v.  Dunbar,  Milsom  v.  Awdry,  Davidson  v.  Dallas, 
and  lastly  in  Crowder  v.  Stone  (which  is  a  recent  and  leading  case) , 
the  gift  over  was  to  take  effect  on  any  of  the  objects  dying,  either  with- 
out issue  or  under  age,  and  j'et  it  was  held  to  apply  only  to  the  persons 
actually  living  at  the  period  in  question.     Seeing,  therefore,  that  Alton 
V.  Brooks  was  professedly  grounded  on  a  circumstance  which  is  com- 
mon to  nearly  all  the  authorities,  and  that  some  of  those  authorities 
were  not  cited  to  or  present  to  the  mind  of  the  learned  and  able  judge 
who  decided  it,  the  case  can  hardl}-  be  relied  on  as  a  general  authority. 
In  fact  a  difl'erent  rule  prevailed  in  the  subsequent  case  of  Leeming  v. 
Sherratt(7),  which  ma}' be  added  to  the  authorities  for  giving  to  the 
word  "  survivor"  a  strict  construction.     A  testator  bequeathed  1,000Z. 
to  each  of  his  six  children,  to  be  paid  at  twentj'-one,  except  Word 
as  to  girls,  one  half  of  whose  shares  was  to  be  invested 'and  con"triied^" 
the  interest  to  be  paid  to  them  for  life,  and  the  principal  to  strictij'. 
be  disposed  of  in  such  manner  as  they  should  direct  among  their  issue  ; 
and  in  case  they  should  die  without  issue,  he  gave  the  principal  among 

(})  2  Hare,  14.    [See  also  Willetts  v.  Willetts,  7  Hare,  38;  Moate  v.  Moate,  16  Jur.  1010.] 
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the  survivors  of  Ms  children  in  equal  proportions.  The  testator 
*696  then  *gave  his  freehold  property  and  the  residue  of  his  person- 
alty to  trustees,  the  proceeds  to  be  divided  among  his  children 
•when  the  youngest  should  attain  twenty-one,  one  half  of  the  daughters' 
shares  to  be  invested,  the  interest  to  be  paid  to  such  daughters,  and  the 
principal  to  be  disposed  of  in  such  manner  as  they  should  direct  among 
their  children :  but  if  there  were  no  children,  then  such  share  to  be 
divided  equally. among  the  survivors  of  the  testator's  children :  and  in 
case  of  the  death  of  any  of  his  children,  leaving  lawful  issue,  the  testa- 
tor gave  to  such  issue  the  share  the  parent  so  dj'ing  would  have  been 
entitled  to  have.  One  question  was,  whether  the  words  "  survivors  of 
Sir  J.  Wis-  my  children"  were  to  be  construed  others.  Sir  J.  Wigram 
ram's  judg-  held  that  the  strict  construction  must  prevail.  He  said : 
Leemiiigs.  "In  Davidson  v.  Dallas  (r),  Lord  Eldon's  language  obvi- 
Sherratt.  ously  imports  that  the  word  '  survivors  '  is  to  be  construed 
in  its  natural  sense',  unless  the  will  itself  shows  that  it  was  used  by  the 
testator  in  a  different  sense;  and  Crowder.  w.' Stone  (s)  is  to  the  same 
effect.  In  Barlow  v.  Salter  {()  the  dictum  of  the  court  tends  rather  to 
treat  the  word  as  having  a  technical  meaning  (that  of  '  others ')  im- 
pressed upon  it  in  practice.  According  to  Davidson  w.  Dallas,  one 
reason  for  construing  'survivors'  to  mean  'others'  has  been  to  take  in 
all  persons  who  should  be  born  before  the  period  of  distribution.  In 
other  cases  the  object  suggested  has  been  to  prevent  a  family  losing  the 
provision  intended  for  it  'by  the  death  of  a  parent,  leaving  children. 
The  reason  of  the  former  of  these  cases  could  not  occur  here,  in  the  case 
of  the  residue,  because  the  testator's  own  children  are  the  legatees  of 
that  residue.  And,  according  to  the  construction  that  I  feel  myself  at 
liberty  to  put  upon  that  clause  in  the  will  which,  in  certain  cases,  sub- 
stitutes the  issue  for  the  parents,  I  think  the  testator  has  guarded 
against  the  second  inconvenience  ;  and,  so  far  at  least  as  the  residue  is 
concerned,  I  think  that,  in  the  residuary  clause,  the  word  'survivor' 
must  be  construed  in  its  natural  sense,  and  that  this  construction  of  the 
word  in  one  part  of  the  will  must,  in  this  will,  determine  its  construc- 
tion in  the  other  part  also." 

[And,  in  Lee  v.  Stone  (m),  where  a  testator  devised  a  dis- 
*697  tinct  *  estate  to  each  of  his  three  daughters  for  life,  with  remain- 
der to  her  children  as  tenants  in  common  in  fee  ;  and  provided, 
that  if  either  of  his  daughters  should  happen  to  die  without  having  issue, 
the  estate  devised  to  her  should  go  to  the  survivors  or  survivor  of  the 
daughters,  and  their  or  her  heirs  as  tenants  in  common  ;  and  if  all  the 
daughters  but  one  should  die  without  issue,  their  shares  should  go  to 

(r)  14  Ves.  576.  '    (s)  3  Russ.  217. 

(0  17  Ves.  479. 

[(m)  1  Ex.  674.  See  also  Stead  ».  Piatt,  18  Beav.  50;  Parsons  t).  Coke,.  4  Drew.  296; 
Greenwood  v.  Percy,  26  Bear.  572;  Ec  Corbett's  Trusts,  .Toh.  591;  Blunrtell  v.  Chapman,  33 
Beav.  648;  but  as  to  the  last  case  qu.,  for  the  strict  interpretation  made  the  substitutionary 
words  ("or  their  children  ")  inoperative.    However  it  was  dictum  only. 
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the  survivor  in  fee:  it  was  held,  that  the  word  "survivor"  must  be 
construed  according  to  its  natural  import. 

In  De  Garagnol  v.  Liardet  (x)  a  testator  gave  the  residue  of  his  per- 
sonal estate  in  unequal  shares  among  his  two  sons  and  three  Gift  over  to 
daughters,  the  shares  of  the  daughters' to  be  held  in  trust  for  s"y>'i™rs  of 

^  ^  a  (iinerent 

them  for  life,  and  afterwards  for  their  respective  children ;  class. 
but  if  one  or  more  of  the  daughters  should  die  without  children  the 
shares  of  the  daughters  were  to  be  divided  "amongst  the  survivors  of 
them  his  said  sons  and  daughters."  It  was  held  by  Sir  J.  Romilly, 
M.  R.,  that  "  survivors  "  must  be  construed  strictly:  it  could  not  here 
be  read  "  others,"  because  the  gift  over  was  to  a  different  class,  and 
"  others,"  he  said,  was  confined  to  the  others  of  the  same  class,  i.e.  of 
,  those  whose  shares  were  to  go  over. 

But  where  a  gift  to  the  "  survivors"  of  several  legatees,  limited  to 
take  place  on  a  certain  event  (as  the  death  of  any  of  them  Effect  of  eift 
under  age  or  without  issue) ,  is  followed  by  a  gift  over,  not  over  on  death 
if  there  should  be  no  survivor  at  the  time  the  event  happens,  given'man- 
but  if  th^t  event  should  happen  to  every  one  of  the  legatees  ;  "<*"■• 
(as  if  all  die  under  age,  or  without  issue),  "  survivors"  is  read  "others." 
From  the  contingent  gift  over  of  the  whole  in  a  mass  it  is  inferred  that 
the  testator  meant  the  legatees  to  take  it  amongst  them  in  everj^  other 
contingency,  which  can  only  be  secured  by  means  of  cross-limitations 
between  them. 

Thus,  in  Doe   d.  Watts  v.  Wainewright  (y) ,  where  by  deed  lands 
were  limited,  after  previous  life-estates,  to  the  use  of  the 
child  or  children  of  A.  as  tenants  in  common,  and  the  heirs  "Su™™rs" 

construpQ 

of  their  several  bodies  ;  and  in  case  any  such  child  orchil-  "others" 
dren  should  die  without  issue,  then  the  shares  of  such  as  so  '>y/°''<=^  °^ 

'  gilt  over, 

died  should  remain  to  the  use  of  the  surviving  child 
or  children  of  A.,  *  and  the  heirs  of  their  respective  *698  Wainewright. 
bodies  ;  and  in  case  all  the  said  children  should  die  without 
issue,  or  if  A.  should  have  no  issue,  then  over ;  it  was  held  that  the 
fair  construction  of  the  word  "  surviving  "  standing  in  this  context  was 
that  on  the  death  of  one  child  without  issue  that  portion  should  go  to 
the  surviving  line  of  heirs,  and  not  merelj'  to  one  child  surviving  —  to 
the  surviving  children  in  their  own  persons  if  living,  or  if  dead  to  their 
issues  ;  and  that  this  was  not  proceeding  on  conjecture,  for  effect  could 
not  be  given  to  the  word  "  all"  in  the  last  sentence  without  determining 
that  there  must  be  cross-remainders  not  onlj-  as  long  as  the  individual 
children  but  as  long  as  the  several  lines  of  those  children  existed. 


(x)  32  Beav.  608.  See  also  Ee  Usticke,  35  Beav.  338 ;  Taylor  v.  Beverley,  1  Coll.  108 
(gift  to  one  cli-ild  for  life,  and  if  she  die  without  issue,  to  testator's  surviving  children). 

M  5  T.  R.  427.  Note  that  cross-remainders  were  not  implied ;  that  cannot  be  done  in  a 
deed  (ante,  p.  536) ;  the  gift  to  surviving  children  was  held  to  create  them  expressly  though 
inaccurately. 
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So  in  Cole  v.  Sewell  (z)  where  by  deed  lands  were  limited  to  the  set- 
Cole  V.  tlor's  three  daugljters  A.  B.  and  C.  as  tenants  in  common 
Sewell.  fQp  their  lives,  with  several  remainders  to  their  first  and 
other  sons  in  tail  male ;  provided  that  ' '  if  any  one  or  two "  of  the 
daughters  should  -die  without  issue  male  the  same  should  stand  limited 
to  "the  survivors  or  survivor,"  as  tenants  in  common  in  case  of  two 
survivors,  for  the  lives  or  life  of  such  survivors  or  survivor,  remainder 
to  the  first  and  other  sons  of  such  survivors  or  survivor  in  tail  male. 
And  in  case  the  said  A.  B.  and  C.  should  die  without  issue  male  then  as 
to  the  share  of  each  to  her  daughters  as  tenants  in  common  in  tail.  And 
in  case  "  one  or  two  "  of  the  said  A.  B.  and  C.  should  die  without 
issue,  then,  as  to  the  share  or  shares  of  her  or  them  so  dying,  to  the 
'daughters  of  such  survivors  or  survivor  in  tail,  as  tenants  in  common  in 
case  of  two  survivors,  and  in  case  A.  B.  and  C.  should  die  without 
issue,  then  over;  it  was  held  by  Sir  E.  Sugden,  C.  Ir.,  following  Doe 
V.  Wainewright,  that  survivors  meant  others.  "  Taking  the  whole 
together,"  he  said,  "  the  settlor  was  looking  to  the  event  upon  which' the 
estate  was  to  go  over,  but  he  certainly  did  not  mean  that  the  circum- 
stance of  one  of  his  daughters  being  actually  alive  at  the  time  of  the 
death  of  another  without  issue  should  be  the  event  upon  which  was  to 
depend  the  taking  effect  of  the  limitation  in  words  to  the  survivor  and 
her  issue." 

The  same  rule  was  applied  to  a  gift  of  personalty  in  Wilmot  v.  Wil- 
Wilmot  i;.  mot  (a),  where  a  testator  bequeathed  one  third  part  of  his 
wilmot.  property  to  each  of  his  three  children,  payable  at  a  certain 
*699  age,  *  and  if  either  of  them  died  before  that  age  his  share  to  be 
divided  between  the  two  surviving  children  ;  and  in  case  of  two 
d3nng  before  attaining  the  said  age  respectively,  then  the  whole  to  go  to 
the  surviving  child  ;  but  if  all  his  children  should  die  before  they  should 
attain  their  said  respective  ages,  then  over.  One  child  attained  the  age 
and  died ;  then  anotlier  died^  under  age  ;  and  the  personal  representa- 
tive of  the  first  was  held  by  Lord  Eldon  to  be  entitled  to  share  with  the 
survivor  the  portion  which  went  over  on  the  death  of  the  second.  The 
L.  C.  said  :  "  It  must  be  argued  that  the  word  '  survivors  '  means  the 
same  as  '  others,'  or  '  living  at  the  age  aforesaid.'  In  the  clause  in 
which  the  gift  over  is  made  it  was  never  meant  that  any  portion  should 
be  taken  ;  it  was  to  be  either  the  whole  or  none." 

The  words  of  gift,  in  case  of  the  death  of  either  to  the  two  surviving 
children,  and,  in  case  of  the  death  of  two  to  the  surviving  child,  were 
undoubtedly  favorable  to  this  construction ;  and  have  since  been  held 
sufficient  of  themselves  to  show  that  by  "  surviving  "  the  testator  meant 
"other,"  his  assumption  obviously  being  that  the  others  would  sur- 
vive (aa).   But  Lord  Eldon  rested  Wilmot  v.  Wilmot  on  the  ground  indi- 

(«)  4  D.  &  War.  1,  2  H.  L.  Ca.  18G.  See  also  Smith  v.  Osborne,  6  H.  L.  Ca.  375;  Re 
Thavp,  1  D.  J.  &  S.  453;  Cooper  ».  Macilonald,  L.  R.  20  Eq.  258. 

(o)  8  Ves.  10.     See  also  Lucena  ».  Lucena,  7  Cli.  D.  255,  269,  stated  post,  p.  704. 
(aa)  Re  Beck's  Trusts,  37  L.  J.  Ch.  233.    See  aa  opposite  inference  drawn  from  a  gift  over, 
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cated  above,  viz.  the  manifest  intention  to  keep  the  whole  together. 
Cole  V.  Sewell  admits  of  a  similar  observation. 

More  nearljr  resembling  Doe  v.  Wainewright,   in  the  circumstance 
that  a  "  line  of  heirs"  or  issue  is  designated  bj^  the  will,  is  "Survivors" 
the  common  case  of  a  gift  of  real  or  personal  estate  to  sev-  ^""^'■'"'^f, 
eral  persons  for  life,   with  several  remainders  to  their  ehil-  by  force  of 
dren,  and  if  any  of  them  die  without  children,  then  to  tlie  S'fto™!'- 
survivors  for  life,  and  afterwards  to  their  children.     Here  it  is  very  im- 
probable that  a  testator  should  intend  to  malie  the  interest  of  the  chil- 
dren depend  on  the  accident  of  whether  their  parent  (whose  interest 
ceases  on  his  death)  dies  first  or  second  ;  and  if  to  this  is  added  a  gift 
over  in  the  event  of  all  dying  without  children,  the  conclusion  is  irre- 
sistible that  what  the  testator  meant  was  that  as  long  as  there  were 
descendants  of  any  to  take  they  should  take  the  whole :  and  the  only 
mode  by  which  effect  can /be  given  to  this  intention  is  bj'  holding  that 
cross-remainders  are  created  between  the  stocks,  irrespective  of  the 
periods  at  which  the  parents  die,  by  reading  "  survivors  "as  "  others  "  (6). 
The  authorities  from  Lord  Thurlow's  time  downwards  are  almost 
*  uniformly  in  favor  of  reading    "survivors,"  as  "  others  "  in    *700 
such  a  case  (c). 

And  the  fact  that  the  ultimate  gift  over  is  to  the  "  survivor"  of  the 
class  (in  the  literal  sense  of  longest  liver)  makes  no  differ-  ^yijatjga^ 
ence.     To  whomsoever  it  is, given  an  intention  is   equallj'  sufficient 
manifested  to  make  a  complete  disposition  of  the  property,  ^'    °'''^''' 
and  that  all  should  go  over  in  one  mass  (d).     And  the  gift  over  is 
equally  efHcacious  though  limited  to  take  effect  only  in  a  particular 
event :  for  in  the  given  event  the  testator  had  a  clear  intention  of  how 
the  whole  should  go  over,  and  if  the  parents  die,  the  first  leaving  chil- 
dren, and  the  next  one  or  two  without  leaving  children,  there  would  be 
an  intestacy  (e). 

But  if  propert}'  is  given  to  several  as  tenants  in  common  for  life,  with 

several  remainders  to  their  children,  and  if  any  of  the  ten-  ^-t, 

'  "^  Oiit  over  m- 

ants  for  life  die  without  children,  to  the  "  survivors"  abso-  operative  on 
lutely,  or  in  tail,  "  survivors"  will  not  be  construed  "  others,"  "'^ '^""t'^'^'- 

on  the  death  of  anyone  or  more  of  three  persons,  to.  the  survivors  or  survivor.  Northen  17. 
Carnegie,  28  L.  J.  Ch.  930. 

(6)  See  per  James,  V.-C.,  Badger  v.  Gregory,  L.  R.  8  Eq.  84,  85. 

(c)  Harman  v.  Diclcinson,  1  B.  C.  C.  91,  5th  ed.  (where  the  original  report  is  corrected  from 
R.  L.);  Lowe  v.  Land,  1  Jur.  377;  Re  Keep's  Will,  32  Beav.  122;  Badger  o.  Gregory,  L.  K. 
8  Eq.  78;  Waite  o.  Littlewood,  L.  E.  8  Ch.  70;  R6  Palmer's  Settlement,  L.  R.  19  tq.  320; 
Wake  V.  Varah,  2  Ch.  D.  348;  Holland  v.  AUsop,  29  Beav.  498.  In  the  last  case  a  gift  over 
was  by  construction  imported  from  another  bequest.  Note,  that  in  Ferguson  ».  Dunbar, 
3  B.  C.  C.  468,  n.,  ante,  p.  689,  where  survivors  was  construed  strictly,  the  e\'ents  upon  which 
the  gift  to  issue,  the  gift  to  snrvivors,  and  the  gift  over,  dei>ended,  were  all  three  dilferent; 
moreover  the  gift  to  survivors  was  absolute  and  not  defeasible,  lilie  the  original  shares,  in 
favor  of  issue.  (d)  Wake  v.  Varali,  2  Ch.  D.  357. 

(e)  Hurry  v.  Morgan,  L.  E.  3  Eq.  152.  The  trust  was  executory,  with  a  direction  to 
"  insert  clauses  necessary  to  protect  the  entail :  "  but,  although  this  was  noticed  as  strengthen- 
ing the  case,  the  sufficiency  of  the  gift  over  appears  not  to  have  been  doubted  by  Wood,  V-C. 
Re  Hayes'  Trusts,  9  Jur.  N.  S.  1068  (V.-C.  S.),  apjiears  to  be  contra.  See  an  analogous  point 
in  implying  cross-remainders,  Madeu  v.  Taylor,  45  L.  J.  Ch.  573,  ante,  p.  551. 
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even  though  there  is  also  an  ultimate  gift  over  in  case  of  all  so  dying  (/). 
Here,  at  least,  the  argument  from  caprice  has  no  weight,  for  the  chil- 
dren even  of  those  who  literallj-  survive  take  nothing  (as  purchasers)  by 
accruer ;  and  the  intention  to  keep  the  property  together,  which  would 
otherwise  be  implied  from  the  gift  over,  is  disproved  b}'  the  testator 
having  by  express  intermediate  limitations  broken  it  up.  Intesta,cy  in  a 
possible  event  is  insufficient  ground  for  reading  the  word  otherwise  than 
literally. 

And  a  mere  residuary  gift,  which  onlj'  prevents  intestacy  but  shows 
Residuary  qq  intention  to  dispose  completely  and  in  a  mass  of  the 
equivalent  to  particular  propertj',  will  not  supply  the  place  of  an  ultimate 
gift  over.         gift  over  (^). 

*701  *  But  in  Re  Arnold's  Tr-usts  (/()  it  was  held  by  Sir  R.  Malins, 
V.-C,  that  the  ultimate  gift  over  was  not  indispensable  in 
sti-uing " sur-  these  cases  to  the  construing  of  "  survivors"  as  others  ;  and 
■  y,'™i[JJ ,?'  in  his  opinion  Milsom  v.  Awdry  (J)  deciding  the  contrary  was 
without  aid  erroneous.  This,  however,  is  at  variance  with  the  judgrnent  of 
of  gift  over,  ^i^g  Q^^y^  of  Appeal  in  Wake  v.  Varah  (/t).  Baggallay,'L.  J., 
laid  it  down  that  although  the  literal  interpretation  of  "  survivor  "  might 
involve  the  imputation  of  a  capricious  intention  and  might  lead  to  intes- 
tacj',  this  alone  would  not  justify  the  court  in  interpreting  the  word 
otherwise :  it  was  the  ultimate  gift  over  which  supplied  the  necessary 
evidence  of  such  an  intention  as  could  only  be  effectuated  bj'  construing 
the  word  as  "  other."  And  Sir  W.  James,  L.  J.,  was  careful  to  show 
that  the  particular  gift  over  in  that  case  (viz.  to  the  longest  liver)  was 
sufficient.  "  A  whole  category  of  cases  (hd  said)  has  now  settled  that 
'  survivor '  may  be  read  '  other '  or  '  surviving  stirps '  (I) ,  and  has  set- 
tled with  reasonable  clearness  under  what  circumstances  it  may  be  so 
read." 

That  a  gift  to  "  survivors"  for  life  and  afterwards  to  their  children, 
Beckwithi).  O''  ^<^  the  "  survivors  in  the  same  manner"  as  the  original 
Beckwith.  shares,  without  more,  will  not  be  construed  a  gift  to  "  others  " 
appears  to  have  been  expressly  decided  in  Beckwith  v.  Beckwith  (w), 
where  there  was  a  bequest  of  residue  to  such  of  the  testator's  five  daugh- 
ters (named)  as  should  be  living  at  his  death,  the  share  of  each  such 
daughter  to  be  held  in  trust  for  her  during  her  life,  and  after  her  death 
for  her  children  at  twenty-one  ;  and  if  there  should  be  no  child  of  such 
his  daughter  who  should  attain  that  age,  then  the  testator  declared  that 


(f)  Maden  v.  Taylor,  supra;  and  distinguish  Cooper  v.  Macdonald,  L.  R.  16  Eq.  269, 
where  real  estate  was  devised  in,  tail,  and  the  personalty  upon  which  the  question  arose  was 
directed  to  go  along  with  it. 

(n)  Semb.,  see  Maden  v.  Taylor,  45  L.  J.  Oh.  569,  575. 

01)  h.  E.  10  Eq.  252.  The"e.vpression  was  "other  surviving  children."  But  no  notice 
was  taken  of  this  peculiaritj',  as  to  which  see  ante,  p.  692,  n.  See  also  Crosse  v.  Maltby, 
L.  R.  20  Eq.  378 ;  Hodge  v.  Foot,  34  Beav.  349. 

((■)  5  Ves.  465,  ante,  p.  690.  See  also  Re  Corbett's  Trusts,  Joh.  591 ;  Re  Usticke,  35  Beav. 
338 

(k)  2  Ch.  D.  348,  355,  357,  358. 

(/)  As  to  this  phrase,  see  post,  p.  703.  (m)  46  L.  J.  Ch.  97. 

650 


"  SUKVIVOKS,"   WHEN  BEAD   "  OTHERS."  "702 

after  the  death  of  such  daughter  and  such  default  of  children,  the  origi- 
nal share  and  anj'  accruing  share  of  such  daughter  (subject  to  a  general 
power  for  her  to  appoint  a  portion)  should  accrue  to  his  other  daughters 
or  other  daughter  surviving,  in  equal  shares  if  more  tliau  one,  and  that 
the  accruing  share  or  shares  should  be  held  upon  the  trusts,  &c.,  therein 
contained  concerning  her  original  share.  All  the  daugliters  survived 
the  testator.  Then  A.,  one  of  them,  died  leaving  a  child;  and  after- 
wards another,  C,  died  without  having  been  married.  It  was 
held  by  Sir  C.  Hall,  V.-C,  that  *  "  surviving"  meant  "  surviv-  *702 
ing  the  testator,"  and  that  the  child  of  A.  was  entitled  to  par- 
ticipate with  the  three  other  daughters  in  the  share  of  C.  But  on  appeal 
tliis  was  reversed  by  tlie  L.J  J.,  who  held  that  "  surviving"  meant  siir- 
viving  at  the  period  of  accruer  (o) .  The  question  then  arose  whether, 
assuming  that  to  be  so,  "  surviving"  might  not  be  construed  "  other ;  " 
and  the  court  rejected  that  construction  on  the  ground  that  there  was 
no  ultimate  gift  over.  Sir  W.  James  referred  to  the  misappreliension 
which  once  prevailed,  that  "  whenever  there  was  a  gift  to  daughters  and 
their  families,  and  a  gift  over  to  tlie  survivors,  the  word  '  survivors'  ex 
vi  termini  must  mean  '  others.'  We  had  occasion  (he  said)  to  consider 
this  very  full}'  in  Walie  v.  Varah,  which  followed  Waite  v.  Littlewood  (jo) 
and  Badger  v.  Gregory  (9),  and  there  Lord  Justice  Baggallay  in  going 
througli  the  cases  found  the  clue  which  was  to  be  considered  as  the  ratio 
decidendi  which  was  supplied  by  Waite  v.  Littlewood  and  Badger  v. . 
Gregory,"  viz.  the  ultimate  gift  over.  He  had  himself  (he  added)  en- 
deavored to  explain  it  in  Badger  v.  Gregory  (9),  in  which  ease  he  had 
held  that  the  ultimate  gift  over  showed  an  intention  to  create  cross- 
limitations  among  the  children.  "But  in  the  absence  of  any  such 
ground  for  raising  the  implication,  I  am  of  opinion  that  we  must  leave 
the  words  to  bear  tlieir  ordinary  natural  and  grammatical  interpreta- 
tion." Baggallay,  L.  J.,  expressed  a  similar  opinion.  "  Tlie  cases  (he 
said)  which  liave  been  mainly  relied  upon  on  the  part  of  the  respondents 
differ  ver^'  materially  from  what  we  have  before  us.  There  is  not  in  the 
present  case  a  gift  over  in  default  of  issue  of  all  the  daughters  or  chil- 
dren as  there  was  in  Waite  v.  Littlewood,  Badger  v.  Gregory  and  Wake 
V.  Varah." 

Nevertheless,  in  Re  Walker's  Estate  (>-),  where  residue  was  given  in 
trust  for  the  testator's  son  and  five  daughters  during  their  respective . 
lives  as  tenants  in  cornmon,  and  after  the  death  of  each  his  or  her  share 
or  shares  to  be  in  trust  for  his  or  her  children  at  twenty-one ;  provided 
that  if  anj-  of  testator's  said  children  should  die  without  leaving  a  child 
who  should  attain  twenty-one,  his  or  her  share  or  shares  should  be  held 
"in  trust  for  my  then  surviving  (s)  child  or  children  in  such  manner 

(o)  See  a  similar  point  in  Nevill  v.  Boddani,  28  Beav.  554;  and  generally  as  to  the  period 
to  which  survivorship  is  to  be  referred,  post,  s.  3. 

(p)  L.  R.  8  Ch.  70,  (q)  L.  R,  8  Eq,  78.  (r)  12  Ch,  D.  205. 

\s)  This  expression  was  held  to  be  not  more  difficult  to  deal  with  than  "  surviving  V 
simply.    So,  "  then  living."  -Cooper  v.  Macdonald,  L.  R.  16  Eq.  258,  272. 
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*703  *in  all  respects  as  is  hereinbefore  declared  regarding"  liis  or 
her  original  share  or  shares.  The  son  and  five  daughters  sur- 
vived the  testator.  The  son  then  died  leaving  children  ;  and  afterwards 
two  of  the  daughters  died  without  issue.  It  was  held  by  Sir  C.  Hall 
that  the  son's  children  were  entitled  to  portions  of  the  deceased  daugh- 
ter's shares.  He  relied  on  Re  Arnold's  Trusts  and  Hodge  v.  Foot  (t), 
and  on  the  fact  that  although  there  was  a  gift  over  in  Waite  v.  Little- 
wood  (m)  it  did  not  appear  in  the  head-note.  He  considered  that  the 
reasoning  of  Lord  Selborne  in  that  case,  and  of  the  M.  R.  in  Lucena  v. 
Lucena  {x),  was  favorable  to  a  broad  reading  of  the  words  in  the  pres- 
ent will,  and  that  the  same  might  be  said  of  the  judgment  delivered  by 
Cotton,  L.  J.,  in  the  latter  case ;  "  For  (said  the  V.-C.)  lie  stated  two 
grounds  that  might  be  relied  on  {i.e.  a  gift  to  survivors,  and  an  ultimate 
gift  over),  and  I  do  not  find  him  saying  that  either  might  not  suffice. 
In  fact  I  should  I'ather  read  his  judgment  the  other  way.  As  regards 
Beckwith  v.  Beckwith  I  cannot  look  upon  it  as  a  decision  that  in  the 
circumstance  of  the  absence  of  a  gift  over  a  broad  reading  of  the  words 
would  not  be  adopted.  All  the  authorities  are  in  favor  of  that  reading, 
and  therefore  I  put  that  construction  6n  this  will." 

But  for  these  remarks,  Beckwith  v.  Beckwith  might  have  seemed  to 
be  a  decision  upon  the  ver3'  point  in  question,  and,  as  such,  to  outweigh 
previous  decisions  of  inferior  courts,  defective  head-notes,  and  doubtful 
.  hints  of  opposite  opinions  detected  in  cases  which  did  not  raise  the 
question.  With  regard  to  Lucena  v.  Lucena,  it  will  be  seen  that  the 
question  there  was  not  whether  "  surviving"  was  to  be  construed  strictly 
or  "  broadly,"  but  which  of  two  non-literal  constructions  was  to  be  pre- 
ferred ;  that  there  was  in  fact  a  gift  over  in  that  case ;  and  that  the 
judgment  delivered  bj'  Cotton,  L.  J.,  was  that  of  the  whole  court,  in- 
cluding James  and  Baggallay,  L.JJ.,  who  decided  Beckwith  v.  Beck- 
with, and  could  scarcelj^  have  been  intended  thus  without  comment  to 
contradict  the  opinions  expressed  in  that  case  and  in  Wake  v.  Varah. 

The , so-called  jn  Waite  V.  Littlewood  (y)  Lord  Selborne  said  he  thought 
construction,  there  was  a  strong  probability  that  any  one  using  the  word 
"  survivor"  did  notiprecisely  mean  "  other"  bj'  it,  but  had  in  his 
*704  mind  some  *  idea  of  survivorship,  though  it  was  imperfectly  ex- 
pressed ;  and  that  simply  to  read  the  word  as  ' '  other "  was  an 
unwarrantable  alteration  of  a  testator's  language  and  meaning.  He 
therefore  preferred  to  read  "survivors"  or  "surviving  children,"  as 
meaning  those  who  survive  {ictually  in  person,  or  figuratively  in  their 
descendants  taking  an  interest  under  the  primary  gift,  which  he  appeared 
to  consider  a  less  violent  change. 

(0  Ante,  p.  701.  v 

(M)  L.  R.  8  Oil.  70.  Lord  Selborne  certainly  did  not,  so  clearly  as  the  L.JJ.,  treat  a  gift 
over  as  essential.  Note,  however,  that  the  report  does  not  profess  to  give  his  judgment 
verbatim. 

(x)  7  Ch.  D.  255,  stated  post,  p.  704.  (y)  L.  E.  8  Ch.  73. 
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This  construction  (which  was  probabh'^  suggested  bj'  a  figure  of  speech 
used  by  the  court  in  Doe  v.  Wainejvright  (z)  when  describing  Lucena  v. 
the  operation  in  that  case  of  cross- remainders  in  tail),  was  Lucena. 
tested  in  Lucena  v.  Lucena  (a),  where  a  testator  gave  the  residue  of  his 
estate  in  trust  for  liis  three  sons  and  three  daughters  equally,  the  shares 
of  sons  to  be  paid  at  the  age  of  twentj'-five  if  they  should  conduct  them- 
selves with  proprietj'  (as  they  did),  if  not,  to  be  settled  like  the  shares 
of  daughters,  which  were  to  be  held  in  trust  for  them  during  their  lives, 
and  after  their  death,  as  to  the  shares  of  such  as  should  die  leaving 
issue,  in  trust  for  such  issue  equally',  to  be  paid  at  the  age  of  twenty- 
five.  Then,  (1),  as  to  any  daughter  who  should  die  without  leaving  a 
child  who  should  attain  twentj'-five  ;  and  (2),  as  regards  anj-  son  abso- 
lutely entitled  on  attaining  twenty-five,  if  he  should  die  before  that  age  ;  or 
(3),  if  the  direction  to  settle  any  son's  share  came  into  operation,  if  such 
son  should  die  without  issue  (5),  then  the  testator  directed  his  or  her 
share  "to  be  divided  equally  among  his  (testator's)  surviving  children, 
in  the  same  manner  as  his  or  their  original  shares  ; "  and  in  the  event 
of  a  failure  of  all  the  testator's  children  and  their  issue  who  were  objects 
of  the  prior  gifts,  then  over.  All  the  sons  attained  twenty-five ;  then 
two  o-f  them  died,  one  of  them  leaving  issue ;  after  which  two  of  the 
daughters  died,  each  leaving  issue ;  and  then  the  third  daughter  digd 
without  issue.  Sir  G.  Jessel,  M.  E.,  held  that,  if  all  the  shares  had 
been  settled,  the  words  "  surviving  children"  must,  according  to  Lord 
Selborne's  doctrine,  have  been  construed  "surviving  stock,"  and  that 
the  fact  of  some  only  of  the  shares  being  settled  did  not  make  that  con- 
struction less  applicable.  The  effect  of  this  was  to  give  the  third 
daughter's  share  wholly  to  the  surviving  son  and  the  issue  of  the  pre- 
deceased daughters,  to  the  exclusion  of  both  the  predeceased 
sons.  But,  on  appeal,  it  was  held  by  the*  L.JJ.  James,  Baggallay  *705 
and  Cotton,  that  "  surviving"  must  be  construed  "  other,"  and 
that  the  representatives  of  the  two  predeceased  sons  were  entitled  to 
share.  The  judgment  of  the  court  was  delivered  by  Cotton,  L.  J.,  who 
said:  "The  shares  of  sons  who  conduct  themselves  with  propriety  are 
indefeasibly  vested  at  the  age  of  twentj--five,  and  in  our  opinion  it  would 
be  more  reasonable  to  say  that  the  idea  in  the  testator's  mind  as  regards 
sons,  in  using  the  word  surviving,  had  reference  to  those  who  survived 
the  period  when  their  shares  became  indefeasibly  vested  (c),  than  to 
attribute  to  the  word  a  construction  which  would  give  to  the  children  of 
a  son  who  did  not  conduct  himself  with  propriety  an  interest  under  the 
gift  to  surviving  children,  while  it  gives  no  interest  to  a  deceased  son 
who  had  conducted  himself  with  propriety.  The  fact  of  shares  being 
settled,  and  the  fact  of  the  ultimate  gift  over  being  to  arise  in  the  event 

(2)  5  T.  R.  427,  ante,  p.  697.  _  (ffll  7  Ch.  D.  255.  _ 

{b)  The  events  on  which  the  gift  to  surviving  children  was  to  talte  eilect,  and  the  ultimate 

gift  over,  were  obscurely  expressed ;  they  are  here  stated  as  they  were  construed  by  the  Court 

of  Appeal. 

(c)  As  in  Wilinot  v.  Wilmot,  8  Ves.  10,  supra. 
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of  a  failure  of  all  children  and  issue  who  are  objects  of  the  testator's 
bountj-,  are  circumstances  each  of  which  may  properl}'  be  relied  upon  as 
showing  that '  survivors '  is  not  to  receive  its  strict  construction.  Each 
of  these  circumstances  exists  in  the  present  case.  If,  with  the  gift  over 
standing  as  it  does,  there  had  been  no  settlement  of  the  daughters' 
shares,  we  are  of  opinion  that  the  word  'surviving'  would  not  have 
received  its  strict  construction,  and  must  have  been  construed  '  other ; ' 
and  our  opinion  is  that  the  circumstance  of  the  shares  of  some  of  the 
children  named  in  the  will  being  settled  is  not  sufficient  to  give  to  the 
word  '  surviving,'  as  a  matter  of  construction,  the  meaning  of  survivors 
in  person  or  in  issue  taking  an  interest  under  the  will,  though  that 
would  have  been  the  effect  of  the  gift  to  survivors  if  the  shares  of  all 
the  children  and  not  of  some  only  had  been  settled.  We  are  of  opinion 
that  the  decision  of  the  M.  R.  was  correct  so  far  as  he  held  that  '  sur- 
viving' could  not  receive  its  strict  construction,  but  that  he  was  wrong 
in  attributing  to  this  word  the  meaning  which  he  has  given  to  it." 

And  where  all  the  shares  are  settled,  this  so-called  stirpital  construc- 
Consequen-  tion  will  often  fail  to  preserve  the  interests  of  children  ;  since 
""^stiTDitai "  ^  member  of  a  stirps  which  is  extinguished  before  the  pe- 
construction.  riod  of  accruer  will  not  participate  in  the  accruing  share, 
although  he  may  have  fulfilled  the  conditions  required  for  the  vesting  of 

his  original  share  (as,  by  attaining  twenty-one),  and  although 
*706     accruing  shares  may  be  directed  to  be  held  on  the  same  *  trusts 

as  original  shares.  This  indeed  appears  from  the  decision  of 
the  M.  R.  in  Lucena  v.  Lucena,  which  excluded  the  deceased  sons, 
treating  them  as  non-surviving  stirpes  or  stocks.  Where  the  cross- 
limitations  are  remainders  in  tail,  as  in  Doe  v.  Wainewright,  "  surviv- 
ing stirps"  is "  sj-nonymous  with  "other,"  because  the  interest  given 
cannot  outlast  the  stirps  ;  in  that  case  the  new  doctrine  is  equall3-  harm- 
less and  inoperative.     In  other  cases  it  appears  to  be  misleading. 

Agairl,   it  was  said   bj^  Sir  W.  P.  Wood,  V.-C,  in  Re  Corbett's 
Trusts  (d),  that  where  the  primary  devise  confers  an  estate 

As  to  con-  ,  .  .  ,  .       , 

struing  "sur-  tail,  and  on  the  death  of  anj' Without  issue  his  share  is  given 
"other "^  ^°  ^^^  survivors  or  survivor,  the  words  ' '  survivors  or  sur- 
after  an  es-  vivor"  are  almost  of  necessity  construed  "  others  or  other," 
^  "  *"  ■  on  account  of  the  great  improba\:)ilit3-  of  the  testator  con- 
templating the  members  of  the  original  class  as  likely  to  be  in  exist- 
ence at  the  time  of  an  indefinite  failure  of  issue  of  any  of  them.  In 
Tufnell  r.  Borrell  (e),  where  the  devise  was  to  "grandchildren  their 
heirs  male  and  the  heirs  male  of  the  survivors  and  survivor  forever,"  it 
appears  that  in  a  previous  stage  of  the  case  it  had  been  decided  that 
this  gave  the  grandchildren  joint  estates  for  life  with  several  estates  of 
inheritance  in  tail  male  (/)  with  cross-remainders  in  tail  male  :  and  the 

{U)  Joh.  597.  (e)  L.  R.  20  Eq.  194.  (/)  As  to  this  see  ante,  p.  252. 
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case  now  proceeding  on  that  footing,  Sir  G.  Jessel  said  it  was  settled 
that  in  cases  of  this  class  the  term  "  survivors  "  must  be  read  "  others." 
It  is  also  to  be  observed  that  the  case  in  which  (as  already  noted)  Sir 
W.  Grant  assumed  this  to  be  the  proper  general  meaning  of  the  word 
was  of  the  same  class  (g). 

But  it  should  be  observed  that  no  such  rule  was  noticed  in  Smith  v. 
Osborne  (A),  where  a  testator  devised  land  to  his  two  daiigh-  smith  ».  Os- 
ters  as-  tenants  in  common  in  tail,  and  if  either  should  die  borne, 
without  issue  then  to  the  surviving  daughter  in  tail,  and  in  default  of. 
such  issue  over.     On  the  contrary  Lord  Cranworth  relied  on  the  par- 
ticular language  and  circumstances,  and  on  the  ultimate  gift  over.     He 
said  :  "  This  is  not  a  gift  to  a  class,  and  on  the  death  of  one  or  more  to 
the  survivors  or  survivor,  but  a  gift  to  two  designated  devisees  as  ten- 
ants in  common  in  tail,  and  if  either  should  die  without  issue 
then  to  the  surviving  daughter  *  and  the   heirs  of  her  body.     *707 
Unless  the  word  '  surviving '  is  to  be  taken  to  mean  '  other '  the 
intention  cannot  be  carried  into  effect,  -for  he  means  his  gift  over  to 
come  into  operation  if  either  (i)  of  his  daughters  should  die  without 
issue,  that  is,  on  the  death  of  the  daughter  who  dies  first,  or  of  the 
daughter  who  dies  last,  and  the  latter  object  cannot  be  accomplished 
unless  the  word  surviving  shall  be  so  read  as  to  be  rendered  capable  of 
being  applied  to  the  predeceasing  daughter.     Add  to  which  the  gift 
over  to  the  testator's  right  heirs  is  only  '  in  default  of  such  issue,'  that 
is  all  such  issue  which  includes  the  issue  of  both  daughters." 

But,  of  course,  such  ultimate  gift  over  is  not  the  onlj'  means  of 
showing  an  intention  in  cases  of  this  class  to  use  the  word  "  surviv- 
ing "  in  the  sense  of  "  other."  Thus  in  Williams  v.  .James  (k)  where  a 
testator  devised  a  separate  freehold  property  to  each  of  five  named 
children  of  his  son  O.  in  tail  general:  and  proceeded  thus,  "in  case  if 
either  of  all  the  within  named  children  of  0.  shall  happen  to  die  leaving 
no  lawful  issue,  or  if  thej'  leave  lawful  issue  if  such  issue  die  leaving  no 
lawful  issue,  in  anj-  of  such  cases  the  property  of  him  her  or  them  so 
dj'ing  shall  be  equally  transferred  to  the  use  and  uses  of  the  surviving 
child  or  children  of  O.  that  are  herein  named  "  in  tail  general ;  it  was  held 
by  the  Court  of  Exchequer  that  "  surviving"  meant  "  other"  on  two 
grounds.  1.  On  account  of  the  phrase  "  that  are  herein  named,"  by 
which  the  testator  undertook  to  name  the  children  who  would  be  sur- 
viving at  the  future  epoch ;  which  was  impossible.     Some  alteration 

(ff)  Barlow  v.  Salter,  ITVes.  479,  ante,  p.  689.  See  also  Williams  v.  James,  20  W.  R. 
1010,  presently  stated,  which  turned  on  its  special  language. 

(*)  6  H.  L.  Ca.  375,  333.     See  also  Wollen  v.  Anrlrewes,  2  Bing.  26. 

(/)  Lord  Selborne  though  the  same  argument  applied,  "though  with  rather  less  force,"  to 
a  case  where  the  primar}'  gift  is  to  a  class  for  life  with  remainder  to  children,  and  the  cor- 
responding word  in  the  gift  over  is  "any."  Waife  ».  Littlewood,  L.  R.  8  Ch.  74.  And  in 
Cole  11.  Sewell,  supra.  Sir  E.  Sugdeh  adverted  to  "  the  event  upon  which  the  estate  was  to  go 
over"as  a  ground  for  putting  the. more  liberal  construction  on  "  survivors  or  survivor  " : 
i.  e.  he  collected  the  intent  without  resorting  to  the  description  of  the  douee. 

(4)  20  W.  R.  1010. 
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was  therefore  necessary  to  make  the  phrase  sensible.  Either  the  words 
"of  those"  might  be  prefixed  to  it,  or  "other"  might  be  substituted 
for  "surviving."  By  the  former  alteration  the  testator's  bounty  to 
issue  would  still  remain  dependent  on  the  accident  of  their  parent  sur- 
viving the  child  whose  share  was  given  over ;  by  the  latter  this  risk 
would  be  removed :  and  it  was  allowable  to  prefer  a  reasonable  and 
probable  sense  to  an  unreasonable  and  improbable  one.  2.  On  ac- 
count of  the  general  improbability  observed  by  Sir  W.  P.  Wood  of 

survivorship  being  in  such  a  case  literallj-  intended. 
"Survivors"  *'^^  *•'■'*  Eyre  V.  Marsden(Z),  "survivor"  was  eon- 
read  "otii-  strued  "  other"  in  order  to  give  effect  to  the  intefl- 
hitention  ^'^  tion  manifested  by  the  will,  that  issue  of  deceased  legatees 
f'at  children  should  take  by  substitution  every  interest,  accruing  (m)  as 
in  their' par-  well  as  original,  which  their  parents  would  have  been  enti- 
ents'  place.  ^\^^  ^  jf  living  at  the  period  of  distribution.  The  testator 
gave  his  real  and  personal  estate  to  trustees,  upon  trust  out  of  the  rents 
and  annual  produce  to  pay  certain  life-annuities  to  his  three  children, 
and  to  accumulate  the  surplus  for  the  benefit  of  his  grandchildren  ;  and 
after  the  death  of  his  said  children  and  the  longest  liver  of  them,  to  sell 
and  distribute  the  whole  among  his  grandchildren  living  at  his  decease, 
in  equal  shares,  except  the  share  of  F. ,  the  son  of  a  deceased  daughter, 

half  of  whose  share  in  the  testator's  estate  and  effects,  in  consideration 

* 

of  the  benefit  taken  bj'  F.  under  his  uncle's  will,  the  testator  gave  to  his 
brother  G. ;  and  if  any  of  his  grandchildren  should  die  before  his  her  or 
their  share  or  shares  became  paj-able  leaving  issue,  such  issue  to  be 
entitled  to  the  share  or  shares  which  his  her  or  their  deceased  parent 
would  have  been  entitled  to  if  then  living  ;  but  in  case  of  the  death  of  anj' 
of  the  grandchildren  without  leaving  issue,  before  he  or  she  or  they 
should  become  entitled  to  receive  his  her  or  their  share  or  respective 
shares  in  manner  aforesaid,  then  his  or  her  share  or  shares  were  given 
among  the  testator's  surviving  grandchildren,  to  be  paid  at  the  same  time 
Und  in  the  same  manner  as  before  mentioned  touching  the  original  share  or 
shares  of  his  said  grandchildren.  It  was  held  by  Lord  Cottenham  that 
the  issue  were  to  stand  in  the  place  of  the  parent  as  to  both  the  original 
and  accruing  shares.  He  thought  the  description  of  what  waft  given  to 
the  issue  ampty  sufficient  to  carry  accruing  shares ;  but  those  shares 
were  given  to  surviving  grandchildren,  and  there  would  be  much  diffi- 
culty in  the  construction  ,  if  it  wer^  necessarj-  to  consider  the  word 
"surviving"  as  meaning  "living  at  the  time  of  the  accruer  taking 
place."  "But  (he  said)  it  is  not  necessary  to  give  it  that  meaning. 
The  word  '  surviving '  has  been  construed  '  other '  to  give  effect  to  the 
apparent  intention.  Lord  Eldon  so  lays  down  the  rule  in  Wilmot  v. 
Wilmot.  If  '  surviving '  were  to  be  construed  '  living  at  the  time  when 
the  accruer  takes  place,'  the  grandchildren  then  living  would  take  abso- 

(l)  4  My.  &  C  231,  affirming  2  Kee.  664.  (m)  See  s.  2. 
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lute  interests,  unless  the  words  'in  the  same  manner,'  &c.,  introduce 
into  this  gift  the  provision  for  the  children,  and  the  gift  over 
upon  death  without  *  children  ;  and  if  it  do  so,  whj'  is  it  not  also  *709 
to  introduce  into  this  gift  the  provision  for  children,  in  the  event  , 
of  the  parent's  death  before  the  happening  of  the  accruer?  If  this  con- 
struction be  not  adopted,  upon  the  death  of  all  the  grandchildren  but 
one  during  the  life  of  the  surviving  annuitant,  the  share  of  that  one, 
afterwards  dj'ing  in  the  lifetime  of  the  annuitant,  would  be  undisposed 
of,  although  all  the  other  grandchildren  might  have  left  children.  I 
think  the  intention  is  sufflcientl}'  expressed,  and  there  is  ample  author- 
ity for  construing  the  words  so  as  to  give  effect  to  such  intention." 

Again,  in  Hawkins  v.  Hamerton  (m),  where  a  testator  bequeathed  a 
leasehold  estate  to  his  son ;  but  in  case  he  should  die  with- 
out issug,  to  be  considered  as  part  of  the  residue,  and  to  be  jj,  giftof""^ 
di\-ided  amongst  the  children  of  his  (testator's)  three  daugh-  leskhieex- 
ters  as  thereinafter  mentioned.     And   he   bequeathed   the  another  " 
residue  to  his  said  son  and  three  daughters,  or  such  of  them  ^lause  re- 

'  .  ferring  to  it. 

as  should  be  living  at  his  wife  s  death,  for  life,  remainder  to 
the  children  of  his  said  son  and  daughters  in  equal  shares  ;  and  if 
any  of  his  said  son  and  daughters  should  die  without  leaving  issue, 
his  or  her  share  to  go  amongst  the  survivor  or  survivors  of  his  said 
children  and  their  issue  in  the  like  equal  shares  ;  Sir  L.  Shadwell, 
V.-C,  thought  that  when  the  testator  used  the  words  "survivors  or 
survivor,"  the  order  in  which  his  children  might  die,  successively,  was 
not  present  to  his  mind ;  but,  taking  that  clause  in  connection  with  the 
gift  over  of  the  leasehold,  which  showed  that  the  testator  intended 
the  residue  to  be  divided  among  the  children  of  his  three  daughters, 
the  V.-C.'s  opinion  was  that  the  testator  meant  others  or  other. 

But  a  strong  argument  against  reading  the  word  as  "  other,"  is  sup- 
plied by  the  fact  that  by  so  doing  the  will  would  become 
ineffectual ;  as  in  the  case  of  Turner  v.  Frampton  (n) ,  where  notVead"'^^ 
a  testator  bequeathed  his  residuary  estate  between  his  chil-  "others"  if 
dren  A.  and  B.,  and  if  either  died  without  issue,  to  the  sur-  thereby  be- 
vivor  ;  by  allowing  the  word  its  proper  sense,  the  failure  of  •^"'"'^s  'oo 
issue  was  confined  to  failure  at  the  death  of  the  prior  legatee, 
whereas  by  reading  it  as  "  other,"  such  failure  would  have  been  indefi- 
nite ;    Sir  J.  K.  Bruce,  V.-C,  therefore  refused   to  adopt   the   latter 
construction.] 

The  result  then  would  seem  to  be  that  the  word  "survivor"  when 
unexplained  by  the  context  must  he-  interpreted  ac-  General  con- 

cording  *  to  its  literal  import ;  but  the  conviction  that    *710  elusion  from 
this  construction  most  commonly  defeats  the  actual  practicaVsug- 

intention  of  testators,  [and  that  the  word  is  one  peculiarly  S^stion. 
liable  to  misuse,]  has  induced  a  readiness  in  the  courts  to  jield  to  the 

(m)  16  Sim.  410,  13  Jur.  2.  (n)  2  Coll.  331.] 
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slightest  indication  in  tlie  context  of  an  intention  to  use  the  word  in  the 
sense  of  "  other."  [Some  progress  has  been  made  in  ascertaining  when 
this  may  be  done.]  But  the  present  state  of  the  authorities  seems 
hardly  to  justify  the  hope  that  litigation  has  reached  its  limits  on  this 
often-occurring  slip,  and  should  teach  to  framers  of  wiUs  the  necessity 
of  increased  attention  to  its  avoidance. 

II.  It  has  long  been  an  established  rule,  that  clauses  disposing  of  the 
Whether  shares  of  devises  and  legatees  dying  before  a  given  period, 
clauses  of  do  not,  without  a  positive  and  distinct  indication  of  intention, 
tend  to  accru-  extend  to  shares  accruing  under  the  clauses  in  question, 
ing  shares.  4 1  j^g  -where  a  man  gives  a  sum  of  money  to  be  divided 
amongst  four  persons  as  tenants  in  common,  and  declares  that  if  one 
{qu.  any)  of  them  die  before  twenty-one  or  miarriage,  it  shall  survive  to 
the  others.  If  one  dies,  and  three  are  living,  the  share  of  that  one  so 
dj-ing  will  survive'  to  the  other  three,  but  if  a  second  dies,  nothing  will 
survive  to  the  remainder  but  the  second's  original  share,  for  the  accruing 
share  is  as  a  new  legacy,  and  there  is  no  further  survivorship  "(o). 

Thus,  in  Ex  p&rte  West  (p),  where  a  testator  bequeathed  to  A.,  B., 
and  C,  the  three  sons  of  S.,  1,000Z.  each,  the  interest  to  be  added  to 
the  principal  yearly,  until  they  should  respectivelj^  attain  the  age  of 
twenty-one  years  ;  and  in  case  any  of  them  should  die  before  that  age,  then 
to  the  survivors.  A.  and  B.  died  under  twenty-one ;  and  the  question 
(which  was  raised  upon  petition)  was,  whether  that  part  of  the  share  of 
B.,  which  accrued  to  him  on  the  death  of  A.,  went  over  to  C.  on  the 
death  of  B.  Lord  Thurlow  thought  [that  he  was  bound  by  the  authori- 
ties (which  he  hesitated  to  overrule  upon  petition)  to  decide  that] 
*711  it  did  not  survive  again  ;  but  [gave  the  parties  *  leave  to  file  a 
bill,  which  was  done,]  and  the  cause  came  to  a  hearing  before 
Sir  LI.  Kenyon,  M.  R.,  who  decided  against  the  survivorship  of  such 
accrued  share. 

This  doctrine,  though  it  has  been  much  disapproved  of,  is  now  well 

established  ;    but  the  question  sometimes  arises  as  to  the  effect  of  par- 

,  ticular  expressions  to  carry  the  accrued  as  well  as  the  original  share. 

The  word  share  from  an  early  period  {q)  has  been  held  not  to  have 
Word  *^^®  operation,  though  the  contrary  was  decided   by  Lord 

"share"        Hardwicke  in  Pain  v.  Benson  (r)  ;  but  the  authority  of  this 

(o)  Per  Lord  Hardwicke  in  Pain  ».  Benson,  3  Atk.  80.  See  also  Perkins  v.  Micklethwaite, 
2  Ch.  Rep.  171,  1  P.  W.  274;  Rudge  v.  Barker,  Cas.  t.  Talb.  124;  Barnes  v.  Ballard,  before 
Lord  King,  cit.  2  Atk.  78. 

ip)  1  B.  C.  C.  575.  See  also  Crowder  v.  Stone,  3  Russ.  217.  [It  is  remarkable  that  in 
Perkins  v.  Micklethwaite,  Barnes  v.  Ballard,  and  Ex  parte  West,  although  the  clause  of  sur- 
vivorship was  in  terms  which  created  a  joint-tenancy  between  the  survivors  in  the  share  of 
the  deceased  legatee  (see  Jones  v.  Hall,  16  Sim.  500,  Leigh  v.  Mosley,  14  Beav.  605),  this  fact 
was  not  mentioned  in  support  of  the  argument  for  survivorship  of  accrued  shares.  The  same 
consideration  would  have  rendered  much  of  the  argument  against  the  decision  in  Worlidge  i). 
Churchill  (stated  post)  unnecessarvj^ 

(n)  Woodward  V.  Glassbrook,  2  Vem.  388  [Crowder  v.  Stone,  3  Russ.  217:  Jones  v.  Hall, 
16  Sim.  500 ;  Goodwin  v.  Finlayson,  25  Beav.  65 ;  Evans  i;.  Evans,  ib.  81 ;  Maddison  v.  Chap- 
man, 4  K.  &  J.  716;  Cambridge  v.  Rous,  25  Beav.  416.]  (,■)  3  Atk.  78 
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case  has  been  repeatedly  denied  (s),  and  the  point  has  long  does  not 
ceased  to  be  the  subject  of  controversy.  One  example  of  ing  share, 
the  construction,  therefore,  will  suffice.  In  Rickett  v.  Guillemard  (f)  a 
testator  bequeathed  300Z.  to  four  persons,  to  be  divided  into  equal 
shares,  to  be  paid  at  twenty-one ;  and  in  case  of  the  death  of  either 
before  twentj'-one,  such  share  to  survive  to  the  others.  Two  of  the 
legatees  died  during  minority  in  the  testator's  lifetime.  Sir  L.  Shad- 
well,  V.-C,  held  that  on  the  death  of  the  first  his  fourth  devolved  to 
the  other  three  ;  on  the  death  ofthe  second  his  original  fourth  devolved 
to  the  two  survivors ;  but  the  third  of  the  first-mentioned  fourth,  which 
he  would  have  been  entitled  to  absolutely  if  he  had  survived  the  testator, 
lapsed. 

And  the  word  "  portion,"  which  is  evidently  synonymous  W^o'ji  "por-- 
with  "share,"  has  also  been  held  not  to  comprise  an  ac-  not  carry  ac- 
crued share.  cruing  share; 

Thus,  in  Bright  v.  Rowe  (m),  where  a  testatrix,  by  virtue  of  a  power, 
appointed  the  reversion  of  a  sum  of  2,000^.  (in  which  herself  and  her 
husbaiid  had  life-interests)  to  trustees,  upon  trust  for  her  daughter  M., 
or  any  otlier  chUdren  she  might  thereafter  have  by  her  husband  J.,  to 
be  equally  divided  between  them  ;  but  it  was  her  will,  that  in  case  the 
2,000Z.  should  become  payable  before  M.  should  attain  twentj^-one  or 
day  of  marriage,  or  before  anj-  other  of  her  children  being  a  son  should 
attain  twent3'-one,  or  being  a  daughtei'  the  same  age  or  marrj^,  then  the 
trustees  were  to  invest  the  same  and  appl3'  the  interest  of  each  child's 
share  for  maintenance,  and  when  any  such  children  being  sons 
should  attain  twenty-one,  or  being  daughters  the  *  like  age  or  *712 
day  of  marriage,  upon  trust  to  pay  them  their  respective  shares 
of  the  principal  with  the  unapplied  interest.  And  in  case  her  said 
daughter  M.,  or  any  other  child  she  might  have  by  her  husband,  should 
happen  to  die  before  his  Jier  or  their  portion  or  portions  of  the  said  sum 
of  2,000Z.  should  beconie  paj'able,  then  the  same  should  respectively  go 
and  belong  to  the  survivors  or  survivor  of  them.  The  testatrix  left 
three  children,  one  of  whom  died  in  1826,  and  another  in  1829,  before 
the  period  of  payment.  It  was  held  by  Sir  J.  Leach,  M.  R.,  that  the 
share  which  accrued  to  the  latter  on  the  decease  of  the  former  did  not 
pass  with  the  original  share  to  the  surviving  child. 

But  although  the  word  "  share"  or  "  portion"  will  not  propria  vigors 
carry  the  accruing  share,    vet  if  the  testator  manifest  an      , 
intention  that  the  entire  property,  which  is  the  subject  of  by  the  con- 
disposition,  shall  pass  over  to  the  ultimate  objects  of  distri-  ^^^^' 
bution  in  one  mass,  and  that  all  the  shares,  original  and  accruing,  shall 
be  distributed  among  one  and  the  same  class  of  objects,  the  accruing 
shares  will  be  carried  over  together  with  the  original  shares  to  those 

(s)  See  1  B'.  C.  C.  575;  2  Ves.  Jr.  534.  [(()  12  Sim.  88.1 

(u)  3  My.  &  K.  316 ;  [Perkins  v.  Mioklethwaite,  1  P.  W.  274.] 
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objects.  Thus,  in  Worlidge  i\  Churchill  (x),  where  a  testator  devised 
his  real  and  personal  estate  to  trustees,  upon  trust  to  sell,  and  gave  the 
monej'  arising  therefrom  in  trust  for  his  four  children,  R.,  E.,  "W.  and  J., 
to  be  equal!}'  divided  among  them  on  their  attaiiiing  twentj-one  ;  but  if 
Accrued  ^^^  °f  them  died  under  that  age,  then  such  deceased  child's  share 

shares  held  to  to  go  to  the  survivors  or  survivor  ;  and  he  directed  the  trus- 
the  denorni-  tees  to  applj'  the  interest  of  such  trust  monej'  during  their 
nation  of  minority  for  their  maintenance  and  education;  but  if  the 
force  of  interest  should  be  more  than  sufficient  for  such  purpose,  he 

context.  directed  the  trustees  to  lay  out  the  same  for  the  children's 

mutual  benefit ;  but  if  all  the  four  children  should  happen  to  die  before 
twenty-one,  and  leave  M.  living,  then  he  directed  the  trustees  to  pay  M. 
the  interest  of  such  trust  money  from  time  to  time,  as  it  should  grow  due  ; 
and  after  the  decease  of  all,  he  bequeathed  the  said  trust  money  to  the 

children  of  his  late  uncle  F.     J.  died  in  the  testator's  lifetime. 
*713     R.  and  W.  survived  the  testator,  but  afterwards  died  *  under 

twentj'-one.  The  question  was,  whether  E.,  the  last  survivor, 
was  entitled  to  the  accrued  shares  of  the  two  deceased  survivors. 
Buller,  J.,  sitting  for  Lord  Thurlow,  said:  "If  this  were  res  nova,  and 
there  was  a  limitation  to  survivors  and  survivor,  no  one  could  collect ' 
the  intent  to  be  otherwise  than  that  the  survivor  should  take  the  whole  : 
but  if  the  case  had  rested  there,  I  should  have  thought  it  difficult  to  get 
over  the  objections-.  But  the  strong  part  of  the  present  case  is  the  tes- 
tator's intention  to  keep  it  as  an  aggregate  fund :  he  has  made  use  in 
two  different  parts  of  the  will  of  the  words  '  trust  money  ; '  that  expres- 
sion does  not  apply  to  the  share  of  each  child,  but  to  the  whole  fund  in 
the  trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be  distributed 
under  the  will.  The  second  place  where  he  uses  the  expression  '  trust 
money,'  is  in  the  gift  over  to  the  children  of  his  uncle ;  and  though  the 
expressions,  '  the  whole,'  or  '  all,'  are  not  used,  the  words  '  trust  money ' 
are  tantamount  to  them." 

So,  in  EjTe  v.  Marsden  {y)  one  question  was  whether  that  portion  of 
■VVord  the  shares  of  grandchildren  dj'ing  without  issue,  which  had 

"share"  previouslj'  accrued  to  them  by  the  predecease  of  other  ob- 
prise  accrued  jects,  passed  Over  with  the  original  shares  to  the  survivors, 
"'■"■nal"'  '""  belonged  to  their  representatives.  Lord  Langdale,  M.  R., 
share.  while  he  admitted  the  general  rule,  considered  that  here  the 

testator  had  manifested  an  intention  that  the  accrued  and  original  shares 
should,  at  the  decease  of  his  surviving  child,  be  distributed  together 
among  one  and  the  same  class  of  objects.     He  observed  that  the  tes- 

(x)  3  B.  C.  C.  465.  See  also  Barlter  v.  Lea,  T.  &  E.  413,  where  Plumer,  M.  R.,  also 
reasoned  upon  the  intention  apparent  in  the  will,  that  the  fund  should  fjo  over  among  the 
leffatees  in  one  mass,  as  excluding  the  doctrine  in  the  text;  but  the  point  did  not  arise,  as  the 
deceased  person  (whose  alleged  share  was  the  subiect  of  dispute)  had  not  attained  the  vesting 
age,  and  therefore  had  no  share  upon  which  the  limitation  over  could  operate.  This,  indeed, 
was  admitted  by  his  Honor  in  his  judgment,  but  the  terms  of  the  decree  are  contrary.  The 
case  abounds  in  inaccuracies. 

(y)  2  Kee.  564,  [affirmed,  4  My.  &  C.  231,  stated  ante,  708. 
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tator  meant  that  an  aggregate  and  previously  undivided  fund  should  be 
then,  for  the  first  time,  divided  among  a  class  in  whom  tlie  fund  vested 
from  the  time  of  the  testator's  death,  subject  to  a  provision  for  divest- 
ment, which  was  meant  to  be  applied  to  every  interest  —  to  the  interests 
which  accrued  in  the  grandchildren,  and  to  the  interests  which  accrued 
in  the  children  (z)  of  grandchildren. 

Again,   in   Sillick  v.   Booth  (a),  where  a  testator  devised  and  be- 
queathed all  his  real  estate  and  his  convertible  personal  estate  Accrued 
to  trustees,  upon  trust  to  convert  the  same  into  mone}';  and  shares  held 
thereout  to  pay  his  debts,  funeral  expenses,  and  a  weekly  gitt  of  '■  the 
sum  |o  his  wife,  and  to  divide  the  residue  of  his  said  estate  ■>'''>o'e-" 
and  effects  *  equally  between  and  among  his  children  J.,  M.  and     *714 
C,  and  his  grandson  R.,  share  and  share  alike,  the  share  of  M.  to 
be  paid  her  as  soon  after  his  decease  as  conveniently  might  be  ;  the  share 
of  C.  to  be  paid  him  at  the  age  of  twenty-two,  and  the  share  of  R.  at  the 
age  of  twenty-one ;  and  in  case  any  of  his  children  or  grandchildren 
should  die  before  his  or  her  said  share  should  become  so  vested  (which 
was  construed  to  mean  payable)  as  aforesaid,  then  the  share  or  shares 
of  him,  her  or  them  so  dying  should  go  and  be  equally  divided  among 
the  survivors  and  survivor  of  them  in  equal  shares  and  proportions  if 
more  than  one,  and  if  but  one,  then  the  whole  to  and  for  the  use  and 
lenefit  of  such  survivor.     J.  and  C.  died  in  the  testator's   lifetime,  the 
latter  being  under  twenty-two.    R.  survived  the  testator,  but  died  under 
twenty-one.    Sir  J.  K.  Bruce,  V.-C,  held  tha,t  the  word  "  whole  "  meant 
the  entire  residue,  not  the  whole  share  merely,  and  consequently  that  the 
accrued  as  well  as  the  original  shares  devolved  to  M.  as  the  sole  sur- 
vivor of  the  four  residuary  legatees. 

[The  effect  of  this  construction  of  "share"  is  to  create  Effect  of  ulti- 
cross-remainders   or   cross-limitations   which   operate  toties  ™''t^  g'f 

ovGr  6xt6ncls 

quoties  upon  the  death  of  every  devisee  or  legatee  in  the  to  intermedi- 
manner  described,  and  caxry  over  his  whole  interest,  accrued  *'^  accruer, 
as  well  as  original  (5).  . 

There  is  a  difference  between  a  gift  over  of  the  shares  of  an}''  prior 
legatees  to  the  survivors,  and  a  gift  to  several  "  with  benefit  "Bgngflf  „£ 
of  survivorship."     The  latter  expression  is  A^ery  general,  surviyor- 
and  may  without  improprietj'  be  held  to  pervade  the  whole  to  cany  ac- 
fund  so  as  to  carry  accrued  as  well  as  original  shares  (c).  cued  shares. 
It  seems  also  that  "share  and  interest"  will  carrj^  accrued  "l"'evest." 
shares  propria  vigore  {d).     And  where,  after  a  gift  to  sons  and  daugh- 

(z)  As  to  this  see  ante,  p.  187.] 

(a)  1  Y.  &  C.  0.  C.  121,  739.  See  also  Leeming  v.  Sherratt,  2  Hare,  14,  stated  ante.  695, 
where  the  words  "  the  part  or  share  the  parent  so  dying  would  have  been  entitled  to  have '' 
were  held  to  comprise  accruing  shares. 

[(b)  Doe  d.  Clift  v.  Birkhead,  4  Ex.  110,  expressly  overruling  Edwards  v.  Alliston,  4  Russ. 
78;  Douglass  ».  Andrews,  14  Beav.  347.  See  also  Dutton  v.  Crowdv,  33  Beav.  272;  Re 
Henriqucs'  Trusts,  W.  N.  1875,  p.  187  (Settlement). 

(c)  See  Re  Crawhall's  Trusts,  8  D.  M.  &  G.  480.  See  however  Vorley  v.  Richardson,  ib.  126. 

(d)  Per  Romilly,  M.  R.,  Douglas  v.  Andrews,  14  Beav.  347;  and  see  Re  Henriques'  Trusts, 
VV.  N,  1875,  p.  187 ;  also  Goodman  v.  Goodman,  1  De  G.  &  S.  696,  12  Jur.  258. 
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"His  or  her    ters,  there  was  a  gift  over,  on  the  death  of  anj'  one  or  more, 
^sharls'"  °^  ^**  "*"  ^^^  share  or  shares,  it  was  held  by  Sir  W.  P.  Wood, 

V.-C,  that  this  implied  a  plurality  of  shares  in  one  person, 
and  therefore  that  it  included  accrued  shares.  If  the  words  had  been 
"his  or  their  share  or  shares,"  they  might  have  been  read  reddendo 
singula  singulis  (e). 

In  Vandergucht  v.  Blake  (/)  it  was  contended  that  an  accrued 
*715  *  share  went  over,  although  under  the  circumstances  the  original 
share  could  not.  There  a  testatrix  bequeathed  a  l<3rig  Exchequer 
annuity  to  each  of  her  three  children,  A.,  B.  and  C.  for  life,  with  re- 
mainders to  their  respective  children  ; ,  but  if  either  should  die  without 
issue,  then  the  annuity  of  him  or  her  so  dying  to  go  to  the  survivors  or 
survivor  equally ;  and  if  all  should  die  withdut  issue,  the  three  annuities 
were  given  over.  A.  died  without  leaving  children,  and  then  B.  died 
leaving  children ;  and  it  was  contended  that,  although,  as  B.  left  chil- 
dren, his  original  share  could  not  go  over,  yet  that  his  portion  of  the 
share  which  accrued  to  him  on  the  death  of  A.  went  over  to  C,  the  last 
survivor:  but  Sir  E.  P.  Arden,  M.  K.,  decided  that  such  portion  be- 
longed to  B.'s  administrator,  j   . 

It  may  be  observed,  that  upon  a  principle  very  similar  to  that  which 
Accruing  governs  the  preceding  Cases,  if  original  shares  are  given  ex- 
shares  not  pressly  for  life,  and  accruing  shares  indefinitely  (which  of 
subject  as  the  course  Carries  the  absolute  interest) ,  the  latter  are  not  con- 
original,  sidered  as  impliedly  subject  to  the  restriction  in  point  of 
interest  imposed  on  the  original  shares  (g)  ;  for  although  it  is  highly 
probable  that  the  testator  had  the  same  intention  ip  regard  to  the  accru- 
ing and  the  original  shares,  yet  this  is  not  so  clear  as  to  amount  to  what 
the  law  deems  a  necessary  implication  (h) . 

So,  where  a  testator  limits  an  estate  to  three  or  more  objects,  subject 
to  many  provisions,  with  a  devise  over  of  the  whole  in  case  of  the  death 
of  any  one  to  the  survivors,  expressly  suhject  to  the  provisions  contained 
in  the  original  gift,  and  goes  on  to  limit  the  property  in  case  of  the 
death  of  any  of  such  survivors  to  the  remaining  survivors  or  survivor, 
hut  does  not  repeat  the  qualifying  words,  it  has  been  held  that  a  similarity, 
of  intention  is  not  to  be  implied  in  regard  to  the  last  limitation. 

Thus,  in  Georges  v.  Georges  (i),  where  the  testator  gave  the  resi- 
Express  pro-  due  of  his  estate,  both  real  and  personal,  to  tj-ustees,  in 
vision  in  one  trust  to  keep  the  same  together  till  1  Jan.  1804,  and  till 
survivors  not  that  period  to  dispose  of  the  profits  for  the  benefit  of  his 

(e)  Wihiiot  V.  Flewitt.  11  Jar.  N.  S.  820.  (/)  2  Ves.  Jr.  534.] 

(g)  Vandergucht  v.  Blalce,  2  Ves.  Jr.  534;  [Eanelagh  «.  Eanelagh,  4  Beav.  419;  Ware  v. 
Watson,  7  D.  M.  &  G.  248.  See  also  Milsom  v.  Awdry,  5  Ves.  4651]  But  in  Doe  d.  Gigg  v. 
Bradley,  16  East,  399,  Lord  Ellenborough  cut  down  the  ^ift  of  a  leasehold  house  to  survivors 
indefinitely  to  an  interest  for  life,  on  no  other  ground,  it  would  seenij  than  that  words  of 
limitation  were  used  in  the  original  gift,  not  in  the  gift  to  survivors,  which  has  not  in  general 
been  considered  as  affording  more  than  conjecture.    The  will  certainly  was  very  obscure. 

(/;)  As  to  what  is  and  is  not  such,  see  also  ante,  Vol.  I.  p.  525. 

(i)  Hayes's  Inquiry,  52. 
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daughter  and  granddaughters   as  therein  directed ;  extended  by 

and  then  as  to  the  final  *  disposition  of  the  rest  and    *716  an  ulterior 
residue  of  the  estate,  he  declared  ihat  all  such  parts  similar  inai- 

'  ^'  tation  of  tlie 

thereof  as  consisted  Of  real  estates,  slaves,  &c.,  should  be  same  subject 
upon  further  trust,  that  his  said  trustees  should  immediately  jof^neJ  ob-''"' 
after  the  arrival  of  the  period  aforementioned  divide  the  jeets. 
same  into  three  edfual  parts  or  shares,  to  and  for  the  separate  use  and 
benefit  of  his  daughter  F. ,  his  granddaughter  E. ,  and  his  granddaughter 
S.,  whom  he  thereby  willed  and  ordained  to  be  his  residuary  devisees 
and  legatees  in  manner  and  form  following  (that  is  to  say),  &c.  The 
testator  then  proceeded  to  declare  the. trusts  of  the  respective  thirds  in 
favor  of  his  daughter  and  granddaughters  respectively,  and  their  respec- 
tive children,  with  a  proviso  that  if  one  of  his  three  residuary  devisees 
should  die  before  the  period  should  arrive  for  making  the  division  without 
issue,  or  leaving  issue  and  such  issue  should  die  before  that  period,  then 
the  division  should  be  made  between  the  survivors  of  his  said  residuary 
devisees  aforenamed,  agreeable  to  the  same  directions,  and  subject  to  the 
same  terms,  limitations  and  restrictions  as  were  thereinbefore  expressed  and 
declared,  and  that  in  the  same  manner  as  if  all  three  of  his  said  residuary 
legatees  and  devisees  were  then  alive  ;  and  if  two  of  them  should  depart 
this  life  before  the  arrival  of  such  period  without  issue  then  living  as 
aforesaid,  then  he  declared  it  to  be  his  further  will  and  desire  that  the 
whole  should  be  in  trusty  and  to  and  for  the  use  of  the  survivor  or  her  issue 
living  at  the  period  aforesaid.  F.  and  S.  died  before  1  Jan.  1804,  with- 
out issue  then  living ;  but  R.  was  living  at  that  period.  The  question 
was,  whether  the  will  was  to  be  read  as  if  the  qualifjdng  words,  "  agree- 
able to  the  same  directions,  and  subject  to  the  same  terms,  limitations," 
&c.  which  occurred  after  the  gift  to  the  two  surviving,  had  also  been 
inserted  after  the  gift  to  the  one  surviving.  It  was  contended  that 
necessarj'  implication  does  not  mean  only  what  arises  from  force  of 
language  or  plain  logical  conclusion,  but  that  in  a  moral  sense,  and  not 
in  a  grammatical  sense,  it  is  when  there  exists  so  strong  a  probability 
of  intent  that  it  would  be  irrational  to  draw  a  contrary  inference.  But 
Lord  Eldon,  after  great  consideration,  held  that  the  words  of  the  will  did 
not  raise  a  necessary  inference  that  the  gift  of  the  whole  to  the  one  surviv- 
ing was  intended  to  be  subject  to  the  same  limitations  as  the  share  which 
that  survivor  would  have  taken  on  a  division  between  the  three,  or  the 
two,  would,  by  the  express  words  of  the  will,  have  been  subject  to,  and 
that  such  a  construction  would  be  mainly  founded  on  conjecture. 

*The  principle  that  restrictions  or  qualifications  applied  to     *717 
original  shares  are  not,  by  necessary  inference,  to  be  ex- 
tended to  accruing  shares,  is  further  illustrated  by  the  case  tb^'ex-' 
of  Gibbons  v.  Langdon  (k),  where  a  testator  bequeathed  pressly  ap- 
2,800/.  stock,  in  trust  for  his  wife  for  life,  and  at  her  decease  original 

(*)  6  Sim.  260. 
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shares  not  to  be  equally  divided  between  his  three  sons  and  daughter, 
hnpi'iMtkiii^  ^^^  interest  of  his  daughter's  share  to  be  paid  to  her  for  life, 
to  accruing  and  at  her  decease  the  gaid  sh^re  to  be  equally  divided 
^  ^"'^'  among  her  children  living  at  the  testator's  decease  at  the  ages 

therein  mentioned.  If  his  daughter  had  no  children  living  at  her  decease, 
her  share  to  be  equally  divided  among  such  of  his  s6ns  who  were  then 
living,  or  their  issue  ;  but  if  any  of  his  said  sons  and  daughter  should  die 
before  his  said  wife  and  without  leaving  any  issue,  such  share  or  shares  to  be 
equally  divided  among  his  other  children  :  but  if  all  his  children  should 
die  without  issue  before  his  said  wife,  then  to  his  next  of  kin.  One  of 
the  sons  died  in  the  lifetime  of  the  wife  and  without  issue,  and  the 
question  was,  whether  the  share  of  the  daughter  in  her  deceased  broth- 
er's share  was  subject  to  the  trusts  affecting  her  original  share.  Sir 
L.  Shadwell,  V.-C,  decided  in  the  negative,  observing  that  it  would 
be  nothing  but  conjecture  if  he  were  to  say  that  the  testator  meant  his 
daughter  to  take  her  accruing  share  with  the  same  limitations  over 
to  her  children  as  her  original  share  was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  subject  of  gift  is 
Unequal  disposed  of  among  the  original  objects  in  unequal  shares, 
division.  there  is  no  necessary  inference,  in  the  absence  of  any  de- 
clared intimation  of  intention  to  assimilate  the  accruing  to  the  original 
shares,  that  the  survivors  are  to  take  accruing  shares  in  the  same  rela- 
tive proportions  (J) .  [Neither  will  words  creating  a  tenancj'  in  com- 
mon in  a  gift  of  original  shares  be  extended  by  implication  to  accrued 
shares  (m).  But  in  E3're  v.  Marsden  (w),  it  followed  from  the  con- 
struction put  on  the  will  by  Lord  Langdale,  M.  E.,  that  the  interest  of 
F.  in  the  accrued  shares  must  be  in  proportion  to  his  interest  in  the 
original  shares. 

Survivorship  clauses  are  not  often   so  split  up   as  in   Georges  v. 

„.,    ^  Georges :  where  as  more  commonlv  happens  there  is  one 

Gift  of  ac-        ^        6  .         ,  .        ,  , ,  "ill-  i- 

crued  shares    general  survivorship  clause,  the  words  "in  manner  aiore- 

" '"  'he  same  said,"  or  similar  terms  of  reference  occurring  therein, 

original.  *718  will  have  the  effect  of  *  subjecting  all  the  accrued 
"Shares"  shares  to  the  same  terms  restrictions  and  limitations 

held  to  in-  over  as  the  original  shares  (o).  And  where  a  declaration, 
alid'lccrueT'  that  accruing  shares  should  be  subject  to  the  same  trusts  as 
shares  con-  original  shares,  was  followed  (in  a  settlement)  by  a  clause 
p^eVfous  pr^  which  gave  to  each  cestui  que  trust  who  should  die  without 
vision.  children  power  to  appoint  an  aliquot  part  of  her  "  share  ; '' 

it  was  held  by  Sir  J.  Parker,  V.-C,  that  the  deed  had  so  consolidated 
the  accruing  and  original  shares  in  the  first  place  as  to  render  it  un- 
necessary to  carry  on  separate  accounts  of  them ;  and  that  the  word 

(J.)  Walker  v.  Main,  IJ.  &  W.  1.  stated  post. 
Um)  .lones  v.  Hall,  16  Sim.  500;  'Leiffh  d.  Mosley,  14  Beav.  605. 
(n)  2  Kee.  564,  ante,  708:  not  appealM  on  this  point,  4  My.  &  C.  231. 
(d)  Milsoni  V.  Awdry,  5  Ves.  Jr.  465,  stated  ante,  p.  690;  Giles  v.  Melsom,  L.  R.  5C.  P. 
614,  6  C.  P.  532,  6  H.  L.  24. 
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"  share,"  in  the  subsequent  provision,  might  thus  be  held  to  include  the 
■whole  fund  which,  under  "the  previous  trusts,  belonged  to  either  of  the 
beneficiaries  and  her  children  (p).  And  in  Re  Jarman's  Trusts  {q) 
where,  after  a  Ufe-estate  in  the  whole  to  his  wife,  a  testator  bequeathed 
a  sum  of  money  to  his  three  daughters  in  equal  shares,  and  gave  the 
residue  amongst  them  in  certain  proportions,  adding  "the  share  or 
shares  of  my  said  daughters  under  my  will  to  be  for  their  sole  and  sep- 
arate use  ; ''  and  if  st,ny  of  them  died  without  issue  before  the  wife  her 
or  their  share  or  shares,  accruing  as  well  as  original,  were  given  to  the 
survivors  or  survivor ;  it  was  held  b}'  Sir  W.  P.  Wood,  V.-C,  that  the 
words  of  the  separate  use  clause  were  large  enough  to  aflfect  the  accrued 
as  well  as  the  original  shares.  Though  not  distinctly  assigned  by  the 
court  as  the  reason  for  this  decision,  there  would  seem  in  fact  to  have 
been  a  sufficient  consolidation  of  shares  within  Sir  J.  Parker's  principle. 
That  the  consolidating  clause  followed,  instead  of  preceding,  the  clause 
in  dispute  was  of  course  immaterial. 

Again,  if  there  be  a  gift  to  several  (but  not  all)  of  a  class  (as  chil- 
dren) with  a  gift  over  in  case  of  the  death  of  any  to  "  the  „      .      , . 

/  o  -}         ^  Survivorship 

sun'iving  children,''  all  the  children  will  be  included  in  the  amongst  a 
latter  gift  and  not  those  only  who  partake  of  the  original  s^e^ct^g®"' 
gift ;  although  those  who  do  not  so  partake  are  otherwise  than  the  oiig- 

.  ,    -,  „       ,  ^  inal  donees. 

provided  for  (r). 

If  the  bequest  is  to  several  as  tenants  in  common  for  life,  and  after 

the  death  of  each  his  share  is  given  to  his  children,  but  if  At  what 

he  has  no  children  then  to  the  survivors  for  their  respective  Entitled  to^' 

lives  and  afterwards  to  their  respective  children  ;  here  the  accruing 

class  of  children  to  take  an  original  share  is  fixed  at  the  jj^  ascer- 

dsath  of  their  parent ;  but  a  share  accruing  to  the  children  tained. 

of  the  same  parent  *  on  the  subsequent  death  without  children     *719 

of  another  tenant  for  life  will,  if  treated  strictly  as  a  new  legacy, 

vest  in  a  class  to  be  fixed  at  the  death  of  such  other  tenant  for  life. 

If,  however,  it  should  appear  that  the  accruing  shares  are  intended  to  go 

over  with  the  original  shares  and  to  be  consolidated  therewith,  it  seems 

reasonable  to  hold  that  the  accretions  vest  in  the  same  class  as  the 

original  shares.     A  point  of  this  kind  occurred  in  Re  Ridge's  Trusts  (s) . 

In  that  case  (which  has  already  been  stated)  one  tenant  for  life  died 

leaving  issue,  then  another  leaving  none  ;  and  in  the  interval  other  issue 

of  the  first  were  born.      The  court  having  supplied  cross-limitations 

between  the  stocks,  which  of  course  carried  over  accruing  as  well  as 

original  shares,  held  that  the  class  of  issue  to  take  the  accrued  share 

must  be  ascertained  at  the  same  time  as  the  class  to  take  the  original 

share,  viz.  the  death  of  their  own  ancestor ;  otherwise  a  cardinal  rule  of 

construction  would  be  contravened,  viz.  the  rule  that  interests  are  to  be 

(p)  Re  Hutchinson's  Settlement,  5  De  G.  &  S.  681.    , 

(?)  L.  E.  1  Eq.  71.  (r)  Carver  v.  Burgeps,  18  Beav.  541. 

(s)  L  R.  7  Ch.  665,  stated  ante,  p.  561.     See  also  Heasman  ».  Pearse,  ib.  285,  where  the 
words  "then  living "  were  got  over  on  much  the  same  principle. 
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vested  as  soon  as  they  can  be  consistently  with  what  the  testator  has 
said  {t)  ;  and  moreover  the  gift  of  the  whole  to  the  issue  of  one  tenant  for 
life  if  only  one  left  issue,  would  be  contradicted.  "  Under  this  gift," 
said  Sir  W.  James,  L.  J.,  "if  one  dies  leaving  issue  and  the  others  die 
afterwards  without  issue,  the  issue  of  the  first  take  the  whole :  but  if  the_y 
are  ascertained  at  the  death  of  the  survivor,  it  must  be  held  that  the 
interests  which  the  class  of  issue  ascertained  at  the  first  daughter's 
death  take  in  her  share  are  liable  to  be  divested  so  as  to  let  in  other 
issue,  a  construction  which  the  court  would  not  readily  be  induced  to 
adopt."  It  is  submitted  however  that  the  decision  rests  more  securely 
on  the  consolidation  of  the  shares  ;  for  whatever  construction  is  adopted . 
with  regard  to  the  vesting  of  additional  shares,  it  by  no  means  of  neces- 
sity governs  the  construction  with  regard  to  the  divesting  of  that  which 
is  already  vested.] 

Here  it  is  proper  to  observe,  that  though  a  departure  from  the  ordi- 
Eflect  where    ^^^^^  rules  of  construction,  for  the  purpose  6f  bringing  a  de- 
(liialiiication    vise  or  bequest  within  due  limits,  is  not  an  acknowledged 
to  'valwlty^of  principle  of  construction,  indeed  is  always  professedly  dis- 
sitt  of  acciu-  carded  ;  j-et  it  is  impossible  to  deny  that,  where  the  bequest 
of  the  accruing  shares  would  be  void  for  remoteness,  unless 
the  qualifications  applied  in  terms  to  the  original  shares  are  ex- 
*720    tended  to  such  *  accruing  shares,  the  courts  have  lent  a  more 
willing  ear  to  such  construction  than  the  preceding  cases  pre- 
pare us  to  expect.     An  example  of  this  occurs  in  Trickey  v.  Trickey  (m)  , 
Gift  of  ac-      where  a  testator  bequeathed  the  residue  of  his  personal  es- 
criied  shares    j^te  to  trustees  in  trust  for  his  daughter,  and  after  her 

supported  by  .  *=■  ' 

engrafting  decease  for  all  and  every  the  child  or  children  of  his  daugh- 
quaimcation  *^^''  share  and  share  alike,  when  they  should  respectivel3' 
expressly  attain  twenty-one,  with  maintenance  in  the  mean  time  ;  and 
original  "  in  case  any  of  the  said  children  should  die  under  twentj-- 
shares.  quq,  and  leave  one  or  more  child  or  children  who  should  sur- 

vive the  testator's  daughter  and  live  to  attain  twenty-one,  such  child  or 
children  to  be  entitled  to  his  or  their  parent's  share :  provided  also, 
that  in  case  any  child  or  children  of  his  daughter  should  die  before  at- 
taining twent3r-one,  the  share  or  shares  of  such  child  or  children  should 
go  to  the  survivor  or  survivors,  and  the  issue  of  any  deceased  child 
or  children  who  should  marry  and  die  under  twent3--one,  to  be  equallj' 
divided  between  them  if  more  then  one  ;  the  issue  of  anj'  deceased  child 
or  children  to  stand  in  the  place  of  the  parent  or  parents,  with  a  limita- 
tion over,  provided  there  should  be  no  child  of  his  daughter,  or  there  being 
any  such,  no  one  of  them  should  live  to  attain  twenty-one,  nor  leave  any  issue 
who  should  live  to  attain  that  age. 

By  a  cod.icil  the  testator  willed  that,  on  failure  of  children  and  grand- 

(t)  But  the  accruing  share  cannot  be  vested  before  the  contingency  happens  upon  which 
the  accruer  takes  place.] 
(m)  3  My.  &  K.  560. 
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cliildren  of  his  daughter,  as  in  his  will  was  expressed,  his  bank  stock, 
&o.  should  be  transferred  to  certain  relations.  It  was  contended  that 
the  testator's  intention  was  that  all  such  grandchildren  of  his  daughter 
as  should  attain  twenty-one  should  take  a  vested  interest,  and  that  the 
limitation  over,  which  was  to  take  effect  only  upon  failure  of  such 
grandchildren,  was  too  remote  ;  but  Sir  J.  Leach,  M.  R.,  observed  that 
it  was  reasonable  to  intend  that  the  testator  meant  that  the  same  grand- 
children, who,  by  the  former  clause,  were  to  take  their  parent's  original 
share,  should  take  that  portion  of  the  share  which  accrued  bj'  the  death 
of  another  child  of  the  daughter  without  leaving  issue,  and  which  tlieir 
deceased  parent,  if  living,  would  have  taken,  namelj',  the  grandchildren 
only  who  should  survive  the  daughter.  If  the  prior  gifts  were  only  in 
favor  of  grandchildren  who  should  survive  the  daughter,  the  gift  over 
must  be  intended  to  take  effect  upon  the  failure  of  the  former  gifts. 

III.  Another  question  which  arises  under  gifts  to  survivors  is, 
whether  they  mean  survivors  indefinitely  or  survivors  To  what 

at  some  *  specific  point  of  time.     Where  the  objects    *721  ?h"orship^' 
are  tenants  in  common,  it  was  for  a  long  period  con-  referable, 

sidered  that  indefinite  survivorship  being  inconsistent  with  a  tenancy  in 
common,  some  period  was  to  be  found  to  which  the  words  of  survivorship 
could  be  referred.  ■  This  reasoning,  however,  is  obviousl}-  inconclusive ; 
for  although  survivorship  is  not  incident  to  a  tenancy  in  common,  yet  there 
is  no  inconsistency  between  a  tenancy  in  common  and  an  express  limita- 
tion to  survivors  (x) .  The  testator's  intention  that  the  property  shall 
devolve  to  the  survivors  is  better  effected  by  an  express  gift,  to  them 
than  by  a  joint-tenancy,  the  survivorship  which  is  incidental  to  the  latter 
being  liable  to  be  defeated  by  a  severance  of  the  tenancy. 

In  seeking  for  a  period  to  which  the  words  of  survivorship  could  be 
referred,  the  obvioils  rule  where  the  gift  took  effect  in  pes-  yp-jj^^g  ^^^^ 
session,  immediately  on  the  testator's  decease,  was  to  treat  gift  is  imme- 
these  words  as  intended  to  provide  against  the  death  of  the    "  *' 
objects  in  the  lifetime  of  the  testator,  the  devise  affording  no  other 
point  of  time  to  which  they  could  be  referred ;  accordingly  we  find  this 
to  be  the  established  construction.^ 

Thus,  in  Lord  Bindon  v.  Eairl  of  Suffolk  (j/),  where  a  testator  be- 

(x)  See  judgment  in  Doe  d.  Borwell  v.  Abey,  1  M.  &  Sel.  428 ;  [Taaffe  v.  Conmee,  10  H.  L. 
Ca  78.]  Sometimes  a  gift  to  survivors,  accompanying  a  joint-tenancy,  is  considered  as 
merely  expressive  of  the  Jus  aecrescendi  which  is  incident  to  such  a  devise.  See  Doe  v. 
Sotheron,  2  B.  &  Ad.  628. 

(t/)  1  P.  W.  96.  But  see  Hawes  v.  Hawes,  1  Wils.  165,  3  Atk.  52.3,  where  the  testator 
devised  an  estate  to  his  four  younger  children  in  fee  as  tenants  in  common,  and  not  as  joint- 
tenants,  with  benefit  of  survivorship ;  and  Lord  Hardwicke  held,  that  inasmuch  as  personal 
estate  was  bequeathed  to  thera,  with  a  limitation  to  the  survivor,  if  any  of  them  died  UTider 
age  and  unmarried,  the  devise  of  the  real  estate  was  to  receive  the  same  construction. 

1  See  Lawrence  v.  M'Arter,  10  Ohio,  37;  25  Wend.  119;  Martin  v.  Kirby,  11  Gratt. 
Passmore's  Appeal,  23  Penn.  St.  381;  Re-  67;  and  see  further  ante,  pp.  154,  note  1, 
wait  V,  Ulrick,   ib.   388;   Moore  v,  Lyons,      497,  note  1. 
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Survivorship  queathed  20,000^.  (due  to  him  from  the  crown)  to  his  five 
^dlatk^ofTes-  gi'^ndchildren,  share  and  share  alike,  equally  to  be  divided 
tutor.  between  them,  and  if  any  of  them  died,  to  the  survivors  and 

survivor  of  them  ;  Lord  Cowper  said,  that  'by  the  first  words  it  was  very 
plain  that  the  legatees  were  tenants  in  common,  and  by  the  subsequent 
words  it  must  be  intended,  if  any  of  them  should  die  in  the  lifetime  of 
the  testator.  This  decree,  however,  was  reversed  in  D.  P.,  on  the  ground 
that  the  words  in  question  referred  not  to  the  death  of  the  testator,  but 
to  the  time  of  receiving  the  monej',  which  was  a  debt  due  from  the 
crown  of  rather  a  desperate  nature  ;  but  the  principle  of  Lord  Cowper's 

decision  has  since  been  repeatedly  recognized  (z) . 
*722  The  more  recent  case  of  Smith  v.  Horlock  (a)  presents  an  *  in- 
stance of  a  similar  construction  in  reference  to  real  estate.  A 
testator  gave  all  his  real  and  personal  property  to  be  equally  divided 
between  his  two  children  in  common  and  to  the  longest  liver,  in  fee-simple 
(there  were  some  intervening  words,  which  are  immaterial  to  the  point 
in  question)  ;  and  it  was  held  that  one  child  who  alone  survived  the  tes- 
tator took  the  whole. 

[And  the  charging  of  a  general  fund  with  the  payment  of  certain  life- 
Notwith-  annuities,  subject  to  which  the  fund  is  bequeathed  to  the 
prior  gifts  "  surviving  "  children  of  A.,  would  probably  be  held  not  to 
of  annuities,  vary  the  construction  :  i.e.  the  fund  would  vest  in  possession 
in  such  children  as  survived  the  testator,  subject  only  to  the  particular 
charges  (6).] 

Where,  however,  the  gift  was  not  immediate  {i.e.  in  possession), 
wii  r  "ft  ^^^^^  being  a  prior  life  or  other  particular  interest  carved 
not  imme-  out,  SO  that  there  was  another  period  to  which  the  words  in 
question  could  be  referred,  the  point  was  one  of  greater  dif- 
ficulty. In  these  cases,  indeed,  as  well  as  in  those  of  the  other  class,  the 
courts  for  a  long  period  uniformly  applied  the  words  of  survivorship 
to  the  death  of  the  testator,  on  the  notion  (as  already  observed)  that 
there  was  no  other  mode  of  reconciling  them  with  the  words  of  sever- 
ance creating  a  tenancy  in  common.  The  weight  ascribed  to  this  argu- 
ment, however,  was  still  more  extraordinar}'  in  these  than  in  the  former 
cases  ;  for,  even  if  indefinite  survivorship  were  inconsistent  with  a  ten- 
ancy in  common  (but  which  it  clearly  was  not) ,  j-et  surely-  there  could 
be  no  incongruitj'  between  such  an  interest  and  a  limitation  to  the  sur- 
vivors at  a  given  period ;  nevertheless,  decision"  rapidly  followed  deci- 
sion, in  which,  on  reasoning  of  this  kind,  survivorship  was  held,  in 
cases  of  this  sort,  to  refer  to  the  period  of  the  testator's  decease. 
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One  of  the  first  of  these  cases  is  Stringer  v.  Phillips  (r),  where  lOOZ. 
was  bequeathed  to  five  persons  at  the  decease  of  testa-  Survivorship 
tor's  sisters  L.  and  C.  (rf),  equally  to  be  divided  between  [h^^7^'th°£ 
them,  and  the  survivors  and  survivor  of  them  ;  and  if  A.,  one  the  testator; 
of  the  five,  died  before  marriage,  her  share  to  go  over  to  another ;  and 
it  was  decreed  that  they  took  this  100?.  as  tenants  in  common,  and 
that  the  limitation  to  the  survivors  must  be  construed   to   be 
*  Inserted  to  give  it  to  such  as  were  the  survivors  at  the  death  of    *723 
the  testator^  and  to  prevent  a  lapse. 

So,  in  Eose  d.  Vere  v.  Hill  («),  where  the  testator  devised  his  lands 
to  his  wife  for  life,  and  after  her  decease  to  his  five  children  Survivorship 
(naming  them),  and  the  survivors  and  survivor  of  them,  and  o,e^[ie^atli'o£ 
the  executors  and  administrators  of  such  survivor,  share  and  the  testator; 
share  alike,  as  tenants  in  common  and  not  as  joint-tenants ;  Lord  Mans- 
field and  the  other  judges  of  K.  B.,  held  that  these  words  were  inserted 
to  carry  the  propertj'  to  the  survivors,  in  case  of  the  death  of  any  of  the 
devisees  in  the  devisor's  lifetime,  and  that  they  took  as  tenants  in 
common. 

Again,  in  Wilson  v.  Baj'ly  (/),  where  a  testator  bequeathed  certain 
leasehold  estates,  in  the  event  of  his  two  sons  d^'ing  unmar-  _,   ., 
ried  and  in  case  neither  of  them  should  have  issue,  to  his  death  of  the 
three  daughters  and  the  survivors  and  survivor  of  them  and    ^**°'"' 
their  assigns,  as  tenants  in  common  and  not  as  joint-tenants.     It  was 
contended  on  the  one  hand,  that  the  words  of  survivorship  were  intended 
to  give  estates  to  such  of  them  as  should  be  living  when  the  contin- 
gency happened,  who  were  then  to  take  as  tenants  in  common  ;  but  the 
House  of  Lords  adjudged  that  each  of  the  daughters  surviving  the  tes- 
tator took  a  vested  interest  in  one  third  share,  which  on  her  death  be- 
fore the  contingency  happened  was  transmissible  to  her  representatives. 
It  is  evident,  therefore,  that  the  House  considered  the  words  of  surviv- 
orship to  refer  to  the  death  of  the  testator. 

So,,  in  Eoebuck  v.  Dean  (^r),  where  a  testatrix  bequeathed  certain 
stock  in  the  funds  in  trust  for  her  niece  for  life,  and  after  _  j^,  ^j^^ 
her  decease  directed  that  it  should  be  equallj-  divided  among  death  of  the 
her  (testatrix's)  brother  and  four  sisters,  "  and  in  like  man- 
ner to  the  survivors  or  survivor  of  them  ;  ".  Lord  Loughborough  held  that 
these  words  referred  to  survivors  at  the  death  of  the  testatrix  (being  in- 
troduced to  prevent  a  lapse),  and  not  to  the  death  of  the  niece. 

Down  to  this  period  the  decisions  are  uniform  in  referring  survivor- 

(c)  1  Eq.  Ca.  Ab.  293 ;  but  see  1  Cox's  P.  W.  97,  n. 

(d)  It  is  probable  these  persons  were  legatees  for  life,  but  it  does  not  appear  in  the  note 
extracted  by  Mr.  Cox.  In  Eq.  Ca.  Ab.  the  legacy  is  inaccurately  stated  as  given  immedi- 
ately to  tbefive  legatees.     [Note,  however,  that  they  all  survived  testator's  sisters.] 

(e)  3  Burr.  1881. 

If)  3  B.  P.  C.  Toml.  195,  reversing  decree  in  the  Irish  Chancery;  see  the  -will  more  fully 
stated,  ante,  Vol.  T.  p.  518. 

(g)  2  Ves.  Jr.  265.  As  to  this  case,  see  Sir  W.  Grant's  judgment  in  Halifax  v.  Wilson,  16 
Ves.  171;  and  Sir  J.  Leach's  in  Crippso.  Wolcott,  4  Mad.  15,  post,  p.  733. 
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ship  to  the  death  of  the  testator.     In  the  interval,  however,  between 
the  last  and  the  next  case,  a  doctrine  was  broached  in  Brograve 

*724    V.  Winder  (A),  also  decided  by  Lord  Loughborough,  *  which  made 
a  considerable  inroad  upon  this  rule  of  construction ;  but  as  it 

will  be  more  convenient  to  reserve  these  cases  for  future  consideration 

as  a  separate  class,  we  now  proceed  with  the  decisions  on  the  general 

rule. 

Of  these  cases  the  next  is  Perry  v.  Woods  (i),  where  a  testator  gave 

Survivorship   1 ,500Z.  S.  S.  Anns,  upon  trust  to  pay  the  dividends  to  A. 

Uii^del'th°of  ^^^  ^^f'^'  ^"<^  ^^^^  ^^^  decease  to  B.  for  Ufe,  and  after  his 
the  testator,  decease  to  transfer  the  principal  to  C,  D.  and  E.,  in  equal 
shares  and  proportions,  and  to  the  survivor  or  survivors  of  them  who 
should  be  living  at  their  decease.  He  gave  another  sum  of  stock  to  a 
different  person  for  life,  with  a  similar  ulterior  gift  among  these  persons 
and  the  survivors.  He  then  gave  another  sum  of  1,600Z.  S.  S.  Anns,  to 
E.  for  life,  and  after  her  decease  to  and  among  her  children,  to  be  paid 
them  at  twenty-one ;  and  in  case  E.  should  die  and  leave  no  child  or 
children,  he  directed  his  executors  to  pay  the  principal  unto  C.  and  D., 
share  and  share  alike,  or  to  the  survivor  of  them.  Sir  R.  P.  Arden,  M.  R., 
held  that  C.  and  D.  surviving  the  testator  were  entitled  to  the  last  1,500/. 
„.         '        as  tenants  in  common.     He  thought  that  he  was  precluded 

Circumstance  .        i       <- 

of  there  being  from  adopting  any  other  construction  by  Strmger  v.  Phil- 
bcqSTo  ^'P^  (^)'  there  being  no  single  circumstance  of  distinction, 
survivors  at  except  that  in  some  particular  cases,  as  to  other  legacies,  the 
t  e   ivision.    ^gg^g^jQj.  jjg^(j  referred  survivorship  to  the  time  of  division. 

Sir  W.  Grant,  however,  seems  to  have  considered  that  this  circum- 
stance favored  the  construction  adopted  ;  for  (/),  in  allusion  to  Perry  v. 
Woods,  he  said  :  "  Where  the  testator  meant  the  survivorship  to  refer 
to  the  death  of  the  tenant  for  life,  he  expresslj-  declared  that  intention 
in  two  instances,  and  the  omission  of  that  reference  in  another  instance 
is  an  indication  of  a  different  intention"  (m). 

Again,  in  Maberly  v.  Strode  («),  the  words,  "  with  benefit  of  surviv- 
"  w  v,  h  orship,"  were  held  to  contemplate  the  death  of  any  of  the 
fit  of  surviv-  objects  in  the  lifetime  of  the  testator.  A  testator  devised 
"'■^'"P'"  ""  his  real  estate  to  trustees,  to  sell  and  invest  the  produce 
death  of  tes-  with  his  personal  estate,  in  trust  for  his  son  S.  for  life,  and 
tator.  after  his  decease  for  his  children.    But  in  case  his  son  should 

die  unmartied  and  without  issue,  or  they  should  die,  being  sons  before 
twenty-one,  or  being  daughters  before  twenty-one  or  marriage,  then 

in  trust  to  transfer  such  funds   unto   his  (testator's)  nephews 
■*725     *  W.  and  J.  and  unto  his  niece  C,  in  equal  proportions  share  and 

share  alike,  his  her  and  their  issue  or  the  issue  of  either  of  them 

a)  2  Ves.  Jr.  634,  post,  728. 

(t)  3  Ves.  204.  (i)  Ante,  722.  ^ 

(/)  See  Newton  v.  Ayscough,  19  Ves.  537. 

(m)  But  see  Daniell  v.  Daniell,  6  Ves.  297,  post,  730.  (n)  3  Ves.  450. 
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to  take  their  parent's  share,  with  benefit  of  survivorship  to  his  nepliews 
and  niece.  The  question  was,  whether  these  words  referred  to  surviv- 
orship at  the  death  of  the  testator  or  of  the  son.  Sir  R.  P.  Arden,  M.  R., 
lield  that  thej-  referred  to  survivorship  at  the  death  of  the  testator,  being 
introduced  to  prevent  a  lapse  (o) . 

It  is  remarkable,  however,  that  the  same  learned  judge  in  Russell  v. 
Long  ( jo)  inclined  to  hold  words  of  survivorship  to  refer  to  the  death  of 
the  tenant  for  life,  not  to  that  of  the  testator,  observing  that  the  latter 
construction  was  unnatural,  and  was  not  to  be  adopted  if  anj-  other 
could  be,  —  a  doctrine  which  it  is  difficult  to  reconcile  with  Perry  v. 
Woods. 

The  next  case  in  the  series  is  Brown  v.  Bigg  (y),  where  a  testator  be- 
queathed the  interest  of  his  stock  in  the  funds  to  his  wife  for  Survivor- 
life,  provided  that  if  she  married  again  she  should  be  enti-  'o^ath  of*^ 
tied  to  one  moiety  only  of  the  interest,  the  other  moiety  to  testator. 
be  applied  to  the  use  of  the  testator's  nephews  and  nieces  "  after  men- 
tioned, in  manner  and  proportions  therein  expressed ; "  and,  as  to  the 
residue  of  his  personal  estate,  and  the  produce  of  some  real,  he  gave 
the  interest  to  his  wife  for  life,  under  the  like  restrictions  as  before  in 
case  of  a  second  marriage,  and  after  the  decease  of  his  said  wife  with- 
out issue  by  him,  the  testator  left  the  whole  of  his  personal  estate  to  his 
several  nephews  and  nieces  after  named,  viz.  A.,  B.  andC,  and  the 
four  children  of  D.,  to  he  divided  amongst  them  and  the  survivors  of  them, 
share  and  share  alike.  A.  having  died  in  the  lifetime  of  the  widow,  her 
personal  representatives  claimed  her  share  as  vested  at  the  decease  of 
the  testator ;  and  Sir  W.  Grant  so  decreed,  though  during  the  argu- 
ment he  observed  that  the  general  leaning  of  the  court  is  against  con- 
struing the  words  of  survivorship  to  relate  to  the  death  of  the  testator, 
if  any  other  period  can  be  fixed  upon,  the  testator  generally  supposing 
the  legatee  will  survive  him.  If  he  intended  his  wife  to  have  the  whole 
for  life,  the  probable  conclusion  was  that  he  meant  the  time  of  division. 

In  explanation  of  the  seeming  inconsistency  betw^een  his  re- 
marks during  the  argument  and  his  decree,  his  Honor  *  observed,     *726 
on  a  subsequent  occasion  (r),  that  he  "  found  the  result  of  the 
authorities  contrary  to  what  had  fallen  from  the  court  during  gjr  w. 
the  argument  founded  upon  what  Lord  Alvanley  had  said  in  Grant's  re- 

t.    1  t    I        •  ..-,  .     mark  on 

one  of  the  cases  ;   and  that  m  a  great  majority  of  them  survi-  Brown  v. 

vorship  had  been  referred  to  the  period  of  the  testator's  death."  ^'^S- 

This  seems  to  be  the  latest  case  in  which  the  construction  which  reads 

words  of  survivorship  as  referring  to  the  period  of  the  testa-  gurvivor- 

tor's  death,  has  been  applied  to  bequests  of  personal  estate.^  ship  referred 

Examples,  however,  of  its  application  to  devises  of  real  es-  testator— 

tate  occur  in  several  subsequent  cases:   as  in  Garland  v.  real  estate; 

(o)  But  see  Gibbs  v.  Tait,  8  Sim.  132,  where  a  different  construction  was  given  to  a 
similar  expression.      (p)  i  Ves.  551.      (q)  7  Ves.  279.      (r)  Shergokl  v.  Boone,  13  Ves.  375- 

1  Hill  i".  Chapman,  1  Ves.  (Sumner's  ed.)  note  (6). 
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Thomas  («),  where  the  devise  was  to  R.  C.  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  his  daughters  in  tail,  remainder 
to  the  testator's  niece  S.,  and  his  two  nieces  E.  and  A.,  and  the  survivor 
and  survivors  of  them,  and  the  heirs  of  the  body  of  such  survivor  or  sur- 
vivors, as  tenants  in  common  and  not  as  joint-tenants  :  and  for  want  of 
such  issue  over:  and  Sir, J.  Mansfield  and  the  Court  of  C.  P.,  on  the 
authority  of  Bindon  v.  Suffolk  (<),  Stringer  v.  Phillips  (m),  and  Rose  v. 
Hill  (x),  held  that  the  limitation  to  the  survivors  was  intended  to  pro- 
vide for  the  event  of  the  death  of  any  of  the  devisees  in  the  testator's 
lifetime,  and  that  all  surviving  the  testator  took  as  tenants  in  common. 
[However,  the  only  point.decided  was,  that  the  testator  did  not  intend 
an  indefinite  survivorship  ;  for  all  the  three  nieces  survived  R.  C,  who 
died  without  issue ;  so  that  whether  the  death  of  the  testator,  or  of 
R.  C.  so  dying,  was  the  period  to  which  survivorship  was  referable,  was 
immaterial  to  the  determination  of  the  case.] 

So,  in  Edwards  v.  Symons  (y),  where  a  testator  devised  certain  lands 

4  ,,,  which  he  was  entitled  to  on  the  death  of  his  mother  to  trus- 

—  to  the 

death  of  the  tees,  upon  trust  to  receive  and  apply  the  rents  for  the  main- 
es  a  or.  tenance   education   and   advancement   of  his    six   children 

(naming  them),  and  immediately  on  E.  (the  youngest  of  the  children) 
attaining  twenty-one  years,  then  he  devised  the  said  premises  to  his 
said  six  children  and  the  survivors  and  survivor  of  them  their  heirs  and 
assigns  forever,  to  hold  as  tenants  in  common  and  not  as  joint-tenants. 
B}^  a  codicil  the  testator  extended  the  devise  to  another  child.  Five  of 
the  children  surs'ived  the  testator,  of  whom  one  died  before  E.  attained 

twentj'-one ;   and  it  was  held  that  one  fifth  share  descended  to 
*727     his  heir  at  law,  the  *  court  being  of  opinion  that  the  words  of 

survivorship  referred  to  the  death  of  the  testator,  and  not  to  the 
period  of  E.'s  attainment  to  twentj'-one. 

In  both  the  preceding  cases  it  will  be.  observed,  the  devise  ^as  to  in- 
Applicability  dividuals  nominatim.  But  in  Doe  d.  Long  v.  Prigg(z),  the 
°  devisTto  'a  applicabilit}'  of  the  construction  to  a  devise  to  a  class  came 
class.  under  consideration.     The  testator  devised  real  estate  to  his 

mother  for  life,  and  after  her  death  to  his  wife  for  life,  and  from  and 
after  the  decease  of  his  mother  and  wife,  he  gave  and  bequeathed  all 
the  above-mentioned  premises  unto  the  surviving  children  of  J.  and  W., 
and  to  their  heirs  forever ;  the  rents  and  profits  to  be  divided  between 
them  in  equal  proportions.  The  question  was,  to  what  period  the 
words  "surviving  children"  referred;  Bayley,  J.  (who  delivered  the 
judgment  of  the  court)  said  :  "The  testator's  death  is  in  this  case  so 
much  the  more  rational  period,  so  much  the  more  likely  to  have  been 
intended,  and  falling  in,  as  it  does,  with  the  rule  of  law  for  vesting 
estates  as  soon  as  they  may,  instead  of  leaving  them  contingent,  that 

Is)  1  B.  &  p.  N.  E.  82.  («)  Ante,  721.  (u)  Ante,  722. 

(,T)  Aiite,  723.  (y)  6  Taunt.  213. 

(z)  8  B.  &  Cr.  231. 
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we  are  of  opinion  that  the  estate  here  vested  in  remainder  immediately 
upon  the  testator's  death,  in  the  then  children  of  J.  and  W." 

This  case  closes  the  long  series  of  authorities  in  favor  of  the  eonstrnc- 
tion  in  question,  which  might  seem  to  have  established,  if  p^^  ,.]j 
reiterated  adjudication  could  settle  any  point,  that  a  gift  to  upon  ihe  pre- 
several  objects  as  tenants  in  common,  and  the  survivors  and  **"'"§  <=''>*'^s. 
survi\-or  of  them,  vested  the  subject  of  gift  absolutelj-  in  the  objects 
living  at  the  death  of  the  testator,  the  words  of  survivorship  being  refer- 
able to  that  period.     The  sequel  will  serve  to  show  that  no  rule  of  con- 
struction,  however    sanctioned    by   repeated    adoption,   is   secure   of 
permanence,  unless  founded  in  principle  ;  for  to  the  inadequacy  of  the 
grounds  upon  which  the  rule  was  established  may,  it  is  conceived,  be 
ascribed,  not  onl^'  the  frequent  agitation  of  the  question  evinced  by  the 
multitude  of  cases  just  stated,  but  the  sweeping  and,  as  we  shall  see, 
sometimes  groundless  exceptions  ingrafted  upon  it,  which  at  length  ren- 
dered it  doubtful  whether  such  a  rule  of  construction  any  longer  existed, 
or  rather  occasioned  its  total  subversion,  in  reference  at  least  to  per- 
sonal estate.     For  the  reader,  on  a  perusal  of  the  cases  which  remain 
to  be  stated,  will  probably  find  himself  impelled  to  the  conclusion,  that 
where  there  is  a  gift  of  personal  estate  to  a  person  for  life  or  any 
other  limited  interest,  and  after  the  *  determination  of  such  in-     *728 
terest  to  certain  persons  jiominatim,  or  to  a  class  of  persons  as 
tenants  in  common,  and  the  survivors  of  them,  these  words  are  construed 
as  intended  to  carr}''  the  subject  of  gift  to  the  objects  who  are  living  at  the 
period  of  distribution?-  This  result,  however,  was  not  attained  Sm-vivor- 
until  after  many  gradations.     In  the  first  instance  survivor-  ship  referred 
ship  was  held  to  relate  to  the  period  of  distribution  and  not  to  distribution. 
the  death  of  the  testator,  on  the  ground  that  the  subject  of  gift  (being  the 
produce  of  lands  devised  to  be  sold)  was  not  in  esse  until  this  period. 

Thus,  in  Brograve  v.  Winder  (a),  where  a  testator  devised  his  real 
estates  to  A.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  in  default  of  sons  of  A.,  gave  his  estates  to  trustees  to  sell, 
and  willed  that  the  money  arising  by  such  sale  or  sales  should  be 
equally  distributed  among  the  three  sons  and  daughter  of  W.,  or  the 
survivors  or  survivor  of  them.,  and  that  such  fourth  or  other  part  as  the 
daughter  should  become  entitled  to  should  be  settled  in  a  certain  man- 
ner ;  Lord  Loughborough  admitted  that  in  general  it  was  perfectly  true 
that  these  words  would  not  prevent  the  vesting  at  the  death  of  the  tes- 
tator, but  the  circumstances  of  this  will,  he  said,  gave  it  a  very  different 
effect.  "  In  this  will  (he  observed),  the  penning  of  which  is  Subject  of 
very  particular,  when  once  you  fix  the  intention  that  they  ffoducTo/a" 
shall  take  it  as  money,  which  is  clearly  the  sense  of  this  will,  future  sale. 

(a)  2  Ves.  Jr.  634. 

1  Teed  v.  Morton,  60  N.  Y.  502.     See  Jen-      Ch.  440:  Walters  v.  Crutcher,  15  B.  Mon.  2; 
kins  V.  Frever,  4  Paige,  47 ;  Cole  v.  Crayon,      Cripps  v.  Wolcott,  4  Madd.  12. 
1  Hill,  Ch.  322 ;  Swinton  v.  Legare,  2  McCord, 
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there  is  no  gift  till  the  distribution ;  the  object  of  the  distribution  is 
pointed  out  to  be  among  the  persons  named,  '  or  the  survivors  or  sur- 
vivor ; '  that  excludes  the  possibility  of  taking  in,  as  objects  of  the  dis- 
tribution, persons  who  are  dead." 

So,  in  Newton  v.  Ayscough(6),  where  a  testator  gave  to  A.  400^. 
Survivor-  consols,'  for  her  to  receive  the  interest  during  her  life,  and 
ship  referred    after  her  decease  the  400L  to  be  sold  and  divided  among  his 

to  tlie  periQtt  .  ,  ,  •  /.    i  . 

of  distribu-     residuary  legatees,  or  the  survivor  of  them,  share  and  share 

*"'""  alike ;  and  he  appointed  B.,  C.  and  D.  residuary  legatees  of 

his  will,  share  and  share  alike.  On  a  question  whether  one  of  the  lega- 
S,\rw.  tees  dying  in  the  lifetime  of  A.  was  entitled.  Sir  W.  Grant 

Grant's judg-  said:  "To  what  period  survivorship  is  to  relate,  depends 
Mewton  v.  not  upon  an  J'  technical  words,  but  upon  the  apparent  inten- 
Aj'scough.  ^Qfi  of  j;j^g  testator,  collected  either  from  the  particular  dis- 
position or  the  general  context  of  the  wiU."  —  "  Here  is  a  direction  to 
trustees  at  the  death  of  the  tenant  for  life  to  sell  the  fund,  and  divide  , 

the  produce  among  his  residuary  legatees,  '  or  the  survivor  of 
*729  *them,  share  and  share  alike.'  That  naturally  points  to  the 
period  of  sale  as  the  period  to  ascertain  who  are  the  persons  to" 
take,  and  brings  this  case  much  nearer  Brograve  v.  Winder  (c)  than 
Perry  v.  Woods  (rf).  In  Brograve  v.  Winder  Lord  Loughborough's 
opinion  was  that  the  survivor  at  the  time  of  the  sale,  not  at  the  death  of 
the  testator,  was  intended.  In  Perry  v.  Woods  the  testator  had  hj  his 
will  furnished  evidence  of  his  own  intention  with  regard  to  the  meaning 
of  the  word  '  survivor.' "  —  "  The  case  of  Russell  v.  Long  (e) ,  decided 
by  Lord  Alvanley  soon  afterwards,  shows  that  he  did  not  conceive  there 
was  any  rule  requiring  survivorship  to  be  generally  referable  to'  the 
death  of  the  testator,  but  thought  it  might  refer  either  to  that  period  or 
the  death  of  the  tenant  for  life,  according  to  the  apparent  intention  of 
the  testator." 

The  inconsistency  betw;een  the  expressions  of  Lord  Alvanley  in 
Eussell  V.  Long,  and  his  decisions  in  Perry  v.  Woods  {d)  and  Maberly 
V.  Strode  (/),  has  been  already  pointed  out.  The  latter  show  that  he 
did  consider  survivorship  in  these  cases  to  be  generally  referable  to  the 
death  of  the  testator,  as  the  only  mode  of  reconciling  it  with  the  ten- 
ancy in  common ;  and  even  Sir  W.  Grant  himself  in  Shergold  v. 
Boone  {g).  stated  this  to  be  the  result  of  the  authorities  ;  which  opinion 
accords  with  his  decision  in  Brown  v.  Bigg. 

It  is  a  circumstance  worthy  of  remark,  that,  down  to  this  period,  in 
all  the  cases  where  survivorship  had  been  referred  to  the  time  of  divi- 
sion, the  expression  was  "  o?-  the  survivor,"  although  no  attempt  was 
made  to  found  a  distinction  on  this  particular  phra8eologj\ 

Another  instance  in  which  Brograve  v.  Winder  has  been  followed  is 


(b)  19  Ves.  634.  (c)  Ante,  728.  {d)  Ante,  72-t. 

(c)  Ante,  725.  (/)  Ante,  724.  (^r)  13  Ves.  375. 
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Hoghton  V.  Wliitgreave  (h),  -where  a  testator  gave  his  real  Survivorship 
and  the  residue  of  his  personal  estate  to  his  wife  for  life,  and  [he'^pel'iod  o£ 
after  her  decease  to  trustees,  upon  trust  to  sell  the  real  distribatiou 
estate ;  and  directed  that  the  money  arising  from  the  sale,  g"otmds? 
as  also  the  rents  from  the  death  of  his  wife  until  the  sale,  as 
well  as  the  residue  of  his  personal  estate,  should  be  paid  and  equally 
divided  among  his  nephews  and  nieces  after  mentioned,  and  the  survivors 
or  survivor  of  them,  viz.  A.  M.  &c.  ;  and  he  thereby  bequeathed  the 
same  to  them,  and  to  the  survivors  or  survivor  of  them,  after  the 
decease  of  his  wife,  and  in  manner  aforesaid.  *  The  question  *730 
was,  whether  the  nephews  and  nieces  surviving  the  widow  were 
entitled,  to  the  exclusion  of  those  who  died  in  her  Ufetime.  Sir  T. 
Plumer,  V.-C,  held  that  the  former  were  entitled,  considering  the  case 
as  not  distinguishable  from  Brograve  v.  Winder  {k):'  "The  subject- 
matter,"  said  his  Honor,  "  is  not  to  be  converted  into  money  till  after 
the  death  of  the  tenant  for  life  ;  it  is  then  that  for  the  first  time  any- 
thing is  given  to  the  trustees.  It  is  given  upon  trust  to  be  converted 
into  money,  and  then  to  be  divided.  Thus,  not  only  was  there  no  be- 
quest till  the  widow's  death,  but  the  subject-matter  did  not  until  then 
exist  in  the  shape  and  form  in  which  it  is  given.  It  is  given  to  those 
persons  and  the  survivors  or  survivor  of  them,  and  seems  to  fall  under 
the  general  rule,  that  legacies  given  to  a  class  of  persons  vest  in  those 
who  are  capable  of  taking  at  the  time  of  distribution  (Z ) .  Here  he 
mentions  them  nominatim,  but  he  then  takes  off  the  effect  of  that  by 
adding  the  words,  '  and  to  the  survivors  or  survivor.'  He  cannot  mean 
such  as  survive  him,  for  the  governing  clause,  that  containing  the  gift, 
refers  to  the  death  of  his  wife  as  the  period  when  it  is  to  operate."  And 
he  afterwards  adverted  to  the  subsequent  gift,  "  in  manner  aforesaid," 
as  precluding  the  argument  that  it  was  to  go  to  those  wlio  survived  him 
after  the  death  of  his  wife. 

Another  ground  upon  which  a  gift  to  survivors  has  been  ^  ^^  ^^^^^ 
held  to  refer  to  survivors  at  the  period  of  distribution,  and  beinganother 
not  at  the  death  of  the  testator,  is  that  some  other  subject-  nrS'to*^ 
matter  given  to  the  same  objects  is  expressly  limited  in  that  survivors  at 

distribution, 
manner. 

Thus,  in  Daniell  v.  Daniell  (m),  where  the  testator  bequeathed  certain 

stock  in  trust  for  his  wife  for  life,  and  after  her  decease  to  his  children, 

but  in  case  his  wife  should  have  no  child  of  his  at  her  decease  living, 

then  as  to  1,000?.,  part  thereof,  to  pay  the  interest  to  his  sister  J.  D. 

during  her  life,  and  at  her  decease  the  1,000Z.  to  be  paid  equally  between 

her  said  two  sons  J.  and  F.  or  the  whole  to  the  survivor  of  them.     In  the 

preceding  part  of  the  will  another  sum  of  1,000/.  was  given  to  trustees, 

in  trust,  after  the  decease  of  his  wife  without  issue  by  him,  to  pay  his 

said  sister  the  interest  for  life,  and  after  her  decease  the  principal  to  be 

(h)  1  J.  &  W.  146.  •  (k)  Ante,  728. 

\l)  This  is  a  mistake ;  see  ante,  156.  (m)  6  Ves.  297. 
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paid  to  the  said  J.  &  F.,  share  and  share  alike,  in  case  they  should  be 
living  at  their  mother's  death  ;  but  in  case  either  of  them  should  die  before 
her,  then  the  whole  to  be  paid  to  the  survivor.  F.  died  in  the 
*731  lifetimeof  the  testator's  widow  ;  at*  her  death,  the  testator's  sister 
J.D.  being  also  dead,  a  bill  was  filed  by  J.  for  the  first-mentioned 
1,000/.,  as  the  survivor  at  the  death  of  the  last  surviving  tenant  for 
life,  which  was  resisted  by  the  representatives  of  F.,  claiming  as  one  of 
the  survivors  at  the  death  of  the  testator.  Sir  W.  Grant  said  :  "  It  is 
clear  the  testator  meant  the  survivor  at  the  time  of  the  division.  He 
did  not  conceive  that  would  take  place  till  both  his  wife  and  Mrs.  D. 
(i.e.  J.  D.)  were  dead ;  he  conceived  the  deaths  would  happen  in  the 
order  of  the  limitation.  The  mode  in  which  he  disposed  of  the  other  two 
sums  confirms.,  instead  of  opposing,  jhis  construction,  showing  that  the 
period  of  division  was  the  period  at  which  he  intended  it  to  vest,  ffe 
had  the  same  meaning  as  to  this  fund:  he  who  is  alive  when  the  division 
takes  place  takes  the  whole  of  the  capital." 

The  reasoning  of  this  case  agrees  with  that  of  Lord  Hardwicke  in 
,  Hawes  v.  Hawes  (n),  and  it  would  seem  with  Lord  Alvan- 

on  Danieii  o.  lej^'s  in  Perry  v.  "Woods  (o) ;  but  stands  singularly  con- 
Danieii.  trasted  with   Sir  W.  Grant's  own  observations   upon  the 

latter  case  in  Newton  v.  Aj'scough  alread}'  noticed,  wh'ere  he  considered 
that  survivorship  being  expressly  made  referable  to  the  death  of  the 
tenant  for  life  in  another  bequest,  raised  an  argument  in  favor  of  a 
different  construction  in  .the  bequest  in  question,  where  such  expressions 
were  omitted  (p) .  The  only  circumstance  of  distinction  is,  that  in 
Perry  v.  Woods  the  other  bequest  was  to  different  objects. 

The  doctrine  of  Daniell  v.  Daniell  was  referred  to  with  approbation 
Sm-vivor-  *"<^  adopted  in  Wordsworth  u.  Wood  (9),  where  a  testator 
ship  referred  gave  Certain  real  and  personal  property  to  his  wife  for  life, 
distriiJu-  ° .  and  after  her  decease  to  his  then  surviving  children,  share 
tion,  there      ^nd  share  alike,  independently  of  the  rental  of  his  said 

beinganother  •  ,.,,  ,.  ..        -.        77  .7,  -r 

gittexpressly    estates,  which  he  gave  tohts  surviving  female  children.    Lord 

I't  ?hir™''  Langdale,  M.  R.,  held  that  a  daughter  who  died  in  the  life- 
period,  time  of  the  widow  was  excluded  from  the  rents,  and  one  of 
the  grounds  of  this  construction  he  considered  to  be,  that  such  a  daugh- 
ter was  not  an  object  of  the  immediately  preceding  devise  of  the  estates, 
the  testator's  apparent  intention  being  bj-  the  second  gift  merely  to 
exclude  the  sons,  and  not  to  introduce  a  new  class  of  daughters.  He 
said:  "The  rule  is,  that  where  an  interest  is  given  to  a  person  for 

life,  and, after  his  death  to  his  surviving  children,  those  only 
*732     *  can  take  who  are  alive  when  the  distribution  takes  place." 

Upon  appeal.  Lord  Cottenham  also  considered  that,  indepen- 
dently of  the  general  rule,  there  was  sufficient  ground  for  holding  the 

(»)  Ante,  721,  n. 

(0)  See  ante,  724.    See  also  Sheppard  ».  Lessingham,  Amb.  122,  ante,  Vol.  I.  p.  487. 

( n)  See  also  Campbell  ».  Campbell,  4  B.  C.  C.  15. 

(?)  2  Beav.  25,  4  My.  &  Cr.  641,  [1  H.  L.  Ca.  129.] 
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deceased  daughters  to  be  excluded,  according  to  Brograve  v.  Winder, 
Newton  v.  Aj-scough,  Hoghton  v.  Wliitgreave,  and  Daniell  v.  Daniell ; 
more  particularly^  expressing  his  concurrence  in  the  line  of  argument 
pursued  by  Sir  W.  Grant  in  the  last-mentioned  case.  [The  decision 
was  affirmed  in  D.  P.  on  the  same  grounds.] 

The  general  rule  referring  survivorship  to  the  death  of  the  testator 
was,  it  will  be  observed,  departed  from  in  the  preceding 

1  ..      -t  ,  T    , ,  1        Remarks  iip- 

cases  onl3-  upon  particular  grounds  ;    and  these  cases,  by  on  Bvograve 
resting  the  construction  on  the  special  circumstances,' might  V;  Winaev, 
seem  indirectly  to  afford  a  confirmation  of  that  rule.     Their  Ajscough, 
effect,  however,  in  consequence  of  the  indefinite  and  ques-  \v'ifi,g°"ave 
tionable  nature  of  the  exceptions  which  they  went  to  estab-  and  Daniell  v. 
lish,  evidentlj'  was  to  strike  at  the  root  of  the  rule  itself, 
and  to  prepare  the  way  for  its  abandonment  in  cases  where  such  cir- 
cumstances did  not  e:^ist. 

It  is  curious  to  observe,  in  the  historj'  of  this  rule  of  construction,  the 
steps  by  which  an  established  doctrine  is  overturned.  Lord 
Loughborough,  we  have  seen,  first  departed  from  it,  found-  the  present 
ing  that  departure  upon  a  circumstance  which  furnished  no  'io'^t"ne. 
real  distinction,  but  at  the  same  time  with  an  anxious  recognition  of  its 
authority  (r).  Sir  W.  Grant  in  Daniell  v.  Daniell  (s),  probably  disap- 
proving of  the  reasoning  which  led  to  the  adoption  of  the  rule,  as  well 
as  of  the  distinction  whjch  had  been  engrafted  on  it,  applied  the  prin- 
ciple of  the  exception  to  a  case  not  warranted  bj'  the  terms  of  the  former 
decision ;  and  although  he  did  not  treat  the  established  rule  with  the 
•same  professions  of  reverence  and  submission  as  Lord  Loughborough, 
yet,  by  placing  his  own  case  upon  special  grounds,  impliedly  bowed  to 
its  authority.  In  Newton  v.  Ayseough  {t),  however,  he  went  a  step 
further,  and,  while  he  applied  Lord  Loughborough's  construction  in 
Brograve  v.  Winder  to  an  exactl}^  similar  case,  boldly  denied  the  exist- 
ence of  anj^  contrary  rule  of  interpretation.  Its  overthrow,  we  shall 
find,  was  completed  in  a  subsequent  case,  remaining  to  be  stated,  in 
which  another  learned  judge  not  onl3-  disavowed  the  rule,  the  founda- 
tion of  which  had  been  thus  gradually  sapped,  but  confidently  laid  down 
an  opposite  doctrine.  » 

*  The  case  here  referred  to  is  Cripps  v.  Wolcott  (m)  ,  where  the  tes-  *733 
tatrix  gave  and  appointed  her  real  and  personal  estate,  in  trust  survivorship 
for  her  husband  for  life,  and  after  his  decease  directed  that  her  referred  to 
personal  estate  should  be  equally  divided  between  her  two  distribution, 
sons  A.  andB.,  and  C.  her  daughter,  and  the  survivors  or  survivor  of 
them,  share  and  share  alike.  A.  died  in  the  lifetime  of  the  husband  ;  B. 
and  C,  as  the  survivors  at  his  death,  claimed  the  whole.  Sir  J.  Leach 
said:  "It  would  be  difficult  to  reconcile  every  case  upon  this  subject. 

()•)  See  Brograve  v.  Winder,  ante,  728. 

(s)  Ante,  730.  (0  Ante,  728. 

(u)  i  Mad.  11.    See  also  Browne  ».  Lord  Kenyon,  3  Mad.  410. 
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General  rule    I  consider  it,  however,  to  be  now  settled,  that  if  a  legacy,  be 

■as  stated  by        .  ,      ,  n     ^     v,     t    •  i    n  n    ^  ^T 

Sir  J.  Leach,  given  to  two  or  more,  equally  to  be  divided  between  them,  or 
to  the  survivors  or  survivor  of  them,  and  there  be  no  special  intent  to  be 
found  in  the  will,  the  survivorship  is  to  be  referred  to  the  period  of  division. 
If  there  is  no  previous  interest  given  in  the  legacy,  then  the  period  of  divi- 
sion is  the  death  of  the  testator,  and  the  survivors  at  his  death  will  take  the 
whole  legacy.  This  was  the  case  of  Stringers.  Phillips  {x) .  But  if  a  pre- 
vious life-estate  he  given,  then  the  period  of  division  is  the  death  of  the  tenant 
for  life,  and  the  survivors  at  such  death  will  take  the  whole'  of  the  legacy . 
This  is  the  principle  of  the  cited  cases  of  Russell  v.  Long  (y) ,  Daniell  v. 
Daniell  (z),  and  Jenour  v.  Jenour  (a).  In  Bindon  v.  Lord  Suffolk  (b), 
the  House  of  Lords  found  a  special  intent  in  the  will,  that  the  period  of 
division  should  be  suspended  until  the  debts  were  recovered  from  the 
Crown,  and  thej'  referred  the  survivorship  to  that  period.  The  two  cases 
of  Eoebuck  v.  Dean  and  Perry  v.  "Woods,  before  Lord  Rosslyn(c),  do 
not  square  with  the  other  authorities.  Here  there  being  no  special  intent 
to  be  found  in  the  will,  the  terms  of  survivorship  are  to  be  referred  to  the 
death  of  the  husband  who  took  a  previous  estate  for  life."  ^ 
Although  this  seems  to  have  been  at  the  time  a  very  bold  decision, 
involving  as  it  did  direct  opposition"  to  no  less  than  nine 

RPmflTKS  on 

Cripps  v^  cases  (one  decided  by  the  House  of  Lords  (d),)  and  although 
Wolcott.  j^  jg  ^  |jg  regretted,  that  the  actual  state  of  the  authorities 
was  not  brought  to  the  attention  of  the  learned  judge;  yet  the  rule  of 
construction  which  he  propounded  seems  to  be  so  reasonable  and  con- 
venient for  general  application,  that  it  is  not  surprising  that  subsequent 
judges  have  been  favorably  disposed  to  its  adoption,  as  will  appear  by . 

the  cases  about  to  be  stated  ^ 

*734    *Thus,   in  Blewitt  v.  Roberts  (e),  where  a  testator  gave   an 

annuity  to  his  wife  for  life,  and  directed  that  after  her  death 

reSe'^to"^  the  annuity  should  be  equally  divided  between  his  children 

period  of  dis-  (naming  six)  or  the  survivors  or  survivor.     Sir  L.  Shadwell 

held  that  such  of  the  legatees  as  survived  the  widow  were 

entitled  in  equal  shares  (/). 

The  construction  adopted  in  this  case  seems  to  agree  with  and  to  be 

ix)  This  is  not  correct;  see  ante,  722.  (y)  Ante,  725. 

{z)  Ante,  730.  (a)  Post,  738.  (b)  Ante,  721. 

(c)  Perrv  v.  Woods  was  decided  bv  Lord  Alvanley. 

(,i)  Wils'on  V.  Baylv,  3  B.  P.  C.  T6ml.  195. 

(e)  10  Sim.  491,  4  Jur.  501,  9  L.  J.  Ch.  209;  [affirmed  by  Lord  Cottenham,  Cr.  &  Ph.  274; 
hut  as  he  held  the  children  entitled  for  life.only  (as  to  whicli  see  Bent  v.  CuUen,  L.  K.  6  Cb. 
235),  was  not  the  survivorship  indefinite?    See  {lost. 

(/)  See  also  Gibbs  ».  Tait,  8  Sim.  32,  which  however  was  based  on  the  authority  of 
Brograve  v.  Winder  and  that  class  of  cases ;  Wordsworth  v.  Wood,  ante,  p.  731.] 

1  Slack  ».  Bird,  23  N.  J.  Eq.  238;  Bran-  N.  H.  270.    Contra,  Hansford  o.  Elliott,  9 

son«  Hill  3tMd.]81;McClung».MclV[illan,  Leigh,  79;  Drayton  v.  Dravton,  1  Desi^us. 

1  Heisk.  655;  OIney  ».  Hull,  21  Pick.  311;  324;  Embury  o.  Sheldon,  68  S.Y.  227;  Moore 

HulburtD.  Emerson,  16  Mass.  241;  Wren  v.  v.  Lyons,  25  Wend.  119;  Ross  v.  Drake,  37 

Hynes,  2  Met.  (Ky.)  129 ;  Sinton  v.  Boyd,  19  Penn.  St.  373.    See  Whitney  v.  Whitney,  45 

Ohio  St.  30;  Hill  ».  Kockingham  Bank,  45  N.  H.  311. 
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supported  in  its  full  extent  by  the  earlier  case  of  Pope  v.  Whitcombe  {g) , 
which  is  another  important  authority  for  the  general  rule  which  refers 
survivorship  to  the  period  of  distribution.  The  testatrix  gave  the  inter- 
est of  the  residue  to  her  brother,  during  his  life,  and  after  his  death  she 
gave  the  residue  to  her  executors,  in  trust  for  four  persons  b}^  name,  and 
the.  survivors  and  survivor  of  them,  share  and  share  ahke,  to  be  paid  to 
them  respective!}'  when  they  should  attain  twentj--one,  with  interest  in 
the  mean  time.  Of  these  four  persons,  two  died  during  the  life  of  the 
brother  :  Lord  Eldon  held  that  they  did  not  take  vested  interests  in  any 
part  of  the  residue,  but  that  the  whole  belonged  to  the  two  survivors  ; 
such  being,  in  his  opinion,  the  intention  of  the  testatrix. 

[So  in  Neathway  v.  Reed  (A),  where  a  testator  bequeathed  the  inter- 
est of  his  funded  property  to  his  sister  for, her  life,  and  after  her  decease 
such  property  to  be  equall}-  divided  between  her  surviving  children  :  in 
another  part  of  his  will  he  had,  amongst  other  legacies,  made  an  imme- 
diate bequest  to  his  sister's  surviving  children  of  30/.  each.  Lord 
Cranworth  with  K.  Bruce  and  Turner,  L.JJ.,  decided  that  the  word 
"  surviving  "  in  the  former  bequest  referred  to  the  sister's  death.  The 
L.  C.  said :  "  According  to  the  old  principles  of  law  the  rule  was  that 
the  period  of  vesting  should  be  at  the  moment  of  the  testator's  death. 
Now,  however,*  in  putting  a  construction  on  the  word  '  surviving '  ref- 
erence is  had  to  the  intention  of  the  testator  as  discoverable  from  the 
whole  will.  In  my  opinion  when  an  estate  is  given  to  a  person  for  life, 
and  after  his  death  to  his  surviving  children,  those  only  of  the 
children  who  survive  the  *  tenant  for  life  will  take."  And  Sir  *735 
G.  Turner  observed  that  if  the  gift  had  been  to  the  sister  for  life 
and  after  her  decease  to  ' '  her  children  "  without  the  word  Survivorship  ' 
"  surviving,"  the  children  living  at  the  testatrix's  death  period  of  dis- 
would  have  taken :  that  some  effect  must  be  given  to  the  tribution. 
word  "surviving,''  and  that  it  must  mean  surviving  the  sister  (i). 
The  court  also  thought  their  decision  could  not  be  influenced  by  the  fact 
that  in  the  immediate  bequest  the  same  word  must  have  a  different 
meaning :  for  in  that  place  there  was  no  other  meaning  which  it  could 
have  {¥) . 

Sir  G.  Turner's  observation  is  applicable  only  where  the  gift  is  to  a 
class,  or  to  individuals  as  joint-tenants.  But  it  is  not  to  be  understood 
as  confining  the  rule  to  such  cases.  In  Cripps  v.  Wolcott  itself  and 
other  cases  already  noticed  the  gifts  were  to  individuals  as  tenants  in 


S; 


7)  3  Russ.  124. 

1(h)  3  D.  M.  &  G.  18.  See  also  Williams  v.  Tartt,  2  Coll.  85;  Eaton  v.  Barker,  ib.  124; 
Buckle  V.  Fawcett,  4  Hare,  636 ;  Hesketh  v.  Magennis,  27  Beav.  395 ;  Youlig  v.  Davies,  2  Dr. 
&  Sm.  167;  Thompson  v.  Thompson,  29  Beav.  654;  Whitton  v.  Field,  9  Beav.  368;  Taylor  v. 
Beverley,  1  Coll.  108 ;  Re  Pritohard's  Trusts,  2  Drew.  163.  The  three  last  cases  were  aided 
bv  context. 
"  (i)  See  also  Re  Crawhall's  Trusts,  8  D.  M.  &  G.  480. 
(h)  See  also  Young  ».  Davies,  2  Dr.  &  Sm.  167,  170,  and  more  fully  32  L.  J.  Ch.  372;  also 
Salisbury  v.  Petty,  3  Hare,  86,  93;  and  cf.  Gooch  v.  Slater,  3  Jur.  N.  S.  881,  where  the  phrase 
"  with  benefit  of  survivorship  "  used  with  reference  to  four  different  gifts,  some  immediate  and 
others  not,  but  all  vested,  was  referred  to  testator's  death  in  every  instance. 
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common  ;  and  in  Hearn  v.  Baker  (I),  where  a  testator  gave  all  his  estate 
and  effects  to  his  wife  for  life,  and  after  her  death  bequeathed  a  sum  of 
stock  to  his  five  cousins  (naming  them)  or  the  survivors  of  them  as  ten- 
ants in  common  ;  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  ''  survi- 
vors "  had  reference  to  the  death  of  the  widow,  and  that  one  cousin  who 
alone  survived  her  was  entitled  to  the  whole  fund.  So  in  Vorlej^  v. 
Richardson  (m)  where  there  was  a  general  bequest  in  trust  for  the  testa- 
tor's wife  until  his  j'oungest  child  should  attain  twenty-one,  and  on  that 
event  happening  to  be  divided  amongst  his  said  wife  and  all  his  chil- 
dren (naming  them)  as  tenants  in  common,  .with  benefit  of  survivorship  ; 
it  was  held  that  the  words  of  survivorship  being  connected  with  the 
period  of  division  must  prima  facie  be  taken  to  refer  to  that  period. 

So  where  the  income  of  personal  propertj'  is  bequeathed  to  several 
persons  for  life,  and  after  the  death  of  all  to  their  surviving  children, 
those  children  alone  take  who  are  living  at  the  death  of  the  last 
*736  surviving  tenant  for  life  (n).  And  where  the  *  gift  is  to  A.  for 
life,  and  at  his  death  to  B.  for  life,  and  at  his  death  to  the  sur- 
viving children  of  C,  only  those  children  are  entitled  who  are  living  at 
the  actual  period  of  distribution,  whether  A.  or  B.  dies  last  (o).J 

In  this  state  of  the  authorities  one  scarcelj-  need  hesitate  to  affirm, 
Result  of  the  ^^^^  ^.he  rule  which  reads  a  gift  to  survivors  simply  as  apply- 
cases  as  to  jng  to  objects  living  at  the  death  of  the  testator,  is  confined 
■^'  to  those  ca,ses  in  which  there  is  no  other  period  to  which  sur- 
vivorship can  be  referred  ;  and  that  where  such  gift  is  preceded  by  a 
life  or  other  prior  interest,  it  takes  effect  in  favor  of  those  who  survive 
the  period  of  distribution,  and  of  those  onty.' 

[If  the  tenant  for  life  dies  before  the  testator,  the  death  of  the  latter, 
.^       as  the  period  of  actual,  distribution,  will  also  be  regarded  as 

If  tenant  for  ■     -,      „  ■  \  ■     r     y 

life  dies  be-  the  period  of  survivorship  {p) . 

dratlfort'ie'  '^^®  same  principle  is  clearly  applicable  where  there  is  no 

latter  is  the  prior  particular  bequest,  but  the  gift  to  the  legatees  among 

period.  whom  the  survivorship  is  to  take  place  includes-all  of  the  pre- 

(l)  2  K.  &  J.  383. 

(m)  8  D.  M.  &  G.  126 ;  also  Naylor  v.  Eobson,  34  Beav.  571. 

(n)  Stevenson  v.  GuUan,  18  Beav.  590.  See  also  per  Wood,  V.-C,  Re  Hopkins'  Trusts.  2 
H.  &  M.  411.  Gummoe  v.  Howes,  23  Beav.  184,  192,  is  not  inconsistent  with  the  rule.  The 
gift  was  to  A.  and  B.  for  their  lives  as  tenants  in  common ;  and  in  case  of  the  death  of  either 
without  issue,  to  the  survivor ;  but  if  either  should  die  leaving  issue,  her  share  was  given  to 
her  children:  and  after  the  death  of  both  the  whole  was  to  be  conveyed,  transferred,  or  paid 
to  the  heirs  of  their  bodies  (construed  children)  share  and  share  alike,  or  to  the  survivors  or 
survivor  of  them:  but;  if  A.  and  B,  should  die  without  children,  then  over.  It  was  held  that 
a  child  of  A.  which  survived  its  parent  but  died  before  B.  was  entitled  to  a,  share.  In  fact, 
the  gift  over  after  the  death  of  both  which,  standing  alone,  might  have  given  B.  a  life-interest 
in  the  share  of  A.  after  her  death,  and  have  pointed  out  the  death  of  B.  as  the  jjeriod  of  sur- 
vivorship for  all  the  children,  was  explained  by  the  previous  gift  over,  on  the  death  of  each 
parent,  of  her  share  to  her  children;  so  that  survivorship  in  the  several  families  was  referred 
to  a  different  period  for  each  family. 

(o)  Knight  V.  Poole,  32  Beav.  548;  Re  Fox's  Will,  35  Beav.  163;  Howard  ».  Collins,  L,  R. 
5  Eq.  349.    But  see  Drakeford  i).  Drakeford,  33  Beav.  43. 

(p)  Spurrell  v.  Spurrell,  11  Hare,  154. 

1  See  Den  v.  Sayre,  2  Penn.  598. 
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scribed  class  who  may  come  into  existence  before  a  stated  period.  Thus, 
if  a  testator  make  a  bequest  to  all  the  children  of  A.  who  shall  be  born 
in  their  father's  lifetime  or  within  nine  months  after  his  death,  as  ten- 
ants in  common,  with  benefit  of  survivorship  ;  those  only  who  survive 
their  father  or  the  nine  months  named  are  entitled  to  a  share  ((/)■] 

But  the  cases  of  Garland  v.  Thomas,  Edwards  v.  Symons,  and  Doe  v. 
Prigg  (the  last  decided  after  Cripps  v.  Wolcott),  made  it  Distinction  in 
doubtful  whether  this  rule  applied  to  devises  of  real  estate,  esfate^re"''''' 
It  is  difficult  to  discover  any  ground  for  making  them  the  sub-  jected. 
ject  of  a  different  rule,  unless  a  reason  can  be  found  in  the  greater  ten- 
dencj'  in  devises  of  real  estate  towards  a  vesting  of  the  interests  of  the 
devisees.  [The  distinction  was  repeatedly  pronounced  to  be  un- 
sound (r-)  ;  and  at  length,  in  Re  Gregson's  *  Trusts  (s),  it  was  held  *737 
by  K.  Bruce  and  Turner,  L.  JJ.,  to  be  untenable.  There  a  testator 
devised  real  estate  to  his  wife  for  life,  and  on  her  death  "  to  be  shared 
share  and  share  alike  amongst  the  following  persons,  or  the  survivors  of 
them,  viz."  (naming  them) ;  and  it  w-as  decided  that  the  question  being 
one  of  construction,  and  of  the  testator's  intention,  a  forced  interpreta- 
tion could  not  be  put  on  the  words  in  order  that  the  remainder  might 
b}'  early  vesting  escape  ,the  liability  to  destruction  and  other  inconven- 
iences of  tenure  incident  to  contingent  remainders :  and  that  here,  no 
less  than  in  the  case  of  personal  estate,  survivorship  must  be  referred 
to  the  death  of  the  tenant  for  life. 

The  rule  in  Cripps  v.  Wolcott  is  not  only  settled,  but  is  one  which  the 
court  never  seeks  to  evade  by  slight  distinctions.     But,  of  Rule  in 
course,  it  must  yield  to  a  context  clearly  indicating  a  con-  ^'PP^  "• 
trary  intention  (t).     Thus,  in  Shailer  v.  Groves  (u),  where  a  yields  to  con- 
testator  bequeathed  1,000Z.  stock  to  his  wife  for  her  life,  at  t™7'"'^"" 
her  decease  one  half  of  the  produce  to  be  received  and  di-  tj,^  surviving 
vided  amongst  his  surviving  brothers  and  sister  or  {v)  their  brothers  or 
issue,  share  and  share  alike.  Sir  J.  Wigram  decided  that  the  tidn^o liie'ir 
word  "  surviving"  had  reference  to  the  testator's  death.    He  '^sue. 
said :   "  It  is  clear  that  the  testator  must  have  intended  a  period  of  dis- 
tribution later  in  point  of  time  than  the  gift  of  the  subject  of  distribu- 
tion, and  that  he  intended  to  substitute  for  the  primary  objects  of  his 

(q)  Hodson  v.  Miclilethwaite,  2  Drew.  294.  See  also  Blewitt  v.  Roberts,  Cr.  &  Ph.  274, 
283  (as  to  the  100/.  annuity) ;  Davies  v.  Thorns,  3  De  G.  &  S.  347. 

(,■)  Wordsworth  v.  Wood,  1  H.  L.  Ca.  129;  Buckle  v.  Fawcett,  4  Hare,  536. 

(s)  2  D.  J.  &  S.  428,  reversing  Wood,  V.-C,  who  yielded  to  the  authorities,  33  L..J.  Ch. 
531.    Sir  E.  Sugden  also  had  treated  Doe  v.  Prigg  as  a  binding  authority,  see  1  D.  c&  War.  499. 

(()  See  per  Wood,  V.-C,  2  H.  &  M.  414.  '  (u)  6  Hare,  162. 

(v)  The  report  6  Hare  gives  "and  their  issue."  But  11  Jur.  485  and  16  L.  J.  Ch.  367  give 
"  or,"  and  the  briefs  of  counsel  in  the  cause  (now  in  the  Editor's  possession)  agree  with  them. 
These  latter  reports,  however,  differ  from  6  Hare  in  a  still  more  remarkable  manner:  for  they 
represent  the  decision  to  have  been,  that  the  word  "surviving"  referred  to  the  period  of  dis- 
tribution; and  the  decree  is  drawn  up  in  accordance  with  this  latter  view.  But  Mr.  Hare's 
repoi't  of  the  judgment  is  probably  correct;  the  word  "their"  being  of  equal  force  with  the 
word  "them  "  in  Tytherleigh  o.  Harbin,  6  Sim.  329,  and  Gray  v.  Garman,  2  Hare,  268.  See 
also  Sir  J.  K.  Bruce's  judgment  in  Kidd  v.  North,  3  D.  M.  &  G.  951,  2d  paragraph. 
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gift  the  issue  of  such  of  them  as  should  die  between  the  time  of  the  gift 
and  the  time  of  the  distribution."  —  "The  fund  must  be  divided  in 
equal  parts  among  the  brothers  and  sisters  surviving  at  the  death  of  the 
testator.  The  issue  of  those  who  died  in  the  lifetime  of  the  tenant  for 
life  leaving  issue  will  take  the  shares  of  the  parents  for  whom  they  are 

substituted  "  (x) . 
*738        *  So  in  Rogers  v.  Towsey  (y) ,  where  a  testator  bequeathed  to 

each  of  his  two  sisters  the  interest  of  6,000?.  stock  for  her  life, 
and  as  each  died  the  said  stock  to  be  equally  divided  between  the  tes- 
tator's nieces  A.,  B.,  C,  D.,  and  E.,  or  the  survivors  of  them:  he  be- 
queathed one  moiety  of  the  residue  to  A.,  and  the  other  moiety 
equally  between  B.  and  C.  "  In  case  his  niece  C.  should  not  survive 
him,  her  children"  to  stand  in  her  place,  "  and  the  same  of  any  other 
of  his  nieces  who  might  marry  and  leave  children."  The  same  judge, 
assuming  the  general  rule  to  be  as  stated  in  Cripps  v.  Wolcott,  held 
that  the  last  clause  showed  a  special  intent  on  the  testator's  part  to 
refer  the  word  "  survivors"  to  Ms-own  death.] 

It  is  to  be  observed,  that  where  the  gift  to  survivors  is  to  take  effect 
Rule  where  upon  a  Contingency,  none  of  the  reasoning  (infirm  as  that  rea- 
vivorais"'  soning  is) .  upon  which  it  was  held  to  refer  to  survivors  at 
contingent,  the  death  of  the  testator  applies ;  for  it  cannot  for  an  in- 
stant be  contended  that  a  tenancy  in  common  is  inconsistent  with  such 
a  qualified  survivorship.  The  only  question,  therefore,  in  such  a  case 
is,  whether  the  gift  was  meant  to  extend  to  survivors  indefinitely  (i.e. 
whenever  the  contingency  should  happen),  or  is  restricted  to  survivor- 
ship within  a  given  period  after  the  testator's  decease. 

Thus,  in  Jenour  v.  Jenour  (z),  where  a  testator  bequeathed  400Z.  long 
Survivorship  anns.  to  his  sister  for  life^  and  declared  that  200Z.  should  be 
confined  to  his  brother's  for  life  if  he  survived  his  sister,  and  after  his 
the  te^nant"  decease  should  be  equally  divided  between  his  two  nephews 
for  life.  j_  antl  JVI.  ^  and  go  to  the  survivor  of  them  in  case  his  brother 

should  leave  no  lawful  issue  ;  if  he  should,  such  issue  should  ]be  in  place 
of  their  father  with  regard  to  the  said  annuities.  The  sister  and  brother 
having  both  died  in  the  lifetime  of  J.  and  M.,  M.  claimed  to  be  abso- 
lutely entitled  to  a  moiety.  The  question  seems  to  have  been  whether 
survivorship  was  indefinite,  or  referable  to  the  death  of  the  surviving  leg- 
atee for  life.  Sir  W.  Grant,  observing  that  he  was  alwaj-s  indisposed 
to  indefinite  survivorship,  adopted  the  latter  construction  ;  that  is,  that 
the  legatees  should  take  absolutely  if  living  at  the  death  of  the  tenant 
for  life ;  if  then  dead  leaving  issue,  then  the  issue  to  be  entitled  in 

(x)  See  also  Re  Hopkins'  Trust,  2  H.  &  M.  411 ;  Evans  v.  Evans,  25  Beav.  81.  As  to  the 
assumption  in  the  latter  case  that  "death  without  issue"  meant  death  in  the  lifetime  of  the 
tenant  for  life,  see  Olivant  e.  Wright,  1  Oh.  D.  346,  post  Ch;  XLIX.  And  see  smd  consider 
Blackmore  v.  Snee,  1  De  G.  &  J.  455. 

()/)  9  Jur.  575;  cf.  Bouverie  v.  Bouverie,  2  Phil.  349.] 

(3)  10  Ves.  562.     [See  also  Bird  v,  Swales,  2  Jur.  N.  S.  273.] 
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the  place  of  their  parent.     On  appeal,  Lord  Eldon  was  of  the  same 
opinion. 

*In  Koe  d.  Sheers  v.  Jefltery  (a)  it  seems  to  have  been  taken    *739 
for  granted  that  an  executory  limitation  for  life,  to  certain  E^^g^uto^ 
persons  or  the  survivors,  was  not  confined  to  survivors  at  devise  to  "A., 
the  happening  of  the  contingency ;  but,  as  the  devise  had  fr'th^^sm^' 
not  at  the  death  of  the  object  fallen  into  possession,  it  does  i>ivors. 
not  appear  whether  survivorship  was  considered  as  indefinite,  or  as  re- 
stricted to  this  period.     The  devise  was  to  A.  for  life,  remainder  to  B. 
in  fee ;  but  in  case  B.  should  depart  this  life  and  leave  no  issue,  then 
that  the  premises  should  return  unto  E.,  M.,  and  S.,  or  the  survivors  or 
survivor  of  them,  equally  to  he  divided  between  them.     E.,  M.,  and  S.  sur- 
vived the  testator,  but  one  of  them  died  in  the  lifetime  of  A.,  but  after 
the  contingency  had  happened  by  the  death  of  B.  without  issue. 

The  two  surviving  tenants  for  life  recovered  the  property,  oh  a  differ- 
ent point  of  construction  (5)  ;  and  no  objection  seems  to  have  been 
made  to  their  claim  to  the  entirety,  on  the  ground  that  the  limitatipn 
to  survivors  was  restricted  to  survivors  at  the  death  of  the  testator,  or 
at  the  happening  of  the  contingency.  [Indeed,  considering  that  the 
estates  in  the  first  instance  devised  to  E.,  M.,  and  S.  were  for  life 
only,  it  is  probable,  even  if  the  question  had  been  raised,  that  the  sur- 
vivorship would  have  been  held  indefinite,  so  that  whenever  either  of 
them  died  the  survivors  would  take  his  share  as  a  remainder  ;  i.e.  "  sur- 
vivor "  would  have  been  read  not  as  referring  to  any  particular  event, 
but  in  its  natural  sense  (c)  of  that  individual  who,  out  of  several  indi- 
viduals named,  should  turn  out  to  be  the  longest  liver. J 

But  in  Doe  d.  LiflTord  v.  Sparrow  (rf)  an  executor}'  limitation  to  sur- 
vivors was  held  to  refer  to  the  death  of  the  testator  (the  de-  ^ 
Vise  bemg  to  A.  and  B.  in  fee  as  tenants  in  common,  and  devise  to  sar- 
in case  of  the  death  of  either  without  children  to  the  sur-  !"'<"' 7- 

lerred  to 

vivor)  ;    but  this  construction  was  aided  by  the  context,  death  of  tes- 
particularly  by  a  gift  over  of  the  entire  property,  in  case  *^'°''' 
both  the  devisees  were  dead  at  the  time  of  the  decease  of  the  testator  with- 
out children,  from  which  the  court  inferred,  that  in  the  clause  in  question, 
he  contemplated  death  at  the  same  period. 

[But  where  the  original  remainder  is  in  terms  limited  upon  Contingent 
the  happening  of  an  event  (as  attaining  twentj^-one) ,  vivors,™  hen 

the  *  non-happening  of  which  occasions  the  gift  over,     *740  I""  ""estrieted 
survivorship  is  almost  necessarily  referable  to  that  distribution, 

event,  whenever  it  happens  {da). 

And  generally,  if  there  is  no  special  ground  for  restricting  it,  a  gift 

(a)  7T.  R.  589.  (S)  Ante,  513. 

'[(c)  See  per  Lord  Westbury,  Taaffe  v.  Conmee,  10  H.  L.  Ca.  78;  also  Maden  *.  Taylor,  45 
L.  J.  Ch.  572;  Nevill  v.  Boddam,  28  Beav.  554;  Haddelsey  ».  Adams,  22  Beav.  268 ;  and  see 
analogous  cases,  Smart  v.  Clark,  3  Russ.  365;  Tilson  d.  Jones,  1  R.  &  My.  563;  Bowen  v. 
Scowcroft,  2  Y.  &  C.  640;  all  stated  post,  Ch.  XLVIII.,  ad  fin.] 

{d)  13  East,  359.  [{da)  Carver  v.  Burgess,  18  Beav.  541,  7  D.  M.  &  G.  97. 
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to  survivors  on  a  contingency  would  seem  to  extend  to  survivors  in- 
deflnitelj-,  i.e.  whenever  the  contingency-  happens.  It  will  appear  in 
the  next  chapter  (e)  that  if  there  be  a  gift  to  A.  for  life,  remainder  to 
B.,  and  if  B.  dies  without  children  then  to  C,  the  gift  over  prima  facie 
takes  effect  whether  the  contingency  happens  before  or  after  the  death 
of  A.  :  and  although,  where  the  remainder  is  to  several,  with  a  gift  over 
to  sur\'ivors,  words  are  frequently  used  which  import  a  final  division  of 
the  property  and  a  closing  of  the  trust  at  the  death  of  the  tenant  for  life, 
so  as  to  restrict  the  operation  of  the  gift  over  to  that  period  (/),  yet  if 
there  are  no  restrictive  words,  it  would  seem  to  follow  from  the  rule  re- 
ferred to  that  ' '  survivors  "  in  this  gift  over  means  living  when  the  con- 
tingenc}'  happens,  whenever  that  may  he  (g). 

Even  assuming  that  a  gift  to  survivors  upon  an  express  contingency 
Survivorship  is  to  be  restricted  to  the  period  of  the  prior  estate,  so  that 
tfme  when  those  who  survivc  that  period-  take  indefeasibljs  the  ques- 
contingency  tion  Still  remains  whether '  they  weerf  so  survive,  or  whether 
though  eift  'it  i^  sufficient  that  they  are  living  when  the  contingency  hag- 
restricted,       pens.     The  cases  will  be  found  to  favor  the  latter  position.' 

Thus,  in  Crowder  v.  Stone  (A),  already  stated,  Lord  Lyndhurst  de- 
cided that  the  shares  which  became  subject  to  the  operation  of  the  be- 
quest to  the  survivor  and  survivors  were  divisible  among  such  of  the 
legatees  as  were  living  at  the  time  when  the  events  happened  on  which  the 
shares  were  to  go  over  respectively. 

So,  in  Bright  v.  Eowe  (i) ,  also  stated  above,  it  must  have  been  as- 
sumed that  the  survivorship  intended  was  "a  survivorship  at  the  time 
when  the  several  contingencies  happened  ;  since  otherwise  the  M.  R. 
could  not  have  decided  (as  -he  did)  that  the  personal  representative  of 
the  child  who  died  without  issue  in  1829,  before  the  shares  became 
*741  payable,  was  entitled  under  the  *  gift  to  "  survivors  "  to  an  inter- 
est in  the  share  of  the  child  who  died  in  1826. 

And  in  Ive  v.  King  (k),  where  a  testator  devised  and  bequeathed 
property  to  his  wife  for  life,  remainder  to  trustees  in  trust  to  sell,  and 
gave  one  moiety  of  the  proceeds  to  his  wife's  sister  and  brothers  (naming 
them) ,  as  tenants  in  common  ;  "  and  in  case  of  the  death  of  any  or  either 
of  them  (which  was  held  to  mean  death  before  the  wife,  as  expressed 
in  the  gift  of  the  other  moiety) ,  then  their  respective  shares  to  their 


(e)  O'Mahonev  )'.  Burdett,  L.  R.  7  H.  L.  388. 

(/)  Olivant  t-'.  Wright,  1  Ch.  D.  346. 

(n)  This  would  seem  to  be  the  rule  where  the  original  gift  is  immediate,  see  per  Lord 
Hatherlev,  Bowers  v.  Bowers,  L.  E.  5  Ch.  244,  247.  In  ClaA  v.  Henry,  L.  R.  11  Eq.  222,  6 
Cli.  588,  the  prior  legatees  were  "to  have  the  control"  of  their  sliares  at  twenty-five,  sur- 
vivorship was  therefore  referred  to  tliat  age. 

(k)  3  Russ.  217,  ante,  691.    Marriott  v.  AbcU,  L.  R.  7  Eq.  478,  is  contra,  sed  qu. 

\i)  3  My.  &  K.  316,  ante,  711.  See  also  Ranelagh  i).  Rauelagh,  2  My.  &  K.  441,  ante,  692; 
Fletcher  »."  Ashburner,  1  B.  C.  C.  497  (where  the  point  appears  to  have  been  assumed). 

(k)  16  Beav.  46,  S7.  Note  that  the  alternative  gift  to  children,  not  being  "  In  case  any 
brother  should  team  children,"  did  not  assist  the  construction.  Note  also  that  "  survivors  " 
was  held  to  denote  a  class,  i.e.  to  include  none  who  did  not  also  survive  the  testator,  16  Jur. 
491;  but  see  Willelts  «.  Willetts,  7  Hare,  38. 
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children,  if  any,  and  if  not,  tlien  to  the  survivors  of  tliem,  share  and 
share  alilce."  A.,  one  of  the  brothers,  died  a  bachelor  before  the  tes- 
tator in  the  wife's  lifetime  ;  and  it  was  held  by  Sir  J.  Romilly,  M.  R., 
that  another  brother,  who  survived  A.  and  the  testator,  though  lie 
afterwards  died  in  the  wife's  lifetime,  was  entitled  under  the  gift  to 
survivors  to  participate  in  the  share  of  A. 

It  seems  also  that  where  the  remainder  is,  not  to  several  or  the  sur- 
vivors (as  in  Cripps  v.  Wolcott),  but  to  several,  and  if  any  Sun-ivorsiiip 

of  them  die  before  the  tenant  for  life,  to  the  survivors,  it  1^'^''} '"  ™''*^5 
.  *'.  ,  '  to  the  event. 

'  will  be  held  to  mean  survivorship  inter  se  and  not  at  the  Yyij^g  „_ 
death  of  the  tenant  for  life.  Thus  in  "White  v.  Baker  (I),  a  Baker, 
sum  was  given  in  trust  for  A.  for  her  life,  and  after  her  death  in 
.trust  to  paj'  the  sum  to  B.  and  C.  in  equal  shares,  and  in  case  of  the 
death  of  either  of  them  in  the  lifetime  of  A.,  then  in  trust  to  pay 
the  whole  to  the  survivor  of  them  the  said  B.  and  C,  his  executors, 
administrators  and  assigns.  It  was  held  by  Lord  Campbell,  with 
K.  Bruce  and  Turner,  L.JJ.,  that  on  the  death  of  B.  in  the  lifetime  of 
A.  the  whole  vested  absolutely  in  C,  not  liable  to  be  divested  if  he 
afterwards  died  in  the  hfetime  of  A.  Sir  G.  Turner  said :  "  Where 
there  is  a  bequest  to  A.  for  life,  and  after  his  death  to  B.  and  C.  or  the 
survivor  of  them,  some  meaning  must  of  course  be  attached  to  the  words 
'  the  survivor.'  They  may  refer  to  any  one  of  three  events  :  to  one  of 
the  persons  named  surviving  the  other ;  to  one  of  them  onlj'  surviving 
the  testator  ;  or  to  one  of  them  onlj'  surviving  the  tenant  for  life  :  and 
in  the  absence  of  anj-  indication  to  the  contrary,  they  are  taken  to  refer 
to  the  last  event,  as  being  the  most  probable  one  to  have  been 
referred  to.  *  But  where,  as  in  the  present  case,  the  bequest  is  *742 
to  A.  for  life,  and  after  his  death  to  B.  and  C,  and  in  case  either 
of  them  dies  in  the  lifetime  of  A.,  the  whole  to  the  survivor,  it  is  plain 
that  the  words  in  their  natural  import  refer  to  the  one  surviving  the 
other  ;  and  the  question  is  not  to  which  of  the  events  above  mentioned 
the  testator  intended  to  refer,  but  whether  there  is  any  context  to  alter  the 
ordinarjr  meaning  of  the  words  which  he  has  used."  He  also  thought  the 
case  was  made  stronger  by  the  words  "  his  executors,"  &c.,  being  added 
to  the  gift  in  favor  of  the  survivor  (m)  ;  in  which  he  agree(J  with  Lord 
Campbell.  But  he  added  that  the  ease  needed  no  such  support,  and  he 
"  preferred  deciding  it  upon  the  more  general  ground." 

Both  judges   pointedly  approved  of    Scurfleld  v.   Howes  (b),   and 
treated  it  as  directly  in  favor  of  their  decision.     There  the  S(.urfieici  y. 
bequest  was  to  A.  for  life,  and  after  her  decease  to  her  two  Howes. 


(?)  2  D.  F.  &  J.  55,  reversing  Romilly,  M.  R.,  29  L.  .1.  Ch.  577,  6  Jur.  IST.  S.  209,  whose 
previous  decision  in  Cambridge  v.  Rous,  25  Beav.  409  ("  the  share  of  each  who  shall  die  to  be 
divided  among  the  survivors  ")  appears  to  be  discredited  by  this  reversal. 

(m )  As  contrasted  (it  may  be  presumed )  with  their  absence  from  the  original  gift  to  the  two. 

(«)  3  B.  C.  C.  90.  See  also  per  Shadwell,  V.-C,  Antrobus  v.  Hodgson,  16  Sim.  450.  But 
this  was  heard  as  a  short  cause,  and  the  successful  party  being  legal  representative  of  both  B. 
and  C.  was  entitled  quacunque  via. 
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children  share  and  share  alike,  but  if  either  of  them  should  die  before 
the  decease  of  their  mother,  the  whole  to  the  survivor  of  them(o). 
Both  died  in  A.'s  lifetime,  and  it  was  held  that  the  legacy  belonged  to 
the  personal  representatives  of  tlie  survivor.  It  seems,  therefore,  that 
White  V.  Balier  cannot  fairly  be  said  to  have  turned  on  the  particular 
language  of  the  will  (p) . 

The  construction  which  reads  survivors  as  those  who  are  living  when 

the  contingency  happens  is  confirmed  if  the  gift  to  them  is  in  the 

alternative  with  another  which  clearly  points  to  that  time ;  as, 

*743     where  the  shares  of  any  of  the  original  legatees  in  *  remainder 

are  given  over  in  case  of  their  death  leaving  issue  to  such  issue, 

but  if  thej'  leave  no  issue,  then  to  the  survivors  (9) . 

There  is  perhaps  some  difference  between  a  gift  to  survivors  of  the 

Distinction      wliole  fund  and  a  gift  to  survivors  of  the  share  of  the  de- 

between  gift    ceased  legatee.     In  the  former  case,  the  point  of  new  depart- 
over  of 
"  share  "  of     ure  is  the  death  of  the  tenant  for  life,  in  the  latter  the  death 

deceased         ^f  {]j|g  legatee.     The  former  is  therefore  more  favorable  than 

legatee,  and  ° 

gift  over  of  the  latter  to  reading  "  survivor  as  "  living  at  the  death  of 
whole  fund,  ^jjg  tenant  for  life."  But  in  Scurfleld  v.  Howes  and  White  v. 
Baker,  although  the  gift  was  of  the  whole,  and  not  of  the  share,  "  sur- 
vivor "  was  held  to  mean  him  who  outlived  the  other  legatee.  In  fact 
no  such  distinction  has  ever  been  judicially  noticed ;  and  the  ratio  deci- 
dendi in  White  v.  Baker  would  seem  to  leave  it  little  room  to  operate. 
It  is  therefore  doubtful  how  far  Watson  v.  England  (r)  can  now  be 
regarded  as  an  authority.  In  that  case  a  testatrix  having  a  power  to 
appoint  a  sum  of  l,500i.  appointed  it  to  her  husband  for  life,  and  after 
his  death  to  be  equally  divided  among  the  five  daughters  of  her  sister : 
if  anj'  of  the  said  daughters  should  die  in  the  husband's  lifetime  leaving 
issue,  such,  issue  to  take  their  mother's  share ;  but  in  case  any  of  tliem 
should  die  during  the  husband's  lifetime  without  issue,  then  "  the  said 
sum  of  1,500/.  shall  be  divided,  share  and  share  alike,  amongst  the 
sumving  said  daughters.     It  was  held  by  Sir  L.  Shadwell,  V.-C,  after 

(0)  The  words  "  of  them  "  are  supplied  from  R.  L.,  6  Jur.  N.  S.  592.  But  Lord  Campbell 
stated  the, case  without  them,  and  in  other  cases  they  appear  not  to  have  weighed  in  favor  o£ 
survivorship  inter  se. 

(jo)  See,  however,  per  Wood,  V.-C,  L.  E.  1  Eq.  298.  Upon  the  question  discussed  in  the 
text  frequent  reference  is  made  to  a  Scotch  case  of  Young  v.  Robertson,  4  Macq.  314,  337,  8 
Jur.  N.  S.  825,  where  the  testator  (or  truster)  gave  the  residue  of  his  estate  jn  trust  for  his 
wife  for  life,  and  "  to  pay  the  same  after  the  death  of  the  longest  liver  of  me  and  my  said 
wife  to  and  among  "  six  persons  (named) ;  "  declaring  that  if  any  of  them  should  die  without 
leaving  issue  before  his  or  her  share  vest  in  the  party  or  parties  so  deceasing,  the  same  shall 
belong  to  and  be  divided  equally  among  the  survivors  of"  the  six.  A.,  one  of  the  six,  died 
without  issue;  afterwards  B.,  another  of  them,  died  leaving  issue;  then  the  wife  died.  It  was 
held  in  D.  P.  that  B.  took  no  part  of  A.'s  share.  But  none  of  the  English  cases  in  point  were 
cited,  nor  was  the  question  decided  in  them  alluded  to,  the  only  contest  being  whether 
"survivors  "  meant  living  at  the  death  of  the  testator  (as  fiad  been  decided  in  Scotland),  or 
at  the  death  of  the  wife,  and  no  third  construction  being  suggested.  Strictly  the  decision 
bears  only  upon  Scotch  law;  and  although  the  Scotch  and  English  rules  on  the  subject  were 
treated  as  identical,  it  is  submitted  that  the  case  ought  not  to  be  considered  as  having  sa6 
dlentm  overruled  the  English  decisions. 

to)  Wilniot  V.  Flewitt,  11  Jur.  N.  S.  820.  Qu.  whether  Cambridge  v.  Rous,  25  Beav.  409, 
ante,  p.  741,  n.  (Oi  '*  °o'  inconsistent  with  this  case  also.  (i-)  15  Sim.  1. 
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some  fluctuation  of  opinion,  that  the  husband's  death  was  the  time  to 
■which  survivorship  was  to  be  referred. 

The  sense  of  survivorship  inter  se  is  excluded  where  the  vesting  of 
the  remainder  or  other  future  gift  is  originally  postponed  to  what  ex- 
the  death  of  the  tenant  for  life  (s),  or  other  future  event  (i).  <:'"<i<^s  the 

,   '  .     T       .      „  sense  of  sur- 

So,  where  there  was  a  gift  for  life,  with  remainder  in  fee  to  vivorship 
three  persons  by  name,  and  "  in  the  event  of  the  death  of  »"'«'' ^i^- 
either  in  the  lifetime  of"  the  tenant  for  life,  his  share  was  to  "be 
transferred  to  the  survivors,  and,  if  only  one  should  he  living,  then  to 
him  or  her  so  surviving  ;  "  it  was  held  that  this  was  not  a  survivorship 
among  the  remainder-men,  but  had  reference  to  the  death  of  the  tenant 
for  life  (m).  In  this  case  the  concluding  words  seem  to  point  clearlj'  to 
one  fixed  period.  And  a  similar  consideration  maj-  probably  ex- 
plain another  case  (a;)  where,  *  after  a  life-interest,  the  gift  was  *744 
to  three  persons  bj'  name,  in  equal  shares  "  or  in  case  of  the 
demise  of  each  or  either  of  them  to  be  divided  between  the  survivors  or 
survivor  or  their  representatives."  It  was  held  that  survivors  meant 
living  at  the  death  of  the  tenant  for  life,  and  that  as  all  three  were  dead, 
the  original  gift  was  not  defeated.  The  words  appear  to  mean,"  to 
the  survivors  or  survivor  if  any,  but  if  none  then  to  the  representatives 
of  the  original  legatees,"  which  must  necessarily  have  reference  to  one 
fixed  point.  So  if  there  be  a  gift  over  of  the  whole  in  case  all  the 
legatees  (amongst  whom  survivorship  is  to  take  place)  should  die  be- 
fore the  tenant  for  life,  those  only  who  survive  him  will  take,  since  the 
final  gift  over  explains  what  is  meant  by  the  indefinite  terms  of  sur- 
vivorship previously'  used  (y) . 

It  is  inevitable  that  the  meaning  of  a  word  which  is.  so  absolutely 
dependent  on  the  conteist  for  any  meaning  at  all  should  sometimes  have 
to  be  spelt  out  from  ambiguous  expressions.  Thus  in  Maddison  v. 
Chapman  (z),  where  a  testator  gave  all  his  property  in  trust,  upon  his 
younger  daughter  attaining  twentj'-one,  to  be  valued  and  divided  into 
three  equal  parts  without  selling  the  land  ;  one  part  to  be  for  his  wife 
and  another  for  each  of  his  two  daughters,  and  at  the  death  of  his  wife  her 
share  to  be  divided  between  the  daughters ;  with  a  proviso  that  if  either 
daughter  should  die  lefore  a  division  of  the  property  should  have  been 
made  as  directed,  leaving  no  sui-viving  issue,  then  the  part  of  the  de- 
ceased should  be  given  to  her  surviving  sister ;  but  if  either  of  them  should 
die  and  leave  surviving  issue,  then  her  part  should  be  equally  divided 
amongst  her  surviving  children  ;  and  until  the  younger  daughter  attamed 
twentj'-one  the  income  was  to  be  applied  for  the  benefit  of  the  wife  and 
daughters.     Both   daughters   died  unmarried  before   the   widow,  the 

(s)  See  Essex  v.  Clement,  30  Beav.  525. 

(0  Re  Hunter's  Trusts,  L.  R.  1  Eq.  295.  (a)  Littlejnhns  v.  Household,  21  Beav.  29. 

(x)  Page  V.  May,  24  Beav.  323 ;  but  as  the  successful  claimant  was  legal  personal  repre- 
sentative of  all  three,  the  point  here  considered  did  not  require  decision. 

{y)  Daniel  v.  Gosset,  19  Beav.  478.    Compare  Bouverie  v.  Bouverie,  2  Phil.  349. 
(2)  1  3.  &  H.  478. 
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younger  under  age  ;  and  it  was  held  by  Sir  W.  "Wood,  V.-C,  that  there 
was  no  survivor  within  the  proviso,  and  that  the  original  gift  to  the 
daughters,  whicli  he  held  to  be  vested,  remained  intact.  Where  there 
is  a  gift  to  A.  for  life,  he  observed,  and  after  the  death  of  A.  to  B.  and 
C.  and  the  survivor  of  them,  the  testator  must,  in  the  survivorship  clause, 
be  conceived  as  contemplating  personal  enjoyment  by  the  person  indi- 
cated ;  survivorship  is  therefore  referred  to  the  period  of  possession.    In 

the  event  of  both  d^'ing  before  the  period  of  division,  the  testator 
*745     could  have  *  no  reason  for  preferring  the  one  who  happened  to 

be  the  longer  liver  (a) ,  for  he  did  not  know  which  it  would  be : 
there  was  no  assignable  motive  for  his  giving  the  whole  to  that  one,  ex- 
cept the  improbable  wish  that  the  interest  should  be  vested  at  the  earli- 
est possible  period.  In  White  v.  Baker  the  L.  J.  had  considered  that  the 
express  words,  "if  either  of  them  die  in  the  lifetime  of  A.,"  made  a 
sufficient  distinction.  That  decision  had  created  some  difficulty  in  his 
(the  V.-C.'s)  mind,  when  coupled  with  the  line  of  cases  down  to  Wag- 
staff  V.  Crosbj-  (6),  before  K.  Bruce,  V.-C.  (one  of  the  judges  who 
decided  White  v.  Baker),  and  Page  v.  May  (c).  In  the  case  before 
him,  he  added,  there  was  no  third  person,  tenant  for  life :  the  mother 
and  daughters  were  the  objects  both  of  the  original  gift  and  the  gift 
over.  Until  the  j-ounger  daughter  attained  twenty-one,  the  benefit 
was  given  in  one  wa}-,  afterwards  in  another  to  the  same  persons. 
There  was,  therefore,  no  question  of  vesting  the  interest  at  the  earli- 
est time,  so  as  to  make  it  independent  of  a  collateral  event,  such  as 
the  death  of  a  third  person  (d).  Tlu-oughout,  and  particularh'  in  the 
expression,  "the  part  of  the  deceased  shall  be  given  to  her  surviving 
sister,"  the  testator  was  looking  at  what  was  to  be  done  when  the 
younger  child  attained  twenty-one  ;  if  at  that  time  either  daughter  was 
dead,  her  share  was  to  be  handed  over  to  her  issue,  if  anj'  then  surviv- 
ing ;  if  none,  then  to  the  other  sister,  if  then  surviving.] 

It  sometimes  happens  that  a  testator,  after  giving  to  several  persons 
Special  gift  and  the  survivors  generally,  goes  on  to  make  an  express  gift 
to  survivors     ^o  survivors  to  take  effect  in  a  particular  event,  thereby  ex- 

e.iplanatory        ...  .         ,  .  i    ,  i    .  i  ■,   •        i       „ 

of  prior  gen-  plamiug  the  sense  in  which  he  used  the  word  in  the  former 
era)  one.  instance.  As  in  Weedon  v.  Fell  (e),  where  A.  bequeathed 
a  sum  of  money  in  trust  for  his  wife  for  life,  and  after  her  decease  to 
divide  the  whole  among  his  four  children,  share  and  share  alike,  and  the 
survivors^  but  not  before  they  should  have  respectively  attained  twenty- 
one  or  days  of  marriage ;  for  his  intent  was  that,  if  any  of  his  four 
children  should  die  before  twenty-one  or  days  of  marriage,  then  his  her  or 

I 
(a)  But  here  it  was  '  if  either  die  leaving  no  issue." 

(4)  2  Cell.  7i6,  ante,  Vol.  I.  p.  829.     The  bequest  was  in  the  form  first  put  by  Sir  G. 
Turner,  viz.  to  several  "and  the  survivors  or  survivor  of  them." 
(c)  24  Beav.  323,  as  to  which  Me  supra,  743. 

(rf)  But  White  v.  Baker  turned  whollv  on  the  "natural  import"  of  the  words  used  ] 
(e)  2  Atk.  123.     [See  also  Rogers  v.  'Towsey,  ante,  738.] 
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their  share  so  d^-ing  should  go  and  be  equall}-  divided  among  the 
survivors.     It  was  held  that  a  child  *  attaining  twenty-one  was     *746 
entitled  though  she  died  in  the  lifetime  of  her  mother. 

"Where  the  time  of  distribution  depends  upon  the  happening  of  two 
events,  one  of  which  is  personal,  and  the  other  is  not  personal,  to 
the  legatees  (as  where  the  gift  is  to  children  attaining  twenty-one,  and 
the  distribution  is  postponed  until  the  youngest  object  attains  that  age 
[or  until  the  death  of  a  previous  legatee  for  life] ) ,  the  court  strongly 
inclines  to  construe  a  gift  to  the  survivors  as  referring  to  the  former 
event  exclusively,  in  order  to  arrive  at  what  is  considered  to  Survivorship 
be  a  more  reasonable  scheme  of  disposition  than  that  of  ren-  majoritv  in 
dering  the  interests  of  the  legatees  liable  to  be  defeated  by  the  preference  to 
event  of  their  dying  before  the  time  to  which,  for  some  rea-  event. 
son  irrespective  of  the  personal  qualifications  of  the  legatees,  the  distri- 
bution was  postponed. 

Thus,  where  (/)  a  testator  devised  certain  leasehold  property  to  his 
wife  for  life,  then  to  his  daughter  for  life,  and  at  her  death  to  her  hus- 
band for  life,  and  at  his  decease  to  a  trustee  upon  trust  to  receive  the 
rents  for  the  benefit  of  all  the  children  of  the  daughter.  The  testator 
then  proceeded  thus :  "  And  my  further  will  is,  that  my  said  trustee 
shall  from  time  to  time,  as  the  rents  become  due,  pay  unto  such  child  or 
children  a  just  proportion  of  such  interest  as  they  shall  arrive  at  their 
age  of  twentj'-one  j-ears,  and  to  place  the  interest  of  the  infants'  shares 
in  consols,  for  their  own  sole  use  and  benefit,  and  so  on  alternately  till 
the  youngest  child  shall  arrive  at  his  or  her  age  of  twentj'-one  years, 
and  then  all  the  said  children  or  the  survivors  of  them  to  be  let  into  fuU 
possession  of  all  the  said  estates,  share  and  share  alike."  The  question 
was,  at  what  time  the  interest  of  the  children  vested.  Sir  J.  Leach, 
M.  E.,  observed  that  the  court  would  not,  unless  forced  by  the  plainest 
words,  adopt  a  construction  bj^  which  the  interest  of  a  child  of  full 
age,  and  settled  in  life,  would  be  divested,  if  he  happened  to  die  before 
the  youngest  child  attained  twentj'-one  :  that  here  the  word  ' '  survivor  " 
admitted  of  another  and  more  rational  meaning,  namelj',  surviving  so 
as  to  attain  twenty-one ;  that,  therefore,  everj'  child  attaining  twenty- 
one  acquired  a  vested  interest  in  his  proportion  of  the  capital ;  and  that 
the  children  who  died  before  attaining  twenty-one  took,  during  their  lives, 
a  vested  interest  in  that  proportion  of  the  rents  and  profits  which  corre- 
sponded to  their  presumptive  shares  ;  but  that  such  interest  determined 
on  their  deaths. 

*  [And  in  Tribe  f.  Newland  (j'),  where  a  testator  gave  3, 000/.  to    *747 
his  daughter  for  life,  and  after  her  decease  in  trust  for  her  chil- 
dren, share  and  share  alike,  to  be  paid  to  such  of  them  as  should  be  sons 

( /)  Crozier  v.  Fisher,  4  Russ.  398. 

[(g)  5  0e  G.  &  S.  2-36;  see  also  Knight  v.  Knight,  2S  Beav.  Ill;  Berry  v.  Briant,  2  Dr.  & 
Sm.  1;  Re  Johnson's  Trusts,  10  L.  T.  N.  S.  455;  Corneclt  o.  Wadman,  L.  R.  7  Eq.  80. 
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Survivorship  at  their  ages  of  twenty-one  3-ears,  and  to  such  of  them  as 

referred  to  »/  •/  * 

majority  in  should  be  daughters  at  their  ages  of  twent^'-one  years,  or 
Seath^of°t  '"  respective  days  of  marriage,  with  interest  in  the  meantime 
ant  for  life ;  for  their  maintenance,  and  with  benefit  of  survivorship  in  the 
event  of  any  of  the  said  children  d^'ing  without  issue :  it  was  held  by 
Sir  J.  Parker,  V.-C,  that  the  words  of  survivorship  referred  to  the  time 
of  ijaj'ment  mentioned  just  before.  He  thought  they  formed  part  of  a 
sentence  providing  for  what  was  to  be  done  in  the  meantime,  until  the 
shares  became  payable  ;  and  that  the  court  would  not,  without  a  much 
more  clear  indication  of  intention  than  was  to  be  found  in  that  will, 
adopt  a  construction  which  made  the  provision  for  children  depend 
on  the  contingency  of  their  surviving  their  parent ;  more  especially 
where  the  testator  had  pointed  out  a  period  when  the  shares  were 
to  be  paid. 

Indeed,  in  Crozier  v.  Fisher,  it  was  ■  held  that  the  children  who  sur- 
vived the  tenant  for  life  were  not  entitled  unless  they  attained  the  age 
of  twenty-one  ;  a  decision  which,  as  it  might  exclude  some  of  the  chil- 
dren, may  be  considered  a  pointed  one. 

The  case  is  plainer  where,  after  a  previous  life-interest,  the  gift  in  re- 
mainder is  in  the  fii'st  instance  to  such-  children  as  shall  attain  a  given 
age  ;  and  there  then  follows  a  direction  to  pa)'  at  that  age  "  with  bene- 
fit of  survivorship : "  since  the  prior  words  being  clear  are  not  to  be 
controlled  by  an  ambiguitj'  in  the  subsequent  expressions  (A). 

In  Salisbury  v.  Lambe  (;'),  where  there  was  a  gift  over  if  no  child  at- 
— by  force  tained  twentj'-one,  this  construction  prevailed  although  there 
of  gift  over  ^as  no  previous  mention  of  that  age.  A  testator  gave  a 
all  under  sum  of  monej'  in  trust  for  his  five  daughters,  equally  among 
*se-  them,  and  their  respective  children,  to  be  placed  out  at  in- 

terest with  the  approbation  of  each  daughter  as  to  her  share ;  and  he 
directed  that  if  any  of  the  five  should  die,  her  share  should  be  in  trust 
for  her  daughters  and  j-ounger  sons  and  the  survivors  and  survivor  of 
them ;  and  if  there  should  be  no  such  daughter  or  younger  son, 
*748  or  all  should  die  before  twenty-one  or  marriage,  then  *  over  ;  Lord 
Northington  held  that  the  words  ' '  survivors  and  survivor  "  could 
only  mean  to  give  cross-remainders  to  the  children  before  the  devise 
over  took  place,  i.e.  before  they  attained  twentj'-one,  and  that  after 
that  age  their  shares  were  not  divested  by  death  in  the  mother's  life- 
time. 

On  the  other  hand,  if  the  prior  bequest  is  followed  by  a  gift  over  on 
Contrary  ef-  the  death  of  all  the  previous  legatees  (among  whom  the  sur- 
oveVon  death  vivorship  is  to  take  place)  in  the  lifetime  of  the  tenant  for 
of  all  before  life,  the  death  of  the  tenant  for  life  is  the  period  to  which 
life.  survivorship  is  to  be  referred  (T). 

(A)  Reid  v.  Worsley,  14  Jur.  325.     See  also  Hodson  ».  Micklethwaite,  2  Drew.  294. 
(i)  1  Ed.  4fi5,  Amb.  383.    See  als«  Bouverie  v.  Bouverie,  2  Phil.  349;  Ally  !).  Moss,  34 
L.  T.  N.  S.  312.         (/)  Daniel  v.  Gosset,  19  Beav.  478;  Fisher  ».  Moore,  1  Jur.  N.  S.  1011. 
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Again,  in  Turing  v.  Turing  (m)  where    a  testator  gave  a  sum  of 
mone3-  to  trustees  for  his  wife  for  life,  and  after  her  death,  in  Gift  to  sur- 
trust,  as  to  one  fifth  of  that  sum,  for  his  daughter  for  life,  '^}'^°^^  "*  a 

1  1         T-ji-,  ,,,  .         ,„         .       class,  without 

and  upon  her  demise  the  mterest  to  be  appropriated  for  the  previous  gift 
use  of  any  her  child  or  children  until  they  reached  the  age  *"  *^®  ''^^^' 
of  twentj'^-one,  and  then  the  principal  sum  to  be  paid  to  the  survivor  or 
survivors  of  the  children  of  his  said  daughter,  share  and  share  alike :  it 
was  held  by  Sir  L.  Shadwell,  V.-C,  that  the  word  "survivors"  related 
to  the  daughter's  death,  and  not  to  the  children's  majority.  He  dis- 
tinguished Crozier  v.  Fisher,  on  the  ground  that  there  was  in  that  case 
a  clearly  vested  intereat  given  at  twentj'-one,  which  the  word  • '  surviv- 
ors "  (rather  ambiguously  used)  was  not  sufficient  to  divest. 

And  in  some  other  cases  where  the  words  of  survivorship  have  not 
been  distinctly  connected  with  majorit}',  they  have  been  referred  to  the 
death  of  the  tenant  for  life,  or  the  time  when  the  youngest  child  attained 
majority,  as  the  case  required. 

Thus,  in  Huffam  v.  Hubbard  (re),  where  the  gift  was  "  to  A.  for  life, 
and  at  her  decease  to  her  surviving  children  when  they  should  q^  ^^g^^^  ^ 
have  attained  their  twenty-one  years,  share  and  share  alike."  gift  to  A.  for 
Sir  J.  Romiliy,  M.  R.,  said  that  Crozier  i?.  Fisher  was  a  pe-  her' decease 
culiar  case,  and  different  from  the  one  before  him  ;  and  he  \°  hersurviv- 
held  that  only  the  children  surviving  A.  took,  according  to  at  twenty- 
the  rule  in  Cripps  v.  Wolcott,  that  survivorship  has  reference  °°''" 
to  the  period  of  distribution. 

Where  a  gift  is  made  to  several  persons  as  tenants  in  com-  To  several  as 
mon  for  life,  and  the  survivor,  with  a  limitation  over  common /or 

after  the  death  *  of  the  survivor,  indicating  therefore     *749  '?/e,  andto 

,,,,,,,  .  .     J      ,    ,  „  survivor, with 

unequivocally  that  the  survivor  is  to  take  at  all  events,  gift  over  af- 

the  testator  is  considered  to  refer  to  survivorship  indefinitely,  g^^^"**  °-^ 
and  not  to  survivorship  at  his  own  death. 

Thus,  in  Doe  d.  Borwell  v.  Abey  (o),  where  the  testator  devised 
to  his  three  sisters,  for  and  during  their  joint  natural  lives,  and  the 
natural  life  of  the  survivor  of  them,  to  take  as  tenants  in  common,  and  not  as 
Joint-tenants;  and  after  the  determination  of  their  respective  estates, 
then  to  trustees  during  the  lives  of  his  said  sisters,  and  the  life  of  the 
survivor  of  them,  to  preserve  contingent  estates  ;  and  after  the  respec- 
tive deceases  of  his  said  three  sisters,  and  the  decease  of  the  „     .      , . 

^       .       ' ,  *'  Survivorship 

survivor  of  them,  then  over ;  Lord  Ellenborough  observed  held  to  be 
that,  to  take  as  tenants  in  common  is,  correctly  speaking,  "'l^^^''^- 
repugnant  to  taking  with  benefit  of  survivorship  ;  but  if  those  words  are 
understood  to  mean  that  they  were  to  take  it  as  tenants  in  common, 
which  they  might  do  with  benefit  of  survivorship,  then  the  only  repug- 

(m)  15  Sim.  139. 

(re)  16  Beav.  579.  See  also  Pope  ».  Whitcombo,  3  Kuss.  124,  ante,  p.  734;  Dorville  v. 
Wolff,  15  Sim.  610;  Hind  v.  Selby,  22  Beav.  373.]  (o)  1  M.  &  Sel.  428. 

691 


*750  LIMITATIONS  TO  SURVIVORS. 

nance  seemed  to  be  in  the  words  "  and  not  as  joint-tenants  "  {p) .  "I 
would,"  he  said,  "  preserve  the  words  '  to  take  as  tenants  in  common.' 
The  words  tenants  in  common  are  of  a  flexible  meaning,  and  may  be 
understood,  that  although  they,  should  take  by  survivorship  as  joint- 
tenants,  yet  the  enjoyment  was  to  be  regulated  amongst  them  as  tenants 
in  common.  The  prevailing  intention  of  the  testator  seems  to  have 
been,  that  the  estate  should  not  go  over  until  the  death  of  the  survivor/' 
Aiid  Ba3'ley,  J.,  observed  with  great  truth,  "Atenancj''  in  common, 
with  benefit  of  survivorship,  is  a  case  which  may  exist  without  being 
a  joint-tenanc}',  because  survivorship  is  not  the  only  characteristic  of  a 
joint-tenancy." 

It  is  evident,  that,  by  "benefit  of  survivorship,"  the  learned  judge 
Remarks  on  meant  a  gift  to  the  survivor ;  and  his  observation  goes  to 
Uoe  V.  Abey.  tijjg  ;  that  although  survivorship  is  not  an  incident  to  a  ten- 
ancy in  common,  j'et  an  express  gift  to  survivors  is  consistent  with  it. 
It  is  observable,  however,  that  there  was  no  expi'ess  gift  to  the  survivor, 
but  the  court  seems  to  have  implied  one  (q).     The  principle,  however, 

is  the  same. 
*750  It  remains  to  be  observed,  that,  in  devises  of  estates  of  *  in- 
Words  of  heritanee,  for  the  avowed  purpose  of  reconciling  words  of 
severance  division  or  severance  with  a  gift  to  the  survivor,  the  devisees 
the  iiiheri-  have  been  held  to  be  joint-tenants  for  life,  and  tenants  in 
tance.  common  of  the  inheritance  in  remainder. 

Thus,  in  Barker  v.  Giles  (r),  where  the  testator  devised  his  real  estate 
to  be  sold  to  pay  debts  and  legacies,  and  the  surplus  of  the  monej^ 
arising  from  the  sale  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of 
J.  and  R.,and  the  survivor  of  them,  their  heirs  and  assigns  forever, 
equally  to  he  divided  between  them,  share  and  share  alike :  it  was  held  that 
they  were  joint-tenants  for  life,  with  several  inheritances,  so  that  by  the 
death  of  J.  in  the  lifetime  of  the  testator  R.  took  the  whole  for  his  life, 
and  the  devise  of  the  moiety  of  the  inheritance  lapsed. 

But  in  Blisset  v.  Cranwell  (s),  where  the  testator  devised  to  his  two 
y .   .   ,.  sons  and  their  heirs,  and  the  longest  liver  of  them^  equally  to  be 

survivor  dis-  divided  between  them  and  their  heirs,  after  the  death  of  his 
regarded.  ^^^^  .  j^.  ^^^  j^gj^j  ^jjg^j  though  it  was  given  to  them  and  the 
survivor,  j-et  that  the  last  words  (namely,  the  words  of  division)  ex- 
plained what  the  testator  meant  by  the  word  "  survivor,"  that  the  sur- 
vivor should  have  an  equal  division  with  the  heirs  of  him  who  should 
die  first. 

lu  Stones  v.  Heurtley  (t)  Lord  Hardwicke  recognized  the  authority 

( »)  But  are  not  these  words  susceptihle  of  the  same  explanation?  They  were  not  to  enjoy 
as  ioint-tenants,  witli  a  right  of  accruer,  but  as  tenants  in  common,  with  an  express  or  implied 
limitation  to  survivors. 

(a)  This  case  mav  therefore  be  added  to  those  cited  ante,  Vol.  I.  p.  542. 
()■)  2  P.  W.  280," 9  Mod.  157,  14  Vin.  487,  2  Eq.  Ca.  Ab.  536,  affirmed  on  appeal  3  B.  P. 
C  Tonil   104.    See  also  Folkes  v.  Western,  9  Ves.  456 ;  [Haddelsey  v.  Adams,  22  Beav.  266.] 
'  (a)  1  Salk.  226,  3  Lev.  373.  (()  1  Ves.  165. 
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of  this  case,  and  applied  the  same  construction  to  a  devise  of  the  residue 
of  the  testator's  estate,  "  to  be  equally  divided  among  his  three  younger 
children,  D.,  F.  and  M.,  and  the  survivor  of  them,  and  tlieir  heirs  for- 
ever." 

The  objection  to  the  construction  adopted  in  the  two  last  cases  is, 
that  it  renders  the  gift  to  the  survivor  wholly  inoperative.  ^, 

*  ObsGrvations 

It  is  probable  that  the  courts  at  this  day  would  incline  to  on  the  two 
construe  such  gift  as'  intended  to  provide  for  the  event  of  any  '"*'  <:^ses. 
of  the  objects  dj'ing  in  the  lifetime  of  the  testator,  as  in  Smith  v.  Hor- 
lock  {u) ;  at  any  rate  in  such  a  case  as  Stones  v.  Heurtle}',  where  there 
was  no  other  period  to  which  it  could  be  referred.     The  other  case, 
Blisset  V.  Cranwell,  would  raise  the  question  (to  which  so  considerable 
a  portion  of  the  present  chapter  has  been  devoted)  whether  it  meant 
survivorship  at  that  time  or  the  period  of  division.     Barker  v.  Giles  is 
distinguishable,  inasmuch  as  the  words  of  severance  were  not, 
as  in  the  other  cases,  necessarily  applied  to  *the  estate  for  life.     *751 
The  authority  of  this  case  was  recognized  in  Doe  d.  Littlewood 
V.  Green  {x). 

[This  chapter  ma3',  like  the  first  section  of  it,  be  concluded  with  a 
caution.  "This  word  'survivor,'"  said  Sir  W.  P.  Wood,  V.-C.,  "is 
certainly  one  that  ought  to  be  avoided  by  any  person  who  is  not  a  con- 
summate master  of  the  art  of  conveyancing,  for  I  suppose  no,  word  has 
occasioned  more  difficulty"  (?/).] 

(u)  7  Taunt.  129.  (x)  4  M.  &  Wels.  229. 

(y)  [Re  Gregson's  Trust,  33  L.  J.  Ch.  532.] 
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*752  *  CHAPTER    XLVIII. 

WOEDS  EEPEEEING  TO  DEATH  SIMPLY,  WHETHEE  THEY   EELATE 
TO   DEATH   IN   THE   LIFETIME   OF   THE   TESTATOE. 

Where  a  bequest  is  made  to  a  person,  with  a  gift  over  in  case  of  his 
"  In  case  of  death,  a  question  arises  whether  the  testator  uses  the  words 
the  Heath,"  "  in  case  of,"  ^n  the  sense  of  at  or  from,  and  thereby  as  re- 
peiTod  re-  striptive  of  the  prior  bequest  to  a  life-interest,  i.e.  as  intro- 
ferred.  ducing  a  gift  to  take  effect  on  the  decease  of  the  prior  legatee 

under  all  circumstances,  or  with  a  view  to  create  a  beqqest  in  defeasance 
of  or  in  substitution  for  the  prior  one,  in  the  event  of  the  death  of  the 
legatee  in  some  contingency:  The  difficulty  in  such  cases  arises  from 
the  testator  having  applied  terms  of  contingency  to  an  event  of  all  others 
the  most  certain  and  inevitable,  and  to  satisfy  which  terms  it  is  neces- 
sary to  connect  with  death  some  circumstance  in  association  with  which 
it  is  contingent ;  that  circumstance  naturally  is  the  time  of  its  happen- 
ing ;  and  such  time,  where  the  bequest  is  immediate  {i.e.  in 
bequest  is  possession),  necessarily  is  the  death  of  the  testator,  there 
immediate.      ]being  no  Other  period  to  which  the  words  can  be  referred. 

Hence  it  has  become  an  established  rule,  that  where  the  bequest  is 
simply  to  A.,  and  in  case  of  his  death,  or  if  he  die,  to  B.,  A.  surviving 
the  testator  takes  absolutely  (a)  .■' 

The  case  of  Trotter  v.  Williams  (i)  appears  to  have  carried  this  con- 
struction to  a  great  length.  J.  S.  bequeathed  to  A.  500/.,  to  B.  500Z., 
,;..  ,.  „  and  in  like  manner  gave  500Z.  apiece  to  five  others,  and?/ 
held  to  mean   any  died,  then  her  legacj^  and  also  the  residue  of  his  per- 

in  the  lifetime  gQjjj^j  estate,  to  go  to  such  of  them  as  should  be  then  living, 
of  the  tes-  '        o  n       m 

iator.  equally  to  be  divided  betwixt  them  all.     The  court  held 

la)  Lowfield  v.  Sfoneham,  2  Stra.  1261 ;  [Northey  v.  Biirbage,  Pre.  Ch.  471;]  Hinckley  v. 
Simmons,  4  Ves.  160;  King  i'.  Tavlor,  5  Ves.  806  ;  [Turner  v.  Moor,  6  Ves.  556  ;■!  Cambridge 
V.  Rous,  8  Ves.  12;  Webster  v.  Hale,  ib.  410;  Ommaney  v.  Bevan,  18  Ves.  291;  Wright  v. 
Stephens,  4  B.  &  Aid.  574.  But  see  Billings  i).  Sandom,  1  B.  C.  C.  393 ;  Nowlan  v.  Nelligan, 
ib.  489;  Lord  Douglas  u.  Chalmer,  2  Ves.  Jr..  501;  also  Chalmers  v.  Storil,  2  V.  &  B.  222. 
As  to  a  similar  question  arising  on  the  word  or,  as  in  a  gift  to  A.  "or  his  children,"  see  post, 
758;  also  1  Russ.  165. 

(b)  Pre.  Ch.  78,  2  Eq.  Ca.  Ab.  344,  pi.  2.     [See  also  Taj-lor  v.  Stamton,  2  Jur.  N.  S.  634.] 

1  Briggs  D.  Shaw,  9  Allen,  516;  Crossman      The  principle  applies  alike  to  realty  and  to  per- 
V.  Field  119  Mass.  170 ;  Hilliard  v.  Kearney,      sonaltv.     Burton   v.   Conigland   and  Davis 
Bush.    Eq.   221;    Burton  v.   Conigland,    82      d.  Parker.    See  Vol.  I.  p.  863,  note  1. 
N.  Car.  99;  Davis  v.  Parker,  69  N.  Car.  271. 
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*  that  these  words  referred  to  a  d3'ing  before  the  testator,  so  that    *753 
the  death  of  any  of  the  legatees  after  would  not  carry  it  to  the 
survivors. 

The  word  ' '  then  "  seemed  to  present  some  difficulty  in  the  way  of  the 
construction  adopted  in  this  case.  It  followed  immediately  after  the 
i^eference  to  the  death  of  the  legatees,  and  might  with  great  plausibility 
have  been  held  to  refer  to  that  event  whenever  it  should  happen  ;  for  a 
testator  could  hardly  intend  to  make  existence  at  a  period  anterior  to 
his  own  death  a  necessary  qualification  of  a  legatee.  This  case  exhibits 
the  extreme  point  to  which  the  construction  in  question  has  been 
carried. 

[The  rule  has  been  held  to  apply  where,  after  a  gift  to  several,  there 
was  a  bequest  over  "  in  case  of  the  death  of  either  in  the  life-  "  in  case  of 
time  of  the  others  or  other  ;  "  on  the  ground  that  the  additional  either  before 
words  did  not  make  the  event  of  death  more  contingent :  it  the  other." 
being  a  certainty  that  one  must  die  in  the  lifetime  of  the  other  (c).J 

There  are,  however,  a  few  cases  of  immediate  bequests  in  which  the 
words  under  consideration  have  been  construed  to  refer  to  „        , 

Cases  of  con- 
death  at  any  time,  and  not  to  the  contingent  event  of  death  trary  con- 
in  the  lifetime  of  the  testator ;  but  in  each  there  seems  to  ^t''"<='t°n- 
have  been  some  circumstance  evincing  an  intentiion  to  use  the  words  in 
that  rather  than  in  the  ordinary  sense.  Thus,  the  circumstance  of  the 
testator  having  beque'athed  other  property  to  the  same  person,  to  be 
"  at  her  own  disposal,"  has  been  considered  to  indicate  thafthe  testator 
had  a  different  intention  in  the  instance  in  question. 

In  Billings  v.  Sandom  (rf),  the  testator,  being  at  Gibraltar,  bequeathed 
to  his  sister  A.  (who  was  in  England)  1,000/.,  and  ire  case  ''in  case  of 
of  her  demise  he  gave  to  B.  800;.,  and  to  C.  200^.     And  he  constl-™d'nr 
bequeathed  unto  A.,  whom  he  left  executrix,  whatever  goods  her  death, 
chattels  and  money  should  be  due  to  him  at'  the  time  of  his  decease, 
"to  be  disposed  of  as  she  should  think  proper."     Lord  Thurlow  said  the 
testator  intended  to  give  a  share  of  his  bounty  to  his  sister,  and  also  to 
the  others.     The  word  "  and  "  implied  this  ;  therefore  she  should  take 
it  for  life,  and  then  they  should  take  it.     As  to  the  residuary  devise,  he 
meant  that  she  should  take  that  unfettered,  at  her  own  disposal, 
but  the  other  fettered  *  by  the  gift  over.     This  case  has  been  re-     *754 
ferred  to  by  Sir  W.  Grant  (e)  as  decided  upon  the   contrast 
aflbrded  by  the' residuary  clause. 

In  Nowlan  v.  Nelligan  (/)  the  bequest  was  in  these  words  :  "  I  give 
and  devise  unto  my  beloved  wife  H.  N.  all  my  real  and  personal  estate  : 
I  make  no  provision  expressly  for  my  dear  daughter,  knowing  that  it  is 
my  dear  wife's  happiness,  as  well  as  mine,  to  see  her  com-  in  case  of 
fortably  provided  for ;  but  in  case  of  death  happening  to  my  pl^'jj  ''^E^ 

[(c)  Howard  v.  Howard,  21  Beav.  550.  See  Underwood  v.  Wing,  4  D.  M.  &  G.  659,  8  H. 
L.  Ca.  199  (Wing  v.  Angrave).]  {d)  1  B.  C.  C.  393. 

(e)  8  Ves.  22.  (/)  1  B.  C.  C.  489. 
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not  confined  Said  wife,  in  that  ease  I  hereby  request  my  friends  S.  and 
UfeHmeof  ^-  **^  ^^^^  '^^^^  °^  ^^^  manage  to  the  best  advantage  for  my 
the  testator,  daughter  H.  all  and  whatsoever  I  may  die  possessed  of." 
Lord  Thurlow  said  it  was  impossible  to  tell  with  precision  what  was 
the  testator's  meaning,  but  he  thought  it  too  much  to  determine  that 
"in  case  of  death  happening"  meant  dying  in  the  husband's  {i.e. 
the  testator's)  lifetime ;  that  therefore  the  meaning  must  be  supposed 
to  be  in  the  event  of  her  death  whenever  it  should  happen. 

Of  this  case  Sir  "W.  Grant  (g)  has  said  :  "  It  was  evident  that  some 
SirW.Grant's  benefit  was  intended  for  the  daughter,  but  it  was  doubtful, 
Nowian""  ^®  ^^^  extent  was  not  clearly'  expressed,  whether  it  could  be 
Nelligan.  made  effectual  by  imposing  a  trust  upon  the  will  {(jucere 
wife?).  Some  benefit,  however,  was  evidently  intended  for  the  daugh- 
ter, and  none  could  be  assured  to  her  except  by  limiting  her  mother  to 
an  interest  for  life." 

These  cases  show  that,  in  the  opinion  of  Lord  Thurlow,  very  slight 
circumstances  suffice  to  make  the  words  under  consideration  refer  to 
death  at  anj'  period ;  but  no  case  has  perhaps  gone  so  far  in  adopting 
this  construction  as  Lord  Douglas  v.  Chalmer  {li)^  where  a  testatrix  be- 
queathed her  residuary  personal  estate  for  and  to  the  use  and  behoof  of 
her  daughter  Frances  Lady  D.,  and  in  case  of  her  decease  to  the  use  and 
^'Incase of"  bchoof  of  her  (Lady  D.'s)  children,  share  and  share  alike, 
construed  at,  to  whom  her  Said  trustees  and  executors  were  to  account  for 
^*  ■  and  pay  over  and  assign  the  said  residue.     By  a  codicil 

the  testatrix  gave  a  ring  to  her  daughter  Lady  D.,  [and  her  wearing 
apparel  to  A.,  or  if  A.  should  be  dead  before  ker,  then  over.]  Lord 
Loughborough  treated  the  notion,  that  the  testatrix  intended  to  provide 
for  the  event  of  Ladj'  D.  dying  in  her  lifetime  as  contrary  to  the  natural 
import  of  the  words,  and  the  distinction  between  the  expression  used, 

and  at  or  from  her  decease,  as  too  subtle.  He  also  reUed 
*755     *  upon  the  bequest  of  the  ring  in  the  codicil,  which  he  observed 

was  inconsistent  with  the  supposition  of  her  taking  the  whole 
interest  in  the  residue  ;  but,  if  she  took  it  for  life  only,  was  very  natural. 
And  he  observed  that,  under  the  circumstances  which  had  happened, 
there  was  no  other  way  by  which  the  testatrix's  bounty  could  reach  the 
children  but  by  giving  to  Lady  D.  for  life,  and  the  capital  to  the 
children. 

The  reliance  which  was  placed  on  these  circumstances  shows  that 
jj       ,  Lord  Loughborough  did  not  intend  to  controvert  the  general 

Lord  Douglas  rule,  which  is  still  more  apparent  from  his  subsequent  de- 
!).  Chalmer.     gjgjgjj  jj,  Hinckley  V.  Simmons  (j),  where  a  bequest  of  all  the 

(g)  8  Ves.  22.  (h)  2  Ves.  Jr.  501.  (i)  4  Ves.  160. 

1  As  to  this  case  see  Briggs  v.  Shaw,  9  v.  Chaliner  is  never  cited  but  to  be  distin- 

Allen,  516;  Home  v.  Pillans,  2  Mylne  &  K.  guished;  a  remark  quoted  with  approval  in 

20,  28 ;  Schenk  v.  Agnew,  4  Kay  &  J.  406.  Briggs  ».  Shaw,  supra. 
In  the  last-named  case  it  is  said  that  Douglas 
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testatrix's  "  fortune"  to  A.,  and  "  in  case  of  her  death"  to  B.,  was 
held  to  confer  an  absolute  interest  on  A.  surviving  the  testatrix.  And 
this  has  been  followed  by  several  other  decisions  {k). 

It  might   seem,  perhaps,  that  Lord  Douglas  v.  Chalmer  goes   to 
establish  an  exception  to  the  construction  in  question,  where  j^^  distinc- 
the  first  gift  is  to  the  parent  and  the  second  to  the  children  ;  tion  jn  gifts 
but  this  hj'pothesis  is  not  only  unsound  in  principle,  but  is    ""^  "  '^"" 
contradicted  by  subsequent  authority. 

Thus,  in  Webster  u.  I-Iale(^),  where  the  testator  bequeathed  certain 
stock  for  the  use  exclusive  right  and  property  of  his  sister  "But  should 
C,  but  should  she  happen  to  die  then  to  her  children  ;  and  the  she  happen  to 

(116       lisici  Tiot 

testator  also  bequeathed  to  his  sister  H.  certain  stock,  and  to  be  lestric- 
in  case  of  her  death  to  be  divided  among  her  children.  Sir  ''^^• 
W.  Grant  held  that  C.  surviving  the  testator  was  entitled  to  her  legacj' 
absolutelj- :  he  remarked  that  the  word  "but"  strengthened  this  con- 
struction, being  disjunctive,  and  implying  that  the  children  were  to 
take  in  an  event  diflferefit  from  that  on  which  tlie  parent  was  to  take. 
The  other  bequest  to  H.,  he  observed,  was  in  the  very  terms  of  Lord 
Douglas  V.  Chalmer,  and,  if  that  stood  alone,  he  should  be  bound  to 
the  same  construction  ;  but  he  thought  it  sufficiently  clear  that  C.  was 
to  take  absolutelj',  and  he  could  not  from  the  very  slight  variation 
collect  a  different  intention  as  to  the  other  sister.  It  seems,  therefore, 
that  the  M.  R.  did  not  think  the  gift  of  the  ring  in  Lord  Douglas  v. 
Chalmer  made  any  real  difference. 

The   absence  of  any  distinction  where  the  respective  bequests  are 
to  parent  and  children  is  still  further  evident  from  Slade  » j„  ^^^g  „f 
V.  Milner(m),  where,  under  a  bequest  to  A.,   '■'•and  her  death" 

in  case  of  her  *  death  "  to  be  equally  divided  between  *756  testator's 
her  children.  Sir  J.  Leach  held  that  A.,  having  sur-  lifetime. 

vived  the  testatrix,  took  an  absolute  interest. 

And  it  is  of  course  equally  immaterial  that  the  substituted  gift  con- 
fers a  life-interest  only  on  the  first  taker,  and  the  ulterior  interest  on 
a  third  person  (n) . 

Another  case  exemplifj'ing  the  construction  now  under  consideration 
is  Clarke  V.  Lubbock  (o),  where  a  testator  bequeathed  the  "in  the  event 
residue  of  his  property  to  A.  and  B.,  the  interest  to  be  paid  "f  the  death 
for  their  support ;  but  in  the  event  of  the  death  of  either,  the  similarly 
whole  of  the  interest  to  be  paid  to  the  survivor ;  and  on  his  ™nstrued. 
or  her  demise,  should  they  leave  no  children,  then  over :  Sir  J.  K. 
Brace  held  that,  both  A.  and  B.  having  survived  the  testator  and  left 
children,  each  was  entitled  to  one  moiety,  the  words  in  question  being 
•  construed  to  refer  to  death  in  the  testator's  lifetime. 

(k)  See  cases  cited  ante,  p.  752.  ,  (/)  8  Ves.  411. 

(m)  4  Mad.  144;  [and  Schenlt  v.  Agnew,  4  K.  &  J.  405.]  > 

(n)  Crigan  v.  Baines,  7  Sim.  40. 

(o)  1  Y.  &  C.  C.  G.  492.  [See  also  Arthur  ».  Hughes,  4  Beav.  506 ;  Duhamel  v.  Ardovin, 
2  Ves.  163. 
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[Where,  however,  a  testator  left  all  his  property  to  his  son  charged 
SecMs, where  ^it^i  ^^  annuity  to  his  widow;  "but  should  the  hand  of 
testator  re-      death  fall  on  mv  widow  and  son,"  then  over :  Lord  Cran- 

ferred  to  the  ■' 

death  of  his  Worth  held  that  the  use  of  the  word  "  widow  "  showed  that 
Widow.  ^]jg  gjf^  Q^gy  could  not  have  been  intended  to  take  effect  on 

an  event  which  was  to  happen  in  the  testator's  own  lifetime  (j»).J, 

But  although  in  the  case  of  an  immediate  gift  it  is  generally  true  that 
Rule  where  ^  bequest  Over,  in  the  event  of  the  death  of  the  preceding 
bequest  is  legatee,  refers  to  that  event  occurring  in  the  lifetime  of  the 
ju  ure.  testator,  j'et  this  construction  is  only  made  ex  necessitate 

rei,  from  the  absence  of  any  other  period  to  which  the  words  can  be 
referred,  as  a  testator  is  not  supposed  to  contemplate  the  event  of  him- 
self surviving  the  objects  of  his  bounty  ;  and,  consequently,  where  there 
is  another  point  of  time  to  which  such  dying  ma}-  be  referred  (as  obvi- 
ously is  the  case  where  the  bequest  is  to  take  effect  in  possession  at  a 
period  subsequent  to  the  testator's  decease) ,  the  words  in  question  are 
considered  as  extending  to  the  event  of  the  legatee  dying  in  the  interval 
between  the  testator's  decease  and  the  period  of  vesting. in  posses- 
sion.' 

Thus  in  Hervey  v.  M'Lauchlin  (q),  where  a  testatrix  bequeathed 
*757  *  two  several  sums  of  stock  to  a  trustee,  in  trust  to  pay  the 
dividends  to  T.  for  life,  and  after  lier  death  she  gave  the  said 
two  sums  to  G.,  E.  and  E.,  the  three  children  of  T.,  in  equal  shares, 
"  In  case  of  '^"'^  *'"  ^'^^^  "/  *^*  death  of  either  of  them,  the  share  of  such  as 
the  death"  might  die  to  go  to  and  belong  to  the  children,  or  child  if 
period  ofpos-  but  One,  of  the  persons  so  dying.  G.  survived  the  testatrix, 
session.  and  died  in  the  lifetime  of  the  mother,  the  legatee  for  life  ;  and 

it  was  contended  that  the  words  "  in  case  of  the  death ''  of  the  legatees 
refeiTed  to  a  dying  in  the  lifetime  of  the  testatrix,  and  therefore  that 
the  children  were  not  entitled.  But  the  court  considered  that  the 
intention  of  the  testatrix  was  to  substitute  the  children  of  those  dying 
in  the  lifetime  of  the  legatee  for  life  in  the  place  of  their  parent,  and  that 
therefore  the  parents  took  vested  interests  on  the  death  of  the  testator, 
subject  to  be  divested  in  the  event  specified. 

On  this  principle,  too,  it  should  seem  that  in  the  case  of  a  bequest  to 
A.  at  the  age  of  twenty-one  years,  and  in  the  event  of  his  death  then  over 
to  another,  the  words  would  be  construed  to  mean  in  the  event  of  his 
dying  under  twenty-one  at  any  time  (r) . 

(p)  Eandfield  v.  Eandfield,  2  De  G.  &  J.  57.  Compare  Taylor  v.  Stainton,  2  Jur.  N.  S. 
034,  635.1 

(o)  1  Pri.  264.  See  also  Moon  d.  Facrge  v.  Heaseman,  Willes,  138;  Galland  r.  Leonard, 
1  Sw.  161;  Girdlestone  v.  Doe,  2  Sim.  225,  stated  ante,  Vol.  I.  p.  517;  [Bolitlio  v.  Hillyar,  34 
Beav.  180;  Re  Nott's  Trusts,  W.  N.  1875,  p.  244.] 

(r)  See  Home  v.  Pillans,  2  My.  &  K.  24. 

1  See  Hilliard  ».  Kearney,  Busb.  Eq.  221 ;  Burton  v.  Conigland,  82  N.  Car.  99 ;  Davis  ». 
Parlter,  69  N.  Car.  271. 
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[And  the  same  construction  has  obtained  where  payment  only,  and 
not  vesting,  was  postponed  to  a  stated  period  (s) . 

But  such  words  are  not  confined  to  the  event  of  death  happening  in 
the  interval  between  the  testator's  decease  and  the  period  of  « jj,  ^^^^  ^f 
vesting  in  possession ;  they  apply  also  to  the  case  of  death  fieath "  in- 
happening  before  the  testator's  decease,  which  is,  indeed,  L^estator's 
within  the  literal  meaning  of  the  words.     Thus,  in  Le  Jeune  lifetime. 
p.  Le  Jeune  (t),  where  a  testator  gave  all  his  estates  to  his  wife  for  life, 
and  at  her  death  to  be  sold,  if  necessarj%  and  divided  into  five  equal 
shares,  one  of  which  he  directed  to  be  paid  to  each  of  his  four  sons  that 
should  be  living  at  her  death  ;  and  in  case  of  either  of  their  deaths  his 
share  to  be  paid  to  his  issue,  if  no  issue  to  be  divided  among  the  sur- 
vivors.    One  of  the  sons  died  before  the  testator,  leaving  a  child,  and 
Lord  Langdale,  M..  R.,  held  that  this  child  was  entitled  to  the  share 
which  its  parent  would  have  been  entitled  to  if  he, had  been  living  at  the 
wife's  death. 

In  Green  v.  Barrow  (m),  a  testator  gave  1,000?.  in  trust  for 
one  *  for  life,  and  after  his  decease  gave  400?.,  part  of  it,  to  A.  *758 
and  B.  (who  were  two  of  his  executors),  "part  and  part  _  ^  ^.^^ 
alilte,  that  is  to  say,  200L  to  A.  and  200/.  to  B.,  for  the  of  words  "in 
trouble  they  may  have  in  execution  of  this,  my  will ;  but  in  ^gath"  influ- 
case  of  either  of  their  death,  J  give  to  the  survivor,  and  in  enced  by  lea- 
case  of  both  their  deaths  to  the  heirs,  executors  and  admin-  f^^  prio?be- 
istrators  of  such  survivor,  200/.  only."  Sir  W.  P.  Wood,  <l"est. 
V.-C,  thought  that,  if  the  will  had  ended  with  the  gift  to  the  survivor, 
death  in  the  lifetime  of  the  testator  would  have  been  the  better  construc- 
tion, on  account  of  the  reason  expressly  given  for  the  bequest  being  the 
trouble  of  executing  the  will,  which  the  executor  would  incur  immediately 
upon  the  testator's  death :  but  the  difficult}''  was  on  the  subsequent  words 
"  in  case  of  both  their  deaths,"  &c. :  the  testator  must  be  taken  to  refer 
to  the  same  time  when  he  spoke  of  the  death  of  both  as  when  he  spoke 
of  the  death  of  either ;  and  if  the  words  were  referred  to  death  in  the 
lifetime  of  the  testator,  the  effect  would  be  that  the  testator  gave  a 
legacy  to  the  representative  of  the  survivor,  though  that  survivor  died 
in  his  lifetime  ;  and  the  reason  assigned  for  the  gift  altogether  failed. 
He  therefore  held,  though  he  confessed  he  did  not  feel  clear  upon  the 
point,  that  on  the  death  of  one  between  the  deaths  of  the  testator  and 
the  tenant  for  life,  the  survivor  became  entitled  to  200/.] 

And  here  it  may  be  observed,  that  those  cases  in  which  the  word 
"or"  has  been  construed  as  introductory  to  a  substitutional  "Or"  used 
bequest  (in  which  sense  it  seems  to  be  tantamount  to  the  ,^nously  with 
words  "in  case  of  the  death")  present  a  distinction  be-  in  case  of. 

[(«)  James  v.  Baker,  8  Jur.  750.    And  see  Monteith  v.  Nicholson,  2  Kee.  719,  post. 
(«)  2  Kee.  701;  Cambridge  v.  Rous,  25  Beav.  417,  418;  and  see  analogous  cases  (Walker  v. 
Main,  &c.),  cited  Ch.  XLIX.  s.  1. 
(m)  10  Hare,  459.] 
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tween  immediate  and  future  gifts  similar  to  that  which  has  been  just 
pointed  out.  Thus,  a  legacj'  to  A.  or  to  his  children,  or  to  A.  or  his 
heirs,  is  construed  as  letting  in  the  children  or  next  of  kin  ("heirs" 
being  in  reference  to  [such  a  gift  of]  personal  estate  construed  as 
synonymous  with  next  vf  kin)  in  the  event  pf  A.  dying  in  the  lifetime 
of  the  testator ;  while,  on  the  other  hand,  a  bequest  to  A.  for  life,  and 
after  his  decease  to  B.  or  his  children,  is  held  to  create  a  substitutional 
gift  in  favor  of  the  cliildren  of  B.,  in  the  event  of  B.  dying  in  the  life- 
time of  A.  (a;).     [And  where  two  legacies  are  given  by  the  same  will  to 

A.  or  his  issue,  one  immediate,  the  other  after  a  life-estate,  the 
*759     words  *  of  substitution  refer  in  the  former  case  to  the  death  of 

the  testator,  and  in  the  latter  to  the  death  of  the  tenant  for  life  (jj). 
.The  same  words  thus  operate  differently  accordingly  as  they  are  applied 
to  the  one  legacy  or  the  other.] 

It  should  be  noticed  that  the  construction  of  the  words,  "  in  case  of 
Distinction  *^^  death,"  which  makes  them  provide  against  the  event  of 
where  prior  the  legatee  dying  in  the  testator's  lifetime,  applies  only 
pressly^for  when  tihe  prior  gift  is  absolute  and  unrestricted,  and  not 
life.  where  such  legatee  takes  a  life-interest  onlj- ;  for,  if  a  tes- 

tator bequeaths  the  interest  of  a  sum  of  money  to  A.  expressly  for  life, 
"  and  in  case  of  his  death  "  to  B.,  the  iiTcgistible  inference  is,  that  these 
words  are  intended  to  refer  to  the  event  on  which  the  prior  life-interest 
will  determine,  and  that  the  bequest  to  B.  is  meant  to  be,  not  a  substi- 
tuted, but  an  ulterior  gift,  to  take  effect  on  the  death  of  A.  whenever  that 
event  may  happen. 

Thus,  in  Smart  v.  Clark  (z),  where  a  testator  gave  to  his  son  E., 
who  was  then  at  sea,  the  interest  of  5007.  stock  during  his  life,  if  he 
came  to  claim  the  same  within  five  years  after  the  testator's  decease ; 
but  if  he  should  die,  or  not  come  to  claim  the  same  within  the  time  lim- 
ited, then  he  gave  the  said  stock  to  the  children  of  his  daughter  A., 
with  the  interest  that  might  be  due  thereon.  E.  claimed  within  the 
five  years,  and  received  the  dividends  until  his  death,  when  the  chil- 
dren of  A.  filed  a  bill  to  obtain  a  transfer;  and  Sir  J.  S.  Copley, 
M.  E.,  on  the  authority  of  Billings  v.  Sandom  (a),  held  that  they  were 
entitled. 

It  is  singular  that  the  M.  E.  did  not  advert  to  the  circumstance 
_       ,  of  the  prior  bequest  being  expressly  for  life,  which  dis- 

Smart.o.  tinguished  the  ease  before  him  from  all  that  had  been 
Claric.  cited,  including  Billings  v.  Sandom  ;  which  case  stands  upon 

(x)  Vide  cases  cited  Vol.  I.  p.  517;  [also  Burrell  v.  Baskerfield,  11  Beav.  525,  which  was 
brought  within  the  rule  by  reading  "and"  as  "or."    Ee  Dawes'  Trusts,  4  Ch.  D.  210,  seems  • 
contra^  sed  gu. 

(y)  Salisburj- 1>.  Petty,  3  Hare,  86 ;  and  see  Re  Mores'  Trusts,  10  Hare,  178 ;  and  a  differ- 
ent species  of  case,  Malcolm  v.  Taylor,  2  R.  &  My.  416,  ante,  406,  n.] 

(2)  3  RusB.  365.     [See  also  Haddelsey  v.  Adams,  22  Beav.  266.] 

(o)  But  as  to  whicli,  vide  ante,  p.  753. 
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its  special  circumstances,  and  is  only  to  be  reconciled  with  subse- 
quent authorities  on  the  ground  that  the  context  warranted  the  con- 
struing the  words  "and  in  case  of  her  demise"  to  mean  at  her 
demise. 

Where  the  prior  gift,  though  not  expressly  for  life,  com-  where  prior 
prises  the  annual  income  only  of  the  fund  which  is  the  sub-  pri'^^J^e  in- 
ject of  the  bequest,  the  same  construction  seems  to  prevail  come  only, 
as  where  the  prior  gift  is  expressly  for  life. 

*Thus,  in  Tilson  v.  Jones  (a),  where  a  testatrix  directed  the  *760 
interest  of  certain  stock  and  a  canal  share  to  be  equally  divided 
between  her  son  and  daughter,  exclusive  of  any  husband  ;  and  in  case 
of  the  death  of  either,  then  the  whole  of  the  interest  to  the  survivor  ;  and 
if  her  son  should  not  be  in  England  at  the  time  of  her  decease,  then  the 
execution  of  the  trusts  so  far  as  they  related  to  him  should  be  post- 
poned until  his  return ;  but  in  case  of  his  death,  then  the  trustees  should 
pay  the  whole  of  such  interest  to  her  daughter  ;  and  in  case  of  her  death, 
the  testatrix  gave  the  whole  of  such  principal  and  interest  between  her 
niece  and  nephew  ;  and  in  case  of  their  death  before  her  son  and  daugh- 
ter, then  she  gave  the  principal  and  interest  at  the  deaths  of  the  son  and 
daughter  to  C.  M.  The  daughter  survived  the  son,  and  claimed  to  be 
absolutelj'  entitled;  but  Sir  J.  Leach,  M.  E.,  said  that  the  testatrix 
must  be  understood  as  if  she  had  expressed  herself  thus  :  "I  give  the 
principal  and  interest  to  my  niece  and  nephew,  if  they  shall  survive  my 
son  and  daughter ;  and  if  they  shall  not  survive  them,  then  to  C.  M." 
She  could  not  refer  here  to  the  death  of  her  son  and  daughter  in  her  life-- 
time  ;  the  daughter  therefore  took  for  life  onlj'.  Besides  this,  the  testa- 
trix in  her  gift  to  her  son  and  daughter  spoke  of  the  interest  only,  but  in  the 
gift  over  she  spoke  of  the  principal  and  interest. 

Consistently  with  the  principle  of  the  two  cases  just  stated,  it  has 
been  held  that  the  words  under  consideration  succeeding  an  Words  fol- 
indeflnite  devise  of  land  would  (as  such  a  devise,  if  con-  Ji^eTnlfe^de-"" 
tained  in  a  will  which  is  subject  to  the  old  law,  confers  only  vise  of  land. 
an  estate  for  life)  be  held  to  be  synonymous  with  "  after  the  death," 
and  accordingly  the  estate  to  which  they  are  prefixed  is  a  vested  re- 
mainder, expectant  on  such  life-estate  (6). 

Thus,  in  Bowen  v.  Scowcroft  (c),  where  an  undivided  share  in  lands 
was  devised  to  W.  and  B.,  and  in  case  of  their  demise  the  testator  de- 
vised their  respective  shares  to  be  equally  divided  among  their  chil- 
dren or  their  lawful  heirs,  Alderson,  B.,  was  of  opinion  that,  as  this 
was  the  case  of  a  devise  of  land,  the  authorities  relating  to  personal 
estate  did  not  apply,  and  that  the  words  were  to  be  construed  '■'■after 
their  decease." 

(a)  1  R.  &  My.  553. 

{b)  Fortescue  v.  Abbott,  Pollex.  479,  T.  Jones,  79. 

(c)  2  Y.  &  C.  640.  This  overrules  lord  Kenyon's  suggestion  in  Goodtitle  v.  Edmonds, 
7  T.  E.  635. 

701 


*760  "WORDS  BEFEEEING  TO  DEATH  SIMPLY,  ETC. 

It  seems  that,  where-  a  testator  devises  an  estate -toiV  to  a  person, 
—  follow-       and- "if  he  die,"  then  over  to  another,  the  words.  "  with- 
ing  estate       out  issue"  are  supplied  to  render  it  consistent  with- that 
estate  (rf). 

(d)  Anon.,  1  And.  33,  ante,  Vol.  I.  p.  486. 
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*  CHAPTER    XLIX.  *761 

"WORDS   REEEREING   TO   DEATH   COUPLED  WITH  A  CONTINGENCY 
—  TO    WHAT   PERIOD   THEY   RELATE. 

I.  Death  of  Object  of  prior  Gift  in  Testator's  lifetime'.  ^-  Substitution. 

II.  Death  of  Object  of  prior  Gift  aftier  Testator's  death  (1)  where  there  is  a  previous  Life 
Interest,  (2)  where  there  is  no  previous  Interest  —  Death  before  Legacij  is  payable 
(Emperor  v.  Kolfe)  —  Death  without  leaving  children  (Maitland  v.  Chalie). 

The  distinction  between  the  cases  whicli  form  the  subject  of  the  pres- 
ent'inquiry  and  those  discnssed  in  the  last  chapter  is  obvious.  Distinction 
There  it  was  necessary  either  to  do  violence  to  the  testator's  between  the 
language  by  reacting  the  words  providing  against  the  event  cussed  in  tlie- 
of  death  as  applying  to  the  occurrence  of  death  at  any  time  }he' present 
(in  which  sense  death  is  not  a  contingent  event),  or  else  to  chapter, 
give  effect  to  the  words  of  contingency  by  construing  thern  as  intended 
to  provide  against  death  within  a  given  period. 

In  the  cases  now  to  be  considered,  however,  the  expositor  of  the  will 
is  placed  in  no  such  dilemma  ;  for  the  testator  having  himself  associated 
the  event  of  death  with  a  collateral  circumstance,  full  scope  may  be 
given  to  his  expressions  of  contingency  without  seeking  for  any  restric- 
tion* in  regard  to  time  ;  and  accordingly  there  seems  to  be  no  reason 
(unless  it  be  found  in  the  context  of  the  will)  why  the  gift  over  should 
not  take  effect  in  the  event  of  the  prior  legatee's  dying  under  the  cir- 
cumstances described  at  any  period.  Cases  of  this  kind,  however,  will 
be  found  to  present  many  distinctions  which  require  particular  atten- 
tion. The  cases  are  divisible  into  two  classes  :  1.  Where  the  classification 
question  is,  whether  the  substituted  gift  takes  effect  in  the  "*  ^^^  ™s«s. 
event  of  the  prior  legatee  dying  under  the  circumstances  described  in 
the  testator's  lifetime.  2.  Where  the  question  is,  whether  the  substi- 
tuted gift  takes  effect  in  the  event  of  the  prior  legatee  surviving  the 
testator,  and  afterwards  d3'ing  under  the  circumstances  described ;  and 
if  so,  wliether  at  any  time  subsequentlj'.^ 

*  I.  It  may  be  stated  as  a  general  rule,  that  where  the  gift  is  *762 
to  a  designated  individual,  with  a  gift  over  in  the  event  of  Death  of  ob- 
his  dj'ing  without  having  attained  a  certain  age,  or  under  ^j[  ?*  P"°^'_ 
any  other  prescribed  circumstances  (a),  and  the  event  hap-  tor's  lifetime. 

[(a)  As~to  a  bequest  to  A.,  with  a  gift  over  in  case  he  dies  intestate,  see  ante,  p.  15.] 

1  See  Vol.  I.  p.  863,  note  1. 
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pens  accordingly  in  the  testator's  lifetime,  the  ulterior  gift  takes  effect 
immediately  on  the  testator's  decease,  as  a  simple  absolute  gift. 

In  the  early  case  of  Barrel  v.  Molesworth  (J),  where  a  legacy  of  50Z. 
,„  .  .  was  given  to  D.  T.  at  twentj^-one  or  man'iage,  and  at  the 
tees  held  to     close  of  his  will  (which   contained   several  pecuniary  be- 

™''  quests) ,  the  testator  added,  that  if  any  legatee  died  before  his 

legacy  was  payable,  the  same  should  go  to  the  brothers  or  sisters  of  such 
legatee.  D.  T.  died  in  the  lifetime  of  the  testator  (it  is  presumed  under 
twenty-one  (c),  though  the  fact  is  not  stated),  and  it  was  adjudged  that 
it  was  no  lapsed  legacy,  but  went  to  the  sister  of  the  legatee. 

So,  in  Willing  v.  Baine  (rf),  where  a  testator  bequeathed  200/.  apiece 
to  his  children  [by  name] ,  payable  at  their  respective  ages  of  twenty- 
one,  and  if  any  of  them  died  before  their  age  of  twenty-one,  then  the  legacy 
given  to  the  person  so  dj'ing  to  go  to  the  surviving  children.  One  of 
the  children  died  in  the  testator's  lifetime  (a  minor,  it  is  presumed, 
though  the  fact  is  not  stated) ,  and  it  was  held  that  the  children  living 
at  the  death  of  the  testator  were  entitled  to  his  legacy. 

[The  construction  is  not  varied]  though  the  gift  over  be  of  the 
—  though  ' '  l^g^cy  "  or  "  share  "  of  the  deceased  object  —  terms  which 
gift  over  might  seem  in  strictness  to  apply  onl3'  to  persons  who,  by 
"\hare"  of  surviving  the  testator,  had  become  actual  objects  of  gift,  in 
the  deceased,  contradistinction  to  those  who,  dying  before  him,  could  in 
point  of  fact  have  no  "  share  "  or  "  legacy  "  under  the  will. 

Thus  in  Walker  v.  Main  (<?),  where  a  testator  devised  real  estate  to 
his  wife  for  life,  remainder  to  a  trustee  in  trust  for  sale,  and  to 
*763  pay  the  produce  among  his  children  and  grandchildren  *  [in  man- 
ner following :  he  then  gave  20Z.  each  to  several  of  his  grand- 
children nominatim,  to  be  paid  at  twentj'-one  or  marriage  ;  and  to  his 
four  children  A.,  B.,  C.  and  D.,  all  the  residue  to  be  divided  amongst 
them  equally  at  the  age  of  twenty-one  or  marriage]  ;  but  if  any  of  his 
children  or  grandchildren  should  happen  to  die  before  the  time  of  such  legacy 
becoming  due  and  payable,  then  he  bequeathed  the  part  or  share  of  the 
child  6r  children  or  grandchildren  so  dying  unto  and  amongst  those  that 
should  be  then  living,  share  and  share  alike.  B.  and  C.  died  in  the 
testator's  lifetime,  and  it  was  held  that  their  shares  devolved  to  the 
survivors. 

Again,  in  Humphreys  v.  Howes  (/) ,  where  a  testator  bequeathed 

(J)  2  Vern.  378.  See  also  [Ledsome  «.  Hickman,  ib.  611;  Bretton  v.  Lethulier,  ib.  653; 
but  see  Miller  v.  Warren,  ib.  207,  n.,  Eaithbr's  Ed. 

(c)  But  see  n.  (e),  infra. 

(d)  Kel  12  2  Eq.  Ca.  Ab.  545,  pi.  22.  The  report,  .3  P.  W.  113,  omits  to  state  that  the 
children  were  named.  See  further  Benn  ».  Dixon,  16  Sim.  21 ;  Willctts  v.  Willetts,  7  Hare, 
38;  Ive  v.  King,  16  Beav.  46;  Re  Domvile's  Trust,  22  L.  J.  Oh.  947;  Hues  v.  Jackson,  23 

(e)  1  J.  &  W .  1.  [It  appears  that  B.  had  attained  twenty-one,  R.  L.  1818,  B.  2051.  "  The 
time  of  becoming  payable"  was  therefore  held  not  to  arrive  untilboth  events  had  happened, 
viz.  majority  (or  marriage)  and  the  death  of  the  testator.  See  also  Re  Gaitskell's  Trust, 
L.  il.  15  Eq.  386,  and  post,  s.  2.] 

(/)  1  R.  &  My.  639. 
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the  resirlue  of  his  personal  estate  to  trustees  upon  trust  for  A.,  B.  and 
C;.,  for  their  lives,  and  to  the  survivor  for  life,  and  after  their  decease 
upon  trust  to  transfer  and  pay  the  same  to  E.  (son  of  B.)  and  F.  (son 
of  C),  share  and  share  alike  ;  and  in  case  E.  or  F.  should  happen  to  die 
before  his  share  of  the  trust-monty  should  become  payable  without  leaving 
issne  of  his  body,  then  his  share  to  go  to  the  survivor ;  and  in  case  both 
should  die  before  tlieir  shares  should  become  pa3-able  without  leaving 
issue,  tlien  over.  E.  died  in  the  testator's  lifetime  without  issue.  It 
was  contended  that  the  event  intended  to  be  provided  against  was  the 
.  death  of  the  legatees  after  the  testator's  decease,  until  which  event  the}- 
could  not  with  propriety'  be  said  to  have  anj-  "  shares"  in  the  property  ; 
but  Sir  J.  Leach,  M.  R.,  held  that  Willing  v.  Baine  was  applicable,  and 
accordingly  that  the  ulterior  bequest  took  effect  notwithstanding  the 
death  of  the  legatee  in  the  testator's  lifetime. 

So  in  Mackinnon  v.  Peach   (^),  where  a  testator   directed  certain 
chattels  to  be  divided  between  his  two  daughters,  share  and  share 
alike,  and  that  upon  the  demise  of  either  of  them  without  *  lawful    *764 
issue,  then  the  share  of  her  so  dying  should  go  to  her  sister  ;  it  was 
held  that  one  of  the  legatees  having  died  unmarried  in  the  testator's 
lifetime,  her  surviving  sister  was  entitled  to  the  whole. 

And  this  construction  prevailed  (in  spite  of  some  apparently  opposing 
expressions)  in  Rheeder  v.  Ower  (A),  where  a  testator  bequeathed  the 
interest  of  the  residue  of  his  property-  to  his  five  sisters  for  life,  and  in 
case  any  of  them  should  die  leaving  issue,  then  the  trustees  were  to  pay 
and  transfer  the  share  to  which  his  sister  so  deceasing  was  entitled  at  or 
before  the  time  of  her  decease  to  receive  the  interest  and  dividends  thereon, 
unto  and  amongst  all  and  everj'  such  child  or  children  of  such  deceased 
sister  equallj'  between  them,  share  and  share  alike,  at  their  respective 
ages  of  twenty-one  j-ears.  One  of  the  sisters  died  in  the  testator's  life- 
time leaving  children,  and  it  was  objected  to  the  claim  of  such  children 
that  the  trust '  was  confined  to  the  children  of  those  sisters  who  had 
become  entitled  to  receive  the  interest ;  but  Lord  Thurlow  decided  in 
favor  of  their  claim,  observing  that,  in  a  will  so  loosely  drawn,  it  was 
more  probable  that  tliat  was  the  testator's  intent  than  the  contrarj-. 

[And  in  Varley  v.  Winn  (/),  where  a  testator  gave  to  eacll  of  his  five 
daughters  6,000/.,  to  be  invested  within  seven  years  after  his  decease  in 

{g)  2  Kee.  555.  See  also  Afshling  ?,•.  Knowles,  3  Drew.  593;  [Re  Green's  Estate,  1  Dr.  & 
Sm.  68.]  But  compare  these  cases  with  Rider  v.  Wager,  2  P.  W.  331,  where  a  testator  be- 
queathed [part  of  a  .sum  due  to  liim  from-A.  to  the  second  son  of  A.,  and  the  rest  of  the  nKjncy 
tn  the -other  younger  children  of  A.,]  tlie  ^me  to  remain  in  A.'s  hands  until  the  children 
shou  d  be  capable  of  receiving  it,  and  the  le;jacij  or  nhnre  of  any  of  them  dyinrj  before  such  time 
to  go  to  the  survivors  and  survivor  of  them;  A. 's  second  son  died  in  the  testator's  lifetime, 
but  the  other  younger  children  survived  the  testator,  and  claimed  the  second  .son's  share ;  but 
it  was  considered  that  the  gift  to  survivors  must  be  intended  if  the  legatee  should  have  sur- 
vived the  testator ;  but  that  where  the  legatee  died  in  the  lifetime  of  the  testator,  as  nothing 
could  ever  vest  in  the  legatee,  so  neither  could  it  survive  from  him.  [Lord  Langrtale  also 
gave  effect  to  a  similar  argument  in  Bastin  v.  Watts,  3  Beav.  97,  and  Smith  v.  Oliver,  11 
Beav.  494;  as  to  which,  however,  see  per  Kindersley,  V.-C,  1  Dr.  &  Sm.  73.] 

(h)  3  B.  C.  0.  240.     [See  also  Rackham  v.  Delamare,  2  D.  J.  &  S.  74. 

(i)  2  K.  &  J.  700. 
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trust  for  them  or  their  children :  but  if  any  of  his  said  daughters  should 
die  leaving  no  issue,  then  the  share  or  portion  so  invested  should  be  divided 
among  those  who  had  issue.  One  daughter  died  without  issue  in  the 
testator's  lifetime,  and  it  was  held  that  the  legacy  bequeathed  to  her 
passed  under  the  gift  over.] 

Where,  however,  the  gift  is  to  a  class,  the  objects  of  which  are  not, 
-,.  .  .  according  to  the  general  rules  of  construction,  ascertainable 
where  gift  is  until  the  decease  of  the  testator  (as  in  the  ease  of  a  gift  to 
to  a  class;  children  generally),  the  application  of  the  words  providing 
against  the  event  of  death  to  children  dying  in  the  testator's  lifetime 
becomes  rather  more  questionable,  they  not  being,  in  event,  actual 
objects  of  the  gift,  and  therefore  not  within  the  clause  in  question  if 
that  clause  is  to  be  construed  strictlj-  as  a  clause  of  substitution.  There 
are  not  wanting  cases,  however,  in  which  even  under  such  circum- 
stances the  words  have  been  held  to  apply  to  death  in  the  testator's 
lifetime,  though  the  gift  over,  being  of  the  share  of  the  deceased 
*765  object,  *  seemed  to  afford  a  plausible  argument  [as  already  no- 
t;icedj  in  favor  of  the  contrary  construction. 

[Thus,  in  Jones  v.  Frewin  (k),  where  a  testator  made  a  general  be- 
—  butui-  quest  to  his  wife  for  life,  and  at  her  death  to  be  paid' and 
stuThfid'to  divided  unto  and  between  his  nephews  and  nieces,  children 
operate..  of  his  brother  S..  (then  living)  and  his  late  sister  E.,  and 
also  unto  and  between  the  brothers  and  sister  of  his  wife,  in  equal 
shares  ;  provided  that  if  anj'  of  his  nephews  or  nieces,  or  the  brothers  or 
sister  of  his  wife,  should  die  in  the  lifetime  of  his  wife,  leaving  a  child 
or  children,  such  child  or  children  should  be  entitled  to  a  father's  or 
mother's  share.  One  of  the  wife's  brothers  died  in  the  testator's  life- 
time (and  before  the  wife),  leaving  a  daughter  ;  and  it  was  held  by  Sir 
W.  P.  Wood,  V.-C,  that  she  was  entitled  to  a  share  ;  for  that,  although 
the  class  of  nephews  and  nieces  was  capable  of  increase,  such  increase 
was  not  intended  to  take  away  from  the  indiA'iduals  in  esse  the  benefit 
of  the  proviso  in  favor  of  their  children  in  case  they  should  die. 

"  I  think,"  said  Sir  W.  James,  V.-C,  speaking  of  an  immediate  gift 
to  "  cousins  "(0,  "a  fallacy  arises  from  applj-ing  to  the  construction 
of  these  instruments  that  rule  which  saj's  that  the  class  is  to  be  ascer- 
tained at  the  death  of  the  testator  ;  because  prima  facie  a  testator  must 
be  supposed  to  have  had  in  view  living  persons  subject  to  the  contin- 
gency of  such  persons  living  up  to  the  time  of  his  death.  The  gift  is 
'  unto  my  first  cousins.'  That  means  the  first  cousins  who  shall  answer 
both  requirements.  If  I  were  to  complete  the  will  bj^  introducing  into 
it  strictly  legal  language,  the  meaning  of  the  clause  would  be  this,  '  I 
give  ...  to  raj-'first  cousins  who  are  now  living  and  who  shall  continue 
to  live  up  to  the  time  of  my  death.'  " 

(!e)  12  W.  R.  369,  3  N.  R.  415. 

(I)  Re  Hotchkiss'  Trusts,  L.  R.  8  Eq.  649.  There  were  here  no  first  cousins  born  between 
the  date  of  the  will  and  of  tlie  testator's  death. 
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And  in  Habergham  v.  Ridehaigh  (m) ,  where  a  testator  devised  real 
estate  in  trust  for  his  brother-in-law  H.  and  kll  and  every  the  testator's 
brothers  and  sisters,  in  equal  shares,  for  their  lives,  with  benefit  of  sur- 
vivorship where  anj'  of  them  died  without  leaving  children  ;  but  where 
any  of  them  died  leaving  children,  then  upon  trust  to  let  such  children 
have  their  parent's  share  until  the  longest  liver  of  testator's  said  brother- 
in-law  brothers  and  sisters  should  die ;  and  so  soon  as  all  should  be 
dead,  in  trust  to  convey  the  propert3'  unto  and  equally  among  the  chil- 
dren of  the  brother-in-law  brothers  and  sisters,  in  equal  shares  per 
*  stirpes  ;  but  if  any  of  them  died  without  leaving  a  child,  then  *766 
to  conve}-  the  shares  of  such  as  should  so  die  to  the  survivors  in 
equal  shares.  H.  and  a  brother  and  sister  died  between  the  date  of  the 
will  and  the  testator's  death;  and  the  question  was,  whether  their  children 
were  entitled  to  shares  of  the  rents  during  the  continuance  of  the  life- 
estate.  It  was  held  by  Sir  W.  James,  V.-C,  that  they  were.  He 
thought  he  must  come  to  the  conclusion  that  the  children  of  H.  were 
objects  of  the  testator's  bounty,  and  it  seemed  to  him  also  that  the  other 
children  of  the  testator's  brothers  and  sisters  were  also  intended  to  be 
objects  of  his  bountj'.  i 

It  is  proper  to  state  that  Sir  J.  Romillj'  uniformly  expressed  an 
opinion  that  where  the  original  gift  was  to  a  class  the  gift  onin'on  f 
over  did  not  operate  if  the  deceased  object  died  before  the  tes-  Romiiiy, 
tator,  because  such  object  could  not  himself  have  taken  (n) .     '    '  '^'™'™- 
He  never  had  occasion,  however,  to  decide  accordingl3-,  and  it  is  con- 
ceived that  the  weight  of  authority  and  opinion  is  against  him. 

If  the  gift  to  the  class  is  immediate,  and  no  time  is  specified  for  the 
vesting  or  for  the  distribution  of  it,  a  gift  over  in  ease  of  Construction 
death  before  the  legacj'  is  payable  is  necessarily  confined  to  s^on7s''ir^me- 
the  case  of  a  child  dying  in  the  testator's  lifetime.  Thus,  in  diate. 
Co.rt  V.  Winder  (o) ,  where  a  testator  bequeathed  the  residue  of  his  es- 
tate in  trust  for  all  and  everj'  of  his  first  cousins  german,  share  and 
share  alike  ;  and  in  case  any  of  his  said  cousins  should  die  before  their 
respective  shares  should  become  due  or  payable,  leaving  issue  him  or  them 
surviving,  the  testator  directed  that  such  issue  should  have  the  same 
share  or  shares  as  his  or  their  parent  or  parents  would  have  been  en- 
titled to  if  living  (p).  One  of  the  cousins  died  before  the  testator, 
leaving  issue,  and  it  was  held  by  Sir  J.  K.  Bruce,  V.-C,  that  the  words 
due  or  paj'able  were  referable  to  the  time  of  the  testator's  death,  and 
that  the  shai'e  intended  for  the  deceased  cousin  belonged  to  his  issue, 
"■although  it  had  been  said  to  be  difficult  or  apparently  difficult  to 
reconcile  with  that  construction  the  sort  of  interpretation  adopted  in 

(m)  L.  R.  9  Eq.  395.    See  also  Smith  r.  Smith,  8  Sim.  353,  post,  774. 

(re)  16  Bpav.  53,  26  Beav.  32. 

(0)  1  Coll.  320. 

(/))  No  reliance  appears  to  have  been  placed  on  the  words  "would  have  been  entitled  to 
iftiving; "  any  such  reliance  being  excluded  by  the  word  "  said  "  (cousins)  ;  as  to  this  see 
Loring  v.  Thomas,  1  Dr.  &  Sm.  497,  post,  780. 
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Viner  v.  Francis  (q),  and  other  eases  of  that  kind,  which  attribute  this 
class-description  to  persons  who  represent  the  class  at  the  time  of  the 

death." 

*767.       *To  this  property  of  a  class-description,  however,  the  deci; 

sion  in  Stewart  v.  Jones  {r)  must,  it  would  seem,  be  mainly 

share  to  ascribed.     In  that  case  a  testator  bequeathed  his  residuary 

which  daugh-  estate  in  trust  for  all  and  every  his  children  and  child  then 

tfii's     shOLilcL 

become  en-  born  and  thereafter  to  be  born,  who  being  sons  should  at- 
titied."  taiji  twenty-one,   &c.,  as  tenants  in  common ;   "  provided 

always  that  the  share  in  the  trust  moneys  to  which  each  of  his  daughters 
on  attaining  twenty-one  or  marrying  under  that  age  should  become  entitled 
under  the  trusts  aforesaid,  should  be  held  "  in  trust  for  the  daughters 
for  life  and  afterwards  for  their  children.  It  was  held  by  Sir  W.  P. 
Wood,  V.-C,  and  on  appeal  by  Loi-d  Chelnisford,  that  the  children  of 
a  daughter  who  died'before,the  testator  were  not  entitled  to  a  share. 
Stopping  at  the  proviso,  the  L.  C.  observed  that  it  was  admitted  that 
there  could  have  been  no  share  but  those  of  children  living  at  the  tes- 
tator's death  ;  and  "  the  proviso  (he  added)  merely  settled  the  shares  of 
daughters  who  would  take  under  the  preceding  gift.  For  what  did  the 
testator  dispose  of  in  this  proviso  ?  Why  the  shares  to  ^vhich  his  daugh- 
ters should  become  entitled  under  the  trusts  aforesaid." 

This  construction  was  not  of  the  kind  called  benignant.  It  was 
Strongly  disapproved  of  by  Sir  R.  Malins,  V.-C,  in  Re  Speakmau  (s), 
where  a  testator  gave  the  proceeds  to  arise  from  the  sale  of  his  real  and 
personal  estate  in  trust  for  all  his  children  who  being  sons  should  attain 
twentj'-one  or  being  daughters  should  attain  that  age  or  be  married ;  as 
to  the  "  share"  of  each  of  his  daughters  he  directed  it  to  be  held  in 
trust  for  her  separate  use  during  her  life,  and  after  her  death  for  her 
children  at  twenty-one  ;  if  any  of  his  daughters  should  die  without  hav- 
ing a  child  who  should  acquire  a  vested  interest  in  their  respective  shares, 
then  the  share  of  each  daughter  (including  accruing  shares),  was  to  go 
to  the  testator's  other  children,  the  share  of  each  daughter  to  be  held  on 
the  same  trusts  .is  her  original  share  ;  if  an}-  of  the  sons  should  die  in 
the  testator's  lifetime  leaving  children,  such  children  were  to  take  the 
share  which  the  parent  would  have  taken  if  he  had  suiyived  and  attained 
twenty-one.     One  of  the  daughters  died  in  the  testator's  lifetime  leaving 

children,  and  it  was  held  that  they  were  entitled  to  the  share 
*768     which  their  mother,  if  she  had  *  survived  him,  would  have  taken 

for  life.  "It  is  true  (said  the  V.-C.)  that  it  was  called  her 
share  ;  and  it  was  her  sliare  for  the  purposes  of  division,  and  of  ascer- 
taining into  how  manj'^  shares  the  property  was  to  be  divided."  He 
thought  Stewart  v.  Jones  contrary  to  sound  principle. 

(q)  Ante,  155. 

(!•)  3  I)e  G.  &  .T.  532.    See  also  Wordsworth  ti  Wood,  4  Mv.  &  Or.  641.     Ct.  Varlev  v. 
Winn,  2  K.  &  J.  700,  and  Rheeder  v.  Ower,  3  B.  C.  C,  240,  both  stated  ante,  p.  764. 
(s)  4  Ch.  D.  620. 
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If  the  original  gift  be,  not  to  the  class  generalh',  but  to  such  of  them 
only  as  survive  the  testator,  a  contingent  gift  engrafted 
thereon  in  case  of  the  death  of  any  of  them  can  only  mean  gift  is  ex- 
death  happening  after  the  death  of  the  testator.     Thus,  in  •^l|^*fren'liv- 
Sliergold  v.  Boone  (<),  wliere  a  bequest  was  made  to  tlie  ingattesta- 
childi-en  of  S.  who  should  be  hving  at  the  time  of  the  tes-  '"'« <!«'''■'>. 
tator's  decease  ;  and  in  case  anj'  of  them  should  die  w'ithout  leaving 
issue,  his  share  to  go  to  the  sur\'ivors  or  survivor  of  them  ;  but  in  case 
they  should  leave  issue,  such  issue  to  be  entitled  to  the  share  of  their 
deceased  parent.     Sir  W.  Grant,  M.  B.,  held  that  the  case  provided 
for  was  the  death  of  any  of  the  children  who  were  the  objects  of  the 
forme]'  bequest,  and  no  children  wlio  died  before  the  testator  were  ob- 
jects.    "The  bequest,"  he  said,  "is  not  to  all  the  children  generally, 
but  to  such  oul3-  who  shall  be  living  at  the  testator's  decease."] 

It  seems  that  where  the  objects  of  gift  in  the  clause  in  question  are 
the  executors  or  administrators,  or  personal  representatives.  Gift  over  in 
of  the  deceased  legatee,  such  clause  is  considered  as  "merely  ^*l';°l,'!ttl'' 

o  '  .^    to  execuiojs 

showing  that  the  legacj'  is  to  be  vested  immediately  on  the  or  adminU- 
testator's  decease,  notwithstanding  the  subsequent  death  of  personal  rep- 
the  legatee  before  the  period  of  distribution  or  pa^'ment,  and  resentatives. 
not  as  indicating  an  intention  to  substitute  as  objects  of  gift  the  repre- 
sentatives of  those  who  die  in  the  testator's  lifetime. 

Thus,  in  Bone  v.  Cook  (»),  where  a  testator  bequeathed  the  residue 
of  his  estate,  at  the  death  of  his  wife,  equally-  between  four  persons,  and 
then  provided  that,  in  case  of  the  deatli  of  any  of  the  legatees  before 
their  legacies  should  become  paj'able,  then  that  the  legacy  of  each  so 
d3ing  should  go  to  his,  her,  or  their  children  ;  and  in  case  of  svch  decease 
of  any  of  the  said  legatees  without  having  a  child  or  children,  the  legacy  of 
him  or  her  so  dj'ing  should  go  to  his  or  her  executors  or  administrators,  as 
part  of  his,  her,  or  their  personal  estate.  It  was  held  that  tiie 
*  share  of  one  of  the  legatees  who  died  in  the  testator's  lifetime  *769 
unmarried  lapsed,  though  it  was  admitted  that,  if  she  had  left  a 
child,  such  child  would  have  been  entitled  under  the  previous  clause. 

[And  the  same  rule  holds  where  there  is  no  express  contingency 
coupled  with   the   event  of  death.     Thus,]  in   Corbj-n   v.  Gift  to  per- 
French(a;),  where  a  testator  bequeathed  the  residue  of  his  sonal  repre- 
estate  to  his  wife  for  life,  and  at  her  decease  gave. (among  substitu- 
other  legacies),  one  to  each  of  the  children  of  E.,  or  their  ''""a'- 
representatives  or  representative  ;  Sir  R.  P.  Arden,  M.R.,  was  of  opinion 
that  by  the  death  of  one  of  the  children  in  the  testator's  lifetime  the 
legacy  lapsed,  on  the  ground  that  a  testator  must  be  supposed  to  con- 
template that  his  legatees  will  survive  him. 

(<)  13  Ves.  370.    See  also  Crook  v.  Whitley,  7  D.  M.  &  G.  490  (distinct  legacies  "  to  each 
of  the  present  nieces  of  A.'' ).] 

(a)  M'Clel.  168,  13  Pri.  332.  (x)  i  Ves.  418. 
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Again,  in  Tidwell  v.  Ariel  (y),  where  a  testator,  after  bequeathing 
several  legacies,  directed  that  they  should  be  paid  "  in  one  whole  year 
after  his  decease,  or  to  their  several  and  respective  heirs,''  Sir  J.  Leach, 
V.-C,  held  that  one  of  the  legacies  failed  by  the  death  of  the'  legatee  in 
the  testator's  lifetime,  the  intention  being  that  the  legacies  should  be 
paid  to  the  representatives  if  they  died  within  the  year. 

It  is  proper  to  remind  the  reader,  in  connection  with  the  three  last 
cases,  that  in  several  instances  the  words  "representatives"  and 
"  heirs,"  when  applied  to  personaltj-,  have  been  held  to  be  sj'nonymous 
with  next  of  kin  («)  ;  but  perhaps  this  does  not  much  weaken  the  special 
ground  to  which  these  cases  have  been  referred. 

[But  where  the  gift  to  the  primary  legatee  or  his  representatives  is 
Unless  the  immediate,  without  a  prior  life-estate  and  without  postpone- 
priorgiftbe  ment  of  payment,  a  gift  in  the  alternative  to  the  "  heirs" 
iinm  la  e.  ^^^  ^^^  refer  to  the  event  of  death  in  the  testator's  life- 
time, and  is  held  to  import  not  simply  payment  to  the  representa- 
tives of  the  legatee  J  but  substitution  of  his  statutory  next  of  kin- (a). 

It  has  been  elsewhere  noticed,  that  if  propertj'  be  given  by  will  to 
Gift  over  of  One  for  life  with  remainder  over,  and  the  tenant  for  life  dies 
interest  of       j^  j^j^g  lifetime  of  the  testator,  the  remainder  takes  effect  on 

married 

woman,  in  his  death  as  an  immediate  gift.     But  it  was  made  a 

toherMxt""'  *'^''0  *  question,  where  the  tenant  for  life  was  a  married 
of  km.  woman,  and  the  remainder  was  limited  to  her  next  of 

kin,  in  the  event  of  her  dying  in  the  lifetime  of  her  husband,  whether 
the  latter  gift  was  not  to  be]  viewfed  in  the  same  light  as  a  bequest 
,  to  heirs  or  executors  and  administrators ;  namely,  as  being  intended 
merely  to  applj^  to  the  event  of  the  legatee  dj'ing  in  the  lifetimeof  her 
husband,  after  having  survived  the  testator,  and  not  to  prevent  lapse 
in  the  event  of  the  legatee  d3^ing  under  similar  cii'cumstances  in  the 
testator's  lifetime. 

Thus,  where  (i)  a  testator  bequeathed  to  trustees  10,000/.,  to  be 
invested  in  stock,  in  trust  for  A.,  a  manied  woman,  during  the  joint 
lives  of  herself  and  her  husband,  and  in  case  she  survived  him,  to  her 
absolutely' ;  but,  if  she  did  not  survive  him,  to  such  person  as  she  should 
by  will  appoint,  and  in  default  of  appointment,  to  her  next  of  kin, 
exclusive  of  her  husband:  A.  died  in  the  lifetime  of  her  husband  and 
of  the  testator ;  and  it  was  held  [bj'  Sir  J.  Leach,  V.-C,  and  on  appeal 
by  Lord  Lyndhurst,]  that  the  legacy  lapsed. 

[But  in  Hardwickj>.  Thurston  (c),  where  a  testatrix  bequeathed  a  sum 

(j/)  3  Mad.  403.  And  see  Tate  ».  Clarlte,  1  Beav.  100  [Thompson  v.  Whitelock,  4  De  G. 
&  J.  490.] 

(z)  Ante,  111,79.  [And  see  Re  Porter's  Trust,  4  K.  &  J.  188  (where  "heirs"  was  con- 
strued next  of  kin,  and  Tidwell  v.  Ariel  was  discussed)  j  King  v.  Cleaveland,  26  Beav.  26, 1B6, 
4  De  G.  &  J.  477. 

(n)  Gittings  v.  M'Dermott,  2  Mv.  &  K.  69.    See  ante,  p.  116.] 
.  (b)  Baker  t).  Hanburj-,  3  Kuss.  340.  [{c)  4  Russ.  380. 
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of  money  in  trust  for  such  person  as  her  daughter  A.  (who  was  at  that 
time  unmarried)  should  appoint,  and  in  default  of  appointment  for  A. 
for  her  separate  use  for  her  hfe  ;  and-  after  her  death  for  her  next  of 
kin,  according  to  the  statute,  exclusive  of  her  husband  ;  A.  having  mar- 
ried and  died  in  her  mother's  lifetime,  Sir  J.  Leach,  V.-C,  held  that 
her  next  of  kin  were  e^ntitled. 

And  in  Edwards  i-.  SaloTvaj-  {d),  where  a  testator  gave  the  residue  of 
his  estate  in  ti-ust  for  his  wife  for  life,  for  her  separate  use,  and  after 
her  death  in  trust  for  such  persons  as  she  should  bj'  deed  or  will  ap- 
point, and  in  default  of  appointment  for  her  next  of  kin :  the  testator's  , 
wife  died  before  him,  and  it  was  contended  on  the  authority  of  Baker 
V.  Hanbury  that  the  next  of  kin  took  nothing  under  the  will ;  but  Sir 
J.  K.  Bruce,  V.-C,  and  on  appeal  Lord  Cottenham,  held  otherwise. 
The  V.-C.  distinguished  Baker  v.  Hanbury  on  the  ground  that  there 
Lord  Lj-ndhurst  inferred  an  intention  that  the  bequest  to  A.  should  be 
absolute,  and  that  the  words  used  were  onl}-  to  protect  the  absolute 
interest ;  but  Lord  Cottenham  considered  it  to  be  inconsistent  with 
Hardwick  v.  Thurston,  which  he  had  no  hesitation  *  in  preferring  :  *771 
so  that  Baker  v.  Hanbury  must  be  considered  as  overruled.  J 

Where  there  is  a  devise  or  bequest  to  a  class  of  objects  who  are  to 
be  ascertained  at  the  testator's  death,  or  at  some  period  ^j,.,u 
subsequent  to  it,  with  a  substitution  of  the  children  of  ob-  children  of 
jects  who  should  happen  to  be  deceased  at  the  period  of  at 'date  of 
distribution,  and  it  happens  that  some  individual  of  tlie  class  wi"  can  have 
was  dead  when  the  will  w^s  made,  it  is  not  too  readily  to  be  clause  of  sub- 
concluded  from  the  preceding  authorities  that  the  clause  in  st'tution- 
question  lets  in  the  children  of  such  predeceased  person  ;  for  in  several 
such  cases  it  has  been  construed, strictly  as  a  clause  of  substitution,  and 
therefore  as  not  comprehending  the  children  of  anj'  who  could  not  in 
any  possible  ?vent  have  been  objects  of  the  original  gift. 

Thus,  in  Christopherson  v,  Naylor  (e),  where  a  testator  bequeathed 
to  "each  and  every  of  the  child  and  children  of  my  brother  Christonher- 
and  sisters  A..,  B.,  C.  and  D.,  which  shall  be  living  at  the  ^"""'^  *'  '"'■ 
time  of  my  decease,  except  my  nephew  F."  (for  whom  he  had  already 
prov.ided)  ;   "  but  if  any  child  or  children  of  my  said  brother  and  sisters,  or 
any  of  them  (besides  the  said  F.  mj  nephew),  shall  happen  to  die  in  my 
lifetime"  and  leave  issue  at  his  or  their  decease,  "  then  and  in  Children  of 
such  case  the  legacy  or  legacies  hereby  intended  for  such  at  date  of  will 
child  or  children  §o  dying  shall  be  upon  trust  for,  and  I  give  excluded. 
and  bequeath  the  same  to,  his  her  or  their  issue,  such  issue  taking  onlj' 
the  legacy  or  legacies  which  his  her  or  their  parents  or  parent  would- 
have  been  entitled  to  if  living  at  my  decease."     If  was  contended  that 
the  expression '^  shall  die  in  my  lifetime,'' though  literally  applicable 

(rf)  2  De  G.  &  S.  248, 2  Phil.  625 ;  and  see  Nichols  v.  Haviland,  1  K.  &  J.  504.] 
(e)  1  Mer.  320. 
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only  to  future  death,  might  be  held  to  embrace  the  children  who  were 
dead  at  the  time  of  making  the  will,  by  analogy  to  those  cases  in  which 
a  gift  to  children  '■'■  to  he  begotten  "  had  been  held  to  include  children 
previously  born  (/)  ;  but  Sir  W.  Grant,  M.R.,  observed  that  the  ques- 
tion did  not  depend  upon  these  words,  which,  though  according  to 
strict  construction  importing  futuritj',  might  have  been  understood  as 
speaking  of  the  event  at  whatever  time  it  might  happen  (g).  "  The 
nephews  and  nieces,"  he  said,  "  are  here  the  primar}-  legatees.;  nothing 
whatever  is  given  to  their  issue,  except  in  the  way  of  substitution.  In 
order  to  claim,  therefore,  under  the  will,  these  substituted 
*772  *  legatees  must  point  out  the  original  legatees  in  whose  place 
the}'  demand  to  stand.  But,  of  the  nephews  and  nieces  of  the 
testator,  none  could  have  taken  besides  those  who  were  living  at  the 
date  of  the  will.  The  issue  of  those  who  were  dead  at  that  time  can 
consequentlj'  show  no  object  of  substitution  ;  and  to  give  them  original 
legacies  would  be,  in  effect,  to  make  a  new  will  for  the  testator."' 

So,  in  Butter  v.  Ommaney  (/i),  where  a  testator  bequeathed  the  resi- 
due of  his  estate  after  the  death  of  his  wife  and  brother  Joseph,  to 
be  equally  divided  between  the  children  of  his  said  brother  and  his 
late  sister  Betty  and  late  brother  Jacob,  who  should  be  then  living,  in 
equal  shares  ;  and  as  to  such  of  them  as  should  be  then  dead,  leaving  a  child 
or  children,  such  child  Or  children  were  to  be  and  stand  in  the  place  or 
places  of  his  her  or  their  parent  or  parents  ;  Sir  L.  Shad  well,  V.-C,  held 
that  the  children  of  such  children  of  the  testator's  brother  Jacob  who  died 
in  the  testator's  lifetime  (and  who  were  also  dead  at  the  date  of  the  will) 
were  not  entitled  to  anj-  share  of  the  residue. 

So,  in  Peel  i>.  Catlow  (j),  where  a  testator  bequeathed  one  sixth  of 
his  residuary  estate  to  the  children  of  his  late  sister  Jane  equally,  and 
in  case  any  such  child  Or  children  should  die  under  twent3--one  leaving 
issue,  their  shares  to  be  paid  to  such  issue  ;  and  if  an^-  such  child  or  children 
should  die  under  twenty-one  and  leave  no  issue,  then  the  share  of  him  or 
her  so  dying  to  go  to  the  survivors  and  the  issue  of  such  of  the  deceased 
children  as  should  have  died  so  leaving  issue  as  aforesaid  (such  issue  to  take 
no  greater  share  than  his  her  or  their  parent  or  respective  parents  would 
have  been  entitled  to  if  living)  ;  and  as  to  one  other  sixth,  in'  trust  for  the 
testator's  sister  Mary  C.  for  life,  and  after  her  decease,  in  trust  for  her 
issue,  to  be  paj-able  at  the  like  times  and  with  the  like  benefit  of  survivor- 
ship and  in  like  manner  as  was  thereinbefore  expressed  concerning  the 
sixth  part  thereinbefore  given  to  the  children  of  the  testator's  sister 
Jane ;  and  in  case  the  testator's  sister  Mary  should  depart  this  life 
without  leaving  issue  of  her  bodj',  or  leaving  any  they  should  die  under 
twenty-one  and  should  leave  no  issue,  then  over.    A  child  of  Mary  C. 

(/■)  Ante,  181. 

[((/)  See  aha  Hannam  «.  Sims,  2  De  G.  &  J.  151 ;  Loving  v.  Thomas,  1  Dr.  &  Sm.  497;  Re 
Ciiapman's  Will,  32  Beav.382i  Re  Woolrich,  11  Ch.  D.  667.] 

(A)  4  Russ.  73.  ,  (>■)  9  Sim.  372. 

712 


TO   "WHAT   PEEIOD    THEY   RELATE.  *774 

was  dead  at  the  date  of  the  will  (k),  leaving  a  child  ;  and  Sir  L.  Shad- 
well,  V.-C,  held  that  this  grandchild  of  Mary  C.  was  not  en- 
titled ;  for  that,  under  the  trusts  declared  of  *  the  share  of  the  '  *773 
testator's  sister  Jane  (to  which  reference  was  here  made) ,  no 
grandchild  could  take  except  bj'  way  of  substitution  for  its  parent,  and 
as  the  grandchild's  mother  never  could  have  become  entitled  to  take, 
her  claim  could  not  be  sustained. 

So,  in  Graj'  v.  Garmaii  (/),  where  the  testator  gave  the  residue  of  his 
real  and  personal  estate  to  his  wife  E.  for  life,  and  at  her  decease  to  be 
equallj-  divided  between  the  brothers  and  sisters  of  his  wife  E.  ;  and  in 
case  any  or  either  of  them  should  be  dead  at  the  time  of  the  decease  of 
E.,  leaving  issue,  then  such  issue  to  stand  in  the  place  of  their  respec- 
tive parent  or  parents.  The  question  was,  whether  the  issiie  of  a  brother 
of  E.,  who  was  dead  at  the  date  of  the  will,  were  entitled.  Sir  J.  Wig- 
ram,  V.-C,  after  a  full  examination  of  the  cases,  held  that  they  were 
not;  considering- that  the  word  "them"  in  the  second  clause  referred 
to  the  brothers  and  sisters  described  in  the  first,  which  clearly  did  not 
extend  to  a  brother  or  sister  previously  dead  (m). 

It  will  be  observed,  that,  in  the  four  preceding  cases,  the  person 
whose  children  it  was  attempted  to  bring  within  the  compass  Suggested 
of  the  clause  in  question  was  dead  at  the  date  of  the  will,  distinction 
and  could  not  possibly  have  been  an  object  of  the  primarj'  cease  is 
bequest ;  and  it  does  not  follow  that  the  same  construction  after  will. 
would  have  obtained,  if  such  person  had  been  then  living,  and  had 
subsequently  died   in  the   testator's   lifetime.     There  is,   however,   not 
wanting  a  case  even  of  this  kind.     Thus,  in  Thornhill  v.  Thornhill  (ra), 
where  a  testator  directed  that  a  certain  estate,  which  by  his  marriage 
settlement  he  had  settled  on  his  wife  for  life,  and  another  estate,  which 
he  had  devised  to  her  for  her  life,  should  be  sold  at  her  decease,  and 
the  nioney  arising  therefrom  equallj-  divided  among  his  nephews  and 
nieces,  the  children  of  such  vf  them  as  should  be  then  dead  standing  in  the 
place  of  their  father  and  mother  deceased.     The  question  was,  whether 
the  children  of  such  of  the  nephews  and  nieces  as  died  in  the  tes- 
tator's lifetime  were  entitled.     Sir  J.  Leach,  V.-C,  decided  in 
*  the  negative  ;  being  of  opinion,  that  the  latter  clause  applied     *774 
to  the  children  of  such  of  the  nephews  and  nieces  only  as  died 
after  the  testator,  and. before  the  wife. 

(k)  It  does  not  appear  whether  the  deceased  child  had  attained  majoritv. 

(I)  2  Hare,  268.  [See  also  Smitlt  v.  Pepper,  27  Beav.  86;  Re  Ann  Wood's  Will,  31  Beav. 
323;  Re  Hotclikiss'  Trusts,  L.  R.  8  Eq.  643;  Habergham  v.  Ridehalsh,  L.  R.  9  Eq.  395 
(.share  of  Silvanus);  punter  v.  Cheshire,  L.  R.  8  Ch.  761;  West  v.  Orr,  8  Ch.  D.  60;  Re  Rid- 
dell,  W.  N.  1880,  p.  94.  These  cases  show  fhat  Christopherson  v.  Naylor  is  a  binding  author- 
itv,  notwithstanding  the  disapproval  of  Malins,  V.-C,  L.  R.  8  Eq.  57,  14  Eq.  250,  and  of 
Stuart,  V.-C,  10  Jur.  N.  S.  231,  1174,  and  notwithstanding  the  apparently  contrary  decision 
of  Jessel,  M.  R.,  in  Re  Smith's  Trusts,  5  Ch.  D.  497.] 

(m)  It  was  also  held  that  the  children  of  such  of  the  brothers  and  sisters  of  E.  as  survived 
the  testator,  and  afterwards  died  in  the  lifetime  of  E.,  were  entitled;  as  to  which  indeed  there 
could  be  no  doubt. 

(b)  4  Mad.  377.  Whether  the  nephews  and  nieces  were  in  existence  at  the  date  of  the  will 
is  not  stated. 

713 


*775      WOKDS  EEFEEEING  TO  DEATH,  WITH  CONTINGENCY, 

The  case  of  Thornhill  v.  Thornhill,  however,  has  been  much  disap- 
ThornhiU  «.  Proved  of,  as  applying  a  very  harsh  and  rigid  rule  of  con- 
Thoinhiii  struction  to  testamentarj'  provisions  for  children ;  and  its 
authority  was  unequivocally  denied  in  Smith  v.  Smith  (o), 
where  a  testator  gave  his  residuary  estate  to  trustees,  in  trust  for  his 
wife  for  her  life,  and  after  her  death  to  divide  it  amongst  all  his  children 
who  might  be  then  living :  the  shares  of  such  of  them  as  should  then 
have  attained  tweptj'-one  to  be  paid  to  them  within  three  months  after 
his  wife's  death,  and  the  shares  of  others  on  their  attaining  twenty-one, 
or  to  the  survivors  of  them  in  case  of  the  death  of  any  of  them  in  his 
wife's  lifetime  and  without  leaving  issue.  Provided  thai  if  any  of  his 
children  who  should  die  in  his  wife's  lifetime  should  have  left  issice,  such 
issue  should  have  such  share  or  shares  as  his  her  or  their  parent  or 
parents  would  have  been  entitled  to  if  living.  The  testator's  wife  sur- 
vived him.  One  of  his  children  who  was  living  at  the  date  of  his  will 
died  in  his  lifetime,  leaving  issue  who  survived  the  testator  and  his 
widow ;  and  it  was  held  that  such  issue  were  entitled  to  a  share  of  the 
residue.  Sir  L.  Shad  well,  V.-C,  said,  "I  think  that  the  decision  in 
Thornhill  v.  Thornhill  is  wrong." 

Where,  however,  the  children  of  the  deceased  person  found  their  claim 
...  ^.    ,.         not  on  a  mere  clause  of  substitution,  but  on  a  substantive, 

Distinction       .     ,  .  .    .      ,     .„ 

where  chil-      independent,  original  gift,  comprehending  them  concurrentlj- 

ceased^daim  "^^^^  another  class  of  objects,  the  doctrine  of  the  preceding 

ftndei;  origi-  cases  does  not  apply,  and  the  gift  will  extend  to  the  children 

°a  S>  '•  of  persons  who  were  dead  when  the  will  was  made. 

*775  *  Thus,  in  Tytherleigh  v.  Harbin  (p),  where  a  testator  de- 

„. ., ,       .  vised  a  certain  estate  to  trustees  in  trust  for  R.  T.  for  life. 

Children  of  .  .  ' 

deceased  ob-  and  after  his  decease  in  trust  to  convey  the  same  "  unto  or 
trparti'ci^^''  amongst  all  and  every  and  such  one  or  more  of  the  child  or 
pate.  children  of  the  said  R.  T.  who  shall  be  living  at  the  time 

of  his  decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead  leaving 
issue,  such  issue  to  take  equallj'  between  them  the  share  only  which  their 
parent  would  have  been  entitled  to  if  then  living."  The  question  was, 
whether  the  issue  of  a  child  of  R.  T.,  who  was  dead  at  the  date  of  the 
will,  were  included  in  the  devise.     It  was  contended,  on  the  authority 

(o)  8  Sim.  353.  Thornhill  «.  Thornhill  is'  said  to  have  been  overruled  by  Pepys,  M.  E.,  in 
the  previous  case  of  Collins  v.  Johnson,  8  Sim.  356,  n. ;  but  as  the  bequest  in  that  case  was  to 
the  nephews  and  nieces  nominatim,  and  not  as  a  class,  its  authoritv  on  the  point  is  much  less 
conclusive  than  Smith  v.  Smith,  stated  in  the  text.  Tht  writer,  liowever,  distrusts  liis  own. 
impressions  on  this  point;  as,  since  the  preceding  remark  was  written,  he  finds  the  case  re- 
ferred to  by  Sir  L.  Shadwell,  9  Sim.  550,  as  one  which  presented  much  greater  difficulty  than 
the  case  then  before  the  court  (Jarvis  v.  Pond,  poSt,  777);  though  on  what  ground  his  Honor 
arrived  at  this  conclusion  does  not  appear.  [In  Olnej'  v.  Bates,  3  Drew.  319,  the  point  did  not 
arise:  for  though  the  child,  whose  issue  claimed  (and"  failed  in  their  claim),  survived  the  mak- 
ing of  the  will,  yet  as  she  also  survived  the  widow  (who  predeceased  the  testator),  the  event 
on  which  the  substitutionarj'  gift  was  expressly  limited  did  not  happen.  The  case  was  also 
influenced  by  a  codicil,  whereby  the  testator  had  himself  put  an  interpretation  on  the  substitu- 
tionary clause.  Note,  however,  that  Smith  v.  Smith  was  classed  by  Komilly,  M.  R.,  as  an 
original  gift  to  the  issue,  26  Beav.  31;  and  see  Loring  v.  Thomas,  1  Dr.  &  Sm.  497,  post,  780.] 

ip)  6 "Sim.  329. 
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of  Christopherson  v.  Naj-lor,  Thornhill  v.  Thornhill,  and  "Wangh  v. 
Waugh  (9),  that  they  were  not  entitled;  but  Sir  L.  Shadwell,  V.-C, 
decided  that  the  gift  included  these  objects.  "  In  this  ease,"  he  said, 
"  there  is  an  original  substantive  gift  to  the  child  or  children  of  E.  T. 
living  at  the  time  of  his  decease,  and  the  issue  of  such  of  them  as 
should  be  then  dead  leaving  issue  ;  and  I  think  that  the  word  '  them ' 
means  nothing  more  than  '  child  or  children.'  This  case,  therefore, 
differs  from  the  first  three  cases  cited  for  the  plaintiffs.  The  testator 
then  saj-s :  '  Such  issue  to  take,  between  or  amongst  them,  the  share 
onlj'  which  their  parent  or  parents  would  have  been  entitled  to,  if  then 
living.'  These  words  were  necessary,  in  order  to  show  what  share  the 
issue  of  a  deceased  child  were  to  take  amongst  them  ;  for,  if  there  had 
been  two  surviving  children,  and  ten  children  of  a  deceased  child,  and 
those  words  had  not  been  used,  there  might  have  been  a  question 
whether  each  of  the  ten  grandchildren  was  not  entitled  to  an  equal 
share  with  the  two  surviving  children." 

So,  in  Clay  v.  Pennington  (r),  where  a  testator  in  a  certain  event 
bequeathed  a  residuary  fund  unto  the  children  of  his  brother  B.  and  their 
lawful  issue,  in  equal  shares  and  proportions,  or  unto  such  of  -them  as 
should  prove  their  right,  to  the  satisfaction  of  the  trustees,  within  two 
years  after  notice  thereof,  to  be  inserted  in  the  London  Gazette.  Some 
of  the  children  o"f  B.  were  dead  at  the  date  of  the  will ;  and  it  was  held 
that  the  issue  of  such  children  were  entitled  to  participate  with  the  other 
children  and  their  issue,  it  being  considered  that  the  gift  included  all  the 
descendants  of  the  brother,  without  distinction,  who  were  living  at  the 
period  in  question.  ' 

*  Again,  in  Rust  v.  Baker  («),  where  a  testator  gave  one-fifth  *776 
part  of  his  residuary  personal  estate  to  A.,  B.  and  C,  and  (if,i]|jfg„  „( 
all  and  every  other  the  children  of  D.,  and  the  issue  of  such  deceased  ob- 
of  his  children  as  shoidd  have  departed  this  life.  Long  before  •'''''^  '"" 
the  date  of  the  will,  D.  had  had  a  child,  who  went  abroad,  and  had  not 
been  heard  of  for  twenty  years.  It  was  held  that  he  must  be  presumed 
to  have  been  dead  at  the  date  of  the  will ;  but  nevertheless  that  his 
children  were  entitled  under  the  bequest. 

.So,  in  Bebb  v.  Beck  with  {t),  where  the  trust  was  for  all  and  every  the 
children  of  J.  B.,  deceased,  to  be  divided  equally  amongst  them  and  the 
issue  of  such  of  them  as  should  he  deceased  share  and  share  alike,  such  issue  to 
he  entitled  to  the  share  of  his  her  or  their  deceased  parents  equally  amongst 
them  ;  Lord  Langdale,  M.  E.,  held  that  the  bequest  included  a  grand- 
child of  J.  B.,  whose  parent  was  dead  when  the  will  was  made  ;  consid- 
ering that  the  effect  of  the  latter  words  was  merely  to  limit  the  amount 

Uq)  2  My.  &  K.  41.  This  case,  however,  though  professedly'  decided  on  the  same  principle 
as  Christopherson  ».  Naj'lor,  must  be  cousidered  as  overruled  by  the  cases  now  under  consider- 
ation.   See  1  Dr.  &  Sm.  S21.]  (»■)  7  Sim.  370. 

(j)  8  Sim.  4i3. 

(()  2  Beav.308.  [See  also  Gaskell  V.  Holmes,  3  Hare,  438;  Coulthurst  v.  Carter,  15  Beav. 
421;  Etches  v.  Etches,  3  Drew.  447.] 
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of  the  share  to  which  the  issue  was  entitled,  not  to  show  that  they  were 
to  take  onl^'  by  way  of  substitution. 

•  And  even  where  there  is  no  original  and  independent  gift  to  the  issue, 
Disinclina-  ^lut  their  claim  is  founded  on  a  clause  apparent!}-  of  mere 
*'"" ."' ™"'''  substitution,  the  court  anxiously  lays  hold  of  slight  expres- 
childien  of  sions  as  a  ground  for  avoiding  a  construction,  which  in  all 
deceased.  probabilitj'  defeats  the  actual  intention,  by  excluding  the 
issue  of  a  deceased  child  from  participation  in  a  general  famil}-  provision. 

Thus,  in  Giles  v.  Giles  (m),  where  a  testator  bequeathed  the  general 
residue  to  trustees,  in  trust  for  all  his  children  living  at  the  decease  of 
his  wife  (to  whom  a  life-interest  had  been  given)  as  tenants  in  common  ; 
and  if  any  such  children  or  child  should  be  deceased  before  his  wife,  and 
should  leave  issue,  then  the  children  of  such  his  son  or  daughter  should 
be  entitled  to  the  portion  of  such  his  son  or  daughter  who  might  be 
deceased  before  the  decease  of  his  wife,  upon  their  attaining  the  age  of 
twent3--one.  yesa's  ;  with  a  proviso,  that,  until  the  portions  thereb}-  pro- 
vided for  any  of  the  said  children  of  his  said  sons  qr  daughters  who  might 
have  died  before  th^ir  mother  should  become  vested,  it  should  be  lawful 
for  his  trustees  to  applj'  the  interest  of  the  portion  to  which  anj-  such 
child  might  be  entitled  in  expectancy  for  the  maintenance  of  such 
*777  child.  The  testator  at  the  date  of  *his  will  had  four  sons  and 
one  daughter,  and  he  had  had  smother  daughter,  who  was  then 
dead,  leaving  children  who  survived  the  testator. 

The  question  was,  whether  these  children  were  objects  of  the  bequest ; 
„,., ,  ,  and  Sir  L.  Shadwell,  V.-C,  decided  that  thej^  were,  con- 
deceased  ob-  sidering  that  the  special  language  of  the  will  authorized  this 
jectsletm.  conclusion,  without  infringing  the  authority  of  the  general 
cases  before  stated,  which  had  been  pressed  upon  him.  He  rehed  par- 
ticularlj'  on  the  expression  "  sons  and  davghters,"  which  he  considered 
to  indicate  that  the  testator  had  the  issue  of  the  deceased  daughter  in 
his  view,  he  having  but  one  daughter  living  at  the  date  of  the  will ;  the 
learned  judge  deeming  it  more  probable  that  the  plural  word  was  used 
in  remembrance  of  the  child  that  had  been  born  and  died,  than  in  antici- 
pation of  a  future  child  to  be  born,  and  be  a  daughter. 

So,  in  Jarvis  v.  Pond  {x),  where  the  testatrix  bequeathed  the  residue 
of  her  property  to  her  daughter  M.  during  her  life,  and  after  her  de- 
cease to  be  divided  among  such  of  the  testatrix's  sons  and  daughters  as 
should  be  living  at  the  time  of  the  decease  of  M.  ;■  and  in  case  of  the  de- 
cease of  any  of  the  testatrix's  said  sons  and  davghters,  the  surviving  chil- 
dren of  any  of  her  sons  and  daughters  to  have  their  father's  or  mother's 
part,  to  be  equally  divided  among  them.  At  the  date  of  the  will  a 
daughter  (B.)  and  two  sons  of  the  testatrix  were  dead,  B.  and  one 
of  the  sons  leaving  issue  ;  and  there  was  only  one  daughter  besides  M. 
living.  The  testatrix  gave  legacies  to  the  surviving  husband  and  widow 
of  two  of  her  deceased  children,  but-  not  to  the  children  of  those  who 

(«)  8  Sim.  360.  (x)  9  Sim.  549. 
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left  issue.  Sir  L.  Siiadwell  held  that  they  were  entitled  to  participate 
in  the  residue.  The  words  "  in  ease  of  the  decease  "  meant  onlj-  this  : 
"  In  case  any  child  or  children  shall  be  then  alive  who  are  the  issue 
of  any  of  my  children  who  are  then  dead  ;  "  though  he  admitted  that 
there  was  some-  violence  in  assigning  a  share  to  the  father  or  mother, 
when  they  never  would  have  taken  any. 

So  in  Gowling  v.  Thompson  (y)  where  a  testator,  having  two  sisters 
but  no  brother  living  at  the  date  of  the  will,  gave  his  resid-  >.  j„  „ 
uary  real  and  personal  estate  to  all  and  every  "his  broth-  brothers  and 
ers  and  sisters  or  their  issue"  in  equal  shares  "  and  to  their  their  issue," 
respective   heirs,   executors,"   &c.  :    it   was  held  by  testator  hav- 

inff  no 

Wood  and  Selwyn,  L.  JJ.,  *  that  the  issue  of  three     *778  brother  liv- 
brothers  and  of  a  sister,  who  had  died  before  the  date  '"§■ 

of  the  will,  were  entitled  to  share  ;  for  that  if  a  testator  spoke  of  his 
brothers  and  sisters  at  a  time  when  he  must  be  taken  to  have  known  (z) 
that  all  his  brothers  and  one  of  his  sisters  were  dead,  the  only  rational 
inference  was  that  he  named  the  brothers  and  sisters  for  the  purpose  of 
showing  how  the  property  was  to  be  divided. 

The  anxiety  of  the  court  that  all  who  are  possessed  of 
equal  family  claims  should  be  included,  was  strongly  mani-  ^^^^y  tf,^ 
fested  in  Re  Sibley's  Trusts  (a),  where  a  testator  gave  the  children  of 
residue  of  his  personal  estate  in  trust  for  all  and  everr  the  or" their  is- 
children  of  his  uncle  R.  or  their  issue  in  equal  shares  :  and  ?"e,''R-be- 

^  jng  long  dead 

devised  all  his  real  estate  in  trust  for  A.  for  life,  and  after  leaving  only 
her  death  to  sell  the  same  and  hold  the  proceeds  upon  trust  surviyinl'^'^" 
for  all  and  every  the  children  of  the  said  R.  or  their  issue  in 
equal  shares  per  capita.  At  the  date  of  the  will  the  facts,  as  known  to 
the  testator,  were  these.  R.  had  Jong  been  dead  :  he  had  had  six  chil- 
dren, two  only  of  whom  were  living ;  fpur  were  dead,  each  leaving 
issue.  It  was  held  bj'  Sir  G.  Jessel,  M.  R.,  that  these  issue  were  en- 
titled to  participate  in  the  proceeds  of  the  real  estate.  He  relied  on  the 
words  "  all  and  every  the  children,"  twice  used,  as  indicating  more  than 
two  (the  two  known  to  be  living) ,  and  on  the  improbability  of  an  in- 
tention to  prefer  the  issue  of  the  two  to  the  issue  of  the  four,  the  rela- 
tionship of  all  six  to  the  testator  being  the  same  and  furnishing  the 
common  and  only  apparent  motive  for  the  gift. 

Again  a  gift  is  not  unfrequentl}'  made  to  such  of  a  class  as  shall  be 
living  at  a  stated,  time  "  or  their  issue."    This  is  in  form  sub-  xo  a  class 
stitution ;  but,  taken  literally,  substitution  in  the  place  of  ''■^'"S  ^\ » 
the  same  persons  as  will  themselves  take  ;  which  is  contra-  or  their  is- 
dictorj-  and  would  be  inoperative.     It  is  therefore  construed  ^"''• 
as  introducing  the  issue  of  such  of  the  class  as  at  the  time  stated  shall 

[(!/)  L.  R.  11  Eq.  366,  n.    See  also  Ke  Jordan's  Trusts,  2  N.  R.  57 ;  Barnaby  v.  Tassell, 
L.  K.  llEq.363. 

(2)  The  testator's  knowledge  of  these  circumstances  can  seldom  be  assumed  bevond  those 
affecting  his  own  immediate  family.    7  D.  M.  &  G.  496,  8  Ch.  D.  63,  5  Ch.  D.  501.  " 

(a)  5Ch  D.494. 
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be  dead;  and  this,  of  course,  by  way  of  addition  and  not  of  substitu- 
tion ;  thus  assimilating  the  case  to  Tytherleigh  «.  Harbin,  and  admit- 
ting issue  of  persons  dead  at  the  date  of  the  will  (i) . 
*779  *But  if  the  gift  be  to  such  of  a  class  as  are  living  at  one  time 
Distinction  <"'  ^^^  issue  of  such  as  shall  die  before  another  time,  the  lat- 
where  gift  is   ter  words  may  bj^  possibility  have  some  operation  by  way  of 

CO  SUCH  aS  aTc  ^  ■  •  ^  aii        *  ^ 

living  at  one  substitution,  and  will,  it  seems,  be  construed  in  that  their 
issueof  such  '^'^t^'^^l  Sense.  Thus  in  "West  v.  Orr  (c)  where  a  testator 
as  are  living  gave  the  residue  of  his  estate  to  his  wife  for  life,  and  after 
at  another.  ^^^  death  to  be  divided  equally  amongst  such  of  the  Children 
Wests.  Orr.  of  his  late  sisters  A.  and  B.  as  should  survive  his  wife  and 
attain  twentj--one :  "but  in  case  any  of  such  children  shall  be  dead  at 
mj'  decease  leaving  issue  then  such  issue  shall  take  the  share  of  their 
deceased  parent."  A  daughter  of  A.  had  died  before  the  date  of  the 
will,  leaving  issue  who  claimed  a  share,  arguing  that  "  such"  could  not 
mean  children  of  the  sisters  who  should  survive,  but  merely  meant 
children  of  the  sisters,  and  that  the  gift  was  to  the  children  who  should 
survive  the  sisters,  and  the  issue  of  children  who  should  be  dead  at  the 
testator's  decease.  But  it  was  held  by  Sir  J.  Bacon,  V.-C,  and  on 
appeal  by  the  L.  JJ.,that  the  claim  could  not  be- maintained.  The 
V.-C.  said:  "  One  must  first  ascertain  the  class  referred  to,  and  that 
class  I  find  to  be  —  children  of  the  testator's  two  sisters  who  should 
survive  his  widow  and  attain  twenty-one.  The  testator  says,  '  in  case 
any  of  such  children '  —  still  referring  back  to  the  children  whom  he  had 
before  defined  —  shall  be  dead  at  his  decease  leaving  issue,  such  issue 
shall  take.  As  I  cannot  find  in  this  will  any  share  or  interest  which 
would  have  been  taken  by  the  parent  of  this  infant  plaintiff,  I  cannot 
find  that  the  plaintiff  is  entitled  to  any  share  at  all  under  the  will." 

According  to  this  construction  of  the  words  "such  children,"  it  is 
obvious  that  issue  could  never  take  by  way  of  substitution  unless  the 
testator's  wife  (to  whom  he  gave  a  life-interest)  died  in  his  lifetime ; 
and  then  only  in  the  event  of  a  child  dying  in  the  interval  between  her 
death  and  his.  Perhaps  it  was  to  widen  the  extremely  narrow  scope 
thus  given  for  the  operation  of  the  clause  that  Sir  W.  James,  L.  J., 
propounded  another  view.  He  said,  "  If  the  words  had  been  '  among 
such  of  the  children  of  mj'  late  sisters  as  shall  survive  me,  but  if  any  of 
such  children  shall  be  dead  at  my  decease  leaving  lawful  issue,'  then 
possibly  it  might  have  been  considered  that  we  could  have  said  that 
this  was  not  a  substitutional  class  (qu.  clause).     But  here  the  words 

(6)  Re  Philps'  Will,  L.  R.  7  Eq.  151;  Burt  v.  Hellyar,  L.  E.  14  Eq.  160 ;  Wingfield  v.  Wing- 
field,  9  Ch.  D.  658:  Psnston  v.  Penston,  W.  N.  1880,  p.  113.  And  see  cases  where  the  death 
was  after  the  will.  King  Ji.  Cleaveland,  26  Beav.  26,  4  De  G.&  J.  477;  Shand  v.  Kidd„19  Beav. 
310;  Attwood  t).  Alford,  L.  R.  2  Eq.  479.  In  Congreve  v.  Palmer,  16  Beav.  435,  the  gift  was, 
after  the  death  of  A.,  "  to  her  sisters  or  their  children  living  at  her  decease;  "  and  children  of 
a  sister  dead  al  the  date  of  the  will  were  excluded:  It  was  probably  considered  that  the  sole 
antecedent  to  "their"  was  "children"  unaffected,  or  not  yet  affected,  by  the  subsequent 
words  "  living  at  her  decease." 

(c)  8  Ch.  D.  60.    See  also  Miller  v.  Chapman,  24  L.  J.  Ch.  409. 
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*  seem  to  me  to  prevent  that.  .  .  .  And  seeing  that  ordinarily  *780 
speaking  the  gift  to  a  class  is  a  gift  to  a  class  of  persons  living, 
it  appears  to  me,  putting  the  two  sentences  together,  that  the  plain 
grammatical  construction  of  the  will  is  this,  — '  equally  amongst  such 
of  the  children  now  living  of  my  late  sisters  A.  and  ]?.  as  shall  survive 
my  said  wife,  but  in  case  any  of  such  children,'  —  that  is  any  of  the 
children  now  living  (d)  —  '  shall  be  dead  at  my  decease  leaving  lawful 
issue,  then  I  direct  that  such  issue  shall  take  the  share  of  their  deceased 
{)arent.'  He  is  dealing  with  the  class  who  are  living  at  the  da,te  of  his 
will,  but  who  might  possiblj'  die  between  the  date  of  his  will  and  of  his 
own  death,  and  then  the  whole  gift  taken  grammatical!}'  is  consistent." 
This  construction  would  still  (as  the  L.  J.  observed)  exclude  issue  of 
children  dj-ing  between  the  testator's  death  and  the  death  of  his  wife, 
if  (as  happened)  she  survived  him.  Either  construction  defeated  the 
plaintiff's  claim  ;  and  considering  that  by  interpolating  the  words  "  now 
living,"  and  using  them  as  the  sole  antecedent  to  the  word  "  such,"  to 
the  exclusion  of  the  very  words  of  the  will  "  as  shall  survive  my  wife," 
the  grammatical  meaning  of  the  will  was  essentially  changed,  the  V.-C.'s 
construction  will  perhaps  be  preferred. 

The  leading  authority  on  another  frequent  form  of  gift  is  Loring  v. 
Thomas  (e),  where  a  testatrix  devised  real  estate  in  trust  .       ^  ,  , 

T/.  s  ,,1  T     T    •  T      Issue  to  take 

(after  successive  life-estates)  to  sell,  and  to  pay  and  divide  what  tiieir 

one  fourth  of  the  proceeds  equall}'  between  all  and  eveiy  the  have'Len"'*^ 

children  of  her  late  aunt  D.,  and  the  other  shares  between  entitled  tu  if 

the  children  of  her  late  aunts  E.  and  M.  and  her  uncle  F. ;    '^'"^' 

provided  that  if  "  any  child  or  children  of  the  said"  D.,  E.,  M.  and  F. 

"shall  die  in  my  lifetime"  leaving  children  who  should  survive  her 

and  attain  twentj'-one,  then  "the  child  or  children  of  each  such  child  so 

d^'ing  in  mj'  lifetime  shall  represent  and  stand  in  the  place  of  his  her  or 

their  deceased  parent  or  respective  parents,  and  shall  be  entitled  to  the 

same  share  or  shares  which  his  her  or  their  deceased  parent  or  parents 

would  have  been  entitled  to  if  living  at  m}-  decease."     Some  of  the 

children  of  the  aunts  and  uncle  had  died  before  the  date  of  the  will 

leaving  children  who  survived  the  testatrix  and  attained  twentj'- 

one.     It  was  *held  by  Sir  R.  Kindersley,  V.-C,  that  these     *781 

children  of  predeceased  children  were  entitled  to  shares.     He 

observed  that  the  words  were  not  "if  anj^  of  the  said  children,"  or 

"  any  such  child,"  but  generally  "  any  child  or  children,"  and  ("  shall 

die''  being,  on  the  authority  of  Christopherson  v.  Naylor,  construed 

"shall  have  died")  the  predeceased  children  of  an  aunt  answered  the 

hypothetical  description  of  children  who  would  have  been  entitled  if  living 

(d)  If  this  interpolation  is  right  here,  ought  it  not  also  to  be  made  in  the  hypothetical  case 
put  by  the  L.  J.,  "Such  of  the  children  of  my  late  sisters  as  shall  survive  me"'/  Compare  the 
same  learned  judge's  view  of  the  grammatical  effect  of  "  such  "  in  Heasman  s.  Pearse,  L.  R. 
7  Ch.  285. 

(e )  1  Dr.  &  Sm.  497.  See  also  Re  Chapman's  Will,  32  Beav.  382 ;  Adams  v.  Adams,  L.  R. 
14  Eq.  246;  Re  Woolrich,  11  Ch.  D.  663. 
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at  the  testatrix's  decease  as  literally  as  children  who  died  between  the 
date  of  the  will  and  the  testatrix's  death. 

But  it  seems  that  (as  hinted  by'Sir  R.  Kindersley)  this  construction 
Distinctio  ^^  ^'^^  admissible  if  the  words  are  "if  any  of  the  said  ehil- 
■wheie  the  dren  shall  die."  The  additional  word  was  in  Ee  Thompson's 
di-eVor'the"'  Trusts  (/)  held  to  confine  the  word  "  children,"  to  which  it 
issue  of  the  was  annexed,  strictly  to  such  children  as  were  before  desig- 
nated as  legatees,  and,  therefore,  to  exclude  the  issue  of 
such  as  were  dead  at  the  date  of  the  will ;  although  the  gift  to  issue  was 
not  even  in  form  substitutionary',  but  '■  to  my  children  then  (i.e.  at  the 
expiration  of  a  previous  interest)  living,  and  the  child  or  children  of  such 
of  mj  said  children  as  shall  then  be  dead,"  the  grandchildren  to  take 
such  shares  as  their  parents  would  have  been  entitled  to  in  case  thej' 
had  been  then  living.  Sir  W.  Wood,  V.-C,  thought  that  "  said"  could 
not  be  explained  like  "  their"  or  "  them  "  in  Tytherleigh  v.  Harbin  and 
Gaskell  v.  Holmes,  and  he  could  not  strike  it  out. 

And  in  Ee  Eiddell  {g),  where  a  testator  after  his  wife's  death  be- 
queathed "  to  the  brothers  of  my  said  wife  or  the  children  of  the  same  if 
tliej-  be  dead  when  this  portion  of  my  will  comes  into  force,  thej'  only 
taking  the  share  which  would  have  been  their  parent's  portion  had  they 
been  living  at  the  decease  of  mj'  wife ; "  it  was  held  bj'  the  L.  JJ.,  that 
the  case  was  within  Christopherson  i'.  Naylor,  and  that  the  children 
of  a  brother  who  was  dead  at  the  date  of  the  will  were  not  entitled  to 
participate. 

In  a  case  where  the' gift  was  to  "my  brothers'  and  sisters  or  their 
Brother  dead  heirs,"  it  was  held  bj-  Sir  C.  Hall,  V.-C;,  that  the 

before  fes-  *782  "  heirs  "  *  of  a  brother  who  was  dead  before  the  tes- 
tator's bhth.  ^^^^^^  ^^^  ^^i.i^  ^^g  ^^^  included  {h). 

.  And  it  has  been  suggested  that  the  gift  to  issue  in  this  form  (i.e.  to 
a  class  living  at  a  particular  time  or  their  issue)  ma}-  be  intended  to 
take  effect  only  in  case  all  the  parents  are  dead  at  the  time  referred 
to  (?)  :  a  view  which  the  court  would  probably  be  slow  to  adopt. 

The  rule  which  excludes  from  a  substitutionary  gift  children  of  objects 
„, ., ,       ,     dead  at  the  date  of  the  will,  does  not  applv  where  the  origi- 

Chilflren  of  .  ,■;,..,  ^, 

jm-sma  des-  nal  gift  is  not  to  a  class,  but  to  designated  individuals.  The 
ardate  oT''  distinction  is  clear  :  the  latter  case  comes  within  the  principle 
•will  entitled  .  of  Barrel  V.  Molesworth  ;  for  there  can  be  no  difference  be- 
of  sulstitu-  tween  the  case  of  a  gift  to  a  person  known  b}^  the  testator  to 
*'°°-  be  alive,  and  in  the  event  of  his  death  to  his  children,  and  a 

gift  to  a  person  whom  the  testator  maj-  suppose  or  believe  to  be  living, 

(/ )  2  W.  R.  218,  5  D.  M.  &  G.  280  (see  2  De  G.  &  J.  157);  and  see  per  Wood,  V.-C,  Re 
.Tnrtian's  Trusts,  2  N.  R.  58.  The  distinction  was  rejected  by  Malins,  V.-C,  Ke  Potter's 
Trust,  L.  R.  8  Er|.  52,  but™. 

(g)  W.  N.  1880,  p.  94.  But  see  the  restrictive  effect  of  the  word  "  such  "  in  a  similar  posi- 
tion ffot  rid  of,  to  suit  "  the  general  scheme  "  of  a  specially-worded  will ;  Heasman  v.  Pearse, 
L.R.  7Ch.275,285. 

(A)  W^insfleld  ».  Winccfleld.  9  Ch.  D.  658.  666. 

(i)  Per  Romillv,  M.  K.,  Attwood  v.  Alford,  L.  R.  2  Eq.  479. 
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but  who  is  in  fact  dead,  with  a  gift  over  to  his  children  in  case  of  his 
death  (l).  But  where  the  gift  is  to  a  class,  the  testator  is  always  sup- 
posed to  include  only  living  objects,  unless  a  different  intention  appears 
by  the  will  (m) . 

Where,  however,  the  bequest  to  the  primary  legatees,  Distinction 
though  not  a  class-gift,  is  expressly  limited  to  those  living  at  mary  gift  is 
the  date  of  the  will,  a  merely  substitutionary  clause  cannot  \°  ?"<>''  ^  ,^''® 

iivincT  a.t  the 

operate  in  favor  of  the  children  of  any  then  dead  (re)].  date  of  the 

will. 

These  cases,  it  is  conceived,  fully  warrant  the  position  tliat,  in  the 
absence  of  an  explanatorj''  context,  a  gift  over,  to  take  effect  General  con- 
in  the  event  of  the  prior  devisee  or  legatee  dying  under  cer-  preceding""' 
tain  circumstances,  applies  to  the  event  happening  in  tlie  cases, 
lifetime  of  the  testator ;  the  prevention  of  lapse  being,  it  is  considered, 
one  of  the  purposes  of  such  substituted  gift. 


II.  1.  We  now  proceed  to  examine  the  second  class  of  Whether  gift 
cases  before  referred  to,  namely,  those  in  which  .the  question  effect  on  hap- 
has  been  —  whether  the  substituted  gift  takes  effect  in  the  pemng  of 

T  ,  J  event  subse- 

event  of  the  prior  legatee  dj'ing  subsequently  to  the  tes-  quent  to 

tutor's  decease,  under  *  the  circumstances  prescribed ;  *783  {^^^^^_ 

and  if  so,  then,  whether  at  any  time  subsequently. 

[The  general  rule  is]  that  where  the  context  is  silent,  the  words  re- 
ferring to  the  death  of  the  prior  legatee,  in  connection  with  some  col- 
lateral event',  apply  to  the  contingency  happening  as  well  after  as  before 
the  death  of  the  testator  (o) . 

Thus,  in  Allen  v.  Farthing  (jo),  where  a  testator,  after  directing  that 
a  sum  of  200/. ,  recently  paid  to  his  daughter,  should  be  de-  Alien  v. 
ducted  from  the  amount  of  any  moneys,  or  any  share  of  his  Farthmg. 
personal  estate,  thereinafter  bequeathed  to  her,  or  to  which  she  should 
be  entitled  under  and  by  virtue  of  that  his  will,  proceeded  to  devise  all 
his  real  estate  to  trustees  upon  trust  for  sale,  and  to  apply  the  ipoweys 
to  arise  therefrom  upon  the  trusts  thereinafter  declared  concerning  his 
personal  estate.  The  testator  then  bequeathed  his  personalty  to  the 
same  persons,  upon  trust  to  get  in  and  recover  the  same,  and  to  pay  and 
divide  the  same  moneys  estate  and  effects  unto  and  between  his  son 
John  Allen  and  his  daughter  Ann  Smith,  in  equal  moieties,  share  and 
share  alike,  the  share  of  the  daughter  to  be  for  her  separate  use ;  and, 

(I)  Ire  0.  King,  16  Beav.  46;  Hannam  v.  Sims,  2  De  G.  &  J.  151;  Re  Sheppard's  Trust,  1 
K.  &  J.  269. 

(m)  Parker  «.  Tootal,  11  H.  L.  Ca.  164, 166. 

(re)  See  Crook  v.  Whitley,  26  L.  J.  Ch.  350;  the  report  in  7  D.  M.  &  G.  490,  omits  this 
point,  except  in  the  marginal  note.] 

[(o)  Mr.  Jarman  thought  it  hazardous  to  lay  down  this  as  a  general  rule.  But  subsequent 
authorities,  it  is  conceived,  have  established  it.] 

(p)  MS.,  12th  Nov.  1816.  This  case  and  the  decree  thereon  are  stated  2  Mad.  .310,  but 
without  the  arguments  and  judgment,  which  are  necessary  to  elucidate  the  principle  of  the  de- 
cision; the  author  has,  however,  been  favored  with  a  note"  of  them  by  a  friend. 
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in  case  of  the  death  of  either  of  them,  the  said  John  Allen  and  Ann  Smith 
leaving  any  child  or  children  him  or  her  surviving,  upon  trust  that  the  said 
trustees  should  stand  possessed  of  the  said  moiety  of  the  said  estate  so 
given  to  him  or  her  the  said  J.  Allen  and  A.  Smith  as  aforesaid,  in  trust 
for  such  child  or  childi-en,  as  and  when  they  should  attain  twenty-one, 
and  in  the  meantime  to  apply  the  income  for  maifttenance  ;  and  in  case 
of  the  death  of  either  of  them  the  said  John  Allen  and  Ann  Smith  leaving  no 
issue  lawfully  begotten,  then  upon  trust,  as  to  the  moiety  of  him  or  her 
so  dying,  for  the  survivor  of  them.  The  son  and  daughter  having  sur- 
vived the  testator  claimed  absolute  interests  in  the  residue,  contending 
that  the  several  gifts  in  favor  of  the  children  and  the  survivor  respec- 
tively were  intended  to  provide  onlj'  for  the  event  of  the  legatee's  dying 
in  the  testator's  lifetime  ;  and  that  the  terms  in  which  the  testator  had 
directed  the  200?.  to  be  deducted  out  of  his  daughter's  share  aided  this 

construction.  Sir  J.  Leadi,  V.-C,  however,  held  that  the  tes- 
*784    tator's  children  took  life-interests  only.      He  observed  *  that 

where  a  testator  refers  to  death  simplj',  the  words  are  necessarily 
The  event  of  held  to  mean  death  in  his  (the  testator's)  lifetime,  the  lan- 
fngdiiiuren  S'^^S^  expressing  a  contingency,  and  death  generally  being 
iicM  to  apply  not  a  contingent  event  (though  even  then  slight  circum- 
after™sta-  Stances  would  vary  the  construction)  ;  but  in  the  present 
tor's  death,  instance  it  was  not  necessar}'  to  resort  to  such  a  construction, 
the  event  described  being  not  death  simplj;^,  but  death  leaving  children, 
so  that  there  was  a  clear  contingencj^  expressed,  and  nothing  to  prevent 
the  words  from  having  full  scope.  Although  the  trustees  were  directed 
to  "pay"  and  "divide"  the  property  between  the  son  and  daughter, 
j'et  these  words  were  to  be  taken  in  connection  witti  the  subsequent 
limitations,  which  ut  down  and  qualified  them  (/))  ;  and  his  Honor 
thought  that  the  argument  founded  on  the  manner  in  which  the  advance 
of  200/.  was  directed  to  be  deducted  out  of  the  daughter's  share  was 
too  weak  and  inconclusive- to  control  the  words. 

So,  in  Child  v.  Giblett(y),  where  a  testator  bequeathed  the  residue 
of  his  estate  to  trustees,  upon  trust,  after  payment  of  his  debts,  to  di- 
vide the  same  between  his  two  daughters,  A.  and  B.,  share  and  share 
Gift  over  on  alike,  to  whom  he  bequeathed  the  same  ;  and  in  case  of  the 
A.  manning  death  of  either,  the  testator  gave  the  whole  to  the  survivor, 
eliildren  ex-  ''"*''  *'*  '^^  event  of  their  marrying  and  having  children,  then  to 
tended  to        tiie  child  Or  children  of  them,  or  the  survivor  of  them,  if  they 

t!V6nt  ttftCT 

death  of  should  attain  the  age  of  twenty-one  j-ears,  but  if  not,  then 
testator.  among  the  children  of  C,  share  and  share  alike  ;  and  if  only 
one  child,  then  the  whole  thereof  to  that  one  -child.  A.  and  B.  both 
survived  the  testator ;  and  the  question  was,  whether  they  were  entitled 
to  the  property  absolutely,  or  for  life  only.  Sir  J.  Leach,  M.  E.,  held 
that  they  took  life-interests  only.     "  The  rule  is,"  he  said,  "  that  where 

Up)  See  also  Bowers  «.  Bowers,  L.  E.  5  Ch.  244,  251.  But  ct.  Ware  v.  Watson,  7  D.  M. 
&  G.  248.]  .        (S)  3  My.  &  K.  71. 
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there  is  a  bequest  to  two  persons,  and,  in  case  of  the  death  of  one  of 
them,  to  the  survivor,  the  words  'in  case  of  the  death'  are  to  be  re- 
stricted to  the  life  of  the  testator :  but  the  question  is,  whether  the  first 
expression  used  bj'  this  testator,  to  which  this  rule  would  apply,  is  not 
qualified  by  the  subsequent  words  of  the  will.  The  testator  cannot  pos- 
sibly have  intended  that  th^  children  of  C.  should  take,  in  the  event  of 
a  marriage  of  his  daughters,  and  their  death  without  children  in  his  life- 
time, and  that  they  should  not  take  in  the  event  of  the  marriage 
of  his  daughters,  and  their  dying  *  without  children  after  his  de-  *785 
cease.  That  would  not  be  a  rational  distinction.  lam  of  opinion, 
therefore,  that  the  general  rule  is  here  qualified  by  the  subsequent  words 
used  by  the  testator,  and  that  in  the  event  of  A.  dying  without  children, 
or  if  she  should  have  children  and  none  of  them  live  to  attain  the  age 
of  twenty-one,  the  children  of  C.  will  be  entitled  to  the  residuary  prop- 
ertj'  of  the  testator." 

[And  in  Smith  v.  Stewart  (r),  where  a  testator  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  in  different  shares  amongst 
several  persons,  and  directed  that  the  whole  of  the  said  legatees  should 
have  the  benefit  of  survivorship  between  them  in  the  event  of  any  one 
or  more  of  them  dying  without  leaving  issue :  the  question  was,  whether 
the  legatees  acquired  an  indefeasible  interest  by  surviving  the  testator  ; 
and  Sir  J.  K.  Bruce,  V.-C,  decided  that  they  did  not.] 

Sometimes,  however,  it  happens  that  a  devise  in  fee-simple  is  fol- 
lowed by  alternative  limitations  over  which  collectively  pro-  Gifts  over, 
vide  for  the  event  of  the  death  of  the  devisee  under  all  ™mprising 

every  pos- 

possible  circumstances.  In  such  a  case,  the  words  of  con-  sibie  event, 
tingency  are  read  as  applying  exclusively  to  the  happening  testator's'" 
of  the  event  in  the  testator's  lifetime,  in  order  to  avoid  re-  lifetime. 
pugnancy,  inasmuch  as  the  alt^native  limitations,  if  not  so  qualified 
and  restricted  in  construction,  would  reduce  the  prior  devise  in  fee  to 
an  estate  for  life.  Thus,  in  Clayton  v.  Lowe  («),  where  a  testator  gave 
his  residuary  real  and  personal  estate  to  be  equally  divided  between 
his  three  grandchildren,  A.  B.  and  C,  share  and  share  alike,  forever; 
and  if  either  of  them  should  happen  to  die  without  child  or  children  lawfully 
begotten,  then  he  directed  that  such  part  or  share  of  the  one  so  dying 
should  be  equally  divided  amongst  the  surviving  brothers  or  sister ;  hut 
if  any  of  his  grandchildren  should  die  and  leave  child  or  children  lawfuUy 
begotten,  that  such  child  or  children  should  have  their  parent's  share 
equally  divided  amongst  them,  share  and  share  alike.  All  the  grand- 
children survived  the  testator,  and  on  a  case  from  Chancery  it  was  held 
in  K.  B.  that  in  the  events  which  had  happened  they  took  estates  in  fee- 
simple  as  tenants  in  common. 

[(r)  4  De  G.  &  S.  252.  See  also  Gawler  v.  Cadbv,  Jac.  346 ;  Gosling  ii.  Townshend,  17 
Beav.  245,  affirmed  on  distinct  grounds,  2  W.  R.  23 ;  Johnston  v.  Antrobus,  21  Beav.  556  (as 
to  the  pecuniary  legacv);  Kandfield  v.  Randfield,  8  H.  L.  Ca.  225,  236  (real  estate);  Bowers 
V.  Bowers,  L.  R.  5  Ch."  244.1 

(«)  5  B.  &  Aid.  636. 
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The  reasons  for  this  conclusion  do  not  appear,  but  we  may  presume 
Remark    n  them  to  be  in  consistencj'  with  the  argument  (ah-eady 

Clayton  v.  *786  *  noticed)  which  was  strongly  urged  by  the  very  able 
^°'^^'  counsel  for  the  plaintiffs,  namely,  that  the  several 

alternative  limitations  would,  unless  confined  to  the  happening  of  the 
event  in  the  testator's  lifetime,  operate  to  cut  down  the  fee  previous^ 
Clayton  v  devised  to  an  estate  for  life  (t)  ;  [and  on  this  ground  the  case 
Lowe  con-  was  followed  with  express  approbation  of  the  doctrine  con- 
"^  tained  in  it,  in  Gee  v.  Mayor  of  Manchester  (m),  where  a 

testator  gave  his  freehold  leasehold  and  pei'sonal  property  among  his 
children  in  manner  following :  to  his  son  A.  one  seventh  share  of  his 
property,  to  his  heirs,  executors,  and  administrators.  And  he  gave  one 
seventh  share  to  each  of  his  other  six  children  in  similar  terms ;  and 
provided,  that  in  case  any  of  his  sons  or  daughters  died  without  issue, 
that  their  share  returned  to  his  sons  and  daughters  equally  ;  and  in  case 
any  of  his  sons  and  daughters  died  and  leaving  issue,  that  they  should 
take  their  deceased  parent's  share.  On  a  case  from  Chancery  it  was 
held  in  Q.  B.  that  each  child  who  survived  the  testator  took  an  inde- 
feasible estate  in  fee  in  the  real  estate  and  an  absolute  interest  in  the 
leaseholds. 

So,  in  Woodburne  v.  Woodburne  (x),  where  a  testator  gave  all  his 
real  and  personal  estate  upon  trust  for  his  brothers  and  sisters  (naming 
them),  their  heirs,  executors,  administrators  and  assigns;  and  declared 
that  if  anj'  of  his  said  brothers  and  sisters  should  die  without  leaving 
issue,  his  or  her  share  should  go  to  the  survivors,  and  that  if  anj'  of  his 
brothers  and  sisters  should  have  left  issue,  such  issue  should  be  entitled 
to  their  parent's  shares  ;  it  was  held  by  Sir  J.  Stuart,  V.-C,  that  the 
brothers  and  sisters,  having  survived  the  testator,  were  absolutely  en- 
titled to  the  estate.]  « 

Where,  however,  the  gift,  which  precedes  the  alternative  gifts  over, 

^.  .     .         is  not  (as  in  the  preceding  cases)  absolute  and  unqualified. 

Distinction       ,        .     ^     „  ,         ;         •,.,„..,.  .  ,  . 

where  prior     but  18  SO  framed  as  to  admit  of  its  being,  without  inconsis- 

^''^Tdasa  tency  or  violence,  restricted  to  a  life-interest,  the  ground 
mere  life-  for  the  construction  adopted  in  these  cases  failing,  the  gift 
interest.  in  .question  is  held  to  confer  a  life-interest  only,  there  being 

no  reason  why  the  fullest  scope  should  not  be  given  to  the  several  alter- 
native gifts  over. 
*787        *  As  where  (y)  a  testatrix  bequeathed  to  A.  the  sum  of  iOOL, 
to  be  vested  in  the  public  funds,  the  interest  whereof  she  should 
receive  when  she  attained  twenty-one.     In  the  event  of  her  decease  at  be- 

(f)  However  the  devise  in  Clayton  i\  Lowe,  of  the  shares  of  grandchildren  who  should  die 
without  children,  would  not  apply  to,  and  would  therefore  leave  the  fee  in,  the  last  survivor, 
who  might  die  without  children;  and  this  makes  a  solid. difference  between  sucli  a  devise  and 
a  mere  estate  for  life;  [L.  R.  5  Oh.  2D0.] 

Uu)  17  Q.  B.  737.  K.  Bruce,  V.-C,  expressed  a  different  opinion  upon  the  same  case,  19 
L.  J.  Ch.  151,  14  Jur.  825. 

M  2.3  L.  J.  Ch.  336.] 

ly)  Miles  v.  Clark,  1  Kee.  92;  [see  Tilson  v.  Jones,  1  R.  &  My.  553,  ante,  760. 
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fore  or  after  the  said  period,  the  sum  so  bequeathed  to  be  divided  be- 
tween B.  and  C.  liOrd  Langdale,  M.  E.,  said  that  tlie  words  "at 
before  or  after "  involved  all  time  present,  past  and  future,  and  that 
the  onl3'  construction  to  be  put  on  these  words  therefore  was,  "in  the 
event  of  her  decease,  whenever  that  event  might  happen." 

[It  tvas  scarcely  possible,  indeed,  to  put  any  other  construction  on 
this  will.  The  reference  was  expressly  to  the  age  of  twentj'-one  years  ; 
and  therefore  no  room  was  left  to  implj'  a  reference  to  anj-  other  or  ad- 
ditional period,  as  the  death  of  the  testator.  The  case  differs,  therefore, 
from  the  two  preceding,  in  which  the  manner  and  not  the  period  of 
death  was  the  circumstance  to  which  express  reference  was  made. 

A  clearer  illustration  of  the  distinction  is  afforded  by  Cooper  v. 
Cooper  (z) ,  in  which  a  testator  bequeathed  the  residue  of  his  personal 
estate  equally  between  his  four  children  (naming  them),  and  in  case  of 
the  death  of  either  of  them  leaving  issue  then  the  issue  of  such  child  to 
take  the  parent's  share ;  but  in  the  event  of  their  dying  without  leaving 
issue  then  the  share  of  the  one  so  dying  to  become  part  of  the  residue 
of  his  personal  estate.  There  being  no  words  in  the  primary  bequest  ex- 
pressly giving  an  absolute  interest  (as  there  were  in  Claj'ton  v.  Lowe 
and  Gee  v.  Mayor  of  Manchester),  there  was  no  danger  of  irhputing 
two  inconsistent  intentions  to  the  testator  in  refusing  to  hold  the  be- 
quest absolute  upon  the  testator's  death :  and  it  was  therefore  held 
by  Sir  W.  P.  Wood,  V.-C,  that  the  children  took  life-interests  only  (a). 

The  general  rule  which  permits  the  gift  over  to  take  effect  upon  the 
happening  of  the  contingency  at  any  time  after  the  testator's  The  event  re- 
death  is  of  course  excluded  by  any  context  which  shows  that  stricted  to 

tliG  testator' s 

the  testator  did  not  intend  it  so  to  operate.     Thus  in  Re  death  by  the 
Anstice  (b),  where  a  testatrix  gave  the  residue  of  her  per-  <=on'ext. 
sonal  estate  to  trustees  in  trust  to  pay  and  divide  the  same  in  equal  shares 
between  her  two  cousins  A.  and  B.  ;  and  "in  case  either  of  them 
should  be  married  at  the  time  of  her  said  legacy  becoming  *  payable,     *788 
then  the  same  shall  be  paid  or  disposed  of  for  her  separate  use, 
and  her  receipt  alone  for  the  same  shall  be  a' sufficient  discharge  ;  "  and  in 
case  either  of  them  should  die  without  leaving  issue,  then  her  share  to 
go  to  her  sister ;  and  in  case  both  should  die  without  leaving  issue,  then 
over  ;  it  was  held  by  Sir  J.  Romillj",  M.  R.,  that  this  meant  death  in  the 
testatrix's  lifetime,  for  the  legatees  (if  married)  were  to  be  competent  to  ' 
give  a  full  discharge  for  their  legacies  when  they  became  pa^-able,  which 
was  inconsistent  with  a  gift  over  upon  an  event  to  happen  at  any  time 
during  their  lives. 

So  where  the  gift  was  to  several  as  tenants  in  common,  and  in 
case   any  of  them  should   die  without  leaving  issue,  the   shares   of 

(z)  1  K.  &  J.  658. 

(a)  See  also  Bowers  v.  Bowers,  L.  R.  5  Ch.  24:4;  Gosling  v.  Townshend,  2  W.  E.  23. 
Rogers  v.  Waterhouse,  4  Drew.  329,  and  Rogers  v.  Rogers,  7  W.  R.  541,  cannot  be  relied  on 
contra. 

(4)  23  Beav.  135. 
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The  event  re-  them  SO  dnng  were  to  go  to  the  others  and  to  the  issue  of 

strictBQ  bv  »  •»      o  f 

the  context,  such  of  them  as  should  die  leaving  issue  in  equal  shares, 
such  issue  to  take  the  shares  which  their  respective  parents  would  have 
taken  if  living ;  it  was  clear  that  the  interest  of  the  original  legatees 
was  not  to  be  defeasible  during  their  whole  lives  {x) .  And  the  circum- 
stance that  one  of  several  alternative  gifts  over  is  expressly  confined 
to  death  without  issue  under  twenty-one  is  a  strong  argument  that  the 
other,  though  in  terms  indefinite,  was  intended  to  be  so  confined  too  {y). 

Again  in  Clark  v.  Henrj'  (z),  where  a  testator  gave  all  he  possessed 
tQ  be  equally  divided  between  his  sisters  A.  and  S.  for  their  sole  use 
and  benefit  independent  of  any  one  they  might  marry ;  and  directed  his 
personal  propertj'  consisting  of  clothes,  plate,  wines,  stores,  musical  in- 
struments, cabin  furniture,  &c.,  to  be  sold  and  the  proceeds  invested  in 
his  sisters'  names  as  they  should  direct,  his  sister  A.  (who  had  attained 
the  age.  of  twentj'-flve)  to  have  the  immediate  control  of  her  share  of 
his  personal  property,  and  his  sister  S.  on  attaining  the  age  of  twenty- 
five,  until  which  time  her  uncle  W.  would  hold  it  in  trust  for  her ;  and 
in  case  of  the  death  of  either  sister  before  the  testator  or  before  marry- 
ing and  having  children,  the  whole  of  the  property  he  might  die  pos- 
sessed of  to  go  to  the  survivor.  It  was  held  that  A.  on  attaining 
twenty-five,  although^  she  had  not  married,  was  absolutely  entitled  to  a 
moietj'.  There  might  be  some  difficult}',  it  was  observed,  in  applying 
the  words  of  the  gift  over  to  both  sisters  ;  but  they  must  be  construed 
with  reference  to  the  former  words :  whatever  else  the  testator 
*789  maj'  have  meant,  he  *  certainly  meant  that  when  either  sister 
attained  twenty-five  she  should  have  her  share. 

And  in  Ware  v.  Watson  (a)  where  a  testator  gave  his  residuary  estate 
"  to  be  divided  into  six  equal  shares,  being  as  many  as  I  have  children 
now  living,  one  of  the  said  shares  to  be  for  the  benefit  of  each  of  my 
said  children  in  manner  hereinafter  mentioned,  the  share  of  each  of  my 
sons  W.,  H.,  and  J.  to  be  paid  assigned  and  transferred  to  him  as  soon 
as  convenient  after  my  decease,  and  the  shares  of  daughters  E.,  A.,  and 
S.  to  be  vested  interests  for  their  benefits  in  manner  hereinafter  men- 
tioned': "  provided  that  if  any  of  his  sai^  sons  shovld  die  without  issue 
living  at  his  decease  his  share  (accruing  as  well  as  original)  should  go  to 
the  survivors  equally :  the  trustees  were  then  directed  to  stand  pos- 
sessed of  the  shares  of  the  daughters  in  trust  for  them  for  life  and  af- 
terwards for  their  children,  and  in  default  of  children,  for  the  survivors 
or  survivor  of  the  sons  and  daughters ;  it  was  held  by  K.  Bruce  and 
Turner,  L.JJ.,  that  the  shares  of  the  sons  vested  in  them  indefeasibly 

(x)  Johnston  v.  Antrobus,  21  Beav.  556  (the  share  of  residue).  There  was  also  a  gift 
over  on  death  leaving  issue ;  but  the  decision  was  based  on  the  clause  in  the  text. 

(y)  Brotherton  v.  Burv,  IS  Beav.  65. 

(z)  L.  R.  11  Eq.  222,  6  Ch.  688. 

(a)  7  D.  M.  &  G.  248.  See  also  Lloj'd  v.  Davies,  15  C.  B.  76  (devise  to  three  in  common, 
witli  gift  over  on  marriage  of  one  to  the  other  two,  thev  paving  her  500^  within  one  j'car  from 
testator's  death);  Vulliamy  «.  Huskissou,  3  Y.  &  0.  SO  (direction  to  settle  legacy  m  case  of 
marriage). 
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on  the  testator's  death,  the  gift  over  of  those  shares  operating  onlj'  in 
case  of  death  in  his  lifetime  ;  the  marlied  distinction  made  between  the 
shares  of  the  sons  and  those  of  the  daughters  being  considered  to  show 
that,  whatever  effect  the  words  "  pay  and  divide"  might  have  had  if 
they  had  stood  alone,  the  testator  meant  something  different  from  a  di- 
rection that  the  shares  should  be  vested  when  he  used  the  words  "  pay 
and  transfer."] 

II.  2.  In  all  the  preceding  cases  it  will  be  observed  that  the  gift  to 
the  person  on  whose  death,  under  the  circumstances  de-  Rule  where 
scribed,  the  substituted  gift  was  to  arise,  was  immediate,  pHOT^iife^or 
i.e.  to  take  effect  in  possessign  ;  so  that  the  court  was  placed  other  interest. 
in  the  alternative  of  construing  the  words  either  as  applying  exclusively 
to  death  in  the  lifetime  of  the  testator,  or  as  extending  to  death  at  any 
time,  the  will  supplying  no  other  period  to  which  the  words  could  be 
referred :  but  where  the  two  concurrent  or  alternative  gifts  are  preceded 
by  a  life  or  other  partial  interest,  or  the  enjoyment  under  them  is  other- 
wise postponed^  the  way  is  open  to  a  third  construction,  namely,  that 
of  applying  the  words  in  question  to  the  event  of  death  occurring  be- 
fore the  period  of  possession  or  distribution,  so  that  the  original  legatee, 
surviving  that  period,  would  become  absolutely  entitled. 

*  [It  is  settled,  however,  that  in  this  case,  as  well  as  where  *790 
the  original  gift  is  immediate,  the  substituted  gift  will  prima 
facie  take  effect  whenever  the  death  underthe  circumstances  death  \rith*out 
described  occurs.  Thus,  in  O'Mahoney  v.  Burdett  (A) ,  leaving  issue 
where  a  testatrix  bequeathed  1,000^.  to  her  sister  A.  for  life,  confned'to  ^ 
and  after  her  death  to  A.'s  daughter  B. :  "  if  my  said  niece  prior  interest, 
should  die  unmarried  or  without  children  the  1,000Z.  I  here  will  to 
revert  to"  C.  A.  died;  then  the  testatrix;  and  afterwards  B.  died 
without  children ;  and  it  was  held  in  D.  P.  that  the  legacj'  went  over  to 
C,  on  the  ground  that  this  was  the  natural  and  proper  meaning  of  the 
words,  and  that  there  was  no  context  which  rendered  a  different  mean- 
ing necessary  or  proper.  The  inconvenience  of  suspending  the  abso- 
lute vesting  of  the  gift  during  the  whole  lifetime  of  the  legatee  co'uld  not 
control  the  natural  meaning  of  the  terms  of  the  bequest. 

So,  in  Ingram  v.  Soutten  (c),  where  a  testator  gave  a  mixed  residue 
in  trust  for  his  wife  for  life,  and  after  her  death  or  second  marriage,  in 
trust  in  moieties  for  his  two  daughters  for  their  lives,  and  afterwards 
for  their  children  respectively ;  if  either  daughter  should  have  no  child 
her  moiety  to  go  to  the  other  daughter  and  her  children  ;  and  if  neither 
daughter  should  have  a  child  to  attain  twenty-one,  then  the  whole  to  be 
in  trust  for  his  two  sons  as  tenants  in  common  and  their  respective 
executors,  &c. ;  but  if  either  son  should  die  without  leaving  issue  living 

(S)  L.  R.  7  H.  L.  386. 

(c)  L.  R.  7  H.  L.  408,  reversing  Re  Heathcote's  Trusb!,  L.  R.  9  Ch.  45,  and  restoring  de- 
cision of  Malins,  V.-C,  ib.  47,  n.    See  also  Benn  u.  Dixon,  16  Sim.  21. 
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at  the  time  of  his  decease,  then  the  whole  to  devolve  and  be  in  trust  for 
the  other,  his  executors,  &c.  But  if  both  sons  should,  die  without  leav- 
ing issue  living  at  their  respective  deaths,  then  in  trust  for  M.,  a  grand- 
daughter of  the  testator,  her  executors,  &c. ;  but  if  she  should  die 
without  leaving  issue  living  at  the  time  of  her  death,  then  in  trust  for 
such  one  or  more  of  the  daughters  of  P.  and  G.  as  should  be  living 
when  the  trusts  thereinbefore  declared  should  determine,  their  executors, 
&c. ;  and  if  there  should  be  no  such  daughter  of  either  of  them  at  that 
tiroe  living,  then  in  trust  for  C,  his  executors,  &c.  First,  the  wife  died ; 
then  the  sons ;  and  afterwards  the  daughters ;  neither  of  the  sons  or 
daughters  had  any  issue.  M.  survived  them,  and  afterwards  died  with- 
out ever  having  issue.  At  that  time  there  was  living  only  one  daughter 
of  P.  and  no  daughter  of  G.     It  was  held  bj' James,  L.J.  (Mellish,  L.J., 

concurring),  that  M.,  having  survived  the  tenants  for  life,  took 
*791     an  indefeasible  iliterest.     *  The  general  rule,  he  said,  was,  as 

laid  down  in  Edwards  v.  Edwards  (rf),  that,  where  there  was  an 
absolute  gift  to  vest  in  possession  at  a  future  time,  and  a  gift  over  if 
the  legatee  should  die  without  issue  living  at  his  death,  ih\s  prima  facie 
meant  if  he  should  so  die  before  he  was  entitled  to  call  for  delivery,  as 
it  would  be  very  inconvenient  that  after  delivery  the  subject  should  be 
liable  to  go  over :  and  there  was  nothing  in  the  present  case  to  take  it 
out  of  the  general  rule.  But  this  was  reversed  in  D.  P.,  and  the  alleged 
rule  was  denied,  as  unwarrantably  altering  the  natural  meaning  of  the 
words,  which  clearly  expressed  a  dying  without  issue  living  at  the 
death,  at  whatever  time  that  death  might  take  place. 

The  rule  being  as  thus  laid  down  in  D.  P.,  it  is  to  be  considered  what 
Q  t-  ^  species  of  context  will  exclude  it  and  confine  the  operation 
restricted  by  of  the  gift  Over  to  death  occurring  before  the  period  of  pos- 
context.  session.  An  example  of  such  a  context]  is  afforded  by  Da 
Costa  V.  Keir(e),  where  a  testator  gave  the  residue  of  his  estate  to 
trustees,  upon  trust  to  paj'  the  interest  to  his  wife  for  life,  and  after  her 
decease,  he  gave  the  principal  to  A.  for  her  own  use  and  benefit  to  he  at  her 
own  disposal;  but  if  the  said  A.  should  die  leaving  anj'  child  or  children 
living  at  her  decease,  then  he  gave  the  residue  to  her  children  ;  but  if 
she  should  die  without  any  child  living  at  her  decease,  then  he  gave  the 
same  to  B.  and  C.  equally ;  but  if  either  of  them  should  die  before  they 
should  become  entitled  to  receive  the  said  residue,  then  he  gave  the 
whole  to  the  survivor ;  and  if  both  should  die  in  the  lifetime  of  his  wife, 
then  he  gave  the  said  residue  to  his  wife.  A.  survived  the  testator  and 
his  widow,  and  therefore  claimed  to  be  entitled  absolutely.,  The  legatees 
over  resisted  this  claim  on  the  ground  that  the  residue  was  given  to 
them  in  the  event  of  A.  dying  without  leaving  a  child,  whenever  that 
event  should  happen.  Sir  J.  Leach,  M.  R.,  considered  this  construction 
objectionable,  as  it  simply  revoked  the  prior  gift  to  A.  (/),  since,  by 

(d)  15  Beav.  364,  365.]  (c)  3  Ruiss.  360. 

(/)  I.e.  ultra  the  life-interest.     [See  also  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  C.  463. 
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parity  of  reasoning,  the  children,  if  anj',  living  at  her  decease,  would 
also  have  been  entitled,  without  regard  to  the  period  of  death  ;  whereas 
the  testator  intended  the  subsequent  gift  to  operate  only  bj^  way  of 
qualification  or  exception  in  particular  events  ;  and  he  thought  that  the 
ultimate  gift  to  the  wife  in  the  event  of  B.  and  C.  dying  in  her  lifetime, 
plainly  indicated  that  the  life  of  the  widow  was  to  be  the  period 
to  which  the  event  of  A.  dying  with  or  without  *  children  was  to  *792 
be  referred  {g) ,  and  consequently  that  A.  having  survived  the 
widow,  was  absolutely  entitled. 

[So,  in  Barker  v.  Cocks  (A),  where  a  testator  bequeathed  a  fund  after 
the  decease  of  his  wife  (who  had  a  life-interest  therein),  to  A.,  B.  and 
C,  equally  to  be  divided  between  them,  share  and  share  alike  ;  but  in 
case  of  the  death  of  C.  without  leading  lawful  issue,  he  gave  her  third 
part  to  A.  and  B.  equally  ;  it  was  held  by  Lord  Langdale,  M.  R.,  that, 
having  survived  the  wife,  C.  had  acquired  an  absolute  interest.  The 
testator's  first  object,  he' observed,  was  that  each  of  the  three  should 
have  an  equal  advantage  with  the  others ;  but  as  to  C.'s  share  there 
was  a  gift  over  to  the  others  in  case  of  C.  dying  without  leaving  law- 
ful issue.  If  you  made  this  event  refer  to  the  period  anterior  to  the 
death  of  the  tenant  for  life,  you  carried  into  effect  the  primary  inten- 
tion of  the  testator  to  divide  the  fund  amongst  the  three,  share  and 
share  alike.] 

A  question  of  this  nature  arose  in  Galland  v.  Leonard  (i),  where  a 
testator  gave  the  residue  of  his  personal  estate  to  trustees.  Contingency 
upon  trust  to  place  the  same  out  at  interest  during  the  life  of  pe^i'/o^'of  dis- 
his  wife,  and  pay  her  a  certain  annuity,  and  upon  her  death  tvibution. 
to  pay  and  divide  the  said  trust  moneys  unto  and  equally  between  his 
two  daughters,  H.  and  A.     And  in  case  of  the  death  of  them  his  said 
daughters,  or  either  of  them,  leaving  a  child  or  children  living,  upon  trust 
for  the  children  in  manner  therein  mentioned  ;  and  the  testator  declared 
that  the  children  of  each  of  his  daughters  should  be  entitled  to  the  same 
share  his  her  or  their  mother  would  be  entitled  to  if  then  living  ;  [and 
in  case  of  the  death  of  his  said  two  daughters  without  leaving  issue 
living,  then  over].     Sir  T.  Plumer,  M.  R.,  held  that  the  'testator  in- 
tended only  to  substitute  the  children  for  the  mother,  in  the  event  of  the 
decease  of  the  latter  during  the  widow's  life,  and  that  the  daughters  who 
survived  her  (the  widow)  became  absolutely  entitled.     In  jjgjnaj.^  „„ 
this  case  the  frame  and  terms  of  the  bequest  showed  that  the  Galland  ». 
testator  contemplated  the  death  of  the  widow  as  the  period 
of  distribution,  and  any  doubt  which  his  previous  expressions  may  have 
left  on  this  point  is  dispelled  by  the  clause  entitling  the  children  to  the 
shares  which  their  parents,  if  living,  would  have  taken. 

(g)  See  also  Re  Hayes,  9  ,Tur.  N.  S.  1068.    So  if  one  of  several  alternative  gifts  over  be 
expressly  confined  to  a  definite  period,  it  is  an  argument  for  contiiling  the  others  also.    Wood 
V.  Wood,  35  Beav.  687.    And  see  Whiting  v.  Force,  2  Beav.  571 ;  King  v.  CuUen,  2  De  G.  & 
S   252 
'  (A)  6  Beav.  82.]  (i)  1  Sw.  161. 
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*793  *  ["It  is  manifest,"  said  Lord  Selborne  (k),  "that  when  ates-  ■ 
Contingency  tator  (as  in  Galland  v.  Leonard)  has  directed  payment  or 
period'of  d^-  distribution  to  be  made  at  a  certain  time,  so  that  a  trust  in- 
tribution  by  tended  bj'  him  to  continue  up  to  that  time  shall  then  come  to 
rection\o'"  ^°  ^'^*^'  ^^^  ^^^  proceeded  to  substitute  other  devisees  or 
distribute.  legatees,  through  the  medium  of  the  same  trustees  and  the 
same  trust,  in  case  of  the  death  without  leaving  issue  of  any  of  the 
persons  to  whom  such  payment  or  distribution  was  first  directed  to  be 
made ;  there  is  strong  prima  facie  reason  for  holding  that  the  contin- 
gency must  be  intended  to  happen  if  at  all  before  the  period  of  distribu- 
tion. And  a  rule  so  limited  (subject  of  course  to  exceptions)  would 
seem  to  be  in  harmony  with  soiiud  principle  and  with  the  general  cur- 
rent of  authority." 

Edwards  v.  Edwards  (/)  was  itself  a  ease  of  that  kind.  The  testator 
Edwards  V.  there  devised  freeholds  and  leaseholds  in  trust  for  his  wife 
Edwaids.  during  her  life  or  widowhood.  He  then  devised  pjirt  of  the 
property  to  his  eldest  son  ' '  for  him  and  his  heirs  to  possess  immediately 
after  his  mother's  death  or  marriage."  He  then  made  similar  devises 
to  a  daughter  and  to  another  son  ;  and  continued  —  "  If  my  said  wife 
shall  remain  my  widow  my  trustees  shall  assign  and  transfer  to  each  of 
my  children  their  shares  immediately  after  her  death  and  as  soon  as 
they  arrive  at  twenty-one.  .  .  .  Further,  if  one  of  my  three  children 
shall  die  and  leaving  no  children,  his  or  her  share  shall  be  divided  be- 
tween the  other  two  and  for  their  heirs  forever ;  and  if  two  of  my  chil- 
dren shall  die  and  leaving  no  children,  their  shares  shall  go  to  the 
surviving  one  and  his  or  her  heirs  forever."  It  was  held  by  Sir  J. 
Romilly,  M.  E.,  that  the  contingency  of  death  leaving  no  children  was 
to  be  confined  to  the  life  of  the  tenant  for  life.  His  decision  was,  in- 
deed, based  on  the  supposed  general  rule  cited  and  relied  on  by  Sir  W. 
James  in  Ingram  v.  Soutten,  but  denied  on  appeal  of  that  case.  But 
in  O'Mahoney  u.  Burdett,  Lord  Selborne  said:  " Edwards  «.  Edwards 
was  a  case  in  which  a  distribution  by  assignment  or  transfer  was  ex- 
pressly directed  to  be  made  after  the  death  of  the  tenant  for  life,  thereby 
prima  facie  terminating  a  trust  which  down  to  that  time  was  to  con- 
tinue." Lord  Hatherley  spoke  to  the  like  effect ;  and  Lord  Cairns  said  : 
"  The  direction  for  assignment  and  transfer  coupled  with  immediate  and 
absolute  possession  may  well  have  justified  the  decision "  (m) . 
*794  *  Another  case  of  the  same  kind,  prior  to  O'Mahoney  v.  Bur- 
C  ntincencv  ^^^^i  '^^^  Dean  v.  Handley  (l) ,  where  a  testator  devised  his 
,  restricted  to  real  estate  to  trustees  upon  the  trusts  afterwards  declared, 
tribufio"n  by'  ^^^  S^^^  to  the  trustees  his  business  in  trust  to  carry  it  on  ; 
express  di-  and  gave  them  the  residue  of  his  personal  estate  in  trust  for 
distribute.      sale  ;  and  to  stand  possessed  of  the  proceeds'  and  of  the  real 


[(k)  In  O'Maboney  v.  Burdett,  L.  K.  7  H.  L.  406.    An  express  direction  is 
3t  merely  such  a  disposition  of  the  property  as  involves  distribution.    lb.  i07. 
(l)  15  Beav.  357.  (m)  L.  K.  7  H.  L.  394,  400,  405.  (.1)  2  H.  & 


is  here  meant, 
not'merely  such  a  disposition  of  the  property  as  involves  distribution.    lb.  407. 

•    ■  -   ^  - --     --  •    -".  &M.  635. 
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estate  in  trust  out  of  the  income  and  the  profits  of  the  busi-  Dean  v. 
ness  to  pay  a  life-annuity  to  his  wife  for  tlie  support  of  her-  l^'""J''^y- 
self  and  his  son,  and  after  her  death  to  pay  and  make  over,  and  he 
thereby  devised  and  bequeathed  all  the  said  real  and  personal  estate, 
including  all  accumulations  and  the  business,  unto  his  said  son,  his 
heirs  executors  administrators  and  assigns:  "And  my  will  further  is 
that  in  case  mj''  said  son  shall  happen  to  depart  this  life  without  leaving 
lawful  issue  him  surviving,  then  I  direct  my  trustees  and  the  survivors 
of  them,"  &c.  to  sell  all  the  real  and  personal  estate,  and  to  hold  the 
proceeds  upon  the  trusts  therein  mentioned.  It  was  held  by  Sir  W.  P. 
Wood,  V.-C,  that  the  son  having  survived  the  widow  was  absolute]}' 
entitled  to  the  whole  estate.  His  decision,  as  reported,  proceeded  on 
the  supposed  general  rule  in  Edwards  v.  Edwards  ;  but  in  O'Mahonej' 
V.  Burdett  (m),  he  said:  "It  was  a  trade  which  was  directed  to  be 
carried  on  by  the  executors  until  the  son  attained  a  certain  age,  when 
the  trade  (and  not  the  trade  only  but  other  property'  as  well)  was  to  be 
handed  over  to  him.  ...  I  held  in  that  case,  and  I  should  be  disposed 
to  hold  the  same  again  in  a  similar  case,  that  the  time  was  evidently 
pointed  out  when  the  final  and  complete  distribution  was  to  be  made, 
and  that  the  executory  devise  must  be  held  to  be  referred  to  that  time, 
because  it  was  impossible  to  call  the  property  back  again  and  hold  that 
the  executory  devise  was  then  to  take  effect  after  there  had  been  that 
full  and  complete  distribution  of  the  funds." 

A  question  of  the  same  kind  afterwards  arose  in  Olivant  v.  ^'Y*?'  "• 
Wright  (n),  where  a  testatrix  having  separate  real  and  per- 
sonal *  estate  gave  it  to  her  husband  for  life  ;  "  and  after  his  de-    *795 
cease  to  be  divided  amongst  my  five  children,  share  and  share 
alike ;  and  if  any  of  my  children  should  die  without  issue,  then  that 
child  or  children's  share  shall  be  divided,  share  and  share  alike,  among 
the  chiklren  then  living ;  but  if  any  of  my  children  should  die  leav- 
ing issue,  then  that  child  (if  only  one)  shall  take  its  parent's  share,  and 
if  more  than  one,  to  be  divided  equally  amongst  them,  share  and  share 
alike."     It  was  held  by  Sir  J.  Bacon,  V.-C,  that  the  case  was  within 
the  rule  laid  down  in  D.  P. ;  that  the  share  of  a  child  who  survived  the 
tenant  for  life  leaving  issue  passed  to  the  issue  ;  and  that  the  share  of 
another  child  who  afterwards  died  without  issue  passed  to  the  three 
children  then  surviving.     On  appeal  this  was  reversed  on  the  ground 
that  the  testatrix  clearly  intended  an  actual  and  final  division  to  be 

(m)  L.  E.  7  H.  L.  403.  The  following  cases  -were  decided  before  O'Mahoney  v.  Burdett  on 
tlie  supposed  general  rule  in  Edwards  «.  Edwards.  Most  if  not  all  of  them  might  perhaps  be 
supported  on  special  grounds;  and  it  maj'  be  observed  that  none  of  them  were  bare  cases  of 
successive  trusts  like  the  two  cases  in  D.  P.  See  Re  Allen's  Estate,  3  Drew.  380;  Johnson  w. 
Cope,  17  Beav.  561;  Beckton  ».  Barton,  27  Beav.  99;  Slanev  v.  Slaney,  33  Beav.  631;  Re 
Hill's  Trusts,  L.  R.  12  Eq.  312.  On  special  grounds  the  contingency  was  held  in  Milner  v. 
Milner,  34  Beav.  276  (settlement),  and  Witham  v.  Witham,  3  D.  F.  &  J.  758  (direction  to 
settle  shares  of  daughters  if  they  should  marry)  not  to  be  contined  to  the  life  of  the  tenant  for 
life;  and  in' Smith  v.  Colman,  25  Beav.  216  (similar  direction  to  settle),  to  be  confined  to  the 
death  of  the  testator. 

(n)  L.  K.  20  Eq.  220,  1  Ch.  D.  346. 
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made  at  the  death  of  the  tenant  for  life.  Sir  "W.  James  observed  that 
all  was  consistent  with  that  intention,  and  that  any  other  construction 
would  lead  to  so  many  absurdities  and  contradictions  that  he  could  not 
bring  himself  to  entertain  a  doubt.  He  said  the  natural  meaning  of 
"  then"  would  be  the  time  of  division  which  had  before  been  spoken  of 
as  to  be  made  at  the  death  of  the  tenant  for  life.  Sir  G.  Mellish  said 
that,  according  to  the  respondent,  there  might  be  several  periods  of 
division,  and  what  was  to  happen  if  all  the  five  children  one  after  the 
other  died  without  issue  did  not  exactly  appear.  Sir  G.  Bramwell  ob- 
served that,  according  to  the  respondent,  the  surviving  children  took 
the  shares  of  the  child  dying  without  issue  to  the  exclusion  of  the  issue 
of  the  child  who  died  with  issue,  which  certainly  was  unreasonable  ;  and 
further  that  a  grandchild  dying  during  the  life  of  the  tenant  for  life 
would  take  that  which  a  child  'dying  during  the  life  of  the  tenant  for 
life  would  not  take,  which  also  seemed  unreasonable. 

The  difficulties  here  suggested  do  not  appear  to  be  very  formidable  (o). 
Contingency   That  they  Were  considered  to  be  so  in  Olivant  v.  Wright, . 

restricted  to  uiav  probably  be  taken  as  evidence  that  an  express  direction 
avoid  incon-  ./  j-  ./  *. 

sistency  in  to  distribute  heeds  little  assistance  from  the  context  to  ex- 
giftover.  elude  the  general  rule  which  reads  death  without  issue  as 
meaning  death  at  any  time.  If,  indeed,  by  so  reading  the  will  absurdity 
or  contradiction  is  really  produced  in  the  ulterior  trusts,  which 
*796  is  avoided  by  confining  the  contingency  to  the  limited  *-.period, 
'  there  is  strong  ground  for  adopting  the  latter  construction,  even 
although  the  will  contains  no  express  direction  to  distribute,  and  no 
trust  (  p) . 

The  effect  of  an  express  direction  to  convey  at  a  particular  time  is 
Contingency  further  shown  by  Wheable  t>..  Withers  (9),  where  a  testator 
restricted  by  gave  real  and  personal  estate  to  trustees,  in  trust  for  his 
direction  wife  for  life,  and  after  her  death  to  convey  and  assure  pay  and 
to  convey.  divide  the  same  unto  and  amongst  all  his  children  in  equal 
shares  on  their  respectively  attaining  twenty-one  ;  and  in  case  of  the  death 
of  any  of  them  without  issue  under  that  age,  or  before  acquiring  a  vested 
interest  (r) ,  then  to  convey ,  &c.  his  part  to  the  survivors ;  but  in  case 
any  of  the  testator's  children  should  die  at  any  time  either  before  or  after 
him  having  issue,  then  to  convey,  &c.  his  part  to  such  issue.  All  the 
children  having  attained  twenty-one,  it  was  held  by  Sir  L.  Shad  well, 
V.-C,  that  they  had  become  indefeasibly  entitled.  He  thought  the 
words  ' '  under  twenty-one  "  must  of  necessity  be  implied  in  the  gift  over 

(0)  See  ante,  p.  786,  n.  (0,  and  Lord  Hatherley's  judgment,  Bowers  v.  Bowers,  L.  R. 
5  Ch.  250  ;  also  ante,  p.  188. 

{p)  See  Besant  v.  Cox,  6  Ch.  D.  604.  But  the  report  does  not  malie  it  clear  how  in  this 
particular  case  the  words  ("that  shall  leave  such  lawful  issue")  which  caused  the  difficulty 
upon  one  construction  were  made  intelligible  by  adopting  the  other. 

(y).  16  Sim.  605.  See  also  Whiting  w.  Force,  2  Beav.  571 ;  Glyn  v.  Glyn,  26  L.  J.  Ch.  409 
(distribution  directed  at  twenty-five,  with  gift  over  of  the  share  of  the  eldest  if  he  came  into 
settled  estates). 

(r)  These  last  words  were  held  to  be  merely  tautologous.    , 

732 


TO  WHAT  PERIOD  THEY  EELATE.  *797 

to  issue,  since  the  trustees  having  under  the  first  trust  executed  an 
absolute  convej-ance-  to  the  children  at  twentj'-one  would  have  nothing 
left  in  them  to  enable  them  to  execute  the  last  trust  as  it  stood  in  the 
■will. 

In  the  last  case,  it  appears  that  the  wife  was  dead,  but  not  when  she 
died ;  nor  was  it  suggested  that  the  time  of  her  death  fur-  contingency 
nished  a  limit  to  the  contingency.     That  it  is  not  the  time  restricted  to 
of  eventual  distribution,  but  the  time  pointed  out  by  the  ex-  "gatees^  ° 
press  direction  to  distribute,  that  fixes  that  limit,  is  more  ™','??''  ^^^"  . 

1-     •        ,  1       Ti      T   >  >     m  /  s  to  lifetin\e  of 

distmctlj'  shown  by  Re  Johnson  s  Trusts  (s) ,  where  a  testa-  tenant  for 
tor  devised  real  estate  to  his  wife  for  life,  remainder  to  trus-  ^^^^' 
tees  in  trust  to  sell,  to  invest  the  proceeds,  and  to  apply  the  income  in 
bringing  up  his  nephews  and  nieces,  the  children  of  his  lister  S.,  during 
their  respective  minorities  ;  and  upon  further  trust  to  pay  his  nephews 
and  nieces  their  respective  shares  when  and  as  they  should  respectively 
attain  twenty-one ;  if  any  of  them  should  die  without  leaving  issue, 
their  shares  to  be  paid  to  the  survivors  when  their  original  shares  were 
payable  as  aforesaid  ;  if  any  of  them  should  be  of  age  at  the  time 
of  sale,  their  shares  to  be  paid  *  immediatel}'  after  the  sale.     All    *797 
the  nephews  and  nieces  but  two  died  before  the  wife,  some  under 
age,  others  after  attaining  twenty-one,  and  some  leaving  issue  others 
not.     It  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  a  nephew  or  niece 
became   indefeasiblj'^  entitled  on  attaining  twenty-one.     He   obser\'ed 
that  the  court  always  leaned  towards  the  construction  which  vested  a 
provision  for  children  at  the  time  when  it  was  most  likely  to  be  required. 
He  thought  the  testator  had  plainly  expressed  his  intention  that  the 
original  shares  should  vest  at  twenty-one,  and  that  the  period  of  sur- 
vivorship as  to  the  accruing  shares  was  to  be  the  period  of  the  vesting 
of  original  shares.] 

The  restricted. construction  prevailed,  partly  on  the  authoritj-  of  Gal- 
land  V.  Leonard,  in  the  more  doubtful  case  of  Home  ?'.  Pil-  Contingency 
lans(M),  where  a  testator  bequeathed  to  his  nieces,  C.  and  period'of  ° 
M.,  the  sum  of  2,000/.  each,  when  and  if  the}'  should  attain  vesting, 
their  ages  of  twenty-one  j'ears  ;  and  which  said  legacies  he  gave  to  them 
for  their  sole  and  separate  use,  free  from  the  debts  or  control  of  their  or 
either  of  their  husbands  :  and  in  case  of  the  death  of  Ms  said  nieces  or 
either  of  them  leaving  children  or  a  child,  the  testator  bequeathed  the 
share  or  shares  of  each  of  his  said  nieces  so  dying  unto  their  or  her 
respective  children  or  child.  Sir  J.  Leach,  M.  R.,  held  that  the  nieces 
did  not  take  absolute  interests  at  majoritj' ;  but  that  the  bequest  to  them 
continued  to  be  liable  to  the  executoi\v  gift,  on  their  dying  leaving  chil- 
dren. Lord  Brougham,  C,  reversed  the  decree,  on  the  ground  that  the 
construction  adopted  bj'  the  court  below  was  irreconcilable  with  the  au- 
thorities, especiallj'  those  cases  in  which  words  referring  to  death  gen- 
erally had  been  held  to  be  restricted  to  death  occurring  in  the  lifetime 

(s)  10  L.  T.  N.  S.  455.]  («)  2  My.  &  K.  15. 
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of  the  prior  legatee  for  life  (x) ,  and  he  adduced  Galland  v.  Leonard  as 
an  authority  precisely  in  point.  He  also  dwelt  on  the  inconvenience  of 
holding  the  absolute  vesting  to  be  suspended  during  the  life  of  the  leg- 
atee, which  was  a  construction  the  court  would  never  adopt  but  from 
necessity  ;  and  he  considered  that,  in  the  present  instance,  such  a  con- 
struction would  have  the  effect  of  defeating  the  testator's  intention, 
which  evidentlj'  was,  that  at  the  age  of  twenty-one  the  legacies  should 
become  absolutely  vested. 

It  is  observable  that  Lord  Brougham,  in  his  remarks  on  Hervey  w. 
jj  ^  ^j^  McLauchlin  (y)  and  that  class  of  cases,  but  very  faintlj-  ad- 
Lord  verts  to  the  fact,  that  in  them  the  gift  over  was  in  case  of 
^iXment"'^  death  simpliciter,  and  in  the  will  before  him  it  was 
in  Home  v.  *798  in  case  of  *  death  in  connection  with  a  collateral  event 
(i.e.  leaving  children),  ■which  forms  a  most  material 
distinction,  and '  excludes  from  the  latter  case  much  of  the  reasoning 
adopted  by  him  from  the  cited  authorities.  The  point  which  he  had  to 
decide  was  certainly  one  of  great  difficulty.  [But  the  decision  has  fre- 
Home  V.  quently  been  recognized  as  correct.  Thus,  in  Randfleld  v. 
^  roved  b''"  Randfleld  (z),  where  a  testator  devised  real  estate  to  his  son 
Lord  Kings-  when  he  attained  twenty-one,  with  a  gift  over  if  he  should 
down.  jjjg  leaving  no  issue,  but  where  under  the  circumstances  the. 
words  "  when  he  attained  twenty-one  "  were  taken  pro  non  scriptis,  Lord 
Kingsdown  said  that  he  thought  the  rule  laid  down  in  Home  v.  Pillans 
was  a  perfectlj'  sound  one,  and  that  it  ought  not  to  be  disturbed,  though 
it  could  not  apply  there.  "  If,"  he  added  with  reference  to  the  case  be- 
fore him,  "  there  had  been  two  contingencies  to  which  the  words  might 
have  been  applicable  they  would  I  think  have  been  properly  applicable 
to  the  first,  the  dying  under  twenty-one ;  but  that  contingency  did  not 
exist  when  the  will  was  executed,  and  they  can  be  applicable  thei-efore 
only  to  the  other."  As  was  said  in  the  argument  of  that  case,  it  is 
highly  improbable  thalt  the  testator  could  mean  to  give  the  estate  abso- 
lutely to  his  son  upon  his  attaining  twenty-one,  and  then  take  it  awa3' 
again  after  the  son  had  attained  that  age. 

Again,  in  Monteith  v.  Nicholson  (a) ,  where"  a  testator  gave  his  per- 
Contingency  son al  estate  to  his  brothers  and  sisters  living  at  his  decease, 
Deriotfof^ '"  *^-'®^''  executors,  administrators,  and  assigns,  as  tenants  in 
vesting.  common,  and  declared  tliat  if  any  of  them  should  die  in  his  life- 

time or  afterwards  without  leaving  lawful  issue,  the  share  or  shares  of  him 
her  or  them  so  d^'ing  should  go  to  and  be  equallj'  divided  amongst  the 
survivor  or  survivors  of  them  ;  and  if  any  of  them  should  die  in  his  lifetime 
or  afterwards  leaving  issue,  the  share  or  shares  of  him  her  or  tliem  so 
dj'ing  should  go  to  and  be  equall}^  divided  amongst  such  issue,  such 
child  or  children  taking  their  parent's  share.     "And,  moreover,  I  de- 

(a;)  Vide  ante,  '756.  (y)  1  Pri.  264. 

[(«)  8  H.  L.  Ca.  225,  240,  231.  See  and  consider  the  explanation  of  tliis  case  given  by  Lord 
Cairns.  L.  R.  7  H.  L.  397. 

{a}  2  Kee.  719.    See  also  Re  Dowling's  Trusts,  L,  R.  14  Eq.  463. 
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clare  it  to  he  my  will,  that  none  of  the  legatees  under  this  mj'  will  shall 
be  entitled  to  any  bequest  until  the}'  severally  attain  the  age  of  twenty- 
one  years."  It  was  held  bj'  Lord  Langdale,  M.  R.,  that  each  of  the 
brdthers  and  sisters  took  an  absolute  vested  interest  on  attaining  the  age 
of  twenty-one  years. 

On  the  same  principle,  if  the  gift  after  a  life-estate  is  con- 
*  tingent  on  the  legatee  surviving  the  tenant  for  life,  a  gift  over    *799 
if  he  dies  without  leaving  issue  will,  it  seems,  be  restii6ted  to 
death  in  the  lifetime  of  the  tenant  for  life  (5). 

This  construction  however  may  be  excluded  if,  besides  the  gift  over  in 
question,  there  is  another  gift  over  expressly  in  case  of  death  before  the 
time  of  vesting  (c).  Nor  has  it  been  generally  extended  to  cases  of  im- 
mediate gift  vested  in  point  of  interest,  but  where  possession  is  directed 
to  be  given  or  payment  made  at  a  specified  time  (rf).] 

And  here  it  will  be  convenient  to  notice  the  frequently  occurring  point 
of  construction  arising  on  the  word  "  payable,"  in  such  a  case  •^^^^.^j  u„^y_ 
as  the  following :  A  monej'  fund  is  given  to  a  person  for  able "  occur- 
life,  and,  after  his  decease,  to  his  children  at  majority  or  o™-,  wSther 
marriage,  with  a  gift  over  in  the  event  of  any  of  the  objects  i'  refers  to 
dying  before  their  shares  become  payable.^  In  such  cases  it  the  period  of 
becomes  a  question  whether  the  word  "payable"  is  to  be  distribution. 
considered  as  referring  to  the  age  or  marriage  (or  any  other  such  cir- 
cumstance affecting  the  personal  situation  of  the  legatee),  on  the  arrival 
or  happening  of  which  the  shares  are  made  '■  payable,"  or  to  the 
actual  period  of  distribution  ;  in  otheir  words,  whether  the  shares  vest 
absolutely  at  the  majority  or  marriage  of  the  legatees,  in  the  lifetime  of 
the  legatee  for  life  ;  or  whether  the  vesting  is  postponed  to  the  period 
of  such  majority  or  marriage,  and  the  death  of  the  legatee  for  life.  As 
the  latter  construction  exjposes  the  legatees  to  the  risk  of  losing  the  tes- 
tator's provision  in  the  event  of  their  dying  in  the  lifetime  of  the  legatee 
for  life,  although  they  may  have  reached  adult  or  even  advanced  age, 
and  may  have  left  descendants,  however  numerous,  the  courts  have 
strong!}'  inclined  to  hold  the  word  "payable"  to  refer  to  the  majority 
or  marriage  of  the  legatees,  especially  if  the  testator  stood  towards  the 
legatees  in  the  parental  relation. 

And  where  (as  often  happens)  the  question  has  arisen  under  mar- 
riage settlements  (e) ,  the  leaning  to  this  construction  is  *  strongl}'     *800 

(J)  Andrews  v.  Lord,  6  Jur.  N.  S.  865 ;  Ee  Sarjeant,  ,11  TV.  B.  203.  And  see  judgment  in 
Garey  v.  Whittingham,  5  Beav.  270. 

(c)  Martiiieau  v.  Rogers,  8  D.  M.  &  G.  328. 

(d)  Smith  ».  Spencer,  6  D.  M.  &  G.  631,  explained  2  H.  &  M.  639;  Cotton  v.  Cotton,  23 
L.  J.  Ch.  489;  Else  ».  Else,  L.  E.  13  En.  196]. 

(e)  Emperor  v.  Rolfe,  1  Ves.  208;  Woodcock  v.  Duke  of  Dorset,  3  B.  C.  C.  569;  Hope  v. 
Lord  Cliften,  6  Ves.  499;  Schenck  v.  Legh  (which  is  a  leading  case),  9  Ves.  300;  Powis  v. 
Burdett,  ib.  ^28;  Howgrave  v.  Cartier,  3  V.  &  B.  79;  Perfect  v.  Lord  Curzon,  5  Mad.  442; 

1  Conip.  Vol.  I.,  pp.  835,  note  1,  and  837,  note  2. 
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aided  by  the  occasion  and  design  of  the  instrument,  whose  primary 
object  obviouslj'  is,  to  secure  a  provision  for  the  issue  of  the  marriage. 
In  wills,  the  point,  like  all  others,  depends  solely  upon  the  intention  to 
be  collected  from  the  context ;  and  the  eases  will  be  found  to  present 
instances  of  the  vesting  being  held  to  take  place  at  majorit)',  or  at  ma- 
jority or  marriage  (as  the  case  maj'  be),  in  the  lifetime  of  the  legatee 
for  life,  or  to  be  further  suspended  until  the  period  of  actual  distribution, 
according,  as  the  language  of  the  will  was  deemed  to  admit  or  to  exclude 
the  more  eligible  and  convenient  construction. 

[Thus,  in  Salisbury  v.  Lambe  (/),  where  a  testator  bj-  his.  will  ap- 
„r  „  pointed.  2,000/.,  in  trust  for  the  separate  use  of  his  daughter 
able  "re-  S.,  and  afterwards  in  trust  for  her  daughters  and  j'ounger 
^^rUv  not'to  ^^'^^  ^®  ®^®  should  appoint ;  in  default  of  appointment,  in 
period  of  trust  for  her  daughters  and  younger  sons  equallj-,  to  be  paid 
distribution.  ^^  twentj'-one  or  marriage  ;  in  case  any  of  them  should  die 
or  become  heir  male  of  S.  before  his  her  or  their  share  became  payable, 
such  share  to  go  to  the  survivor ;  if  all  should  die  before  their  shares 
became  payable,  then  to  S.  ;  S.  survived  all  her  children ;  but  Lord 
Northington  held  that  they  took  transmissible  interests  on  attaining 
twent3'-one  or  marriage.] 

So,  in  Hallifax  v.  Wilson  (</),  where  a  testator  gave  to  trustees  all 
his  estate  and  effects,  upon  trust  to  lay  out  the  proceeds  thereof,  after 
paj'ment  of  debts,  upon  securitj-,  and  pay  the  interest  to  his  mother, 
R.  M.,  for  life ;  and,  after  her  decease,  upon  trust  to  pay  and  transfer 
the  said  trust  monej-s  unto  and  among  his  nepliew  and  nieces ;  their  re- 
spective shares,  with  the  accumulated  interest,  to  be  paid  or  transferred 
to  them  at  their  respective  ages  of  twentj'-one  j'ears  ;  and  in  case  any  of 
his  said  nephew  and  nieces  should  happen  to  die  before  his  her  or  their 
share  or  shares  in  the  said  trust  moneys  and  premises  should  become 
payable,  then  the  testator  directed  that  the  share  or  shares  of  him  her  or 
them  so  dying  should  go  or  be  paid  to  the  survivors  or  survivor  ;  and  in 
ease  of  the  death  of  all  his  said  nephew  and  nieces  before  the  said  trust 
monej's  should  become  payable,  the  testator  gave  the  same  to  his  trus- 
tees, share  and  share  alike.  The  question  was,  as  to  the  desti- 
*801  nation  of  the  *  share  of  the  nephew  who  attained  twenty-one  and 
died  in  the  lifetime  of  the  testator's  mother.  Sir  W.  Grant,  M.  R. , 
held  that  the  share  in  question  vested  absolutely  at  majority.  ' '  The  tes- 
tator," he  observed,  "  has  used  the  word  '  payable,'  a  word  of  ambig- 
uous import ;  in  one  sense,  and  with  reference  to  the  capacity  of  the 
person  to  take,  he  had  just  before  declared  that  the  age  of  twenty-one 

fEvans  i)  Scott,  1  H.  L.  Ca.  43, 11  Jur.  291 ;  Re  Williams,  12  Beav.  317 ;  Mount ».  Mount,  13 
Beav  333;  Bailie  ».  Jackson,  1  Sm.  &  Gif.  175;  Swallow  v.  Binns,  1  K.  &  J.  417;  Walker  r. 
Simpson  ib.  713  (will) ;  Moor  ».  Abbott,  86  L.  J.  Oh.  787,  3  Jur.  N.  S.  551 ;  Remnant «.  Hood, 
27  Beav.' 74,  2  D.  F.  &  J-  396;  Currie  v.  Larkins,  4  D.  J.  it  S.  245.  But  see  Whattord  o. 
Moore,  7  Sim.  574,  3  My.  &  C.  289;   Lloyd  u.  Cocker,  19  Beav.  140;  Jeyes  i'.  Savage,  L.  R. 

10  Ch.'  555.  ,  ^  IP  ,T      i„o 

(/)  1  Kd.  465.]  (9)  10  Ves.  168. 
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was  the  period  at  which  their  shares  were  to  be  paj-able :  in  another 
sense,  with  reference  to  the  interest  of  the  tenant  for  life,  they  would 
not  be  payable  until  her  death  ;  but  then  it  is  with  the  direction  to  paj 
at  the  age  of  twentj'-one  that  the  bequest  over  is  immediately  con- 
nected, and  it  is  to  that  period  of  payment,  as  it  seems  to  me,  that  the 
subsequent  words  are  most  naturally  to  be  referred.  The  declaration, 
that  the  shares  should  be  paid  at  l^e  age  of  twenty-one,  naturallj-  led 
the  testator  to  consider,  what  was  to  become  of  the  shares  of  those  who 
should  not  live  to  attain  that  age ;  and  there  he  adds  the  direction,  that 
the  shares  should  go  over.  I  think  it  is  no  strain  to  understand  him  as 
adverting  merely  to  the  age  of  twenty-one,  which  he  had  just  before  ap- 
pointed as  the  period  of  payment." 

So,  in  "Walker  v.  Main  (h),  where  a  testator  devised  real  estate  to  his 
wife  for  life,  and  after  her  decease  to  a  trustee  upon  trust  for  sale,  and 
directed  the  produce  to  be  distributed  among  his  children  and  grand- 
children in  the  following  manner  :  He  first  gave  to  several  of  his  grand- 
children 20?.  each,  to  be  paid  on  their  attaining  the  age  of  •Word"nav- 
twentj'-one  years  or  marrying  ;  and,  after  bequeathing  other  able  "  ve- 
legacies,  gave  to  his  four  children  the  residue  of  the  money  majoritv,  not 
arising  from  the  sale,  to  be  equally  divided  between  them  by  to  perio'd  of 
his  trustee  as  soon  as  each  of  them  should  attain  to  their 
respective  age  or  ages  of  twentj'-one  years  ;  but  upon  marriage,  whether 
of  age  or  not,  each  of  their  receipts  should  be  a  sufficient  discharge. 
But  if  any  or  either  of  his  said  children  or  grandchildren  should  happen 
to  die  before  the  time  of  such  legacy  becoming  due  and  payable,  then  the 
testator  gave  the  share  of  such  child  or  children  or  grandchildren,  so 
dying,  unto  and  among  those  that  should  be  then  living.     Two  of  the 
grandchildren  attained  twenty-one,  and  married,  and  died  in  the  life- 
time of  the  widow ;  and  Sir  T.  Plumer,  M.  R.,  on  the  authority  of  the 
cited  cases,  and  especially  of  Sir  "W.  Grant's  decision  in  Schenck 
V.  Legh  (j) ,  *  held  that  the  shares  vested  absolutely  at  twenty-     *802 
one  or  marriage,  in  the  lifetime  of  the  prior  cestui  que  trust. 

On  the  other  hand,  in  Bright  v.  Eowe  (^),  where  a  testatrix  by  virtue 
of  a  power  appointed  the  reversion  of  a  sum  of  2,000Z.,  in  TffarA.  "pav- 
which  she  and  her  husband  had  life-interests,  to  trustees,  abie''re- 
upon  trust  for  her  daughter  M. ,  or  any  other  children  she  period  of  dis- 
might  thereafter  have  by  her  husband  J. ,  to  be  equally  divided  '■""bi'tion- 
between  them  :  but  it  was  her  will  that,  in  case  the  2,000?.  should  be- 
come payable  before  M.  should  attain  twenty-one  or  daj'  of  marriage,  or 
before  any  other  of  her  children,  being  a  son,  should  attain  twenty-one, 
or  being  a  daughter,  the  same  age,  or  marry,  then  the  trustees  to  invest 
the  same,  and  apply  the  interest  of  each  child's  share  for  maintenance  ; 
and  when  any  such  children,  being  sons,  should  attain  twenty-one,  or 
being  daughters  the  like  age  or  day  of  marriage,  upon  trust  to  pay  them 

(*)  IJ.  &  "W.  1.  (i)  9  Ves.  300.  (i)  3  My.  &  K.  316. 
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their  respective  shares  of  the  principal  with  the  unapplied  interest :  and 
in  case  her  said  daughter  M.,  or  anj'  other  child  she  might  have  b^'  her 
husband  should  happen  to  die  before  his  her  or  their  portion  or  portions 
of  the  said  sum  of  2,000?.  should  become  payable,  then  the  same  should 
respectively  go  and  belong  to  the  survivors  or  survivor  of  them.  The 
testatrix  left  three  children,  two  of  whom  died  in  the  lifetime  of  her 
husband  (who,  it  will  be  remembered,  had  a  life-interest  under  the 
settlement)  after  having  attained  twenty-one.  Sir  J.  Leash,  M.  R., 
while  he  admitted  the  presumption  in  favor  of  the  vesting  of  children's 
shares  where  the  will  was  ambiguously  expressed,  yet  considered  that 
there  was  no  ambiguity  here ;  and  that,  by  dj'ing  before  the  portions 
became  payable,  the  testatrix  meant  djang  in  the  lifetime  of  her  hus- 
band, and  consequently  that  the  shares  of  the  deceased  children  had 
devolved  to  the  survivors. 

[It  was  probably  considered  iii  this  case  that  the  testator  had  so  con- 
trasted the  time  when  the  legacy  should  become  payable  with  the  time 
Word  "pay-  ^^  attaining  twenty-one  as  to  exclude  the  notion  that  they 
able  "re-  were  identical.  That  it  was  not  considered  to  impair  the 
period  of  authority  of  the  previous  cases  appears  by]  Jones  v. 
majority.  Jones  (Z),  where  a  testator  bequeathed  10,000Z.  to  trustees, 
upon  trust  for  A.  for  life,  and  from  and  after  his  decease,  then  to  pay 
it  to  the  children  of  A.,  when  and  as  they  should  severally  attain  the 
age  of  twentj'-one  years  ;  [and  in  case  any  of  the  said  children 
*803  should  *  die  before  his  her  or  their  shares  should  become  payable 
leaving  issue,  then  the  share  or  shares  of  him  her  or  them  so 
dying  to  go  and  be  paid  unto  his  her  or  their  respective  issue  equallj' ;] 
and  in  case  any  of  the  said  children  should  die  before  his  her  or  their 
share  or  shares  should  become  payable  leaving  no  issue,  then  the  share 
or  shares  of  him  or  them  so  dying  to  go  to  and  amongst  the  survivors 
or  survivor;  [but  in  case  A.  should  have  no  child,  or  his  children,  if 
an  J',  should  all  die  under  age  and  without  issue,  then  over.  J  A  son  of 
A.  attained  twentj--one,  but  died  in  A.'s  lifetime ;  Sir  L.  Shadwell, 
V.-C,  held  that  his  personal  representative  was  entitled  to  an  aliquot 
share.  His  Honor  [adverted  to  the  ultimate  gift  over  if  all  should  die 
under  age,  and  was]  of  opinion  that  the  word  "  payable  "  meant  attain 
twenty-one. 

[Again,  in  Woodburne  v.  Woodburne  (»i),  where  a  testatrix  gave  a 
Word  "pay-  legacy -to  trustees  in  trust  to  pay  the  interest  for  the  main- 
able"  im-  tenance  of  A.,  and  when  he  should  attain  the  age  of  twent3-- 
referred  to  One  to  paj'  him  the  principal ;  if  he  should  die  before  his 
majority.  legacy  became  due  and  payable  leaving  issue,  such  issue  to 
be  entitled  to  the  legacy  in  the  same  manner  as  the  parent  would  have 
been  entitled  if  living.  As  to  the  residue,  she  directed  her  trustees  to 
pay  one  moiety  of  the  interest  to  B.  for  life,  and  that  after  B.'s  death 

(/)  13  Sim.  561.    [See  also  Butterworth  v.  Harvey,  9  Beav.  130. 
(m)  3  De  6.  &  S.  643. 
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one  moiety  of  the  principal  should  be  paid  to  A.,  at  the  time  when  his 
other  legacj-  became  due  'and  paj'ablCj  for  his  own  absolute  use  and 
benefit ;  and  in  case  of  his  death  without  leaving  issue,  then  over.  A. 
attained  twentj'-one  and  died  without  issue  in  the  lifetime  of  B.  (who, 
it  appears,  was  still  living).  Sir  K.  Bruce,  V.-C,  remarked  that  the 
will  gave  the  issue  a  contingent  interest  in  the  particular  legacj',  but 
not  in  the  share  of  residue  ;  and  that  this  contingent  interest  was  only 
given  if  A.  died  under  twentj'-one.  Looliing  at  the  whole  will,  he 
thought  that  the  legatee  having  attained  his  majority  did  not  lose  his 
share  of  the  residue,  although  he  died  without  leaving  any  issue. 

Sir  L.  Shadwell  took  no  notice  of  the  point  which  was  pressed  upon 
him  in  Jones  v.  Jones,  and  which  was  perhaps  glanced  at  b3'  . 

Sir  K.  Bruce  in  Woodburne  v.  Woodburne,  that  as  the  will  where  the 
made  express  provision  for  the  issue  of  children  there  was  i^*"';  "*  ""^ 

^  ^  ^  legatee  are 

no  reason  for  adopting  a  construction  the  chief  or  onlj'  expressly 
object  of  which  was  indirectly  to  provide  for  such  issue.  He  P™^'  ^.  "' 
probably  considered  that  the  terms  of  the  ultimate  gift  over 
made  that  *  construction  inevitable.  The  same  construction,  *804 
however,  notwithstanding  a  smilar  argument,  was  adopted  by 
the  same  judge  in  the  previous  case  of  Mocatta  v.  Lindo  (re),  where 
the  trusts  of  a  marriage  settlement,  after  the  deaths  of  husband  and 
wife,  were  for  all  and  every  the  children  of  the  marriage  share  and 
share  alike,  to  be  paid  and  payable  to  thetri  at  twent^^-one  or  on  mar- 
riage, and  to  the  children  or  issue  of  such  children  of  the  marriage 
as  should  die  leaving  children  before  their  respective  shares  should 
become  pajable  as  before  mentioned;  but  if  any  such  children  should 
die  before  their  shares  should  become  payable  without  leaving  any 
issue,  then  over.  So,  in  Mendham  v.  Williams  (o),  where  after  the 
death  of  the  tenant  for  life  the  trust  was  to  divide  the  fund  equally 
between  the  testator's  children,  their  shares  to  be  vested  in  them  as 
and  when  they  should  attain  twenty-one  or  (as  to  daughters)  be  mar- 
ried;  and  to  apply  the  income  during  minority  for  maintenance  (p)  ; 
with  a  gift  over  to  the  issue  of  an}'  of  the  children  who  should  die 
leaving  issue  before  their  respective  shares  should  become  due  and 
payable;  Sir  W.  P.  Wood,  V.-C,  thought  it  was  too  thin  a  distinc- 
tion to  rely  upon  for  him  to  saj'  that  there  was  here  a  gift  over  to  the 
issue ;  and  he  held  that  the  share  of  a  child  who  attained  twentj--one 
was  not  divested  by  her  death  in  the  lifetime  of  the  tenant  for  life 
leaving  issue. 

But,  in  Ke  Willmott's  Trusts  (9),  where  by  marriage  settlement 
stock   was   settled    in    trust  for  husband   and   wife   successively   for 

(n)  9  Sim.  56. 

(0)  L.  R.  2  Eq.  396.  Jones  v.  Jones  was  relied  on,  but  without  noticing  the  ultimate  gift 
over  in  that  case.  See  also  West  v.  Miller,  L.  R.  6  Eq.  59,  where  however  the  point  was  not 
alluded  to;  Re  Tliompson's  Trust,  5  De  G.  &  S.  667. 

(/;)  As  to  the  effect  of  this  clause  on  the  vesting  in  such  a  case,  see  Vol.  I.  p.  850. 

(3)  L.  R.  7  Eq.  532. 
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Re  Will-  life,  and  after  the  death  of  the  survivor  in  trust  to  assign 
Trusts.  transfer  and  dispose  of  the  fund  unto  and  amongst  the  chil- 

dren of  the  marriage  "  and  the  issue  of  such  of  them  in  case  any  of 
them  shall  be  then  dead  "  as  husband  and  wife  should  appoint,  and  in 
default  of  appointment  unto  and  amongst  the  children  of  the  marriage 
in  equal  shares ;  and  in  case  any  of  them  should  happen  to  be  dead 
leaving  issue,  unto  the  issue  of  such  one  or  more  as  should  be  then 
dead  {per  stirpes)  equallj'  to^be  divided  amongst  the  children  or  their 
issue,  to  each  being  a  son  at  his  age  of  twentj--one,  and  to  each  being 
a  daughter  at  her  age  of  twenty-one  or  day  of  marriage ;  and  in  the 
meantime  until  their  shares  should  become   payable  as  aforesaid,  to 

pay  the  income  for  maintenance ;  and  in  case  any  or  either  of 
*805     the  children  should  *  die  without  issue  before  his  her  or  their 

share  or  shares  should  become  due  and  payable,  in  trust  to  pay 

„.  ..  .  such  share  or  shares  to  the  survivors  of  the  children  and  the 
Distinction       ,  ,,,,,,,,.. 

■where  the       issue  of  any  one  or  more  who  should  be  dead  leavmg  issue, 

len-aleefare  ™^  ^'V^^  shares  and  when  and  as  the  original  shares  should 
expressly  become  due  and  payable ;  and  in  case,  at  the  death  of  the 
provided  for.  gm-yiyo^  gf  the  husband  and^wife,  there  should  be  no  child 
of  the  marriage,  nor  anj'  issue  of  such  child  living,  or  if  there  should  be 
any  sucli  then  living,  yet  if  all  of  them  should  die  before  his  her  or  their 
share  or  shares  were  paj'able,  then  over.  A  son  attained  twenty-one 
and  died  without  issue  in  the  lifetime  of  the  surviving  tenant  for  life. 
It  was  held  by  Sir  W.  M.  James,  V.-C,  that  as  provision  was  made 
for  the  issue  of  any  child  dying  before  the  tenant  for  life,  the  rule  of 
construction  founded  on  Emperor  v.  Rolfe  did  not  applj-,  and  that  the 
share  of  the  deceased  son  went  over  to  the  surviving  children  of  the 
Observations  marriage.  He  said  that  in  Mocatta  v.  Lindo,  it  was  held 
of  James;  ^^^  "payable"  there  meant  vested  (r).  "I  am  bound 
Mocatta  D.  to  say  (he  added)  I  do  not  think  I  should  have  held 
MendhamV  "P"'^  t^^*  instrument  that  '  pa3-able '  meant  'vested.'  In 
Williams.  this  case  (he  continued)  there  is  no  question  about  vesting 
at  all.  The  question  is  one  of  divesting.  The  gift  to.  the  issue  of  a 
child  djdng  does  not  depend  upon  the  death  of  the  child  under  twent}'- 
one,  as  in  Mocatta  v.  Lindo  and  Mendham  v.  Williams ;  but  the  gift  to 
the  issue  of  a  child  dying  is  to  take  effect  upon  the  death  of  that  child 
at  any  time  during  the  life  of  the  tenant  for  life." 

It  will  have  been  observed  that  in  the  cases  referred  to  by  the  V.-C, 
the  gift  over  to  issue  was  to  take  effect  on  the  death  of  a  child  before  his 
share  "  became  payable,"  and  that  it  was  only  by  construction  that  the 
gift  depended  on  the  death  of  a  child  under  twenty-one.  The  distinc- 
tion however  (whether  it  exactly  answers  those  cases  or  hot)  appears 

(r)  Qu.  The  interests  of  the  children  were  clearly  vested  at  birth.  The  question  was  (as 
in  Re  Willmott's  Triistsl  one  of  divesting,  and  was  not  treated  by  the  court  as  one  of  vesting. 
Bui  much  of  the  phraseology  of  these  cases  was  borrowed  from  those  on  portions  charged  on 
realty. 
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to  have  this  basis  —  that  where  the  gift  to  issue  is  unequivocally  in- 
tended to  depend  upon  the  death  of  a  child  under  twenty -one,  "  paya- 
ble "  (occurring  in  a  gift  over  upon  the  death  of  a  child  witliout  issue) 
maj-  properly  be  held  to  refer  to  the  age  of  the  child,  since  that  is  the 
period  clearly  indicated  by  the  alternative  clause,  and  if  the  word  were 
held  to  refer  to  the  death  of  the  tenant  for  life  (either  specifically,  or  as 
being  the  period  of  actual  distribution),  it  would  follow  that  a 
child  attaining  twentj'-one,  and  afterwards  dying  *  without  issue  *806 
in  the  lifetime  of  tlie  tenant  for  life,  would  himsplf  lose  the  share, 
while  his  issUe  would. not  get  it. 

The  effect  of  an  express  provision  for  the  issue  of  the  legatee  was 
again  discussed  in  Haydon  v.  Rose  (s),  where  a  testator  gave  Distj„(,ti(,„ 
real  and  personal  estate  to  his  son  A.  for  life,  and  after  his  where 'the  is- 
death  to  be  sold  and  the  proceeds  to  be  paid  and  divided  jgcratee  are 
among  the  testator's  eleven  grandchildren  as  and  when  they  expressly 
should  respectively'  attain  twentj'-one,  with  a  gift  of  the  in- 
come of  each  share  for  maintenance  ;  the  share  (accruing  and  original) 
of  an^-  grandchild  who  should  die  before  such  share  should  become  pay- 
able without  leaving  a  child  was  tlien  given  to  the  survivors  ;  and  the 
share  of  any  grandchild  who  should  die  before  such  share  should  be- 
come payable  leaving  children  was  given  to  the  children  :  notwithstand- 
ing Re  Willmott's  Trusts,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the 
share  of  a  grandchild  who  attained  twentj'-one  was  not  divested  by  his 
death  in  the  lifetime  of  the  tenant  for  life. 

On  the  other  hand,  in  Day  v.  Radcliffe  (i),  where  mone}'  was  settled 
in  trust  for  A.  and  her  husband  successivelj'  for  life,  and  after  their 
several  deaths  in  trust  to  pay  divide  transfer  or  assign  the  fund  to 
the  children  of  A.  and  the  issue  of  such  children,  to  be  paid  to  such 
as  should  be  sons  at  twenty-one  and  to  such  as  should  be  daughters  at 
tweaty-one  or  marriage,  the  issue  of  any  child  d^ing  before  his  or  her 
share  should  become  payable,  to  be  entitled  to  the  share  which  the  parent 
would  have  been  entitled  to  if  living ;  but  in  case  A.  should  die  without 
leaving  any  issue  as  aforesaid  then  to  pay  transfer  or  assign  the  fund  as 
A.  should  bj-  deed  or  will  appoint.  A  son  of  A.  attained  twenty-one, 
and  afterwards  died  in  the  lifetime  of  A.  leaving  issue.  It  was  held  by 
Sir  G.  Jessel,  M.  R.,  that  independently  of  autlioritj'  there  could  be.no 
doubt  that  "  before  his  share  becomes  payable  "  meant  before  the  pe- 
riod of  distribution,  and  that  the  representative  of  the  deceased  son 
was  therefore  not  entitled  to  a  share.  "One  remark  (he  said)  which 
strongl}-  tends  to  show  this  to  be  the  meaning  is  that,  if  j'ou  read  '  paj-- 
able'  as  '  vested,'  the  provision  in  favor  of  issue  can  never  take  effect 
as  regards  daughters,  for  a  daughter  cannot  have  children  until  she  is 
married,  and  if  she  marries  her  share  becomes  vested  "  (u). 

(s)  L.  R.  10  Eq.  224.     The  gift  of  income  for  maintenance  appears  to  have  made  this  an 
immediately  vested  interest.        (/)  ;i  Ch.  D.  654.   C,i.  Re  Thompson's  Trust,  5  De  G.  &  S.  667. 
(m)  See,"  however,  Mendham  j>.  Williams,  L.  R.  2  Eq.  396. 
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Again  in  Chell  v.  Ciiell  (x)  where  a  testator  gave  his  real  and  per- 
sonal estate  to  trustees  in  trust  for  his  wife  for  life,  and  after 
•807  *her  death  for  all  and  every  of  his  children  share  and  share 
alike  until  the  j'oungest  attained  twenty-one,  and  on  that  event 
jj.^j.  J.  happening  in  trust  for  aU  and  every  of  his  children  share 
where  the  is-  and  share  alUte  and  for  their  respective  heirs  and  assigns ; 
legatee'are  provided  that  if  any  of  his  children  should  die  before  their 
expressly  shares  became  transferable  and  payable  without  leaving  is- 
piovi  e  or.  ^^^^  their  sliares  should  be  transferred  and  paid  equally 
among  the  survivors  at  such  time  as  their  original  shares  were  made 
payable ;  but  if  any  of  his  children  should  die  before  their  shares  be- 
came payable  leaving  issue,  then  the  trustees  were  to  transfer  and  pay 
the  shares  of  such  deceased  children  to  their  issue  when  they  attained 
twent^'-one.  One  of  the  children,  who  was  living  when  the  j'oungest 
attained  twenty-one,  died  in  the  lifetime  of  the  wife  leaving  issue ; 
and  it  was  held  by  Sir  C.  Hall,  V.-C,  on  the  authoritj^  of  Re  Will- 
mott's  Trusts  that  the  share  of  the  deceased  child  was  divested  by  the 
substitutionarj"^  gift.  He  said  that  the  gift  in  Haydon  v.  Rose  was  to 
children  at  twentj'-one  {y),  and  that  was  quite  sufficient  to  distin- 
guish it. 

It  is  not  stated  whether  the  distinction  here  intended  is  between  a 
vested  and  a  contingent  gift,  or  between  a  time  named  for  payment 
which  is,  and  one  which  is  not,  personal  to  the  legatee.  "Payable" 
seems  to  be  as  properly  referable  to  the  time  of  actual  distribution  (z) 
where  the  gift  is  contingent  as  where  it  is  vested  ;  since  in  either  case 
the  legatee  must  outlive  the  age  or  time  named  to  acquire  an  indefeasi- 
ble interest.] 

In  this  state  of  the  authorities,  it  seems  not  to  be  too  niuch  to  say 
Result  of  the  that  the  word  "  payable,"  occurring  in  the  executory  bequests 
cases.  under  consideration,  is  held,  to  appl3-  to  the  age  or  marriage 

of  the  legatee,  and  not  to  the  period  of  the  death  of  the  legatee  for  life, 
unless  the  latter  is  shown  by  the  context  to  be  intended  by  the  testator : 
[but  tliat,  according  to  the  great  preponderance  of  present  judicial 
opinion,  an  intention  in  favor  of  the  latter  will  be  inferred  where  in  the 
event  of  the  legatee  dying  at  any  time  during  the  life  of  the  tenant  for 
life  leaving  issue,  the  legacy  or  share  is  given  to  the  legatee's  issue  (a)  : 
and  similarly  that  an  intention  in  favor  of  the  actual  period  of  distribu- 
tion will  be  inferred  where  the  legacy  or  share  is  given  to  the  issue  in 
the  event  of  the  legatee  dying  before  the  legacj"  or  share  becomes 
•808    payable  (6).     This  is  said  to  be  the  *  natural  meaning  of  the 

Ix)  23  W.  R.  252,  W.  N.  1875,  p.  6. 

(y)  But  see  ante,  p.  806,  n.  (s). 

I'z)  As  distinguished  from  the  specific  period  of  the  death  of  the  tenant  for  life.  Tf  tliia 
period  were  taken,  then,  in  the  event  of  the  lesatee  outlivin}^  the  tenant  for  life  but  dying 
under  a^e  both  the  contingent  gift  to  liimselt  and  the  gift  over  to  his  issue  would  fail. 

(n)  ife'Wilhnotfs  Trusts,  L.  R.  7  Eq.  5.32. 

(4)  Day  v.  Radcliffe.  3  Ch.  D.  654;  Chell  v.  Chell,  23  W.  R.  252.  If  it  be  real  estate  which 
is  thus  given  over  to  the  issue,  there  is  this  additional  reason  against  applying  "  payable  " 
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words,  and  to  satisfy  them  and  acquire  an  absolute  interest  the  legatee 
must  both  attain  twenty-one  and  survive  the  tenant  for  life. 

It  is  presumed  that  if  upon  the  true  construction  of  the  will  "  paj'-  , 
able  "  applies  to  the  age  or  marriage  of  the  legatee,  the  con-  Construction 
structioh  will  not  be  varied  by  the  accident  of  the  legatee  ""'  ™''J'='',!'/ 

•;  .  /.    ,      T  tenant  for  life 

for  life  dj'ing  before  the  majority  or  marriage  of  the  legatee  dying  before 
in  remainder  ;  but  that  the  interest  of  the  latter  will  remain  w|,t"e-'  °^ 
liable  to  defeasance  during  minority  or  until  marriage  (c) . 

But  if  no  time  is  specified  for  payment,  the  word  "  paj'able  "  in  the 
gift  over  will  be  held  to  refer  to  the  death  of  the  tenant  for  where  no 
life,  and  the  legatee  in  remainder  must  survive  him  in  order  ^'^yj'^^l^  ^'"' 
to  take  (d).     The  onl}'  alternative  would  be  to  consider  that  "  payable" 
it  was  intended  to  prevent  a  lapse,  a  construction  which,  as  period  of 
we  have  seen,  the  courts  do  not  readily  adopt.  distribution. 

Again,  if  the  original  bequest  be  to  such  children  only  as  survive  the 
tenant  for  life,  a  gift  over  in  the  event  of  all  the  legatees  g^,  y^^^^  gjfj 
dying  before  their  shares  become  payable,  will  take  effect  if  to  such  as 

survive  ten~ 

none  of  the  legatees  survive  the  tenant  for  life,  although  the  ant  for  life, 
will  expressly  directs  payment  at  the  age  of  twenty-one,  and  ""^^^''n'ti^g 
the  legatees  have  attained  that  age ;  for  no  construction  tixed  for  pay- 
which  maybe  put  upon  the  word  "payable"  can  enlarge  "'^°'' 
the  class  who  are  to  take  the  prior  bequest.  This  was  decided  in  a 
case(e)  where  in  another  part  of  the  will  the  word  "payable"  clearly 
referred  to  the  age  of  the  legatees,  it  being  provided  in  a  clause  follow- 
ing immediately  after  the  direction  to  pay  at  twenty-one  or  marriage, 
that  the  interest  of  the  respective  shares  should  be  applied  towards 
the  maintenance  of  the  legatees  until  their  respective  shares  became 
payable. 

If  an  immediate  legacy  is  given  without  specifying  a  time  ^^ 
for  paj'ment,  and  is  given  over  in  case  the  legatee  dies  be-  prior  life-es- 
fore  it  becomes  payable,  the  word  "  payable"  can  only  have  \^^l  fi^ed"" 
reference  to  the  death  of  the  testator  (/).     And  even  where  for  payment. 
a  legacy  (whether  immediate  or  after  a  prior  life-estate)  Where  time 

is  directed  to  be  *  paid  at  a  particular  age,  as  twenty-     *809  f'^"^  i^"' 
one,  and  is  given  over  in  case  the  legatee  dies  before  deiea?es''tes- 

it  becomes  "  payable,"  the  gift  over  takes  effect  if  the  lega-  '*'<"'• 
tee  dies  before  the  testator,  although  he  may  have  attained  the  age. 
The  legacy  has  not  become  payable  in  fact,  and  the  only  effect  of  hold- 
ing "  payable"  in  this  case  to  mean  "  attain  twent3'-one"  would  be  to 

to  the  age  of  the  legatee,  viz.  that  a  rule  of  construction  which  was  designed  to  let  in  the 
issue  ought  not  thus  to  be  used  to  exclude  all  but  one  of  them,  viz.  the  heir  at  law;  see  per 
Hall,  V.-C.,  25  W.  R.  789. 

(c)  See  Williams  d.  Clark,  4  De  G.  &  S.  475. 

(d)  Creswick  v.  Gaskell,  16  B.-av.  577.  See  also  Crowder  v.  Stone,  3  Russ.  217,  ante,  691, 
where  thepoint  seems  to  have  been  assumed. 

(e)  Bielefield  v.  Record,  2  Sim.  354.  See  also  Jeffery  v.  Jeifery,  17  Sim.  26 ;  Hind  v.  Selby, 
22  Beav.  373.     And  see  l''arrer  v.  Barker,  9  Hare,  737. 

(/)  Cort  V.  Winder,  1  Coll.  320.    See  also  Whitman  v.  Aitken,  L.  R.  2  Eq.  414. 
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cause  a  lapse  {g).  The  legatee  must  survive  both  events,  the  time  ap- 
pointed for  payment  {h)  as  well  as  the  death  of  the  testator. 
.  Although  the  very  word  "  payable"  is  the  most  apt  to  connect  itself 
"Entitled in  with  a  previous  direction  to  "pay,"  a  similar  construction 
possession,"  has  obtained  in  cases  where  the  gift  over  was  on  death  be- 
fore  becoming  "  entitled  in  possession"  (»),  or  "  entitled  to 
the  payment"  (i),  or  "to  the  receipt"  (Z),  or  before  the  legacy  is  "  re- 
ceived"—  read  "  receivable"  {m). 

The  proper  legal  meaning  of  the  word  "  vested  "  is  vested  in  point  of 
Gift  over  on  interest  (n).  But"  its  natural  and  etj'mological  meaning  is 
death  before  said  to  be  vested  in  possession  (o) ;  and  there  are  many 
of  immediate  cases  of  gifts  over  on  the  death  of  the  legatee  before  his 
legacy.  legac}'' has  become  "vested,"  where  upon  the  context  the 

word  has  been  held  to  bear  the  latter  sense.  Thus  where  an  immediate 
legacy,  vested  at  the  testator's  death,  with  a  direction  for  payment  at 
twenty-one,  was  followed  by  a  gift  over  in  case  the  legatee  should  die 
before  it  became  vested  as  aforesaid,  this  was  held  to  mean  die  before 
twenty-one  {p). 

So  where  a  vested  remainder  to  children  was  followed  —  in  one  case 
—  of  legacy  by  a  gift  over  "  if  any  die  before  or  after  me  and  before  their 
whfch^s'de-  s^^J^^s  become  vested  interests  "  {q)  —  and  in  another  by  dis- 
ferred.  tinct  gifts  Over,  "if  any  die  before  me"  leaving  issue,  and,  if 

any  die  "before  their  shares  become  vested"  leaving  no  issue  (/■) — in 
both  these  cases  "  vested"  was  held  to  mean  vest  in  possession  by  the 
death  of  the  tenant  for  life.  A  similar  decision  was  made  where  the  re- 
mainder was  to  and  among  several,  and  ' '  if  any  die  without  leaving 
*810  issue  before  his  share  vests  in  him  then  to  be  equallj'  *  divided 
among  the  survivors"  "  survivors"  per  se  being  considered  to  be 
referable  to  the  death  of  the  tenant  for  life  («)  :  and  again  where  a  re- 
mainder to  children  was  followed  by  a  gift  over,  if  all  died  before  at- 
taining a  vested  interest,  to  the  then  next  of  kin  of  the  testator  and  the 
then  next  of  kin  of  his  wife  the  tenant  for  life  (t). 

The  simple  case,  unaffected  by  context,  of  a  gift,  vested  in  interest 
at  the  testator's  death,  but  postponed  in  point- of  possession,  does  not 

(g)  Walker  v.  Main,  IJ.  &  W.  1,  as  explained  ante,  p.  762,  n.  (e) ;  Re  Gaitskell's  Ti-ust, 
L.  R.  15  Eq.  386  (direction  to  vest  at  twenty-one,  with  gift  over  on  death  before  attaiuiug  a 
vested  interest). 

(A)  Jenkins  v.  Jenkins,  Belt  Siipp.  Ves.  264. 

li)  Re  Yates's  Trust,  21  L.  J.  Ch.  281,  16  Jur.  78. 

(it)  Re  Williams,  12  Beav.  317  (settlement). 

(I)  Hayward  i'.  James,  28  Beav.  523. 

(m)  West  V.  Miller,  L.  R.  6  Eq.  59.  As  to  reading  "received"  as  "receivable,"  see  post, 
p,  812.  (n)  Eichardson  «.  Power,  19  C.  B.  N.  S.  780. 

(o)  Young  I'.  Robertson,  4  Macq.  314,  8  Jur.  N.  S.  825. 

(b)  Sillicl  v.  Bootli,l  Y.  &  C.  C.  C.  121. 
(/)  King  ».  Cullen.  2  De  G.  &  S.  252. 

{)•)  Re  i«orris,  26  L.  J.  Ch.  688. 

(s)  Young  V.  Robertson,  4  Macq.  314,  8  Jur.  N.  S.  825. 

(()  Greeiihalgh  v.  Bates,  L.  R.  2  P.  &  D.  47. 
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appear  to'  have  presented  itself  for  interpretation.  And  it  seems  doubt- 
ful whether,  in  a  divesting  clause,  a  departure  from  the  prpper  technical 
sense  would  be  justified  merelj-  because  that  sense  imputes  to  the  testa- 
tor an  intention  to  provide  onlj-  for  death  in  his  own  lifetime,  and  to  do 
so,  not  bj'  the  obvious  and  simple  words  "  die' before  me,"  but  by  "  a 
circumlocution  which  is  at  least  of  ambiguous  import"  (it). 

In  Parkin  o.  Hodgkinson  (x) ,  a  testator,  after  giving  a  house  and  an 
annuitj-  to  his  sister  for  life,  gave  the  residue  of  his  real  and  personal 
estate  to  his  nephews  A.,  B.,  and  C,  the  children  of  his  deceased 
brother,  their  heirs,  executors,  &c.,  as  tenants  in  common,  "  with  cross 
remainders  between  them  as  to  mj'  real  estate  and  with  benefit  of  sur- 
vivorship as  to  my  personal  estate  in  case  any  of  them  should  die  before 
their  shares  in  the  trust  property  should  become ,  vested  in  them  respec- 
tivelj-,  which  I  desire  may  not  be  shared  till  the  decease  of  my  said 
sister  and  my  youngest  nephew  arrive  at  twenty-four."  The  only  ques- 
tion was  whether  the  gift  to  the  nephews  (one  of  whom  was  still  an  in- 
fant) was  originally  vested,  or,  as  contended  by  the  next  of  kin,  wholly 
contingent  until  the  time  appointed  for  sharing.  Sir  L.  Shad  well,  V.-C, 
said  :  "There  is  first  of  all  an  absolute  gift  to  the  nephews,  their  heirs, 
executors,  &c.,  as  tenants  in  common.  Then  comes  the  clause  '  with 
cross  remainders  .  .  .  vested  in  them.'  It  seems  to  me  that  that  clause 
is  wholly  void.  If  an3r  meaning  is  to  be  attributed  to  it,  it  is  '  if  anj' 
of  them  shall  die  in  my  lifetime.'  Then  follows  the  clause  '  which  I  de- 
sire ma^-  not  be  shared,'  &c.  That  is  a  direction  solely  as  to  the  sharing, 
and  not  as  to  the  vesting  of  the  property.  Declare  that  on  the  testator's 
decease  his  residuary  real  and  personal  estate  vested  absolutely'  in  his 
•nephews." 

The  next  of  kin  could  of  course  take  nothing  under  a  divesting 
*  clause  in  favor  of  survivors.     The  nephews,  who  alone  were     *811 
interested  in  the  construction  of  the  clause,  did  not  raise  the 
question,  and  the  suggestion  of  the  V.-C.  that  "vested"  referred  to  the 
death  of  the  testator  was  extra-judicial,  though  probablj'  warranted  by 
the  particular  mode  in  which  it  stood  contrasted  with  "  sharing." 

In  Richardson  v.  Power  (y),  where  two  estates  were  differently  de- 
vised ;  one  to  H.  and  her  issue  successively,  with  remainder  construction 
to  A.  in  •fee  ;  the  other  to  trustees  until  A.  should  attain  of  gift  over 
twenty-five,  and  then  to  him  in  fee;  and  it  was  declared  b.efore  "vest- 
that  if  A.  should  die  without  issue  living  at  his  death  and  ing"nf 

11T1  1  •     1  •        ^^^'^  estates 

before  the  said  several  estates  should  become  vested  m  him  diiTerentiy 
by  virtue  of  the  limitations  aforesaid  they  should  go  over  to  'i^^''^'^'^- 
such  of  the  testator's  daughters  as  should  then  be  living.     A.  survived 
the  testator  and  died  before  H.  without  leaving  issue  living  at  his  death. 
It  was  held  that  "vested"  must  be  construed  in  "  its  usually  received 


(b)  See  Lord  Cranwortii's  remarks  on  this  circumlocution,  Young  v.  Robertson,  supra. 

(x)  15  Sim.  293. 

{y)  19  C.  B;  N.  S.  780,  in  Ex.  Ch. ;  see  also  Re  Arnold,  33  Beav.  163,  172. 
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and  recognized  technical  sense,"  and  that  the  gift  over  of  the  former  of 
the  two  estates  failed.  Here  were  two  estates,  it  was  observed,  one  of 
them  so  devised  that  it  might  be  doubted  (z)  whether  it  vested  in  A. 
before  he  attained  twenty-five,  and  although  to  malce  a  gift  over  of  the 
other  estate  alone  it  would  have  been  simpler  to  say  "  before  my  death," 
it  would  not  have  been  so,  if  the  testator  had  intended  the  gift  over  to 
take  effect  as  to  some  of  the  estates  comprised  in  it  on  A.  dying  before 
himself,  but  as  to  others  (a)  on  his  dying  before  twentj'-five. 

The  word  "  entitled,"  like  "  vested,''  points  ■prima  facie  to  the  right. 
Death  before  ^"^^^  "i^t  to  the  possession.  But  it  appears  to  have  no  techni- 
"  entitled."  gal  meaning,  and  in  most  cases  will  depend  on  the  context 
Held  to  refer  for  its  effect.  In  a  case  (J),  where  a  testator  appointed  that 
interest.  certain  property,  representing  a  settled  fund  in  which  his  wife 
had  a  life-estate,  should  immediately'  after  her  death  go  to  his  younger 
sons  in  certain  shares,  and  if  anj'  of  them  should  die  before  being  enti- 
tled thereto  their  shares  should  go  to  the  survivors  in  equal  ■.  shares,  it 
was  held  by  Sir  E.  Sugden  that  the  only  event  provided  for  was  death 

in  the  testator's  lifetime.     This  decision  was  reluctantly  followed 
*812    bj'  Sir  K.  Bruce,  V.-C.  (c),  in  a  case  *  where  the  gift  was  to  one 

for  life,  and  after  her  death  to  several,  as  their  own  proper  goods 
from  thenceforth  and  forever,  share  and  share  alike,  and  if  anj'  of  them 
should  die  before  they  became  entitled  to  their  shares,  such  shares  to  go 
to  their  issue.  "But  for  the  cases  cited,"  said  the  V.-C,  "I  should 
probably  have  decided  otherwise."  It  is  to  be  observed  that  Sir  E. 
Sugden's  decision  was  based  on  Doe  v.  Prigg  (rf),  and  the  doctrine 
there  maintained,  that  in  a  gift  to  survivors  after  a  previous  life-estate 
"  survivors  " /jn'/wa  facie  meant  those  who  were  living  at  the  death  of. 
the  testator.  But  now  the  rule  is,  that  such  a  gift  provides  for  death 
happening  in  the  lifetime  of  the  tenant  for  life,  which  pari  ratione  should 
in  a  case  like  that  before  Sir  E.  Sugden  lead  to  a  corresponding  con- 
struction of  the  word  "  entitled." 

On  the  other  hftnd,  in  Turner  v.  Gosset  (e),  where  the  bequest  was  to 
TT  ,j  ^     r     several  and  to  their  children  after  them,  and  if  they  should 

Held  to  refer  ,.,,  ^    ,.  ,     ,  ,n     ,  ,     , 

to  the  pos-  leave  no  children  (which  happened)  then  an  equal  share  to 
session.  -^^  ^^^j^i  ^^  gg^^j^  ^f  ^^^j.  named  persons,  and  "  in  case  of  the 

death  of  either  of  them  before  thej'  should  severally  become  entitled  to 
the  said  share  "  it  was  given  to  the  children  or  other  issue  of  such  of 

{z)  Semb.,  doubted  by  the  testator:  the  court  seemed  not  to  doubt  that  it  was  vested, 
according  to  the  rule  in  Boraston's  Case,  3  Rep.  19,  ante.  Vol.  I.  p.  805. 

(a)  1.  e.,  if  those  others  should  turn  out  not  to  be  vested  till  twentv-five,  semh. 

(6)  Commissioners  of  Charitable  Donations  v.  Cotter,  2.  D.  &  Waf.  615,  1  D.  &  War.  *98. 

(c)  Henderson  v.  Kennicot,  2  De  G.  &  S.  492.  Besides  Sir  E.  Sugden's  decision,  Fry  v. 
Lord  Sherborne,  3  Sim.  243,  was  cited.  Bu,t  that  was  the  case  of  a  settlement,  where  it  was 
held  that,  on  attaining  twenty-one,  daughters  became  absolutely  entitled  to  portions,  which 
were  expresslv  made  payable  at  that  age,  or  within  six  months  after  the  death  of  their  father, 
tenant  tor  life  of  the  lands  charged  (whichever  event  should  last  happen),  notwithstanding  a 
direction  that  if  the  daughters  should  die  before  their  portions  were  jiayable  they  should  not 
be  raised. 

(d)  8  B.  &  Cr.  231,  ante,  727,  736.  (e)  34  Beav.  593. 
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them  as  should  be  then  dead  leaving  issue  per  stirpes.     Sir  J.  Romilly, 
M.  R.,  held  that  this  meant  "  become  entitled  in  possession." 

And  if  the  legacj^  vests  at  birth  in  persons  who  must  necessaril3'  be 
born  after  the  testator's  death,  the  sense  of  entitled  in  interest  is  almost 
necessarily  excluded,  since  they  cannot  die  before  becoming  so  enti- 
tled (/). 

Executory  gifts  over  in  the  event  of  legatees  dying  before  "receiv- 
ing "  their  legacies  have  given  rise  to  much  litigation.    Actual  Gift  over 
receipt  may  be  delaj'ed  by  so  many  different  causes  that  the  before'"re- 
court  is  unwilling  to  impute  to  the  testator  an  intention  to  ceiving;" 
make  that  a  condition  of  the  legacj',  and  thus  indefinitely  ~  construed 

? .         -r/.     1         r.  Ml   receivable 

postpone  the  absolute  vesting  of  it.     If,  therefore,  the  will  when  the  will 
points  out  a  definite-  time  when  the  right  to  receive  the  leg-  P°  j^^  j"' 
acy  accrues,  either  expresslj-,  as  by  directing  payment  at  a  payment, 
particular  *  age  or  time  {g),  or  by  implication  from  the  disposi-     *813 
tions  of  the  will,  as  upon  the  determination  of  a   prior   life- 
estate  {h),  the  gift  over  will  be  referred  to  that  time.     And  if  there  is 
a  direction  to  paj'  at  a  specified  time,  as  well  as  a  ppior  life-estate,  the 
case  falls  within  the  decisions  alreadj'  noticed  respecting  gifts  over  on 
death  before  the  legacj'  is  "  payable." 

Thus  in  Rammell  v.  Gillow  (j)  ,  where  a  testator  bequeathed  his  prop- 
erty' to  trustees  in  trust  to  sell,  to  invest  the  proceeds,  and  to  paj'  an 
annuitj'  of  200/.  to  his  wife  during  widowhood ;  and  as  to  the  residue 
during  her  life,  and  after  her  decease  as  to  the  whole,  in  trust  to  pay 
and  divide  the  same  equally  amongst  his  children  born  or  to  be  born  as 
well  sons  as  daughters  as  and  when  they  should  respectively  attain 
twentj-'One  ;  but  in  regard  to  such  of  his  children  as  had  already  attained 
that  age  he  directed  their  shares  to  be  paid  to  them  at  the  expiration  of 
twelve  months  after  his  wife's  decease,  or  so  soon  after  as  the  trustees 
should  have  assets  in  their  hands ;  but,  in  the  event  of  the  decease  of 
any  of  his  said  children,  sons  or  daughters,  before  thej'  should  have 
received  or  become  possessed  of  their  divisional  share  aforesaid  leaving 
issue,  their  share  was  to  go  to  their  children.  Three  of  the  sons  (the 
plaintifl's)  had  attained  twentj'-one  at  the  date  of  the  will.  The  widow 
was  still  living.  Sir  James  Wigram,  V.-C,  said  :  "  If  the  widow  had 
taken  a  life-interest  in  the  whole,  and  if  the  clause  which  relates  to  the 
children  who  had  alreadji^  attained  twentj'-one  had  directed  that  all  the 
children  should  not  receive  what  was  given  to  them  until  the  expiration 
of  twelve  months  after  the  death  of  the  widow,  there  would,  I  think, 
have  been  a  veiy  plausible  ground  for  contending  that  the  payment 

(/)  See  Jopp  V.  Wood,  2  D.  J.  &  S.  323  (settlement),  where  note  that  there  was  only  one 
gift  over  of  the  whole  fund  in  the  event  (which  did  not  happen)  of  all  the  legatees  dying  before 
becoming  entitled. 

(tf)  Whiting  V.  Force,  2  Beav.  573. 

(A)  Re  Dodgson's  Trust,  1  Drew.  440.  In  Girdlestone  v.  Creed,  10  Hare,  487,  a  gift  of 
"  what  I  have  received  from  the  estate  of  A."  was  held  to  pass  property  so  derived  though  not 
received.  (i)  15  L.  J.  Ch.  35,  9  Jur.  704. 
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being  postponed  merely  for  the  convenience  of  the  life-estate  of  the 
parent,  the  case  ought  to  be  dealt  with  as  in  the  cases  referred  to  b\' 
the  plaintiffs  (k).  If,  on  the  other  hand,  no  part  had  been  given  to  the 
widow,  it  appears  to  me  to  be  impossible  without  direct  violence  to 
the  language  of  the  will,  and  without  any  reason  for  violating  it,  that 
the  court  should  put  a  different  construction  on  it  from  that  which  it 
naturallj-  bears."     Here  part  was  given  to  the  widow  for  life,  and  part 

not ;  and  the  V.-C.  thought  that  in  a  case  in  which  it  was  impos- 
*814     sible  to  say  what  the  testator  had  in  his  *  contemplation,  the 

reasoning  that  would  apply  to  the  part  that  was  given  to  the 
widow  for  life  could  not  be  transferred  to  the  rest.  As  to  the  shares  of 
the  plaintiffs,  therefore,  he  held  that  they  could  not  be  dealt  with  as  in 
the  cases  referred  to,  but  would  go  over  if  the  legatees  died  before  "  re- 
ceiving'' their  shares.  "What  that  means."  he  added,  "I  need  not 
decide."  ..."  If  the  widow  were  to  die,  and  at  the  end  of  a  year  one 
of  them  had  not  received  anj^tliing,  and  that  child  was  to  die,  I  do  not 
mean  to  saj'  that  that  share  would  go  over  merelj-  because  it  had  not 
been  actually  received."  As  to  children  who  had  attained  twentj'-one ' 
since  the  date  of  the  will  (to  whom,  it  will  be  observed,  as  well  as  to 
the  plaintiffs,  the  gift  over  applied),  he  held  that  they  took  vested  inter- 
ests not  liable  to  be  divested. 

If  no  such  period  is  indicated  by  the  particular  will  it  becomes  a  ques- 
When  re-  ti°"  whether  there  is  not  some  time  at  which  according  to 
ferred  to  end  the  general  law  regulating  the  subject  the  gift  maj-  properly 
after  te's-  be  said  to  be  receivable  and  to  which  the  testator  maj'  fairly 
tator's  death,  ^g  supposed  to  refer.  Thus  in  Re  Arrowsmith's  Trusts  (I), 
where  a  testator  gave  his  money  out  on  securitj'  that  should  be  due  to 
him  at  his  decease  in  trust  to  be  paid  and  divided  unto  and  between  his 
nephews  and  nieces  who  should  be  then'  Uving,  with  a  gift  over,  in  case 
any  of  them  should  die  "  before  receiving  their  respective  shares,"  to  the 
sui-viving  nephews  and  nieces  ;  it  was  held  bj'  Sir  R.  Kindersley,  V.-C, 
that  "  die  before  receiving  "  meant  die  within  one  year  after  the  testa- 
tor's death,  that  being  the  period  which  is  generall}-  allowed  to  executors 
for  the  getting  in  and  distribution  of  their  testator's  estates,  and  at  the 
end  of  which  the  shares  might  be  said  to  be  receivable..  The  words 
could  not  be  construed  ' '  die  before  the  testator "  because  the  original 
gift  was  expressly  to  persons  living  at  the  testator's  death,  and  that 
construction  would  render  the  gift  over  inoperative.  This  gave  an  in- 
defeasible interest  to  all  but  one  niece,  who  alone  died  within  the  year. 
On  appeal,  K.  Bruce  and  Turner,  L.J  J.,  agreed  with  the  rest  of  the  de- 
cision, but  as  to  the  share  of  the  deceased  niece,  a  decision  having 
become  unnecessary.  Sir  K.  Bruce  would  not  give  anj'  opinion,  and  Sir 
G.  Turner  said  he  was  disposed  to  think  au  inquiry  ought  to  have 

(it)  Viz.  Schenck  v.  Legh,  &c.  ante,  p.  799,  u.  (e).  See  accordingly  West  ».  Miller,  L.  R. 
*  \1)  29  L.  J.  Ch.  774,  30  L.  J.  Ch.  148,  6  Jur.  N.  S.  1232,  7  Jur.  N.  S.  9,  2  D.  F.  &  J.  474. 
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been  directed  whether  any  part  of  the   fund  was   received   or   could 
properlj-,  having  regard  to  the  state  of  the  assets,  have  Whether 

*been  paid  o\qv  within  the  year.     Tlie  executors,  ae-  *815  inqni,e 
cording  to  general  rules  (he  said),  might  have  paid  it,  whether  rc- 

°_,    %,,,..         ^,  '  °  '  '  ceipt  withm 

but  the  V,-C.  s  decision,  that  the  gift  over  would  take  effect  the  year  was 
on  death  within  the  3'ear,  would  prevent  their  making  anj'  possible. 
paj'ment  within  that  period.  .  .  .  "There  are  two  periods  to  which 
the  words  may  refer,  the  period  when  the  fund  was  actually  got  in,  or 
the  period  when  it  could  have  been  paid  over  to  the  legatees.  To  refer 
them  to  the  former  period  would  be  a  most  inconvenient  construction." 
He  therefore  preferred  the  inquirj-. 

Again,  in  Re  Collison  (m),  where  a  testator  gave  real  and  personal 
estate  to  trustees  in  trust  to  sell  and  out  of  the  proceeds  to  pay  debts 
and  an  annuitj"  and  to  set  apart  a  fund  for  the  latter,  and  subject  thereto 
to  divide  the  residue  into  six  parts  unto  and  among  his  six  nephews 
and  nieces  (named),  the  shares  of  nephews  to  be  paid  as  soon  as.  prac- 
ticable, the  shares  of  nieces  to  be  invested  and  the  income  paid  for  their 
separate  use  ;  in  case  any  of  his  nephews  should  die  before  him  or  before 
the  division  of  his  estate  their  shares  to  go  to  their  children  if  an}',  if  no 
children  then  to  the  remaining  legatees ;  there  was  a  similar  gift  over  of 
the  shares  of  nieces.  A  niece  died  unmarried  within  one  j'ear  after  the 
testator's  death ;  Sir  E.  Fiy,  J.,  adopted  Sir  R.  Kindersley's  reasoning 
in  Re  Arrowsmith's  Trusts,  and  held  that  the  reasonable  and  convenient 
interpretation  of  "  division  "  was  the  year  allowed  b}-  law  for  inquiry 
division.  It  was  argued  that  the  deceased  niece  was  at  all  rejected. 
events  entitled  to  her  share  of  what  might  have  been  paid  before  her 
death.  But  the  judge  said  that  though  there  was  some  authority  for 
directing  an  inquiry  when  a  division  might  have  been  made,  "  the 
decision  in  Hutcheon  v.  Mannington  (re)  proceeded  on  the  extreme  diffi- 
cultj'  of  deciding  whether  a  thing  might  or  might  not  have  been  done. 
I  should  (he  added)  be  directing  an  inquirj'  of  the  description  which 
Lord  Thuilow  rejected  in  that  case,  and  such  as  the  House  of  Lords  in 
Minors  i'.  Battison  (o)  held  ought  not  to  be  directed.  Moreover,  .  .  . 
it  must  rest  with  those  who  sa}-  that  a  division  ought  to  have  been  made 
earlier  (than  the  end  of  the  year)  to  adduce  evidence  that  it  could.  So 
far  as  the  evidence  goes  in  the  present  ease  it  shows  the  contrarj'.  .  .  . 
On  that  ground,  independently  of  any  other,  I  should  reject  the  pre- 
sumption that  the  estate  could  have  been  divided  at  an  earlier  period." 

Of  the  two  cases  here  referred  to.  Minors  v.  Battison  will  be 
*  stated  presentlj',  and  will  (it  is  submitted)  be  found  not  di-     *816 
r.ectly  to  raise  the  point  here  in  question.     But  Hutcheon  v. 
Mannington  (p)  is  both  an  illustration  of  the  extreme  reluctance  of  the' 
court  to  read  a  gift  over  on  death  before  "  receiving"  as  referring  to 

(m)  12  Ch.  D.  834.  (n)  1  Ves.  Jr.  366.  (")  1  App.  Ca.  428. 

( p)  1  Ves.  Jr.  366,  6  Ves.  Jr.  536,  and  see  the  judgment  more  shortly  and  in  some  respects 
differently  stated,  4  B.  C.  C.  491  n. 
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actual  receipt,  and  an  important  authoritj'  on  the  propriety  of  directing 
an  inquiry  wliether  the  legacy  could  or  could  not  have  been  received 
before  the  death  of  the  legatee. 

In  that  case  a  testator,  after  reciting  that  his  fortune,  consisting 
Hutcheonv  °^  8,627^.,  was  all  vested  in  Indian  securities,  gave  several 
Mannington.  legacies,  and  annexed  to  each  a  gift  over  if  the  legatee  should 
miglulave^  die  before  he  "  may  have  received"  it.  Then,  after  calcu- 
been  received,  lating  the  amount  of  the  residue,  he  gave  it  to  his  father, 
jmpracti-  "  but  in  case  of  his  death  before  he  maj'  have  received  the 
cable.  j.ggj  g^j,(j  regijjue  of  my  estate  before  mentioned,"  then  over. 

The  father  survived  the  testator  some  three  j'ears,  and  died  without 
having  received  any  part  of  the  residue.  For  the  plaintiffs,  claiming 
under  the  gift  over,  it  was  argued  that  the  testator,  having  express 
regard  to  the  situation  of  his  property,  intended  it  to  go  over  if  the 
legatee  did  not  live  to  receive  it ;  that  if  real  estate  were  given  in  trust 
to  sell  with' all  possible  diligence,  the  court  would  inquire  into  that;  so 
here  there  ought  to  be  an  inquir}'  within  what  time  he  might  have  re- 
ceived it ;  the  plaintiffs  insisting  that  the  estate  could  not  have  been  got 
in  before  his  death.  Lord  Thurlow  said :  "  Suppose  any  of  these 
legatees  had  died  within  a  year  after  the  testator,  there  might  have 
been  some  ground  for  saj'ing  that  the  testator  alluded  to  the  known 
practice  of  the  court  to  compute  interest  on  legacies  from  a  year  after 
the  death  of  the  testator.  I  rather  believe  he  had  some  such  purpose 
as  jj^ou  attribute  to  him  in  his  contemplation.  There  is  a  faint  indi- 
cation of  a  purpose  that  there  shall  be  some  time  or  other  when  these 
interests  shall  go  over,  and  that  they  shall  not  vest  in  the  meantime. 
But  has  he  conceived  that  intention  and  expressed  it  with  such  definite 
certainty  that  I  can  act  upon  it?  I  am  to  compute  what  time  would  be 
sufHcient'  to  enable  these  parties  to  receive  their  legacies.  It  is  all  too 
uncertain.  .  .  .  Suppose  he  had  given  a  real  estate  in  the  manner  you 
specify ;  it  is  clear  that  it  will  neither  depend  on  the  caprice  of  the 
trustee  to  sell,  for  that  would  be  contrarj'  to  all  common  sense,  nor  upon 

his  dilatoriness  ;  in  some  way  it  may  be  sold  immediately  ;  but  I 
*817     should  not  inquire  when  a  real  *  estate  might  have  been  sold 

with  all  possible  diligence,  for  it  might  be  the  very  next  daj' 
or  that  verj-  evening,  and,  therefore,  the  court  alwa3-s  in  such  a  case 
considers  it  as  sold  the  moment  the  testator  is  dead  ;  for  where  there  is  a 
trust,  that  is  always  considered  here  as  done  which  is  oi'dered  to  be 
done,  and  the  court  cannot  measure  the  time.  Suppose  this  property 
had  been  in  the  West  Indies  instead  of  the  East(  it  would  have  taken 
less  time  to  be  remitted  ;  still  less  if  in  Jersey  or  Cumberland  ;  and  if 
only  100  miles  off  it  would  liave  cost  a  journey  of  two  days  at  least.  In 
this  case  it  is  an  immeasurable  purpose.  I  can  do  nothing  with  it ;  and 
it  must  be  considered  as  vested  from  the  death  of  the  testator." 

Of  Lord  Thurlow's  construction  of  the  words  "  may  have  re- 
ceived," Lord  Eldon  (who  was  the  plaintiff's  counsel  in  the  case)  re- 
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peatedly  expressed  his  disapproval.  On  one 'occasion  he  Lord  Eidon's 
said:  "The  natural  construction  was,  if  the  legatee  should  onHiItdieon 
die  before  the  property  should  be  actually  remitted  to  him.  *■  Manning- 
But  Lord  Thurlow  thought  himself  at  liberty  to  put  a  con-  ,""'  . 

struction  upon  the  will  that  might  by  possibility  be  put  upon  construction; 
it,  supposing  an  intention  that  there  should  be  an  inquiry  as  to  each  and 
every  part  when  it  might  be  said  that  it  could  have  been  received"  (q). 
And  on  another  occasion  he  said  he  thought  the  construction  was  "  too 
bold  ;  "  and  that  Lord  Thurlow  "  thought  there  was  an  indication  of  a 
purpose  such  as  was  contended  for  by  the  plaintiflf ,  but'  that  it  was  im- 
possible to  inquire  when  each  and  everj-  part  of  the  estate  could  have 
been  received,  collected  and  got  in  "  (r). 

As  to  the  decision  that  it  was  impossible  to  inquire  when  the  legacy 
might  have  been  received.  Lord  Eldon  said  (s)  :  "  Whatever  _2d,  as  to 
may  be  the  difficulty  of  construing  the  expressions  in  Hut-  "'^  mquiiy- 
cheon  v.  Mannington,  whenever  a  testator  directs  his  trustees  to  mort- 
gage, sell,  or  convert  his  estate  into  money,  this  principle  is  clear,  that 
no  fraudulent  or  unnecessary  dilatory  dealing  by  trustees  shall  affect 
third  persons.  The  dutj'  of  the  court  would  require  them  to  discuss 
as  a  matter  of  fact  that  loose  expression  '  what  they  might  have  re- 
ceived.' " 

And  in  Law  v.  Thompson  (t),  where  the  gift  over  annexed  to  a  simple 
legacy  was  in  case  of  the  legatee's  death  "before  the  said  sum 
be  paid  into  his  hands,"  and  the  executors  having  *  renounced,  *818 
great  delay  occurred  in  remitting  the  assets  from  India,  so  that 
the  legatee  died  before  payment;  Sir  J.  Leach,  M.  R.,  held  that 
though  this  meant  actual  payment,  the  rights  of  the  legatee  could  not 
be  defeated  by  the  accidental  circumstances  of  the  case,  and  therefore 
he  directed  an  inquiry  whether,  if  the  will  had  been  proved  by  the 
executors,  and  reasonable  diligence  had  been  used  by  them,  any  and 
what  part  of  the  testator's  property  given  to  the  legatee  could  have  been 
remitted  to  him  in  his  lifetime. 

An  inquiry  extending  over  the  lifetime  of  the  legatee  appears  to 
differ  from  an  inquiry  limited  to  one  year  (such  as  was  advocated  by  Sir 
G.  Turner)  onlj'  in  the  amount  of  labor  involved. 

Hitherto,  it  has  been  assumed  that  if  the  testator  clearly  intends 
the  legacy  to  be  divested  unless  actually  received  by  the  jja  gift  over 
legatee,  such  intention  will  prevail.     Such  was  clearly  the  on  death 
opinion  of  Lord  Eldon,  Sir  W.  Grant,  and  Sir  J.  Leach,  actuaiu- 
Lord  Eldon,  in  an  often-cited  judgment  (?<),  says  :  "  I  admit  receiving, 
the  soundness  of  the  proposition,  that  if  a  testator  thinks  „  ^, ,    .  _ 
proper,  whether  prudently  or  not,  to  say  distinctl}',  showing  ions, 
a  manifest  intention  that  his  legatees,  pecuniary  or  residuary,  ^'^°' 

(q)  11  Ves.  497.  (r)  6  Ves.  536. 

(s)  Gaskell  v.  Harman,  11  Yes.  507 ;  and  see  the  inquin'  directed  in  that  case. 
(()  4  Russ.  92. 
(«)  In  Gasltell  V.  Harman,  11  Ves.  497. 
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shall  not  have  the  legacies  or  the  residue  unless  they  live  to  receive  them 
in  hard  money,  there  is  no  rule  against  such  intention  if  clearl}-  ex- 
pressed. ■  Biit  that  would  open  to  so  much  inconvenience  and  fraud  that 
the  court  is  not  in  the  habit  of  making  conjectures  in  favor  of  such  an  in- 
tention. In  Hutcheon  v.  Mannington  I  admit  I  thought  the  meaning  of 
those  words  was,  what  they  shall  have  received  ;  and  I  thought  so  even 
after  the,  decision.  The  use  I  have  since  made  of  that  case  is  as  an 
authoritj-  that  if  the  words  will  admit  of  not  imputing  to  the  testator  such 
an  intention,  it  shall  not  be  imputed  to  him.''  And  Sir  W.  Grant  said  (x) , 
that  Lord  Thurlow  proceeded  on  the  ground  "that  he  was  called  upon 
to  deteiTnine,  not  whether  any  particular  event  had  or  not  happened 
before  the  death,  but  whether  an  event  might  by  possibilit}'  have  hap- 
pened." That  is  to  say,  Lord  Thurlow  held  the  words  to  mean  some- 
thing that  he  thought  was  void,  rather  than  hold  them  to  mean  something 
so  inconvenient  (because  valid)  as  "  die  before  he  shall  have  received." 
But  Hutcheon  v.  Mannington  has  been  cited  in  recent  times  as  de- 
ciding that  a  gift  over,  if  the  legatee  dies  without  actuallj'  reeeiv- 
*819  ing  his  legacy,  is  void.  Thus,  in  Martin  v.  Martin  (y),  *  where 
a  testator  gave  his  property  to  be  equally  divided  among  his 
nephews  and  nieces,  and  if  any  of  them  should  die  before  him  or 
Martin  v  before  thej-  should  have  actually  received  wliat  was  to 
Maniii,  go  to  them  under  the  will,  their  share  to  go  over ;  it  was 

contra.  j^gj^j  ^^.  gj^,  ^  p_  yf^Q^^  y.-C,  that  the  gift  Over  was  void. 

He  said:  "It  is  a  common  impression  on  testators'  minds  that  the 
event  may  occur  of  death  before  actual  receipt  of  property-  given.  The 
law  has  interfered  on  account  of  the  extreme  difficult}'  of  meeting  such 
a  wish.  In  Hutcheon  v.  Mannington  Lord  Thurlbw  uses  the  expression, 
'  It  is  an  immeasurable  purpose.'  " 

But,  as  already-  noticed.  Lord  Eldon  dissented  from  the  construction 
adopted  in  Hutcheon  v.  Mannington,  precisely  because  the  words  there 
used  were  hdd  not  to  mean  "  before  actuallj-  receiving."  And  no 
The  gift  over  doubt  the  validity  of  a  divesting  clause  depending  on 
wwtman  v.  ^ctual  receipt  was  suggested  in  Whitman  v.  Atken  (z) , 
Atken.  where  to  a  simple  legacy  was  annexed  a  gift  over  if  the 

legatee  should  die  before  the  legacj'  was  actually  paid  or  payable  to 
him.  The  legatee  died  a  few  months  after  the  testator,  and  effect 
was  given  to  the  gift  over  b}'  Sir  J.  Stuart,  V.-C,  who  construed  the 
clause  as  providing  for  two  events,  — death  in  his  own  lifetime,  which 
would  be  before  the  legacy  was  payable,  and  death  after  his  own  decease 
without  having  been  actually  paid. 

However,  in  Minors  w.  Battison  («),  Lord  Thurlow's  decision  was 
Minors  v.  again  referred  to  as  denying  the  validity  of  a  gift  over  on 
Battison.        death  without  actually  receiving.     Minors  v.  Battison  did 

(x)  8  Ve8.  555. 

(y)  L.  R.  2  Eq.  404;  see  also  Re  Kirkbride's  Trusts,  ib.  400.  (z)  h.  R.  2  Eq.  414. 

(a)  1  App.  Ca.  428.  The  statement  in  the  text,  except  of  the  gift  over,  is  much  abridged. 
The  opiniona  of  the  V.-C.  and  of  the  L.JJ.  are  to  be  collected  at  pp.  432,  436, 438,  446, 447, 453. 
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not  directly  raise  this  point ;  but  it  is  a  case  which  requires  considera- 
tion :  a  testator  gave  his  real  and  personal  property  to  trustees  in  trust 
for  his  wife  for  life,  after  whose  death  there  was  a  provision  (whether  a 
trust  or  only  a  discretionary  power  was  the  principal  question  in  the 
case)  for  sale  of  the  property  and  for  division  of  the  proceeds  among 
the  testator's  children  ;  and  if  any  child  should  survive  the  wife  and  die 
before  he  or  she  should  have  received  his  or  her  share,  such  share  was 
given  over.  The  eldest  son  survived  the  wife  more  than  a  year,  but 
died  before  any  sale  was  made,  and  the  question  was  whether  his  share 
was  divested  by  the  gift  over.  Sir  C.  Hall,  V.-C,  held  that  it  was  not, 
being  of  opinion  that  it  was  a  trust  and  not  a  powet ;  and  he  de- 
clared that /or  the  purposes  of  distribution  *  the  estate  ought  to  be  *820 
considered  as  sold  and  converted  at  the  expiration  of  twelve 
months  from  the  death  of  the  testator's  widow.  This  was  reversed  by 
the  L.J  J.,  who  held  that  there  was  no  trust,  but  only  a  power  to  sell 
at  the  absolute  discretion  of  the  trustees.  They,  as  well  as  the  V.-C, 
construed  "received"  as  de  jure  receivable;  but  held  that  the  shares 
did  not  become  de  jure  receivable  until  the  trustees  chose  to  sell :  the 
exercise  of  their  discretion  as  to  any  part  fixed  the  time  as  to  that  part. 
But  the  original  decision  was  restored  in  D.  P. 

Now,  as  it  was  not  contended  that  actual  receipt  was  meant,  the 
validity  of  a  divesting  clause  which  does  was  not  in  ques-  l^j^  gg], 
tion  (6) .     But  Lord  Selborne  made  some  observations  on  borae's  ob- 
that  question.     Referring  to  the  clause  in  that  case,  he  said  :  Minors  i>. 
' '  These  words  in  their  natural  sense  (from  which  there  is  Battison. 
nothing  in  the  context  to  authorize  anj'  departure)  relate  to  the  death 
of  a  child  during  the  interval  between  the  death  of  the  widow  and  the 
time  when  that  child's  share  might  be  actuallj'  received,  or  at  least  de 
jure  receivable.     It  was  decided  in  Hutcheon  v.  Mannington,  and  Mar- 
tin V.  Martin,  that  such  a  divesting  clause,  if  it  refers  to  the  time  of 
actual  receipt,  is  too  uncertain  and  indefinite  to  be  capable  of  being  car- 
ried into  effect.     Lord  Thurlow  said,  in  the  former  of  these  cases,  that 
it  would  be  contrary  to  common  sense  to  make  the  divesting  of  a  vested 
interest  depend  upon  the  caprice  or  upon  the  dilatoriness  of  the  trustee 
to  sell  (c)  ;  that  in  some  way  the  property  might  be  sold  immediately 

(6)  For  the  same  reason  the  propriety  of  a  general  inquiry  whether  a  legacy  might  or 
might  not  have  been  received  did  not  come  in  question.  An  inquiry  whether  the  share  of  tlie 
deceased  son  might  have  been  received  within  the  year  was  immaterial,  since  he  outlived  the 
year.  No  inquiry  of  either  Itind  was  asked  for  by'either  side.  But  in  Re  CoUison,  supra, 
p.  815,  Sir  E.  Fry  cited  Lord  Selborne's  statement  of  what  Lord  Thurlow  said,  and  added: 
"  If  that  be  so,  it  follows  that  I  must  reject  the  actual  time  of  division  of  a  part  or  of  the 
whole  of  the  estate,  and,  if  I  must  reject  the  time  of  the  actual  division  as  too  uncertain,  the 
time  when  any  part  of  the  estate  might  have  been  divided  is  a  fortiori  too  uncertain."  Thus 
(miy  through  Lord  Selborne's  observations  and  only  by  inference  from  them  has  Minors  v. 
Battison  any  bearing  on  the  question  of  an  inquiry. 

(c)  There  is  here  an  important  variation  from  Lord  Thurlow's  real  words,  making  it  appear 
that' he  thought  a  divesting  clause  to  take  effect  on  death  before  actual  receipt  could  properly 
be  rejected  on  the  ground  that  it  would  make  the  rights  of  legatees  depend  on  the  caprice  of 
the  trustee.  Even  with  regard  to  a  trust  for  sale,  what  he  did  say,  thougli  generally  true,  is 
not  universally  so:  for  the  testator  may  have  intended  that  those  rights  should  depend  on  the 
actual  sale,  per  Grant,  M.  R.,  8  Ves.  656. 
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...  that  where  there  is  a  trust  that  is  always  considered  in  equity  as 
done  which  is  ordered  to  be  done,  and  that  the  court  cannot  measure 
tlie  time." 

Effect  where  But  besides  this  Lord  Selborne  held  that  there  the 

?e"eived  an™  *^^^  divesting  *  clause  failed,  on  the  ground  that  what 
part  not.  was  given  over  was  "such  share,"  spoken  of  as  a 

whole,  and  the  testator  had  not  with  sufficient  clearness  for  a  divesting 
clause  declared  what  was  to  go  over  in  the  event  which  had  happened 
of  part  having  been  received  or  become  receivable  (which  latter  it  was 
conceded  satisfied  the  clause)  and  of  part  not  having  been  received  or 
(according  to  the  L.J  J.)  become  receivable.  In  his  opinion  the  estate 
became  de  jure  distributable  at  the  time  of  the  widow's  death,  and  "  on 
this  one  point  he  differed  from  the  decision  of  the  V.-C."  To  meet 
Order  in  *'^'®  ^^^^  ^^^  Order  was  varied,  and  it  was  declared  that  in 
Minors  ».  the  events  which  happened  the  deceased  son  took  an  abso- 
Battison.  j^^^^  vested  interest  in  a  share  of  the  estate,  "the  whole 
being  considered  as  converted  into  money  and  distributable  immediately 
upon  the  death  of  the  widow." 

This  variation,  though  not  material  to  the  decision  of  the  case,  would 
seem  to  be  very  material  in  principle ;  for  it  annihilates  the  interval 
clearly  contemplated  in  the  divesting  clause  between  the  death  of  the 
widow  and  the  time  of  "  receipt,''  and  thus  appears  to  adopt  (perhaps 
under  the  circumstances  without  much  consideration)  the  opinion  that 
the  clause,  whether  it  meant  received  or  receivable,  was  entirely-  void, 
though  for  which  of  the  reasons  given  by  Lord  Selborne  does  not 
appear. 

The  general  question  of  the  validity  of  such  a  clause  was  fuUj'  dis- 
Gittoverof  cussed  in  Johnson  v.  Crook  (c?),  where  residue  was  be- 
the  legacy,  or  queathed  equallj-  between  A.  and  B.  ;  "  but  if  A.  shall  die 
ceived  part^  before  he  shall  actually  have  received  the  whole  of  his  share 
upheld.  ,  and  without  leaving  issue,  then,  and  whether  the  same  shall 
have  become  paj'able  or-  not,  his  share  or  such  part  or  parts  thereof  as  he 
shall  not  have  actually  received  as  aforesaid  shall  be  paid  to  the  said  B." 
A.  survived  the  testatrix  some  seven  years,  and  died  without  receiving 
anj'  part  of  the  residue  and  without  leaying  issue.  Sir  G.  Jessel,  M.  R., 
held  that  the  intention  to  use  the  words  ' '  actually  received  "  in  their 
literal  sense  was  placed  beyond  doubt  by  the  addition  of  the  words 
' '  whether  payable  or  not ; "  that  the  latter  words  provided  for  non- 
receipt  from  any  cause  whatever,  including  fraud,  accident  or  mistake  ; 
that  there  was  no  uncertainty  or  difficult}'  in  ascertaining  whether  the 
event  had  happened ;  and  that  the  gift  over  had  taken  effect.  He 
examined  the  cases,  and  arrived  at  the  conclusion  that  Martin  v.  Martin 
was  the  first  in  which  such  a  gift  over  was  held  void ;  that  it 
*822    was  so  decided  simply  per  incuriam  ;  and  that  although  *  some 

(d)  12  Ch.  D.  639. 
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of  Lord  Selborne's  expressions  in  Minors  v.  Battison  were  difficult  to 
deal  with,  the  point  did  not  directly  arise  in  that  case. 

On  the  other  hand,  in  Bubb  v.  Padwick(e),  where  residue  was  given 
in  trust  for  all  the  testator's  children  who   should   attain  „.   .,      ... 

Similar  girt 

twentj'-one  or  (being  daughters)  marry,  as  tenants  in  com-  over  held 
mon,  but  children  so  attaining  vested  interests  were  not  to  ^°"^' 
be  entitled  to  recei^ve  their  shares  until, his  j^oungest  child  should  have 
attained  twenty-one,  but  the  trustees  were  empowered  to  pay  the  share 
of  each  child  as  soon  after  he  or  she  had  attained  such  vested  interest 
as  the  trustees  thought  proper ;  and  in  case  an^^  child  should  die  before 
the  3'oungest  for  the  time  being  had  attained  twenty-one  without 
having  actually  received  the  whole  of  his  or  her  share,  then  so  much  of 
the  share,  original  and  accruing,  of  the  child  so  dj'ing  as  should  not  have 
been  received  by  him  or  her  was  given  over  to  the  other  children  who 
should  be  living  when  the  j'oungest  attained  twentj'-one.  Sir  R.  Malins, 
V.-C,  decided  that  each  child  on  attaining  twentj'-one  or  (if  a  daughter) 
marrj'ing  acquired  an  indefeasible  interest.  He  said  :  "  This  principle 
has  been  acted  upon  for  ninet}'  j-ears  —  certainly  from  the  time  of  the 
decision  in  Hutcheon  v.  Mannington  —  that  where  there  is  a  gift  of 
property  with  a  gift  over  if  the  legatee  dies  without  receiving  it,  the  gift 
over  is  too  vague  and  indefinite  ;  it  is  simply  regarded  as  void,  -and  the 
original  gift  remains." 

In  Roberts  v.  Youle  (/),  a  testator  gave  his  real  and  personal  prop- 
erty to  trustees  for  sale,  with  authority  to  postpone  the  sale.  Gift  over  of 
and  in  trust  to  divide  the  proceeds  among  his  three  sons  o'f'l||^[g^^'^^  " 
and  his  daughter  (naming  them),  but  directed  the  trustees  dying  "be- 
to  retain  his  daughter's  share  on  certain  trusts  for  her  and  eciTtioifoniie 
her  issue  ;  "  and  in  the  event  of  any  of  his  said  children  dj-ing  trusts." 
before  his  (testator's)  decease  or  the  execution  of  all  or  any  of  the  trusts  of 
the  will  leaving  issue,  he  directed  the  trustees  to  pay  to  the  issue  of 
such  deceased  child  or  children  the  share  or  respective  shares,  his  her 
or  their  respective  parents  would  have  tal^en  and  been  entitled  to  if  liv- 
ing, share  and  share  alike."    It  was  held  bj^  Sir  C.  Hall,  V.-C,  that 
the  gift  over  was  so  ill-constructed,  and  (particularlj'  with  regard  to  the 
daughter's  share)  so  embarrassing,  that  he  could  not  give  effect  to  it. 
He  considered  it  unnecessary  to  say  whether  he  agreed  with  Johnson 
V.  Crook :  he  distinguished  that  case  on  the  ground  that  what 
was  there  given  over  was  not  the  *  whole  share,  but  such  part  or    *823 
parts  thereof  as  should  not  have  been  received. 

The  last  case  is  too  special  to  have  much  effect  on  the  general  ques- 
tion. In  Bubb  V.  Padwick,  too,  the  will  was  peculiar,  the  intention 
being  express  that  the  shares  should  be  vested  in  interest,  i.e.  trans- 
missible (j'),  though  payment  was  postponed,  j'et  that  thej^  should  be 

(e)  1.3  Ch.  D.  517.  (/)  49  L.  J.  Ch.  744,  TV.  N.  1880,  p.  136. 

(</l  Tlii«,  no  doubt,  is  not  generally  the  sole  effect  of  vesting;  it  also  gives  the  intermediate 
income :  but  here  the  income  was  expressly  disposed  of. 
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divested,  i.e.  not  be  transmissible,  unless  actually  paid ;  which  is  con- 
tradictoiy.     The  court,  however,  relied  on  no  such  special  ground. 

With  regard  to  the  distinction  which  depends  on  the  words  specially 
referring  to  an  unreceived  part  —  to  hold  that,  unless  there  are  such 
words,  the  gift  over  wiU  not  carry  such  part,  where  other  part  has  been 
received,  and  still  more,  that  unless  there  are  such  words  the  gift  over 
is  void  ab  initio,  would  seem  to  push  to  an  extreme  point  the  doctrine 
that  a  clear  vested  gift  is  not  to  be  cut  down  by  subsequent  ambiguous 
expressions. 

There  is,  however,  another  distinction  between  Crook  v.  Johnson  and 
the  other  cases,  viz.  that  the  testator  had  shown  that  he  intended  the 
legatee  to  take  the  risk  of  the  non-receipt  being  caused  b3'  the  miscon- 
duct of  the  trustee.  Where  this  is  not  shown,  the  further  question, 
whether  the  court  can  inquire  into  the  possibility  of  an  earlier  receipt 
—  an  inquirj'  which  is  needed  to  protect  the  legatee  from  misconduct  in 
the  trustee  —  must,  it  should  seem  (having  regard  to  Lord  Eldon's  opinion 
that  such  misconduct  shall  not  affect  third  persons) ,  enter  largely-  into 
the  consideration  of  the  main  question,  whether  the  clause  is  itself  valid. 
In  this  way  Hutcheon  v.  Mannington  would  have  a  material  bearing  ou 
that  question,  and  the  court  woukl  have  to  decide  whether  in  ordinary 
cases  it  would  follow  that  authority  or  the  opinion  of  Lord  Eldon,  Sir  J. 
Leach  and  Sir  G.  Turner. 

It  has  been  noticed  in  a  former  chapter  (k)  that  where  a  legacj-  is 
Gifttover  if  given  to  One  for  life,  and  after  his  death  to  his  children,  with 
A.  dies  with-  a  gift  over  if  the  tenant  for  life  dies  without  leaving  children, 
ch[ldren"'ob-  the  gift  over  is  sometimes  construed  as  meaning  in  default 
jects  of  prior  of  objects  of  the  prior  gift,  or,  as  it  is  commonly  expressed, 
r^dVuiiout'  "leaving"  is  construed  "having."  Besides  the  favor  al- 
liaving.  ways  shown  to  provisions  for  children,  it  requires  very  strong 

words  to  defeat  a  prior  vested  gift(i).  Thus,  in  Maitland  v. 
*824    Chalie  {k) ,  where  a  *  testator  bequeathed  a  sum  of  money  in 

trust  for  his  daughter  S.  for  life,  and  after  her  death,  as  to  a 
moiety  thereof,  for  her  children  equally  to  be  divided  between  them  at 
their  respective  ages  of  twentj'-one,  and  if  but  one,  then  to  tliat  one  at 
twentj'-one,  with  maintenance  during  minority  ;  and  if  anj'  of  such  chil- 
dren should  die  before  attainirlg  twentj'-one,  his  share  to  go  to  the  sur- 
vivors ;  but  in  case  S.  should  die  without  leaving  &ny  child  or  cliildren, 
or  leaving  such  and  they  should  die  before  attaining  twentj'-one,  then  to 
testator's  next  of  kin  living  at  |ihe  death  of  the  longer  liver  of  them  his 
said  daughter  and  her  children  so  dying  under  age.  S.  had  issue  two 
daughters  who  attained  twenty-one,  but  died  in  their  mother's  lifetime. 

(h)  Ante,  p.  200.  (J)  8  Jur.  14. 

(k)  fi  Mad.  243.  See  also  Casainaior  v.  Strode,  8  Jur.  14;  Re  Tliompson's  Trust,  5  De  G. 
&  S.  667:  Kennedy  v.  Sedgwick,  3  K.  &  J.  540;  Re  Brown's  Trust,  L.  R.  16  Eq.  239;  Lord 
Sondes'  Will,  2  Sm.  &  Gif.  416. 
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Sir  J.  Leach,  V.-C,  said,  "A  clear  vested  gift  is  in  the  first  place 
given  to  the  children  of  a  daughter  attaining  twenty-one.  If  in  the 
clause  which  gives  the  propert3'  over  on  failure  of  her  children,  the  word 
'having'  be  read  for  '  leaving,'  the  whole  will  will  express  a  consistent 
intention  to  that  effect.  I  feel  myself  bound  bj'  the  authorities  to  adopt 
this  construction."  Then,  citing  Woodcock  v.  Duke  of  Dorset,  and 
Powis  V.  Burdett(»8),  he  declared  that  the  two  daughters  having  at- 
tained twent3'-one  took  vested  interests. 

In  these  remarks  "  vested"  is  apparently  used  in  the  sense  of  "  in- 
defeasible." At  all  events  the  appointment  of  a  specified  time  for  vest- 
ing, though  it  may  strengthen  the  case  («) ,  is  not  necessary.  A  simple 
gift  in  remainder  to  children  (which  by  operation  of  law  vests  in  them 
at  birth)  is  enough  to  attract  the  rule.  Thus,  in  Treharne  v.  Layton  (o), 
where  a  testatrix  gave  all  her  real  and  personal  estate  to  her  grand- 
daughter M.  for  life,  and  after  the  death  of  M.,  to  her  children  in  equal 
parts ;  and  she  ordered  M.  to  make  a  weekly  allowance  to  R.  during 
his  life.  "  In  case  my  granddaughter  M.  dies  leaving  no  issue,  the  whole 
of  the  property  goes  to  the  next  of  kin,''  they  making  the  same  allow- 
ance to  R.  during  his  life.  It  was  held  that  ' '  leaving  "  must  be  con- 
strued "  having  had,"  and  that  the  real  estate  had  vested  indefeasibly 
in  the  only  child  of  M.,  though  he  died  before  her. 

*  In  the  last  case  "  issue  "  in  the  gift  over  must  have  been  read    *825 
"children"  by  reference  'to  the  prior  gift.     It  would  otherwise 
have  been  difficult  to  construe  the  words  "  die  leaving  no  issue  "  in  any 
sense  but  "  leaving  no  issue  at  her  death,"  according  to  1  Vict.  c.  26, 
s.  29  (^). 

In  White  v.  Hight  (q) ,  the  rule  was  applied  to  a  case  of  a  different 
.  kind.     A  testator  there  devised  real  estate  to  his  daughter  S.  Q;ft  ^^  A.  in 
for  life,  and  after  her  death  to  A.  the  only  child  of  S.     "  But  fee  with  gift 
in  case  the  said  A.  my  granddaughter  shall  happen  to  depart  without  leae- 
this  life  before  the  decease  of  her  mother  or  after  her  decease  'Xy  "^?'<''  „ 
without  leaving  any  issue,  then"  to  testator's  second  daugh-  read  "  iiav- 
ter.     A.  survived  her  mother,  and  having  two  children  born  '"§  ^^^-" 
claimed  the  absolute  interest,  for  that  on  the  authoritj'  of  the  preceding 
cases  "  leaving"  must  be  construed  "  having  had."     On  the  other  side 
it  was  truly  argued  that  such  a  construction  had  never  been  adopted 
except  tq  make  the  limitation  over  fit  into  a  prior  gift.     But  Sir  J. 
Bacon,  V.-C,  decided  in  A.'s  favor.     Referring  to  Marshall  v.  Hill  (r), 
he  said :  "  Lord  EUenborough  and  Baj-lej',  J.,  without  any  kind  of  hesi- 

(m)  Ante,  p.  799,  n.  (e).  (n)  See  Gibbons  ».  Langdoii,  6  Sim.  260. 

(o)  L.  R.  10  Q.  15.  459.  in  Ex.  Ch.  affirming  Q.  B. ;  ante,  p.  495,'n.  See  also  Wliite  ». 
Hill,  L.  R.  4  Eq.  265;  per  Jessel,  M.R.,  Re  .rack.«on's  Will,  13  Ch.  D.  192;  Marshall  v.  Hill. 
2  iM.  &  Sel.  608.  As  to  Ex  parte  Hooper,  1  Drew.  264,  vide  ante,  p.  466,  n.  Cases  in  which 
there  is  no  ambiguity  in  the  term  used,  as,  '*  without  leaving  issue  at  the  time  of  her  death  " 
(Young  V.  Turner,  l"B.  &  S.  550),  or  "should  all  his  children  die  before  himself"  (Chadwick 
V.  Greenal,  3  Gif.  221),  are  scarcely  within  the  rule. 

(p)  Ante,  495. 

(?)  12  Ch.  D.-751.  The  terms  of  the  will  are  collected  partly  from  the  judgment.  The 
head-note  is  erroneous.  (r)  2  M.  &  bel.  608. 
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tation,  came  to  the  conclusion  under  such  circumstances  that  j'^ou  must 
read  '  without  leaving'  as  '  without  having  had.'  "  He  added  :  "  If  the 
words  had  been  '  after  her  decease  without  leaving  anj'  children,'  it  would 
certainly  have  been  unreasonable  to  impute  to  the  testator  the  meaning 
that  if  his  granddaughter  should  have  half  a  dozen  children,  and  each 
of  them  half  a  dozen  children,  and  all  the  former  should  happen  to  die 
in  their  mother's  lifetime,  none  of  the  latter  would  get  anything.  But 
that  would  be  the  result  of  construing  the  word  '  leaving '  literall3^'' 

As  neither  children  nor  grandchildren  would,  in  the  case  put,  get  any- 
thing, under  the  will,  any  more  by  one  construction  than  by  the  other, 
the  V.-C.  could  not  have  here  intended  to  refer  to  anything  to  be  so  got. 
But  neither  would  children  or  grandchildren  as  a  class  ("  half  a  dozen  ") 
have  had  the  chance,  if  "  leaving"  were  read  "  having  had,"  of  getting 
anything  by  succession  from  A. ;  since  the  subject  of  gift  was  real  es- 
tate, descendible  to  one.  In  Marshall  v.  Hill(s),  the  "  circumstances" 
were  different,  the  devise  being  to  J.  for  life,  remainder  to  his  first,  second, 

third,  fourth,  fifth  and  sixth  sons,  and  if  J.  should  die  leaving  no 
*826     son  or  sons  as  aforesaid,  over.     There,  as  in  all  the  *  other  cases 

before  White  v.  Hight,  the  gift  over  was  in  effect-  construed  as 
meaning  in  default  of  objects  of  the  prior  gift.  Moreover  the  word  ac- 
tually used  in  White  v.  Hight  was  not  "children"  but  "issue,"  to 
which  the  observations  of  the  court  are  in  no  Yia.y  applicable.  The 
Stat.  1  Vict.  c.  26,  ,s.  29  was  not  referred  to,  although,  if  A.  would  have 
been  tenant  in  tail  under  the  old  law  (as  it  seems  she  would  {t) ) ,  that 
enactment  would  seem  to  have  required  that  "  without  leaving  issue" 
should  be  construed  "  issue  living  at  the  death  of  A." 

But  "  without  leaving"  in  the  gift  over  will  not  be  construed  "  with- 
"  Leaving"  out  having  had  "  if  the  prior  gift  is  expressly  made  to  depend 
"7 '^?"'''' "^'^  upon  the  corresponding  contingency  of  "leaving  children." 
had"  if  prior  Thus,  in  Bythesea  v.  Bj-thesea  (m),  where  a  testatrix  be- 
dreii''is''con-  Queathed  the  residue  of  her  personal  estate  in  trust  for  her 
tingent.  grandsion  for  life,  and  after  his  decease,  "  i w  case  he  should 

leave  any  child  or  children,  then  in  trust  for  all  and  every  the  child  and 
children  of  her  said  grandson  lawfully  begotten',  equally  between  them 
if  more  than  one,  share  and  share  alike,  as  tenants  in  common  ;  and  if 
there  should  be  one  such  child,  then  in  trust  for  such,  only  child,  to  be 
paid  and  payable  to  such  child  or  children  at  his  or  their  age  or  respec- 
tive ages  of  twenty -one  years  ;  "  and  the  testatrix  declared,  "  tliat  the 
part  or  share  of  each  such  child  or  children  should  be  considered  as  a 
vested  interest  or  vested  interests  in  him  her  or  them  respectively ; " 
and  there  was  a  gift  over  after  the  decease  of  the  grandson  :  "  in  case 
he  should  not  leave  any  such  child  or  children."  The  grandson  had  one 
child  only,  who  attained  twenty-one,  and  died  in  his  lifetime.  It  was 
held  that  the  gift' over  took  effect.     Lord  Cran worth  said,  "  It  was  con- 

{«)  2  M.  &  Sel.  608.  (0  Feal<es  v.  Standley,  21  Beav.  485. 

•(it)  23  L.  J.  Ch.  1004,  affirming  Wood,  V.-C,  17  Jur.  645. 
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tended  that  the  first  contingency  had  in  fact  happened  ;  for  that  in  this 
case  '  leaving '  must  be  construed  as  '  having  children ; '  for  that  the 
testatrix  could  not  be  held  to  intend  that  the  gift  to  the  children  should 
depend  on  the  accident  of  some  or  one  of  them  surviving  their  father. 
The  answer  to  this  is  that  the  words  of  the  will  are  clear  and  unambig- 
uous. It  may  be  impossible  to  explain  why  the  testatrix  should  have 
made  such  a  disposition  ;  but  nevertheless  she  was  at  libert}^  to  do  so." 
The  direction  as  to  vesting  was  also  relied  on ;  but  he  thought  this 
might  applj-  only  to  the  contingency  happening  of  the  grandson  leaving 
a  child  surviving.  Sir  G.  Turner,  L.  J.,  said  that  the  authorities 
justified  him  in  saying  that  the  cases  on  *  settlements  had  been  *827 
carried  as  far  as  they  should  be,  and  that  the  present  case,  even 
if  it  had  been  one  of  settlement,  was  distinguishable,  for  two  reasons : 
first,  that  "in  all  the  previous  cases  there  were  provisions  inconsistent 
with  the  notion  that  the  gift  was  to  depend  on  survivorship,  while  here 
the  provisions  were  throughout  contingent ;  secondly',  that  in  all  of  them 
the  question  had  arisen  between  the  eldest  son  and  the  other  children, 
or  between  the  surviving  children  and  the  representatives  of  deceased 
children  ;  and  in  none  of  the  cases  that  he  was  aware  of  had  there  been 
a  limitation  over  in  favor  of  third  persons.  As  to  the  cases  in  which 
the  question  had  been,  whether  a  clear  vested  interest  was  to  be  cut 
down  by  words  importing  contingencj',  he ,  said  thej'  had  no  application 
to  a  case  where  the  whole  disposition  was  introduced  bj^  words  import- 
ing contingency. 

It  is  plain  from  Lord  Cranworth's  observations  that,  if  there  had  been 
several  children,  and  onl}'  some  or  one  of  them  had  survived 
the  grandson,  he  would  have  been  of  opinion  that  all  the  (.jJiid  su"* 
children  were  entitled,  the  gift  being  to  all  the  children  gen-  ^''^es  parent, 

„  ,.       '  /■       .,,        .  ^.■^A»\     t-  I,   a"  will  take; 

erally,  upon  a  contingency  (viz.  "  leaving  anj^  child   )  which 
would  have  happened.     And  this  appears  to  be  the  rule  (x). 

But  if  after  these  introductory  words  the  gift  itself  is  to  such  children, 
it  is  confined  to  those  who  themselves  survive  their  parent  (y).  _  m,]ess  ex- 
So  if  the  shares  are  expressh'  directed  to  vest  at  the  death  eluded  by 
of  the  parent,  the  onl3'  possible  question  in  such  a  case  be-  "^""t^^'- 
ing  whether  ' '  vested  "  is  to  bear  its  literal  meaning  (z) .  And  if  the 
issue  of  a  child  who  predeceases  the  parent  are  expresslj'  provided  for, 
the  case  is  said  not  to  be  within  the  reason  of  those  in  which  there  is  no 
such  provision,  and  in  which  the  court  has  therefore  adopted  a  particu- 
lar construction  for  the  purpose  of  protecting  the  predeceasing  child 
from  loss  of  his  share  (a).     To  give  to  aU  the  children,  if  only  one  sur- 

(x)  Boulton  V.  Beard,  3  D.  M.  &  G.  608  (no  gift  over) ;  M'Lachlan  ».  Taitt,  28  Beav.  407, 
2  D.  F.  &  J.  449.  WioQ  ».  Fenwick,  11  Beav.  438,  contra,  is  questioned  by  Lord  St.  Leonards, 
Pow.  696,  8th  ed. 

(y)  Sheffield  v.  Kennett,  27  Beav.  207,  4  De  G.  &  J.  593;  Ke  Watson's  Trusts,  L.  E.  10 
Eq.'36. ,  See  also  Re  Heath's  Settlement,  23  Beav.  193;  Jeyes  v.  Savage,  L.  R.  10  Ch.  555. 
Bryden  v.  Willett,  L.  R.  7  Eq.  472,  has  not  been  followed.  ' 

(2)  Selby  V.  Whittaker,  6  Ch.  D.  239.  .        (a)  Per  James,  L.  J.,  6  Ch.  D.  249. 
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vives  the  parent,  but  unless  one  survives  to  give  to  none,  is  not  a  proba- 
ble intention,  and  full  weight  wiU.  be  allowed  to  any  indications  of  an 
intention  to  give  only  to  such  as  themselves  survive  (b),  especially  if 
there  is  ai)  accumulation 'of  such  indications  (c).] 

(6)  Wilson  V.  Mount,  19  Beav.  292.    See  also  Stevens  v.  Pvie,  30  Beav..284;  Hedges  v. 
Harpur,  3  Ue  G.  &  J.  139.  (e)  Selby  v.  Whittaker,  supra.] 
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*  CHAPTER  L.  *828 

EFFECT  OF  FAILURE  OF  A  PRIOR  GIFT  ON  AN  ULTERIOR  EX- 
ECUTORY OR  SUBSTITUTED  GIFT  OF  THE  SAME  SUBJECT  ;  ALSO 
THE   CONVERSE   CASE. 

Where  real  or  personal  estate  is  given  to  a  person  for  life,  with 
an  ulterior  gift  to  B.,  as  the  gift  to  B.  is  absolutely  vested.  Effect  upon 
and  takes  effect  in  possession  whenever  the  prior  gift  ceases  t^ft^^offefiure 
or  fails  (in  whatever  manner),  the  question  discussed  in  the  of  prior  gift, 
present  chapter  cannot  arise  thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take  effect  in  de- 
feasance of  a  prior  gift,  i.e.,  to  arise  on  an  event  which  determines  the 
interest  of  the  prior  devisee  or  legatee,  and  it  happens  that  the  prior 
gift  fails  ab  initio,  either  by  reason  of  its  object  (if  non-existing  at  tlie 
date  of  the  will)  never  coming  into  existence,  or  by  reason  of  such  ob- 
ject (if  a  person  in  esse)  dying  in  the  testator's  lifetime.  It  then  be- 
comes a  question  whether  the  executory  gift  takes  effect,  the  testator 
not  having  in  terms  provided  for  the  event  which  has  happened,  although 
there  cannot  be  a  shadow  of  doubt  that,  if  asked  whether,  in  case  of 
the  prior  gift  failing  altogether  for  want  of  an  object,  he  meant  the  ulte- 
rior gift  to  take  effect,  his  answer  would  have  been  in  the  affirmative. 
The  conclusion  that  such  was  the  actual  intention  has  been  deemed  to 
amount  to  what  the  law  denominates  a  necessary  implication.  Thus,  in 
the  well-known  case  of  Jones  v.  Westcomb  (a),  where  a  testator  be- 
queathed a  term  of  years  to  his  wife  for  life,  and  after  her  death  to 
the  child  she  was  then  (i.e.,  at  the  making  of  the  will)  enceinte  with; 
and  if  such  child  should  die  before  the  age  of  twentj'-one,  then  one- 
third  part  to  his  wife,  and  the  other  two-third  parts  to  other  persons. 
The  wife  was  not  enceinte ;  nevertheless  Lord  Harcourt  held 
that  the  bequests  over  took  effect ;  and  the  court  of  K.  B.  (J) ,  *  on  *829 
two  several  occasions  (in  opposition  to  a  contrary  determination 
of  the  C.  P,  (c)  ) ,  came  to  a  similar  conclusion  on  the  same  will. 

So,  in  Statham  v.  Bell  (d),  where  a  testator,  reciting  that  his  wife 

(a)  Pre.  Oh.  316,  1  Eq.  Ca.  Ab.  24b.  pi.  10. 

(6)  Andrews  v.  Fulham,  2  Stra.  1092:  Gulliver  v.  Wickett,  1  Wilg.  105;  [Doe  v.  Challis,  18 
Q.  B.  224,  affd.  in  D.  P.  7  H.  L.  Ca.  555  ( Evers  ».  Challis).  But  the  one  event  cannot  be  con- 
strued as  included  in  the  other,  where  the  will  elsewhere  expressly  provides  for  it.  Swayne  v. 
Smith,  1  S.  &  St.  56.] 

(c)  See  Roe  v.  Eulham,  Willes,  303,  311.  (d)  Cowp.  40. 
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was  pregnant,  dexdsed  that  if  she  brought  forth  a  son,  then  that 
Failure  of  he  should  inherit  his  estate ;  but  if  a  daughter,  then  one 
to'Ki'S  moiety  to  his  wife,  and  the  other  to  his  two  daughters  (he 
rior  gift.  had  one  daughter  then  living)  at  twenty-one.  If  either  died 
before  that  time,  the  survivor  to  have  her  sister's  share  ;  if  hoth  died  be- 
fore that  time,  then  both  shares  to  his  wife  and  her  heirs.  The  wilfe  was 
not  enceinte  ;  and  the  other  daughter  dying  under  twenty-one,  the  wife 
was  held  to  be  entitled  to  the  whole. 

It  would  be  immaterial  in  such  case  whether  the  wife  had  or  had  not 
an  after-born  child  subsequent  in  procreation  as  well  as  birth,  as  such 
child  would  not  be  an  object  of  the  gift  to  the  child  with  which  the  wife 
was  then  enceinte  (e). 

So,  in  Meadows  v.  Parry  (/) ,  where  a  testator  bequeathed  the  resi- 
due of  his  estate  to  trustees,  upon  trust  to  apply  the  dividends  and  in- 
terest for  the  maintenance  of  all  such  children  as  he  should  happen  to 
leave  at  his  death,  and  born  in  due  time  after,  equaUj',  until  the  age  of 
twenty-one,  and  then  to  transfer  the  funds  to  them  ;  and  in  case  any  of 
the  children  should  die  before  twenty-one,  such  deceased  child's  share 
to  go  to  the  survivors  ;  and  if  there  should  be  only  one  child  who  should 
attain  that  age,  upon  trust  to  paj'  the  residue  to  such  child :  and  in  case 
all  of  the  children  should  die  before  attaining  that  age,  then  he  bequeathed 
the  residue  to  his  wife.  The  testator  died  without  leaving,  or  ever  hav- 
ing had,  any  issue ;  but  Sir  W.  Grant,  M.  K.,  held  that  the  bequest  to 
the  wife  took  effect. 

And,  upon  the  same  principle,  a  bequest  over  in  the  event  of  the 
Gift  over  in  prior  legatee  having  but  one  child  has  been  held  to  extend 
case  there  be  by  implication  to  the  event  of  her-  not  having  any  child, 
extended  by'  Thus,  in  Murray  V.  Jones  (g),  where  a  testatrix,  after  be- 
iraplicatioii  queathing  the  residue  of  her  personal  propert}'  to  her  daugh- 
there  not  ters  and  youngev  sons,  provided  that  in  case  she  should  have 
being  any.  ^^yj.  q^q  child  living  at  the  time  of  her  decease,  or  in  case  she 
*830  should  have  two  or  *more  sons  and  no. daughter  or  daughters 
living  at  the  time  of  her  decease,  and  all  of  them  but  one  should 
depart  this  life  under  the  age  of  twenty-one  j-ears,  or  in  case  she  should 
have  two  or  more  daughters  and  no  son  or  sons  living  at  the  time  of  her 
decease,  and  all  of  them  but  one  should  depart  this  life  under  twentj'- 
one,  and  without  having  been  married ;  or  in  case  she  should  have  both 
sons  and  daughters,  and  all  but  one,  being  a  son,  should  die  under 
twenty-one,  or  being  a  daughter  under  that  age  and  unmarried,  tlien 
she  bequeathed  the  propert3'  to  another  family.  The  testatrix  died 
without  having  had  a  child;  but  Sir  W.  Grant,  M.  R.,  held  that  the 

(c)  Foster  v.  Cook,  3  B.  C.  C.  347. 

(/)  1  V.  &  B.  124.  See  also  Fonnereau  v.  Fonnereau,  3  Atk.  315;  Earl  of  Newburgh  v. 
Eyre.  4  Russ.  454,  where  a  question  of  this  nature  arose  under  a  special  will  and-  was  much 
discussed ;  [Osborn  v.  Bellman,  2  Gif .  593,  where  this  construction  was  made  on  a  marriage 
settlement.] 

(.g)  2  V.  &  B.  313.    See  also  Alton  v.  Brooks,  7  Sim.  204,  ante,  p.  694. 
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ulterior  gift  nevertheless  arose  ;  Ms  opinion  being,  that  the  case  put  by 
the  testatrix,  namely,  that  of  her  having  but  one  child,  did  riot  contain 
a  condition  that  she  should  have  one  child  living  at  that  time.  His 
reasoning  well  deserves  a  particular  statement.  "At  first  sir  "William 
sight,"  said  the  M.  R.,  "a  proposition  relative  to  having  but  Grant's 
one  child  may  seem  to  include  in  it  and  to  imply  the  having  Murray  v. 
one.  That  is  true,  if  the  proposition  be  affirmative  ;  but  by  •'»"«s. 
no  means  so,  if  the  proposition  be  hypothetical  or  conditional.  The 
proposition  that  A.  has  but  one  child,  is  as  much  an  assertion  that  he 
has  one  as  that  he  has  no  more  than  one ;  but  when  the  having  but  one 
is  made  the  condition  on  which  some  particular  consequence  is  to  de- 
pend, the  existence  of  one  is  not  required  for  the  fulfilment  of  the  con- 
dition, unless  the  consequence  be  relative  to  that  one  supposed  child. 
As,  if  I  say  that,  in  case  I  have  but  one  child,  it  shall  have  a  certain 
portion,  it  is  in  the  nature  of  the  thing  necessary  that  the  child  should 
exist  to  be  entitled  to  the  portion ;  but  if  I  say,  that,  in  case  I  shall 
have  but  one  child  of  my  own,  I  will  make  a  provision  for  the  children 
of  my  brother,  it  is  quite  clear  that  my  having  one  child  is  no  part  of 
the  condition  on  which  the  supposed  consequence  is  to  depend.  My 
having  one  child  of  my  own  would  be  rather  an  obstacle  than  an  in- 
ducement to  the  making  a  provision  for  the  children  of  another  person. 
The  case  I  guard  against  is  the  having  a  plurality  of  children  ;  and  it  is 
only  the  existence  of  two  or  more  that  can  constitute  a  failure  of  the 
condition  on  which  the  intended  provision  of  my  brother's  children  was 
to  depend.  The  plain  sense  of  the  proposition  is,  that  unless  I  have 
more  than  one  the  provision  shall  be  made." 

Again,  in  Mackinnon  v.  Sewell  (h),  where  the  tes-  Gift  over 

tatrix  bequeathed  *  her  residue  in  trust  for  her  daugh-     *831  implication^ 
ter  Caroline   for  life,  and   after  her   death  for  her  '"^J™? 

daughter's  daughter,  if  she  should  survive  her  mother  and  within  terms 
attain  twent3'-one ;  but  in  case  she  should  not  survive  such  " 
mother  and  attain  twenty-one,  then  in  trust  for  such  other  child  or  chil- 
dren of  the  testatrix's  daughter  as  should  be  living  at  their  mother's 
death,  to  be  paid  to  them  after  her  death  as  they  attained  twentj'-one  ; 
and  if  all  such  other  children  of  the  testatrix's  daughter  should  die  before 
attaining  twenty-one,  then  in  trust  for  M.  The  granddaughter  attained 
twentj'-one,  but  did  not  survive  her  mother.  Another  child  of  the  tes- 
tatrix's daughter  attained  twentj'-one,  but  did  not  survive  her  mother : 
afterwards  the  daughter  died.  Sir  L.  Shadwell,  V.-C,  on  the  authority 
of  the  preceding  cases,  held  that  the  bequest  over  to  M.  took  effect ; 
his  Honor  considering  that  the  bequest  over,  in  the  event  of  the  children 
that  might  survive  the  mother  not-  attaining  the  age  of  twentj'-one,  was 
but  equivalent  to  a  bequest  over  in  the  event  of  there  being  no  child 
who  should  survive  the  mother  and  attain  twenty-one.  , 

(h)  5  Sim.  78,  [affd.  2  My.  &  K.  202.     See  also  "Wilson  v.  Mount,  2  Beav.  397 ;  Tennant 
V.  Heathfield,  25  Beav.  512.] 

763 


*832  EFFECT  rrPON  executory  or  substituted 

On  the  principle  of  the  preceding  cases,  it  could  not  be  doubted  that 

an  executory  gift  made  to  take  effect  on  the  prior  devisee's 

prior  devi-      neglect  Or  refusal  to  accept  the  devise  (i)  or  perform  some  . 

see's  refusal    other  prescribed  act,  would  take  effect,  notwithstanding  the 

todoacertain     ,  .  „   ,  .         .„  .  . 

act.  Effect  of  object  of  the  prior  gift  never  happens  to  come  into  existence, 

not'cOTnine^  such  a  contingency  being  impUed  and  virtualh'  contained  in 
into  exist-  the  event  described.  For  (to  proceed  to  the  second  class  of 
over' inil're-  cases  before  referred  to),  it  has  been  decided  that  where  a 
fuse  to  do  a  testator  gives  real  or  personal  property  to  A.,  and  in  case  of 
his  neglect  or  failure  to  perform  a  prescribed  act  within  a 
definite  period  after  his  (the  testator's)  decease,  then  to  B.,  and  it  hap- 
pens that  the  prior  devisee  or  legatee  dies  in  the  testator's  lifetime,  the 
gift  over  to  B.  takes  effect. 

Thus,  in  Avelyn  v.  Ward  (k) ,  where  a  testator  devised  his  real  estate 
Death  of  ^  ^^^  brother  A.  and  his  heirs  on  this  express  condition,  that 
prior  devisee  ]ie  should,  within  three  months  after  the  testator's  decease, 
in  ulterior  execute  and  deliver  to  his  trustee  a  general  release  of  all 
devisee.  demands  on  his  estate ;  but  if  A.  should  neglect  to  give  such 

release,  the  devise  to  him  to  be  null  and  void,  and  in  such  case  the  testa- 
tor devised  to  W.  his  heirs  and  assigns,  forever.  A.  died  in  the  tes- 
tator's lifetime.  Lord  Hardwicke  held  that  the  gift  over  took 
*832  effect ;  observing  that  he  knew  of  no  case  of  a  remainder  or  *  con- 
ditional limitation  over  of  a  real  estate,  whether  bj'  way  of  a 
particular  estate,  so  as  to  leave  a  proper  remainder,  or  to  defeat  an 
absolute  fee  before  by  a  conditional  limitation,  but  if  the  precedent  limi- 
tation by  what  means  soever  is  out  of  the  case,  the  subsequent  limitation  takes 
place. 

[And  this  doctrine  is  applicable  to  the  case  of  a  devise  to  a  charitj', 
Prior  devise  which  is  void  bj'  law,  with  a  gift  over  in  the  event  of  the  in- 
th ''Sf  "t"*^"  habitants  not  appointing  a  committee  or  not  being  willing  to 
main  Act.  carry  Out  the  scheme  ;  whether  the  committee  was  appointed 
or  pot  being  held  to  be  immaterial.  This  was  decided  by  Sir  W.  P. 
Wood,  V.-C,  in  Warren  v.  Rudall  (Z),  in  opposition  to  Att.-Gen.  v. 
Hodgson  (m)  and  Philpott  v.  St.  George's  Hospital  (n).  "I  cannot," 
he  said,  "  see  any  substantial  distinction  between  the  case  of  a  devise 
over,  after  a  devise  to  a  nonentity,  if  the  nonentity  should  die  under 
twenty-one,  or  again,  of  a  devise  over,  after  a  devise  to  a  deceased  per- 
son, if  the  deceased  person  should  fail  to  do  a  certain  act,  and  the  case 
before  me  of  a  devise  to  a  charity,  which  cannot  take,  followed  by  a  de- 
vise over  in  the  event  of  that  charity  which  cannot  take  omitting  to 
perform  a  certain  act."  This  decision  was  affirmed  in  D.  P.  Lord 
Cranworth  indeed,  thorfgh  inclined  to  admit  the  applicability  of  the  doc- 

(0  See  Scatterwood  ».  Edge,  1  Salk.  229. 

(k)  1  Ves.  420.    See  also  Doe  d.  Wells  v.  Scott,  3  M.  &  Sel.  300,  ante,  "Vol.  I.  p.  648,  and 
p,  802,  n.  WiiRe  Betts,  30  L.  J.  Prob.  167. 

(l)  4  K.  &  J.  603,  9  H.  L.  Ca.  420  (Hall  v.  Warren). 

\m)  15  Sim.  46.  (»)  21  Beav.  134. 
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trine,  relied  on  the  fact  that  no  committee  had  been  appointed,  so  that 
the  contingency  on  which  the  gift  over  was  limited  had  literall}-  hap- 
pened. But  Lord  Campbell  and  Lord  Kingsdowu  agreed  with  the  more 
general  reasoning  of  the  V.-C.  («).] 

Lord  Hardwicke's  observation,  however,  is  not  to  be  taken  in  too 
extensive  a  sense ;  for  it  is  clear,  alccording  to  subsequent  p       . 
cases,  that  if  the  event  upon  which  the  prior  gift  is  made  de-  Avelyn  v. 
feasible  and  the  subsequent  gift  to  take  eflfect,  is  one  which  ^'"'''• 
may  happen  as  well  in  the  lifetime  of  the  testator  as  afterwards  (in 
which  respect  such  case  obviously  stands  distinguished  from  those  just 
stated),  and  the  events  which  happen  are  such  as  would,  if  the  first 
devisee  had  survived  the  testator,  have  vested  the  property-  abso- 
lutely in  him,  the  lapse  of  such  prior  devise  by  the  death  of  *  the    *833 
devisee  in  the  testator's  lifetime,  though  it  removes  the  prior  gift 
out  of  the  way,  does  not  let  in  the  substituted  or  executorj'  devise,  which 
was  to  take  effect  on  the  happening  of  the  alternative  or  opposite  event. 

Thus,  in  Calthorpe  v.  Gough  (o),  where  a  legacy  of  10,000Z.  was 
given  to  trustees,  in  trust  for  Lady  Gough  for  life  :  and,  in  ^f^^^^  where 
case  she  should  die  in  the  lifetime  of  her  husband,  as  she  prior  gift  fails 
should  appoint;  and,  in  default  of  appointment,  to  her  ^'  ^P^*'-  ^ 
children  ;  hut  if  Lady  G.  should  survive  her  husband,  then  for  her  abso- 
lutely. Lady  Gough  survived  her  husband,  but  died  in  the  lifetime  of 
the  testator.  The  M.  E.  held  the  legacy  to  be  lapsed,  and  that  the 
children  were  not  entitled. 

So,  in  Doo  V.  Brabant  (p)  a  legacy  was  bequeathed  in  trust  for  A. 
until  she  attained  twentj'-one,  and  then  to  transfer  it  to  A.,  her  ex- 
ecutors and  administrators  ;  and  in  case  A.  should  die  under  the  age  of 
twenty-one  years  leaving  anj'  child  or  children  of  her  bodj'  lawfully 
begotten,  then  in  trust  for  such  child  or  children  ;  but  in  case  A.  should 
die  under  twenty-one  without  leaving  any  child  or  children,  then  over. 
A.  attained  twentj'-one,  and  died  in  the  lifetime  of  the  testator,  leaving 
children  ;  [and  Lord  Thurlow  was  strongly  inclined  to  decide  in  their 
favor  but  for  the  case  of  Calthorpe  v.  Gough.  But  on  a  case  stated  for 
the  Court  of  K.  B.,  that  court  certified  that  the  legacy  lapsed,  and  the 
Lords  Commissioners  decided  accordingly.] 

Again,  in  "Williams  v.  Chitty  {q) ,  where  the  testator  devised  in  trust 

(n)  The  V.-C.  retained  his  opinion;  see  Ee  Smith's  Trusts,  L.  R.  1  Eq.  8.3.  In  Re 
Stringer's  Estate  (6  Ch.  D.  1,  ante,  p.  15),  the  foregoing  cases  were  cited  as  authorities  for 
the  position  that,  where  property  is  given  absolutely,  with  a  gift  over  if  the  devisee  dies 
without  disposing  of  it,  the  gift  over,  which  is  clearly  void  for  repugnancy  if  the  devisee 
survives  the  testator,  is  valid  if  he  dies  before  him.  Jessel,  M.  E.,  declined  to  accede  to  such 
a  doctrine,  and  rejected  the  claim  of  the  devisee  over.  On  appeal,  James,  L.  J.,  expressed 
great  doubt  whether  the  gift  over  was  not  valid  in  the  event  which  had  happened,  viz.  the 
lapse  of  the  prior  gift.  Being  valid  (if  at  all)  only  on  this  ground,  it  is  clearly  not  within 
the  authorities  here  discussed.]  (o)  Cit.  3  B.  C.  C.  395. 

Q))  3  B.  C.  C.  303.  4  T.  R.  706  ,•  [and  see  Lomas  v.  Wright,  2  My.  &  K.  775.] 
(7)  3  Ves.  549.  See  also  Miller  v.  Faure,  1  Ves.  85;  Humberstone  v.  Stanton,  1  V.  &  B? 
383;  [Williams  v.  Jones,  1  Euss.  517;  Underwood  v.  Wing,  4  D.  M.  &  G.  661,  8  H.  L.  Ca. 
183  (Wing  V.  Angrave);  Cox  v.  Parker,  25  L.  J.  Ch.  873,  the  report  of  which  22  Beav.  169 
omits  the  important  statement  that  William  Michael  Parker  attained  21;  also  per  Wood, 
V.-C.,  Ee  Sanders'  Trusts,  L.  K.  1  Eq.  681. 
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for  and  to  the  use  of  his  daughter  Sarah,  her  heirs  and  assigns  ;  hut  in 
case  of  her  decease  under  twenty-one  and  unmarried,  in  trust  and  to  the 
use  of  his  daughter  Elizabeth,  her  heirs  and  assigns.  Sarah  died  in 
the  lifetime  of  the  testator  under  age,  but  having  been  married.  One 
question  was,  whether,  in  the  event  which  had  happened,  the  devise 
over  to  Elizabeth  was  good.  Her  counsel  considered  her  claim  to  be  so 
obviously  untenable,  that  he  gave  up  the  point ;  and  Lord  Loughborough 
seems  to  have  entertained  a  similar  opinion. 

•In  the  three  preceding  cases,  it  will  be  observed,  the  devise  or  bequest 
Effect  where  which  lapsed  was  in  favor  of  a  designated  individual-; 

prior  devise     *834     *  but  in  the  next  case  (»•)  we  have  an  example  of  the 
ai  s  y  apse.  application  of  the  principle  to  a  case  of  more  doubtful 

complexion,  the  gift  being  in  favor  of  a  class. 

The  debase,  in  substance,  was  to  A.  for  life,  remainder  to  his  children 
in  fee  ;  and,  if  he  should  die  without  leaving  issue,  then  over.  A.  died 
in  the  testator's  lifetime,  leaving  a  son,  who  also  died  in  the  testator's 
lifetime;  and  Sir  C.  C.  Pepys,  M.  R.,  held  tha,t  under  these  circum- 
stances the  devise  over  failed  ;  observing  that  it  was  clear  that,  if  A.'s 
son  had  survived  the  testator,  the  devise  over  could  not  have  taken 
effect ;  and  it  was,  he  thought,  established  by  authority  that  the  situa- 
tion of  the  parties  was  not  altered  by  the  fact  of  the  prior  devisee 
having  died  before  the  testator. 

This  is  an  important  extension  of  the  doctrine  ;  for,  as  a  devise  to  a 
fluctuating  class,  as  children,  operates  in  favor  of  such  of 
Tarbuck  v.  them  onlj'  as  are  living  at  the  testator's  decease,  there  might 
Tarbuck.  seem  to  be  ground  to  contend,  that,  in  effect,  the  case  was 
one  in  yhich  the  failure  of  the  gift  was  owing  to  the  fact  of  no  object 
having  come  into  existence  rather  than  to  lapse.  [The  principle  of 
Tarbuck  ».  Tarbuck  was,  however,  affirmed  in  Brookman  v.  Smith  (s), 
where  the  devise  was  to  A.  for  life,  with  remainder  to  the  children  of 
A.  in  fee,  and  with  a  gift  over  "  in  case  ever}'  child  born  or  to  be  born 
should  die  under  twentj'-one  "  :  A.  had  a  child  living  at  the  date  of  the 
will  who  attained  twenty-one,  but  died  before  the  testator  ;  and  it  was 
held  that  the  gift  over  failed.  Some  of  the  judges  relied  on  the  ex- 
pression "  horn  or  to  be  born  "  as  necessarily  referring  to  the  child  then 
living;  but  Blackburn,  J.,  doubted  whether  this  was  not  giving  it  too 
much  importance  ;  and  it  is  plain  that,  though  there  had  been  no  such 
words,  and  whatever  might  have  been  their  opinion  if  Tarbuck  v.  Tar- 
buck had  not  decided  the  point,  the  court  would  have  declined  to  over- 
rule that  case.] 

It  is  presumed,  however,  that,  if  the  gift  had  been  in  terms  to  such 

Ir)  Tarbuck  ».  Tarbuck,  4  L.  J.  (N.  S.)  Ch.  129,  stated  more  fully,  ante,  462. 

[  (s)  L.  R.  6  Ex.  2ni,  7  Ex.  271.  In  Tarbuck  v.  Tarbuck  "leaving"  was  construed 
fiterally;  i-  e.  the  failure  of  children  -was  there,  as  well  as  in  Brookman  i'.  Smith,  coupled  in 
precise  terms  to  a  period  having  no  reference  to  the  testator's  death.  Such  a  case  seems  not 
necessarily  to  govern  one  where  (as  in  Maitland  i).  Chalie,  &c.,  ante,  p.  823)  "die  without 
leaving  children  "  means  simply  failure  of  the  preceding  gift.  See  remarks  on  Doe  v.  Dues- 
bury,  ante,  pp.  464,  465. 
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children  as  should  be  living  at  the  testator's  decease,  the  result  would 
have  been  difi'erent,  as  the  failure  of  the  devise  would  then  clearljr 
have  been  the  consequence,  not  of  lapse  merelj-,  *  but  of  the  non-     *835 
happening  of  the  coutingenc}'  on  which  the  gift  was  made  con- 
tingent, and  therefore  the  gift  over  would  take  effect- (c). 

It  is  proper  to  apprise  the  reader,  that  the  distinction  which  has  been 
suggested  as  reconciling  the  construction  adopted  in  the  last  „ 

°°  °  ^  Remark  on 

five  cases  with  that  which  prevailed  in  Jones  v.  Westeomb  preceding 
and  Avelyn  v.  Ward,  was  not,  until  Brookman  v.  Smith,  '^'^^^^' 
adopted  or  recognized  as  the  ground  of  decision  in  those  cases.  On  the 
contrary,  Lord  Thurlow  in  Doo  v.  Brabant  treated  Calthorpe  v.  Gough 
as  inconsistent  witli  and  as  overruling  the  line  of  cases  in  question.  In 
support  of  the  writer's  suggested  distinction,  however,  it  is  to  be  ob- 
served that  Calthorpe  v.  Gough  and  Doo  v.  Brabant  have  been  since  fol- 
lowed as  well  in  AYilliams  v.  Chitty,  already  stated,  as  in  the  subsequent 
case  of  Humberstone  v.  Stanton  (it),  without  any  denial  of  the  authority 
of  Jones  V.  Westeomb  and  Avelyn  v.  Ward,  while,  on  the  other  hand, 
the  principle  of  Jones  v.  Westeomb,  and  more  especially  that  of  Avelyn 
V.  Ward,  has  been  fuUj^  recognized  in  Doe  d.  Wells  v.  Scott  (x)  alreadj', 
stated  [,  and  other  cases (y).]  ^ 

There  is,  it  is  submitted,  a  solid  difference  between  sustaining  a  devise 
which  is  to  take  effect  in  the  event  of  a  person  not  in  esse  dying  under 
a  certain  age,  though  such  person  never  come  into  existence,  and  hold- 
ing it  to  take  effect  in  the  event  of  his  being  born  and  d^dng  above  that 
age  in  the  lifetime  of  the  testator.  In  the  former  case,  the  contingency 
of  no  such  person  coming  in  esse  may  be  considered  as  included  and  im- 
plied in  the  .contingency  expressed  ;  but,  in  the  latter,  the  event  to  which 
it  would  be  applied  is  the  exact  opposite  or  alternative  of  that  on  which 
the  substituted  gift  is  dependent  (z) .  To  let  in  the  ulterior  devise  in 
such  case  would  be  to  give  the  estate  to  one,  in  the  very  event  in  which 
the  testator  has  declared  that  it  shall  go  to  another,  whose  incapacity, 
by  reason  of  death,  to  take,  seems  to  form  no  solid  ground  for  changing 
its  object.  In  the  event  which  has  happened,  the  lapsed  devise  must  be 
read  as  an  absolute  gift. 

The  same  principles  which  determine  the  effect  upon  a  posterior  or 
executorjr  gift  of  the  failure  of  a  prior  gift,  apply  also  Egg^.^  „ 

*  to  the  converse  case,  namely,  that  of  the  failure    *836  prior  gift,  of 
of  an  ulterior  or  executory  gift,  and  the  consequence  executory 

of  such  failure  on  the  prior  gift.     According  to  th,ese  prin-  S'f'- 
ciples,  if  lands  are  devised  to  A.  and  his  heirs,  and  in  case  he  shall  die 
without  issue  living  at  his  decease,  then  to  B.  and  his  heirs,  and  B.  dies 

it)  See  Shergokl  v.  Boone,  13  Ves.  370,  ante,  768.] 

(w)  1  V.  &  B.  385.  (s)  3  M.  &  Set.  300,  ante,  Vol.  I.  p.  648. 

(i/)  See  i  K.  &  J.  603,  9  H.  L.  Ca.  420. 

[(z)  If  the  event  cm  whicli  the  substituted  gift  depends  actually  happens  in  the  testator's 
lifetime,  the  substituted  gift  takes  effect ;  ante,  p.  762.  There  is  a  dictum  inGreateds.  Greated, 
26  Beav.  628,  629,  apparently  contra ;  sed  qu. 
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in  the  testator's  lifetime,  and  afterwards  A.  dies  accordingly  without 
issue,  having  survived  the  testator ;  the  event  having  happened  upon 
which  the  ulterior  devise  would  have  taken  effect,  and  that  devise  having 
failed  by  lapse  in  the  testator's  lifetime,  the  title  of  the  heir  is  let  in ;  or 
(if  the  will  be  regulated  by  the  new  law)  then  the  title  of  the  residuary 
devisee,  the  effect  being  precisely  the  same,  in  the  events  which  have 
happened,  as  if  the  ulterior  devise  had  been  a  simple  absolute  devise  in 
fee  (a) .  On  the  other  hand,  if  the  devise  were  to  A.  and  his  heirs,  and 
if  he  should  die  without  leaving  issue  at  his  decease,  then  to  B.  for  hfe, 
with  remainder  to  his  children  in  fee,  and  A.,  having  survived  the 
testator,  dies  without  leaving  issue,  and  B.  also  dies  without  having 
had  a  child  (whether  such  event  happens  in  the  testator's  lifetime  or  after 
,,..        .       his  decease") ,  the  devise  to  A.  becomes  absolute  and  inde- 

W hen  prior  ■  •" 

gift  made  feasible,  by  the  removal  out  of  the  way  of  the  executory 
fa'mire'of''"^  devise  engrafted  thereon  ;  such  devise  having  failed  (not  by 
executory  lapse,  as  in  the  former  case,  but)  by  the  failure  of  the  event 
^'  ■  on  which  it  was  made  dependent  (6) .     If  B.  had  had  a  child, 

and  such  child  had  died  in  the  testator's  lifetime,  the  case  would,  it 
should  seem,  according  to  the  principle  of  the  case  of  Tarbuck  v.  Tar- 
buck  (c),  have  become  assimilated,  to  the  case  first  stated. 
,  The  difference  then,  in  short,  is  between  a  failure  of  the  posterior 
gift  by  lapse,  letting  in  the  title  of  the  heir  or  residuary  devisee  (as  the 
case  maj'  be) ,  and  a  failure  in  event,  of  which  the  prior  devisee  has  the 
benefit. 

(«)  See  O'Mahoney  v.  Burdett,  L.  E.  7  H.  L.  388,  407  (legacy).] 

(6)  Jackson  v.  Noble,  2  Kee.  590.     [As  to  this  case  see  Vol.  I.  pp.  867,  868.] 

(o)  Ante,  831. 
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*  CHAPTER  LI.  *837 

GENERAL  RULES  OF  OONSTEUCTION. 

There  are  certain  rules  of  construction  common  to  both  deeds  and 
wills ;   but  as,  in  the  disposition  of  property  by  deed,  an  „       ,    . 
adherence  to  settled  forms  of  expression  is  either  rigidly  ofconstruc- 
exacted  by  the  courts,  or  maintained  by  the  practice  of  the  '"'"■ 
profession,  the  rules  to  which  the  construction  of  deeds  has  given  rise 
are  comparatively  few  and  simple.     But  the  peculiar  indulgence  ex- 
tended to  testators,  who  are  regarded  as  inopes  consilii,  has  exempted 
the  language  of  wills  from  all  technical  restraint,  and  withdrawn  them 
in  some  degree  from  professional  influence.     By  throwing  down  these 
barriers,  a  wide  field  is  laid  open  to  the  caprices  of  language  ;  though, 
at  certain  points,  we  have  seen,  its  limits  are  ascertained  by  rules  suffi- 
ciently definite,  and  we  are  guided  through  its  least  beaten  tracks  by 
general  principles. 

It  has  been  a  subject  of  regret  with  eminent  judges  (a),  that  wills 
were  not  subjected  to  the  same  strict  rules  of  construction  as  deeds, 
since  the  relaxation  of  those  rules  introduced  so  much  uncertainty  and 
litigation ;  and  was,  indeed,  at  an  early  period,  productive  pf  so  much 
embarrassment,  as  to  draw  from  Lord  Coke  {b)  the  observation,  that 
"  wills,  and  the  construction  of  them,  do  more  perplex  a  man  than  any 
other  learning ;  and,  to  make  a  certain  construction  of  them,  this  ex- 
cedit  jurisprudentum  ariem.  But,"  he  adds,  "  I  have  learned  this  good 
rule,  always  to  judge  in  such  cases,  as  near  as  may  be  and  according  to 
the  rules  of  law." 

This  quotation  will  serve  to  introduce  the  observation,  that  though 
the  intention  of  testators,  when  ascertained,  is  implicitly  obej'ed,  how- 
ever informal  the  language  in  which  it  may  have  been  conveyed  ;  yet 
the  courts,  in  construing  that  language,  resort  to  certain  established 
rules,  by  which  particular  words  and  expressions,  standing  un- 
explained, have  obtained  a  definite  *  meaning ;  which  meaning,  *838 
it  must  be  confessed,  does  not  always  quadrate  with  their  popu- 
lar acceptation.     This  results  from  the  intendment  of  law,  which  pre- 

(a)  See  Lord  Kenyon's  judgment  in  Denn  d.  Moor  v.  Mellor,  5  T.  E.  561 ;  Doe,  v.  Allen, 
8  T.  R.  502.     See  also  Wilm.  398. 
{b)  2  Bulst.  130. 

VOL.  II.  49       '  769 


*839  GENERAL   RULES   OF   CONSTRUCTION. 

sumes  everj^  person  to  be  acquainted  with  its  rules  of  interpretation  (e) , 
and  consequent!}'  to  use  expressions  in  their  legal  sense,  —  i.  e.  in  the 
sense  which  has  been  affixed  b}'  adjudication  to  the  same  expressions 
occurring  under  analogous  circumstances  :  a  presumption  which,  though 
it  may  sometimes  have  disappointed  the  intention  of  testators,  is  fraught 
with  great  general  convenience ;  for,  without  some  acknowledged  stand- 
ard of  interpretation,  it  would  have  been  impossible  to  rely  with  confi- 
dence on  the  operation  of  any  will  not  technically  expressed,  until  it  had 
received  a  judicial  interpretation.  And,  indeed,  dispositions  conceived 
in  the  most  appropriate  forms  of  expression,  must  have  been  rendered 
precarious  by  a  license  of  construction  which  set  up  the  intention,  to  be 
collected  upon  arbitrary  notions,  as  paramount  to  the  authority  of  cases 
and  principles.  In  such  a  state  of  things  the  most  elaborate  treatise  on 
the  construction  of  wills,  though  it  might  perhaps,  like  other  curious 
researches,  prove  interesting  to  some  inquirers  into  the  wisdom  and 
sagacity  of  our  ancestors,  could  contribute  little  or  nothing  towards 
placing  the  law  of  property,  as  it  regards  testamentary  dispositions,  on 
a  secure  and  solid  foundation.  It  is,  therefore,  necessar}'  to  remind  the 
reader,  that  the  language  of  courts,  when  thej'  speak  of  the  intention  as 
the  governing  principle,  sometimes  calling  it  "  the  law"  of  the  instru- 
ment (rf),  sometimes  the  "pole  star  "  (e),  sometimes  the  "  spvereign 
guide "(/),  must  always  be  understood  with  this  important  limitation 
—  that  here,  as  in  other  instances,  the  judges  submit  to  be  bound  by 
precedents  and  authorities  in  point;  and  endeavor,  as  we  have  seen,  to 
collect  the  intention  upon  grounds  of  a  judicial  nature,  as  distinguished 

from  arbitrary  occasional  conjecture  {g). 
*839        *  The  result,  upon  the  whole,  has  been  satisfactory ;  for,  by 

the  application  of  established  rules  of  construction,  with  due 
attention  to  particular  circumstances,  a  degree  of  certainty  has  been 
attained,  which  must  have  been  looked  for  in  vain,  if  less  regard  had 
been  paid  to  the  principles  of  anterior  decisions.  And,  though  the 
cases  on  the  construction  of  wills  have  become,  by  the  accumulation  of 
more  than  three  centuries,  immensely  numerous  ;  yet  when  we  consider 
the  vast  augmentation  which,  during  this  period,  and  the  last  century 
in  particular,  has  taken  place  in  the  wealth  and  population  of  the  coun- 
try ;  the  several  new  species  of  pi'operty,  which  the  ever  varj'ing  exi- 
gencies of  a  commercial  nation  have   from  time  to  time  called  into 

(c)  See  Doe  d.  Lyde  ».  Lyde,  1  T.  R.  596 ;  Langham  v.  Sanford,  2  Mer.  22.  But  see  Lord 
Thurlow's  judgment  in  Jones  «.  Morgan.  1  B.  C.  C.  221;  and  Lord  Alvanley's  observations  in 
Seale  v.  Barter,  2  B.  &  P.  594. 

(rf)  Per  Lord  Hale,  in  King  ».  Melling,  1  Vent.  231. 

(e)  Per  Wilmot,  C.  J.,  in  Uoe  d.  Lone;  i).  Laming,  2  Burr.  1112. 

(  /■)  Per  Wilmot,  C.  J.,  in  Roe  d.  Doiison  ».  Grew,  2  Wils.  322. 

[(f/)  "The  intention  must  be  discovered  from  tlie  words  of  the  will  itself.  The  court  must 
proceed  on  known  principles  and  established  rules,  not  on  loose  conjectural  interpretations,  or 
bv  considering  what  a  man  mav  be  imagined  to  do  in  the  testator's  circumstances  "  i  per 
Henley,  L.  K.  1  ed.  43.  See  also  1  Ves.  Jr.  564;  10  H.  L.  Ca.  85;  L.  R.  6  Ch.  239;  ante, 
Vol.  I.  p.  535.  But  as  to  authority  in  mere  verbal  interpretation  see  6  H.  L.  Ca.  108;  L.  R. 
]0  Ch.  398  n. ;  4  Ch.  D.  68;  unless  the  words  are  precisely  the  same,  1  H.  &  M.  549.] 
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existence,  and  to  which  the  rales  of  construction  were  to  be  applied  ; 
the  complexity  which  a  more  refined  and  artificial  state  of  societj-  has 
introduced  into  dispositions  of  propertj' ;  and  lastlj^  the  more  exten- 
sive use  of  the  art  of  writing,  leading  to  increased  facility  in  the 
exercise  of  the  t^estamentary  power  —  we  are  prepared  to  expect  an 
incessantly  growing  accession  to  questions  of  this  nature.  But  it  will 
be  found,  I  apprehend,  that,  so  far  from  having  increased  in  a  corre- 
sponding ratio,  they  have,  and  particularly  at  a  recent  period,  numeri- 
cally diminished. 

This  must  be  attributed  partly  to  the  more  frequent  practice  of  re- 
sorting to,  and  the  increased  facility  of  obtaining,  professional  assist- 
ance in  the  preparation  of  wills  ;  and  partlj'  to  the  maturity  which  the 
system  of  constructioji  has  gradually  attained,  and  which  enables  per- 
sons conversant  with  the  subject,  in  most  cases,  to  predict  with  a  con- 
siderable approach  to  certainty,  what  would  be  the  decision  of  a  court 
of  judicature  in  anj-  given  case  ;  and,  consequently,  to  render  an  appeal 
to  its  authority  unnecessary  (A). 

Some  uncertainty,  it  will  be  admitted,  is  inseparable  from  the  nature 
of  the  subject.  Many  of  the  rules  of  construction  are  such  as  necessa- 
rily involve  uncertainty  in  the  application  of  them  ta  particular  cases  ; 
and,  in  a  few  instances,  the  rules  themselves  are,  we  have  seen,  yet 
subjects  of  controversj-.  To  discuss  and  illustrate  these  rules  has  been 
the  design  of  the  writer  in  the  preceding  pages. 

*  It  may  be  useful,  however,  in  conclusion,  to  pre-     *840  Summary  of 
sent  to  the  reader  a  summarj'  of  the  several  rules  of  construction, 

construction  which  have  already  been  the  subject  of  detailed 
examination. 

I.  That  a  will  of  real  estate,  wheresoever  made,  and  in  whatever 
language  written,  is  construed  according  to  the  law  of  England,  in 
which  the  property  is  situate  (i),  but  a  will  of  personalty  is  governed  by 
the  lex  domicilii  (k). 

II.  That  technical  words  are  not  necessary  to  give  effect  to  any 
species  of  disposition  in  a  will  (/) . 

III.  That  the  construction  of  a  will  is  the  same  at  law  and  in 
equity  (m),  the  jurisdiction  of  each  being  governed  by  the  nature  of  the 
subject  (n)  ;  though  the  consequences  may  differ,  as  in  the  instance  of 
a  contingent  remainder,  which  is  destructible  in  the  one  case  and  not  in 
the  other  (o). 

IV.  That  a  will  speaks,  for  some  purposes,  from  the  period  of  exe- 

[(A)  The  stat.  1  Vict.  c.  26,  also,  lias  obviated  many  questions  regarding  real  estate.  Never- 
theless, there  are  in  the  present  edition  of  this  treatise  more  than  twice  as  many  cases  as  in  the 
first,  and  (in  round  numbers)  1,500  more  than  in  the  third.] 

(i)  Pre.  Ch.  577;  ante,  Vol.  I.  p.  1. 

(i)  Ante,  Vol.  1.  p.  2. 

(0  3  T.  R.  86 ;  11  East,  246;  16  East,  222. 

(m)  3  P.  W.  259;  2  Ves.  74;  [4  Jur.  N.  S.  625,  27  L.  J.  Ch.  726.] 

(;«)  1  Ves.  Jr.  16;  2  Ves.  Jr.  417;  4  Ves.  329. 

[(o)  See  now  as  to  contingent  remainders,  ante,  Vol.  I.  p.  874  ] 

771 


*841  GENEBAL  ETJLES  OF  CONSTBTTCTION. 

cution,  and  for  others  from  the  death  of  the  testator ;  but  never  operates 
until  the  latter  period  (p) . 

V.  That  the  heir  is  not' to  be  disinherited  without  an  express  devise, 
or  necessary  implication  (q) ;  such  implication  importing,  not  natural 
necessity,  but  so  strong  a  probability,  that  an  intention  to  the  contrary 
cannot  be  supposed  (r). 

VI.  That  mere] J'  negative  words  are  nat  suflScient  to  exclude  the 
title  of  the  heir  or  next  of  kin  («).  There  must  be  an  actual  gift  to  some 
other  definite  object. 

VII.  That  all  the  parts  of  a  will  are  to  be  construed  in  relation  to 
eacb  other,  and  so  as,  if  possible,  to  form  one  consistent  whole,  but, 
where"^  several  parts  are  absolutely  irreconcilable,  the  latter,  must 
prevail  (t). 

VIII.  That  extrinsic  evidence  is  not  admissible  to  alter,  de- 
tract from,  or  add  to,  the  terms  of  a  will  (u),  (though  it  may  *  be     *841 
used  to  rebut  a  resulting  trust  attaching  to  a  legal  title  created 

by  it(a;),or  to  remove  a  latent  ambiguity  [arising  from  words  equally 
descriptive  of  two  or  more  subjects  or  objects  of  gift  (j^)]). 

.IX.  Nor  to  vary  the  meaning  of  words  (z),  and,  therefore,  in  order 
to  attach  a  strained  and  extraordinary  sense  to  a  particular  word,  an 
instrument  executed  by  the  testator,  in  which  the  same  word  occurs  in 
that  sense,  is  not  admissible  (a),  but 

X.  The  court  will  look  at  the  circumstances  under  which  the  devisor 
makes  his  will  —  as  the  state  of  his  property  (5),  of  his  familj'  (c),  and 
the  like  (rf).  ' 

XI.  That,  in  general,  implication  is  admissible  only  in  the  absence 
of,  and  not  to  control,  an  express  disposition  (e). 

XII.  That  an  express  and  positive  devise  cannot  be  controlled  by 
the  reason  assigned  (/),  or  by  subsequent  ambiguous  words  (g),  or  by 
inference  and  argument  from  other  parts  of  thS  will  (/;)  ;  and,  accord- 

(p)  Vide  ante,  Ch.  X. 
'  (q)  Br.  Devise,  52;  Dyer,  330  b;  2  Stra.  969;  Ca.  t.  Hardw.  142;  1  Wils.  105;  Willes,  309; 
2  T.  R.  209 :  2  M.  &  Sel.  448.  See  also  3  B.  P.  C.  Toml.  45;  [See  Vol.  I.  p.  532.] 
■  (r)  1  V.  &B,  466;  5  T.  R.  558;  7  East,  97;  1  B.  &  P.  N.  R.  118;  18  Ves.  40.  ["There  is 
hardly  any  case  where  implication  is  of  necessity ;  bnt  it  is  called  necessary  because  the  court 
finds  it  soto  answer  the  intention  of  the  devisor."  Per  Lord  Hardwicke,  Coryton  v.  Helvar, 
2  Cox,  340,  348.] 

(s)  Ante.  Vol.  I.  pp.  339,  623;  4  Beav.  318;  [6  Hare,  145.] 

(«)  9  Mod.  154:  2  W.  Bl.  976;  1  T.  R.  630;  6  Ves.  100,  129;  16  Ves.  314;  3  M.  &  Sel.  158; 
1  Sw.  28;  2  Atk.  372 ;  6  T.  R.  314;  2  Taunt.  109;  18  Ves.  421 ;  6  Moore,  214;  [6  Hare,  492; 
ante,  Ch-.  XV.]    But  see  Barnard,  C.  0.  261. 

(«)■  See  judgment  in  16  Ves.  486  ;-5  Rep.  68;  Cas.  t.  Talb.  240;  3  B.  P.  C.  Toml.  607;  2Ch. 
Cas.  231  i  7  T.  R.  138;  [ante,  Ch.  XIII.] 

(x)  Cas.  t.  Talb.  78;  ante.  Vol.  I.  p.  416.  [{y)  Ante,  Vol.  I.  p.  437.] 

(z)  4  Taunt.  176 ;  4  Dow,  65 ;  3  M .  &  Sel.  171.    But  see  2  P.  W.  135. 
■    (a)  11  East,  441;  [ante.  Vol.  I.  p.  417.1 

(b)  1  Her.  646;  7  Taunt.  105;  1  B.  &  Aid.  550;  3  B.  &  Cr.  870;  1  B.  C.  C.  472. 

(c)  3  B.  P.  C.  Toml.  257;  4  Burr.  2165;  4  B.  C.  C.  441 ;  3  B.  &  Aid.  657;  3  Dow,  72;  3B. 
&  Aid.  632;  2  Moore,  302.  [(d)  See  5  M.  &  Wei.  367,  368. 

(e)  Dyer,  330  b;]  8  Rep.  94;  2  Vern.  60;  1  P.  W.  54;  [ante.  Vol.  I.  p.  551.] 
(/)  16  Ves.  46;  [ante,  Vol.  I.  p.  483.] 

(o)  2  01.  &  Fin.  22;  8  Bligh,  N.  S.  88;  [4  De  G.  &  J.  30;  ante,' Vol.  I.  p.  484.] 
(A)  1  Ves.  Jr.  268;  8  Ves.  42;  Cowp.  99. 
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ingly,  such  a  devise  is  not  affected  by  a  subsequent  inaccurate  recital  of, 
or  reference  to,  its  contents  (i) ;  though  recourse  may  be  had  to  sucli 
reference  to  assist  the  construction,  in  case  of  ambiguity  or  doubt  (k) . 

XIII.  That  the  inconvenience  or  absurdity  of  a  devise  is  no  ground 
for  varj-ing  the  construction,  where  the  terms  of  it  are  unambiguous  (/)  ; 
nor  is  the  fact,  that  the  testator  did  not  foresee  aR  the  consequences  of 
his  disposition,  a  reason  for  var3dng  it  (m)  ;  but,  where  the  intention  is 
obscured  by  conflicting  expressions,  it  is  to  be  sought  rather  in  a  rational 
and  consistent,  than  an  irrational  and  inconsistent  purpose  (ra) . 

XIV.  That  the  rules  of  construction  cannot  be  strained  to  bring 

a  devise  within  the  rules  of  law  (o)  ;  but  it  seems  that,  *  where  *842 
the  vrill  admits  of  two  constructions,  that  is  to  be  preferred  which 
will  render  it  valid ;  and  therefore  the  court  in  one  instance,  adhered  to 
the  literal  language  of  the  testator,  though  it  was  highly  probable  that 
he  had  written  a  word  by  mistake  for  one  which  would  have  rendered 
the  devise  void  (p). 

XV.  That  favor  or  disfavor  to  the  object  ought  not  to  influence  the 
construction  (q) . 

XVI.  That  words,  in  general,  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another  eau 
be  collected  (r),  and  that  other  can  be  ascertained  ;  and  they  are,  in  all 
cases,  to  receive  a  construction  which  will  give  to  every  expression  some 
effect,  rather  than  one  that  will  render  any  of  the  expressions  inoper- 
ative (s)  ;  and  of  two  modes  of  construction,  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy  (t) , 

XVII.  That,  where  a  testator  uses  technical  words,  he  is  presumed 
to  employ  them  in  their  legal  sense  (m)  ,  unless  the  context  clearly,  indi- 
cates the  contrary  (x). 

XVIII.  That  words,  occurring  more  than  once  in  a  will,  shall  be'  pre- 
sumed to  be  used  always  in  the  same  sense  (y) ,  unless  a  contrary  inten- 
tion appear  by  the  context  (2;),  or  unless  the  words  be  applied  to  a 
different  subject  (a) .   And,  on  the  same  principle,  where  a  testator  uses 

(!)  Moore,  13,  pi.  50;  1  And.  8;  [ante,  Vol.  1.  pp.  484,  531. 
<k)  Ante,  Vol.  I.  pp.  483,  531.] 

(1)  1  Mer.  417;  2  S.  &  Stu.  295;  [3  D.  J.  &  S.  553,  554.] 
(m)  3  M.  &  Sel.  37;  1  Mer.  358. 

(n)  4  Mad.  67.  See  also  3  B.  C.  C.  401;  [1  De  G.  &  J.  32;  3  Drew.  724;  7  H.  L.  Ca.  89 ; 
6  Ch.  D.  248.] 

(0)  1  Cox,.324 ;  2  Mer.  389 ;  IJ.  &  W.  31 ;  [8  Hare,  48,  186.]  But  see  2  R.  &  Mv.  306 ; 
2  Kee.  756;  2  Beav.  352. 

(/I)  3  Burr.  1626 ;  3  B.  P.  C.  Toml.  209.     [See  also  2  Coll.  336;  L.  R.  5  H.  L.  548.] 

(?)  See  4  Ves.  574.     But  see  2  V.  &  B.  269;  [and  ante.  Vol.  I.  p.  570.] 

(/•)  18  Ves.  466;  U  C.  B.  N.  S.  790.] 

(s)  3  Ves.  450 ;  7  Ves.  458 ;  7  East,  272 ;  2  B.  &  Aid.  441 ;  [ante,  141.  But  see  2  D.  F.  &  J. 
454;  L.  R.  6  H.  L.  33.] 

(0  Cas.  t.  Talb.  161 ;  [4  Ves.  406;]  2  Mer.  386. 

(a)  Doug.  340;  6  T.  R.  352;  4  Ves.  329;  5  Ves.  401;  [6  Ch.  D.496;  19  C.  B.,N.  S.  780; 
ante,  Ch.  JQCXVIL] 

(x)  Doug.  341;  3  B.  C.  C.  68;  5  East,  51;  2  Ba.  &  Be.  204;  3  Dow,  71. 

(y)  2  Ch.  Cas.  169;  [Doug.' 268;  3  Drew.  472. 

(2)  Ante,  104,  n.  (o).] 

(a)  1  P.  W.  663 ;  2  Ves.  616 ;  5  M.  &  Sel.  126 ;  1  V.  &  B.  260.    But  see  14  Ves.  488. 
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an  additional  word  or  phrase,  he  must  be  presumed  to  have  an  addi- 
tional meaning  (6) . 

XIX.  That  words  and  limitations  may  be  transposed  (c),  supplied  (d), 
or  rejected  (e),  where  warranted  by  the  immediate  context,  or  the  general 

scheme  of  the  will ;  but  not  merely  on  a  conjectural  hypothesis  of 
*843    the  testator's  intention,  however  *  reasonable,  in  opposition  to  the  - 
plain  and  obvious  sense  of  the  language  of  the  instrument  (/). 

XX.  That  words  which  it  is  obvious  are  mis-written  (as  dying  with 
issue,  for  dying  without  issue),  may  be  corrected  {g). 

XXI.  That  the  construction  is  not  to  be  varied  by  events  subsequent 
to  the  execution  (A)  ;  but  the  courts,  in  determining  the  meaning  of  par- 
ticular expressions,  will  look  to  possible  circumstances,  in  which  they 
might  have  been  called  upon  to  aflix  a  signification  to  them  (i). 

XXII.  That  several  independent  devises,  not  grammatically  con- 
nected, or  united  by  the  expression  of  a  common  purpose,  must  be  con- 
strued separately,  and  without  relation  to  each  other ;  although  it  may 
be  conjectured,  from  similarity  of  relationship,  or  other  such  circum- 
stances, that  the  testator  had  the  same  intention  in  regard  to  both  (k). 
There  must  be  an  apparent  design  to  connect  them  (Z) . 

XXIII.  That  where  a  testator's  intention  cannot  operate  to  its  full 
extent,  it  shall  take  effect  as  far  as  possible  {m). 

XXIV.  That  a  testator  is  rather  to  be  presumed  to  calculate  on  the 
dispositions  in  his  will  taking  eifect,  than  the  contrary;  and,  accord- 
ingly, a  provision  for  the  death  of  devisees  will  not  be  considered  as 
intended  to  provide  exclusivelj'  for  lapse,  if  it  admits  of  any  other  con- 
struction (n). 

(b)  4  B.  C.  C.  15;  13  Ves.  39 ;  7  Taunt.  85.  The  writer  has  heard  Lord  Eldon  lay  down  the 
rule  ia these  words.  But  see  Amb.  122;  6  Ves.  300;  10  Ves.  166;  13  East,  359;  13  Ves.  476; 
19  Ves.  545;  1  Mer.  20;  3  Mer.  316;^where  the  argument  that  the  testator,  notwithstanding 
some  variation  of  expression,  had  the  same  intention  in  several  instances,  prevailed. 

(c)  2  Ch.  Ca.  10;  Hob.  75;  2  Ves.  32;  Amb.  374;  8  East,  149;  15  East,  309;  1  B.  &  AM. 
137;  [ante,  Vol.  I.  p.  499.]     But  see  2  Ves.  248. 

(d)  Cro.  Car.  185;  7  T.  R.  437;  6  East,  486;  2  D.  &  Ey.  398.  See  also  2  Bl.  1014;  [and 
ante,  Vol.  I.  p.  486.] 

■  (e)  2  Ves.  277;  3  T.  R.  87,  n.;  3  T.  R.  484;  4  Ves.  51;  5  Ves.  243;  6  Ves.  129;  12  East, 
515;  9  Ves.  5B6;  [and  ante.  Vol.  I.  p.  479.] 

if)  18  Ves.  368;  19  Ves.  652;  2  Mer.  25. 

(a)  8  Mod.  59 ;  5  B.  &  Ad.  621 ;  3  Ad.  &  El.  340 ;  [2  D.  M.  &  G.  300.] 

(h)  Cas.  t.  Talb.  21;  3  P.  W.  259;  11  East,  558,  n. ;  1  Cox,  324;  1  Ves.  Jr.  475.  [But  see 
ante,  Vol.  I.  p.  254.]  (i)  11  Ves.  457;  [6  Ves.  133.] 

(h)  Cro.  Car.  368;  Doug.  759;  8  T.  R.  64;  1  B.  &  P.  N.  R.  335;  9  East,  267;  11  East,  220; 
14  Ves.  364;  4  M.  &  Sel.  68;  1  Pri.  353;  4  B.  &  Cr.  667.     See  also  Godb.  146.  ' 

(I)  Leon,  57  ;  Cas.  t.  Hardw.  143 ;  10  East,  503.  This  and  the  former  class  of  cases  chiefly 
relate  to  a  question  of  frequent  occurrence ;  whether  words  of  limitation,  preceded  by  several 
devises,  relate  to  more  than  one  of  those  devises. 

(ffl)  Finch,  139.    See  also,  4  Ves.  325;  13  Ves.  486. 

(n)  2  Atk.  375;  4  Ves.  418;  4  Ves.  554;  7  Ves.  286;  1  V.  &  B.  422;  1  Pri.  264.  See  also 
1  Sw.  161;' 2  Ves.  Jr.  501;  M'Clel.  168. 
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OBSERVATIONS   ON  COLE  v.  SEWELL(a). 


It  is  clear,  and  indeed  is  not  denied  by  Sir  E.  Sugden,  that  there  was 
even  in  the  ancient  law  a -principle  which  was  inimical  to  future  limitations  of 
property  that  savored  of  remoteness.  Unless  this  were  the  case,  the  rule 
against  perpetuities  (which  was  merely  the  application  of  this  principle  to  a 
new  species  of  limitations)  never  would  have  had  existence.  He,  however,  un- 
equivocally declares  his  opinion  to  be,  that  at  this  day  all  contingent  remain- 
ders (including,  therefore,  as  well  common-law  remainders  as  those  created  by 
way  of  use)  are  withdrawn  from  every  species  of  perpetuity  restraint ;  from  the 
old  doctrine  because  it  is  exploded,  and  from  the  new  (i.e.  the  rule  against  per- 
petuities) because  such  rule  is  applicable  only  to  executory  devises  and  spring- 
ing and  shifting  uses,  i.e.  to  those  modifications  of  ownership  which  the  Statute 
of  Uses  called  into  existence. 

It  is  difficult  to  conceive  how  any  legal  doctrine  once  established  could  cease 
to  operate  so  long  as  the  subject-matter  to  which  it  applies  endures,  and  the 
reason  on  which  it  is  founded  remains  in  force.  A  remainder  is  now  pre- 
cisely what  it  was  in  the  time  of  Littleton,  and  must,  therefore,  one  should 
think,  be  g'overned  by  the  same  rules,  and  still  be  amenable  to  the  ancient  doc- 
trine of  the  law,  which  forbade  limitations  that  savored  of  remoteness.  How 
else  are  we  to  account  for  the  often-repeated  proposition,  that  you  cannot  give 
an  estate  for  life  to  an  unborn  person,  with  remainder  to  his  issue;  and  for  the 
several  cases  in  which  attempts  to  limit  estates  for  life  to  a  succession  of  un- 
born persons  have  been  pronounced  to  be  illegal  ?  Of  this  we  have  an  example 
in  Seward  v.  Willock  (b),  where  the  devise  was  "  to  A.  for  life,  and,  after  him, 
to  his  eldest  or  any  other  son  after  him  for  life,  and  after  them,  to  as  many 
of  his  descendants,  issue  male,  as  should  be  heirs  of  his  or  their  bodies, 
*  down  to  the  tenth  generation"  during  their  natural  lives;  and  it  was  *846 
held,  that  A.  took  no  more  than  a  life-estate,  for  that  here  was  no  gen- 
eral intent  to  give  an  estate  tail  to  the  first  taker,  as  contra-distinguished  from 
the  particular  intent  to  give  an  estate  for  life,  but  a  single  intent  to  give  estates 
for  life  to  A.  and,  after  him,  to  his  sons,  and,  after  them,  to  their  sons  down 
to  the  tenth  generation;  but  this  he  could  not  do  by  law,  inasmuch  as  the  law 
would  not  allow  of  a  successive  limitation  0/  estates  for  life  to  persons  unborn. 

(a)  As  reported,  2  Con.  &  L.  344,  referred  to  ante.  Vol.  I.  pp.  257,  262. 
(6)  5  East,  198.    See,  also.  Lord  Hardwicke's  judgment  in  Hopkins  0.  Hopkins,  1  Atk.  580; 
Co.  Litt.  271,  b.  Bull.  n. 
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Here,  it  will  be  observed,  the  limitations  pronounced  to  be  illegal  were 
remainders  at  common  law;  but  this  circumstance  was  not  adverted  to  by  the 
court,  nor  have  we  any  reason  to  conclude  that  a  series  of  remainders  limited 
by  way  pf  use  would  have  had  a  better  fate.  But  the  authorities  do  not  stop 
here. 

The  cases  involving  the  doctrine  of  cy-pr6s  are,  it  is  submitted,  quite  conclu- 
sive against  the  supposed  exemption  of  remainders,  however  created,  from  all 
restraint  in  respect  of  perpetuity.  By  that  doctrine,  it  will  be  remembered, 
limitations  to  an  unborn  person  for  life,  with  remainder  to  the  first  and  other 
sons  successively  of  such  person  in  strict  settlement,  operate  to  confer  on  the 
intended  tenant  for  life  an  estate  tail,  for  the  purpose  of  giving  effect' to  the 
general  intention,  so  far  as  possible  consistently  with  the  rule  of  law,  which 
does  not  permit  an  estate  for  life  to  be  given  to  an  unborn  person,  with 
remainder  to  his  issue. 

The  impossibility  of  the  limitations  taking  effect  in  the  manner  intended, 
is  the  avowed  and  the  only  justifiable  ground  of  this  bold  interference  with  the 
declared  intention  of  the  testator;  and  if  the  law  would  have  allowed  of  their 
operating  according  to  that  intention,  this  doctrine,  which  makes  so  important 
a  figure  in  .our  books,  would  have  been  wholly  uncalled  fori 

There  is,  it  is  conceived,  no  analogy,  or  rather  not  a  complete  analogy, 
between  the  case  of  a  contingent  remainder  capable  of  being  destroyed  (c)  and 
that  (referred  to  by  Sir  B.  Sugden)  of  a  remainder  preceded  by  an  estate  tail 
capable  of  being  enlarged.  By  the -latter,  the  party  destroying  the  entail 
acquires  the  fee-simple,  by  the  former,  he  merely  extinguishes  the  contingent 
remainder  for  the  benefit  of  the  person  entitled  to  the  next  vested  remainder  or 
reversion;  unless,  therefore,  such  ultei'ior  remainder  or  reversion' belongs  to 
himself,  he  would  have  no  interest  in  effecting  the  destruction  of  the  interven-  ■ 
ing  remainders ;  indeed,  if  the  latter  were  limited  to  his  own  descendants  (as 
is  commonly  the  case) ,  of  course  he  has  the  strongest  incentive  for  their  pre- 
servation (rf). 

In  the  Statute  of  Limitations,  too  (3  &  4  Will.  4,  c.  27),  the  distinction 
between  the  two  cases  is  tacitly  recognized,  the  legislature  having  made  the 
eviction  of  a  tenant  in  tail  extend  to  all  those  whom  he  might  have 
*847  barred;  but  not  having  applied  the  same  principle  *  to  a  tenant  for  life 
in  relation  to  a  destructible  contingent  remainder..  The  doctrine  in 
question  would  be  fraught  with  danger  to  titles;  a  possession  of  60,  or  even 
100  years,  would  be  no  security  against  eviction;  for  a  latent  settlement  might 
be  produced  of  even  greater  antiquity,  limiting  a  long  series  of  life-estates  to 
unborn  persons  each  of  whom  would,  in  his  order,  have  a  distinct  right  of  entry 
as  his  estate  fell  into  possession.  In  short,  it  would  be  impossible  to  affirm 
of  any  apparent  owner,  that  he  might  not  at  some  day  be  exposed  to  eviction. 
If  it  be  alleged  that  this  danger  exists  in  the  case  of  an  estate  tail  (as  must  be 
admitted  to  a  certain  extent  to  be  the  case,  notwithstanding  the  enactment  just 
referred  to),  does  it  therefore  follow  that  we  ought,  by  proceeding  on  a  strained 
analogy,  to  extend  such  danger? 

The  necessity  for  a  contingent  remainder  taking  effect,  if  at  all,  at  the 
instant  of  the  determination  of  the  particular  estate,  affords  no  safeguard 
against  remoteness,  as  the  particular  estate  itself  may  be  limited  to  an  unborn 

(c)-  It  is  observable  that  in  Seward  v.  Willoclt  the  remainders  pronounced  to  be  bad  were  all 
capable  of  being  destroyed  by  the  tenant  for  life. 
■      (d)  See  also,  the  ground  suggested  ante.  Vol.  I.  p.  260. 

776 


APPENDIX.  *848 

person ;  for,  of  course,  a  limitation  ■which  is  itself  a  remainder  in  relation  to 
an  estate  which  precedes,  may  become  a  particular  estate  ii^  relation  to  an 
estate  which  follows.  Thus,  if  lands  were  limited  to  A.  for  life,  with  re- 
mainder to  B.,  if  hving  at  A.'s  decease,  remainder  to  C,  if  living  at  B.'s 
decease,  the  estate  of  B.  would  be,  during  A.'s  lifetime,  a  remainder,  and,  after 
A.'s  decease,  would  become  the  particular  estate  to  the  remainder  of  C. 

It  is  submitted,  therefore,  that  both  principle  and  authority  justify  the  ques- 
tioning the  proposition  that  remainders  owe  obedience  to  no  other  law  than 
that  which  requires  that  they  should  take  effect  at  the  instant  of  the  \ietermi- 
nation  of  the  particular  estate  (e).  They  are,  it  is  conceived,  either  subject 
to  the  old  doctrine,  directed  against  remote  possibilities,  or  the  modern  rule 
against  perpetuities,  unless  these  are  identical,  as  may  be  contended  with  much 
plausibility,  although  it  is  not  necessary  to  go  to  this  extent  in  support  of  the 
denial  of  the  exemption  of  remaindej^  from  all  perpetuity  —  restraint.  The 
matter  seems  to  stand  thus:  we  find  in  the  earlier  authorities  a  general  ex- 
pression of  the  repugnance  of  the  law  to  limitations  which  savor  of  remote- 
ness, but  without  any  distinct  definition  of  the  lifnits  which  it  allows.  When 
uses  arose,  with  the  consequent  iiew  modifications  of  ownership,  the  necessity 
of  preventing  perpetuities  was  more,  urgently  felt,  and  the  denunciations  against 
them  were  repeated  with  greater  frequency  and  vehemence,  but  still  for  some 
time  at  *  least,  with  the  same  absence  as  formerly  of  distinct  intimation 
as  to  the  actual  extent  of  the  legal  restriction,  until  at  length,  after  *848 
many  gradations,  the  present  well-known  rule  was  distinctly  and  authori- 
tatively propounded.  May  it  not,  then,  fairly  be  presumed,  that  the  rule,  thus 
eventually  elicited  from  the  judges,  is,  in  fact,  no  other  than  the  doctrine 
which,  in  the  old  language  of  the  law,  forbade  the  limiting  a  possibility  upon  a 
possibility? 

The  identification  of  the  ancient  and  modern  doctrine  would  avoid  many 
anomalous  and  inconvenient  distinctions,  and  reduce  all  to  coherence  and  con- 
sistency, and  would,  moreover,  rescue  the  judges  who  fixed  the  perpetuity  rule 
from  the  charge  of  exceeding  the  due  limits  of  judicial  authority.  It  may 
fairly  be  questioned  whether  they  were  justified  in  imposing  a  new  restraint, 
of  their  own  creation^  on  the  limitations  to  which  the  Statute  of  Uses  had  given 
rise.  It  was  the  province  of  the  legislature  to  have  applied  whatever  restric- 
tions were  required  for  the  new  modifications  of  ownership  which  they  had 
called  into  existence;  though,  if  there  was  an  actual  pre-existing  rule  of  law 
.  applicable  in  its  nature  thereto,  the  courts  might,  without  any  great  stretch  of 
judicial  power,  apply  it  to  the  new  species  of  limitation,  seeing  that  it  was 
within  the  mischief  which  that  rule  was  intended  to  prevent. 

(e)  The  views  which  the  writer  has  here  ventured  to  express  (he  is  pleased  to  find)  coincide 
with  those  of  Mr.  Lewis,  in  his  Treatise  on  the  Law  of  Perpetuity,  p.  495,  —  a  work  of  much 
research  and  ability;  but  the  writer  of  these  sheets  differs  from  the  learned  author  when  he 
urges,  as  a  reason  for  applying  to  contingent  remainders  the  rule  against  perpetuities,  the 
possibilitj'  of  remote  remainders  being  preserved  from  destruction  by  estates  interposed  in 
trustees.  It  is  submitted,  that  such  remainders  in  trust,  if  expectant  on  the  estate  for  life  of 
unborn  persons,  would  be  themselves  necessarily  contingent,  and,  therefore,  equally  liable  to 
destruction. 
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*849     *  SUGGESTIONS    TO    PEESONS   TAKING  INSTRUC- 
TIONS  FOR  WILLS. 

Few  of  the  duties  which  devolve  upon  a  solicitor,  more  imperatively  call 
for  the  exercise  of  a  sound,  discriminating,  and  well-informed  judgment,  than 
that  of  taking  instructions  for  wills.  It  frequently  happens,  that,  from  a  want 
of  familiar  acquaintance  with  the  subject,  or  from  the  physical  weakness 
induced  by  disease  (where  the  testamentary  act  has  been,  as  it  too  often  is, 
unwisely  deferred  until  the  event  which  is  to  call  it  into  operation  seems  to  be 
impending),  testators  are  incapable  of  giving  more  than  a  general  and  imper- 
fect outline  of  their  intention,  leaving  the  particular  provisions  to  the  discre- 
tion of  their  professional  adviser.  _  Indeed,  some  testators  sit  down  to 
this  task  with  so  few  ideas  upon  ~  the  subject,  that  they  require  to  be 
informed  of  the  ordinary  modes  of  disposition  under  similar  circumstances  of 
family  and  property,  with  the  advantages  and  disadvantages  of  each ;  and  their 
judgment  in  the  selection  of  one  of  these  modes,  is  necessarily  influenced  by, 
if  not  wiiolly  dependent  on,  professional  recommendation.  To  a  want  of  com- 
plete and  accurate  information  as  to  the  consequences  of  their  proposed  schemes, 
must  be  ascribed  many  of  the  absurd  and  inconvenient  provisions  introduced 
into  testamentary  gifts ;  to  say  nothing  of  the  obscurities  and  inconsistencies 
which  frequently  throw  an  impenetrable  cloud  over  the  testator's  real  inten- 
tions. It  may  be  useful  to  mention  some  particulars  on  which  information 
should  be  obtained  in  taking  instructions  for  a  will,  most  of  the  inquiries  being 
suggested  by  the  various  classes  of  cases  discussed  at  large  in  this  work,  and 
being  framed  with  a  view  to  prevent  such  questions  as  those  cases  present. 
It  will  be  obvious  that,  the  nature  of  the  inquiries  in  every  case  must  be  greatly 
regulated  by  the  situation  in  life  and  other  circumstances  of  the  testator.  They 
may  be  distributed  into  those  that  relate  — first,  to  the  subject,  and  secondly, 
to  the  objects  of  testamentary  disposition,  including  in  the  former  some  general 
points. 

I.  1.  Where  lands  specifically  devised  are  described  by  their  local  situa- 
Description  tion  and  occupancy  (though  a  reference  to  occupancy  is  in  general 
of  lands.  better  omitted,  unless  it  form  a  necessary  discriminating  feature  in 
the  description),  it  should  be  carefully  ascertained,  that  the  whole  of  the  land 

answering  to  the  locality,  answers  also  to  the  occupancy,  or,  in  other 
*850    words,  that  both  parts  of  the  description  are  *  co-extensi-\  e,  to  avoid  any 

question  as  to  the  less  comprehensive  term  being  restrictive. 
■  2.  Where  there  is  an  immediate  devise  to  a  class  of  persons,  who  may  not 
Intermediate  tie  in  existence  at  the  death  of  the  testator,  as  to  the  children  of 
profits.  A.,  who  may  then  have  no  children,  it  should  be  ascertained  what, 

in  this  event,  is  to  become  of  the  intermediate  profits.  In  the  absence  of  any 
provision  of  this  nature,  they  will  go  to  the  residuary  devisee  or  heir  at 
law. 
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3.  Where  the  subject  of  devise  is  a  mortgaged  estate,  inquiry  should  be 
made,  whether  the  devisee  is  to  take  it  [freed  from]  the  mortgage ;  Mortgaged 
and,  if  so,  words  should  be  used  [distinctly  conferring  on  him  the]  lands, 
right  to  have  it  exonerated  out  of  the  testator's  other  property  (a). 

4.  Another  question  which  may  be  proper,  under  some  circumstances,  is, 
whether  any  specific  fund,  constituted  of  real  or  personal  estate,  is  Pavment  of 
to  be  appropriated  for  payment  of  debts,  funeral  and  testamentary  debts,  lega- 
expenses,  and  legacies ;  and  it  should  always  be  stated,  whether  a  '^'^^' 

fund  so  appropriated,  is  to  exempt  the  general  personal  estate  from  being  first 
applied,  as  is  generally  intended,  though  the  intention  frequently  f fills  for 
want  of  an  explicit  expression  of  it. 

II.  In  relation  to  the  objects  of  gift.  —  When  a  testator  proposes  to  make 
a  disposition  of  his  property  in  favor  of  his  wife  and  children  provision  for 
(naturally  the  first  objects  of  his  regard),  several  modes  of  disposi-  wife  and 
tion  present  themselves.  One  is,  to  give  the  income  to  the  wife  <=''"'i''^i- 
for  life,  clothed  or  not  with  a  trust  for  the  maintenance  of  the  children,  and  to 
give  the  inheritance  or  capital  to  the  children  equally,  subject  or  not  to  a 
power  in  the  wife  of  fixing  their  shares,  or  limiting  the  property  to  some  in 
exclusion  of  others,  as  she  may  think  proper.  Another  mode  is,  to  give  the 
wife  and  children  immediate  absolute  interest  in  the  property  in  certain  pro- 
portions, according  to  the  nature  of  the  distribution  of  personal  property  under 
the  statute  in  case  of  intestacy;  but  this  mode  of  disposition  is  less  frequently 
adopted  than  the  former.  To  empower  the  widow  to  regulate  the  shares,  is 
often  found  convenient,  not  only  as  it  preserves  her  influence  over  her  children, 
but  because  it  enables  her  to  adapt  the  disposition  of  the  property  to  their 
various  exigencies  at  the  period  of  her  death,  and  it  has,  moreover,  a  salutary 
effect  in  restraining  the  children  from  disposing  of  their  reversionary  interests. 
Where  the  children  do  not  take  absolutely  vested  interests  until  their  majority 
or  man-iage,  it  is  useful  to  confer  a  power  on  the  trustees,  with  the  consent  of 
the  widow,  or  other  person  taking  the  prior  life-interest,  to  advance  some  pro- 
portion (the  maximum  of  which  is  usually  fixed  at  half  or  one-third)  of  their 
presumptive  shares,  in  order  to  place  out  the  sons  as  apprentices,  &c., 
or  for  other  such  purposes.  Even  where  the  *  children  take  vested  *851 
(i.e.  absolutely  vested)  interests  at  their  birth,  a  power  of  advancement 
may  be  requisite  where  the  prior  legatee  for  life  is  a  married  woman  restrained 
from  alienation,  and,  therefore,  incompetent  to  accelerate  the  payment  of  the 
shares  by  relinquishing  her  life-interest.  In  no  other  case  can  the  power  be 
wanted  under  such  circumstances. 

1.  The  obvious  inquiries  (in  addition  to  those  immediately  suggested  by 
the  preceding  remarks)  to  be  made  of  a  testator,  of  whose  bounty  in  regard  to 
children  are  to  be  objects,  are  —  at  what  ages  their  shares  are  to  cliildren,  &c. 
vest;  —  whether  the  income  or  any  portion  of  it  is  to  be  applied  for  mainten- 
ance until  the  period  of  vesting,  and  if  not  all  applied,  what  is  to  become  of 
the  excess  ?  whether,  if  any  child  die  in  the  testator's  lifetime,  or  subsequently, 
before  the  vesting  age,  leaving  children,  such  children  are  to  be  substituted 
for  the  deceased  parents.  If  the  vesting  of  the  shares  be  postponed  to  the 
death  of  a  prior  tenant  for  life,  or  other  possibly  remote  period,  the  necessity 
for  providing  for  such  events  is  of  course  more  urgent;  and  in  that  case  it 
should  also  be  ascertained,  whether,  if  tlte  objects  die  leaving  grandchildren, 

[(a)  See  17  &  18  Vict.  c.  113,  ante,  p.  646.] 
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or  more  remote  issue,  but  no  children,  such  issue  are  to  stand  in  the  place  of 
their  parent. 

2.  If  any  of  the  objects  of  the  gift  (whether  of  real  or  personal  property) 
Daiiehters'  ^^  females,  or  the  gift  be  niade  capable  of  comprehending  them, 
or  other  fe-  as  in  the  case  of  a  general  devise  or  bequest  to  children,  it  should 
males'  shares.  \,q  suggested,  whether  their  shares  are  not  to  be  placed  out  of  the 
power  of  husbands ;  i.e.  limited  to  trustees  for  their  separate  use  for  life,  sub- 
ject or  not  to  a  restriction  on  alienation  (which,  however,  is  a  necessary  con- 
comitant to  give  full  effect  to  the  intention  of  excluding  marital  influence) , 
with  a  power  of  -disposition  over  the  inheritance,  or  capital,  as  the  case  may 
be;  and  if  it  be  intended  to  prevent  that  power  of  disposition  from  being 
exercised,  under  marital  influence,  without  the  possibility  of  retractation,  it 
should  be  confined  to  dispositions  by  will,  which  being  ambulatory  during  her 
life,  can  never  be  exercised  so  as  to  fetter  her  power  of  alienation  over  the  ' 
property. 

3.  If  the  devise  be  of  the  legal  estate  of  lands  of  inheritance  to  a  man,  it 
Uses  to  pre-  should  be  inquired  (though  the  affirmative  may  be  presumed  in 
vent  dower,  the  absence  of  instructions)  whether  they  are  to  be  limited  to  uses 
to  bar  the  dower  of  any  wife  to  whom  he  was  married  on  or  before  the  1st  of 
January,  1834. 

4.  If  a  gift  be  made  to  a  plurality  of  persons,  it  should  be  inquired  whether 
Survivor-  they  are  to  take  as  joint  tenants,  or  tenants  in  common ;  or,  in 
ship.  other  words,  whether  with  or  without  survivorship;  though  it  is 
better  in  general,  where  survivorship  is  intended,  to  make  the  devisees  tenants 
in  common,  with  an  express  limitation  to  the  survivors,  than  to  create  a  joint 
tenancy,  which  may  be  severed. 

5.  In  all  cases  of  limitations  to  survivors,  it  should  be  most  clearly  and 

explicitly  stated  lo  what  period  survivorship  is  to  be  referred  ; 
period  refer-  *852  that  *  is,  whether  the  property  is  to  go  to  the  persons  who 
able.  are  survivors  at  the  death  of  the  testator,  or  at  the  period 

Suggestion  as  "^  distribution.  It  should  always  be  anxiously  ascertained,  that 
to  clauses  of  the  testator,  in  disposing  of  the  shares  of  dying  devisees  or  lega- 
survivorship.  ^^^^  among  surviving  or  other  objects,  does  not  overlook  the 
possible  event  of  their  leaving  children  or  other  issue.  There  can  be  little 
doubt  that  in  many  cases  of  absolute  gifts  to  survivors,  this  contingency  is  lost 
sight  of.  This  observation,  in  regard  to  the  unintentional  exclusion  of  issue, 
applies  to  all  gifts  in  which  it  is  made  a  necessary  qualification  of  the  objects 
that  they  should  be  living  at  a  prescribed  period  posterior  to  the  testator's 
decease,  and  in  respect  of  whom,  therefore,  the  same  caution  may  be 
suggested.  > 

6.  It  may  be  observed,  that  where  interests  not  in  possession  are  created, 

which  are  intended  to  be  contingent  until  a  given  event  or  period 
*  "     '     °'  this  should  be  explicitly  stated;  as  a  contrary  construction  is  gen- 
erally the  result  of  an  absence  of  expression.     Explicitness,  generally,  on  the 
subject  of  vesting,  cannot  be  too  strongly  urged  on  the  attention  of  the  framers 
of  wills. 

7.  Where  a  testator  proposes  to  recommend  any  person  to  the  favorable 
Words  of  regard  of  another  whom  he  has  made  the  object  of  his  bounty,  it 
recommenda-  should  be  ascertained  whether  he  intends  to  impose  a  legal  obliga- 
tion, &c.  tion  on  the  devisee  or  legatee  in  favor  of  such  person,  or  to 
express  a  wish  without  conferring  a  right.    In  the  former  case,  a  clear  and 
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definite  trust  should  be  created ;  arid  in  the  latter,  words  negativing  such  a  con- 
struction of  the  testator's  expressions  should  be  used.  Equivocal  language  in 
these  cases  has  given  rise  to  much  litigation. 

Lastly.     It  may  be  suggested  that  where  a  testator,  is  married,  and  has  no 
children,  unless  provision  be  made  in  his  will  for  children  coming  Making  will 
in  esse,  or  it  be  unreasonable  to  contemplate  his  having  issue,  the  conditional 
dispositions  of  his  will  should  be  made  expressly  contingent  on  leaving  no 
his  leaving  no  issue  surviving  him ;  for,  as  the  birth  of  children  issue, 
alone  is  not  a  revocation,  they  may  be  excluded  under  a  will  made  when  their 
existence  was  not  contemplated ;  and  cases  of  great  hardship  of  this  kind  have 
sometimes  arisen  from  the  neglect  of  testators  to  make  a  new  disposition  of ' 
their  property  at  the  birth  of  children ;  indeed,  it  has  sometimes  happened, 
that  a  testator  has  left  a  child  en  ventre,  without  being  conscious  of  the  fact ; 
for  the  same  reason  provisions  for  the  children  of  a  married  testator,  who  has 
children,  should  never  be  confined  to  children  in  esse  at  the  making  of  the  will. 
A  gift  to  the  testator's  children  generally  will  include  all  possible  objects. 
.Where,  however,  the  gift  is  to  the  children  tit  another  person,  and  it  is  intended 
(as  it  generally  is)  to  include  all  the  children  thereafter  to  be  born,  terms  to  this 
effect  should  be  used,  unless- a  prior  life-interest  is  given  to  the  parent  of  such 
children ;  in  which  case,  as  none  can  be  born  after  the  gift  to  them  vests  in 
possession,  which  is  the  period  according  to  the  established  rule  of  ascertaining 
the  objects,  none  can  be  excluded. 

*  To  the  preceding  suggestions,  it  may  not  be  useless  to  add,  that  it  is    *853 
in  general  desirable,  that  professional  gentlemen  taking  instruc- 
tions for  wills  should  receive  their  instructions  immediately  from  the  -^^  ^^}uf  ''^u' 
testator  himself,  rather  than  from  third  persons,  particularly  where  -vrhom  in- 
such  persons  are  interested.    In  a  case  in  the  Prerogative  Court  (J),  structions  are 
Sir  J.  Nicholl  "  admonished  professional  gentlemen  generally,  that  ''^<=^"'^'J- 
where  instructions  for  a  will  are  given  by  a  party  not  being  the  proposed  tes- 
tator, a  fortiori  where  by  an  interested  party,  it  is  their  bounden  duty  to  satisfy 
themselves  thoroughly,  either  in  person,  or  by  the  instrumentality  of  some  con- 
fidential agent,  as  to  the  proposed  testator's  volition  and  capacity,  or  in  other 
words,  that  the  instrument  expresses  the  real  testamentary  intentions  of  a 
capable  testator,  prior  to  its  being  executed  de  facto  as  a  will  at  all." 

(S)  Rogers  v.  Pittis,  1  Add.  46. 
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1  Vict.  cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to 

[3rd  July,  1837.] 

EXPLANATION   OP    TERMS. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  con- 
Meanini;  of  ^^^^  °^  ^^^  Lords  spiritual  and  temporal,  and  Commons,  in  this 
certain  words  present  parliament  assembled,  and  by  the  authority  of  the  same, 
in  this  Act ;  xhat  the  words  and  expressions  hereinafter  mentioned,  which  in 
their  ordinary  signification  have  a  more  confined  or  a  different  meaning,  shall 
in  this  Act,  except  where  the  nature  of  the  provision  or  the  context  of  the  Act 
1.  w-ii  ,1  shall  exclude  such  consti-uction,  be  interpreted  as  follows:  (that  is 
to  say,)  the  word  "  will "  shall  extend  to  a  testament,  and  to  a 
codicil,  and  to  an  appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power;  and  also  to  a  disposition  by  will  and  testament  or  devise 
of  the  custody  and  tuition  of  any  child,  by  virtue  of  an  Act  passed  in  the 
12  Car.  2  twelfth  year  of  the  reign  of  King  Charles  the  Second,  intituled, 
c.  24.  "  An  Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and 

Tenures  in  Capite  and  by  Knights  Service,  and  Purveyance,  and  for  settling  a 
Revenue  upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of  an  Act  passed  in 
the  parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years  of  the  reign  of 
14  &  15  Car.  King  Charles  the  Second,  intituled,  "  An  Act  for  taking  away  the 
2  (I-).  Court  of  Wards  and  Liveries,  and  Tenures  in  Capite  and  by 

Knights  Service,"  and  to  any  other  testamentary  deposition;  and  the  words 
"  Real  es-  "  real  estate  "  shall  extend  to  manor,  advowsons,  messuages,  lands, 
tate."  tithes,  rents  and  hereditaments,  whether  freehold,  customary  free- 

hold, tenant-right,  customary  or  copyhold,  or  of  any  other  tenure,  and  whether 
corporeal,  incorporeal  or  personal,  and  to  any  undivided  share  thereof,  and  to 
any  estate,  right  or  interest  (other  than  a  chattel  interest)  therein ;  and  the 
"Personal  words  "personal  estate"  shall  extend  to  leasehold  estates  and 
estate."  other  chattels  real,  and  also  to  moneys,  shares  of  government  and 

other  funds,  securities  for  money  (not  being  real  estates),  debts,  choses  in 
action,  rights,  credits,  goods  and  all  other  property  whatsoever  which  by  law 
devolves  upon  the  executor  or  administrator,  and  to  any  share  or 
iim  er.         interest  therein ;  and  every  word  importing  the  singular  number 
*855    only  shall  extend  and  be  applied  to  several  persons  or  *  things  as  well  as 
one  person  or  thing;   and  every  word  importing  the  masculine 
er.  gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a 

male. 
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REPEAI,   CLAUSE. 

II.   And  be  it  further  enacted,  That  an  Act  passed  in  the  thirty-  Repeal  of  the 

second  year  of  the  reign  of  King  Henry  the  Eighth  intituled  "  The  ^'?;^'''o9'J^ 

Act  of  Wills,  Wards  and  Primer  Seisins,  whereby  a  man  may  de-  c.  l  °and  34  d 

vise  two  parts  of  his  lands;  "  and  also  an  Act  passed  in  the  thirty-  35  H'.  8,  c.  5. 

fourth  and  thirty-fifth  years  of  the  reign  of  the  said  King  Henry  the  Eighth, 

intituled  "  The  Bill  concerning  the  Explanation  of  Wills;  "  and  also  an  Act 

passed  in  the  parliament  of  Ireland,  in  the  tenth  year  of  the  reign  lo  Car.  1 

of  King  Charles  the  First,  intituled,  "  An  Act  how  Lands,  Tene-  sess.  2,  c.  2, 

ments,  etc.  may  be  disposed  by  Will  or  otherwise,  and  concerning  '  "' 

Wards  and  Primer  Seisins;  "  and  also  so  much  of  an  Act  passed  Sects.  5,  6, 

.  12  19  20  21 

in  the  twenty-ninth  year  of  the  reign  of  King  Charles  the  Second,  ^'22  of  the 

intituled  "  An  Act  for  Prevention  of  Frauds  and  Perjuries,"  and  Statute  of 
of  an  Act  passed  in  the  parliament  of  Ireland  in  the  seventh  year  c-^.^o^ 'c  3- 
of  the  reign  of  King  William  the  Third,  intituled  "  An  Act  for  7  \v.  3,  c.  12, 
Prevention  of  Frauds  and  Perjuries,"  as  relates  to  devises  or  he-  (!•) 
quests  of  lands  or  tenements,  or  to  the  revocation  or  alteration  of  any  devise 
in  writing  of  any  lands,  tenements  or  hereditaments,  or  any  clause  thereof,  or 
to  the  devise  of  any  estate,  pur  autre  vie,  or  to  any  such  estate  being  assets,  or 
to  nuncupative  wills,  or  to  the  repeal,  altering  or  changing  of  any  will  in  writ- 
ing concerning  any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise 
or  bequest  therein ;  and  also  so  much  of  a,n  Act  passed  in  the  fourth  gg^.^  j^  ^f  ^ 
and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  "  An  Act  for  &  5  Anne, 
the  Amendment  of  the  Law  and  the  better  Advancement  of  Jus-  '^-  ■"'• 
tice,"  and  of  an  Act  passed  in  the  parliament  of  Ireland  in  the  sixth  year  of 
the  reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Amendment  g  Anne, 
of  the  Law  and  the  better  Advancement  of  Justice,"  as  relates  to  <=•  10  (D 
witnesses  to  nuncupative  wills ;  and  also  so  much  of  an  Act  passed  in  the  four- 
teenth year  of  the  reign  of  King  George  the  Second,  intituled  "  An  gect.  9  of  14 
Act  to  amend  the  Law  concerning  Common  Recoveries,  and  to  ex-  G.  2,  c.  20. 
plain  and  amend  an  Act  made  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  '  An  Act  for  Prevention  of  Frauds  and  Per- 
juries,' "  as  relates  to  estates  pur  autre  vie ;  and  also  an  Act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  George  the  Second,  intituled  25  G  2  c  6 
"  An  Act  foy  avoiding  and  putting  an  end  to  certain  Doubts  and  (except' as  to 
Questions  relating  to  the  attestation  of  Wills  and  Codicils  concern-  colonies). 
ing  Real  Estates  in  that  part  of  Great  Britain  called  England,  and  in  his  Ma- 
jesty's Colonies  and  Plantations  in  America,  except  so  far  as  relates  to  his 
Majesty^s  colonies  and  plantations  in  America; "  and  also  an  Act  25  G.  2  c.  11 
passed  in  the  parliament  of  Ireland  in  the  same  twenty-fifth  year  of  (I.-) 
the  reign  of  King  George  the  Second,  intituled  "  An  Act  for  the  avoid- 
ing and  putting  an  end  to  certain  *  doubts  and  questions  relating  to  the    *856 
Attestation  of  Wills  and  Codicils  concerning  Real  Estates;  "  and  also 
an  Act  passed  in  the  fifty-fifth  year  of  the  reign  of  King  George  55  g.  3,  c. 
the  Third,  intituled  "  An  Act  to  remove  certain  Difficulties  in  the  192. 
Disposition  of  Copyhold  Estates  by  Will,"  shall  be  and  the  same  are  hereby 
repealed,  except  so  far  as  the  same  Acts  or  any  of  them  respectively  relate  to 
any  wills  or  estates  pur  autre  vie  to  which  this  Act  does  not  extend. 
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III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every  person  to 

devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  manner 
may'be^dis-^  hereinafter  required,  all  real  estate  (a)  and  all  personal  estate  (b) 
posed  of  by  which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the 
'^''^'  time  of  his  death,  and  which,  if  not  so  devised,  bequeathed,  or  dis- 

posed of,  would  devolve  upon  the  heir  at  law,  or  customary  heir  of  him,  or  if 
he  became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or  admin- 
istrator; and  that  the  power  hereby  given  shall  extend  to  all  real 
comprising  ggjate  of  the  nature  of  customary  freehold  or  tenant  right,  or  cus- 
frceholdsand  tomary  or  copyhold,  notwithstanding  that  the  testator  may  not 
copyholds  ha,ye  surrendered  phe  same  to  the  use  of  his  will  (c),  or  notwith- 
render  and'"  standing  that  being  entitled  'as  heir,  devisee,  or  otherwise  to  be 
before  admit-  admitted  thereto,  he  shall  not  have  been  admitted  thereto  (d),  or 
tance,  and  notwithstanding  that  the  same,  in  consequence  of  the  want  of  a 
them  as  can-  custom  to  devise  or  sui'render  to  the  use  of  a  will  or  otherwise, 
not  now  be      could  not  at  law  have  been  disposed  of  by  will  if  this  Act  had  not 

^"^^  ■  been  made  (e) ,  or  notwithstanding  that  the  same  in  consequence 

of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other  special  custom,  could 
not  have  been,  disposed  of  by  will  according  to  the  power  contained  in  this  act, 
estates  vur  i^  ^^^^  ^°*'  ^^^  ^°^  been  made ;  and  also  to  estates  pur  autre  vie, 
autre  vie ;  whether  there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  whether  the  same  shall'be  freehold,  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  the  same  shall  be  a 
contingent  corporeal  or  an  incorporeal  hereditament  (/) ;  and  also  to  all  con- 
interests  ;  tingent,  executory,  or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascertained  as  the  person  or  one 
of  the  persons  in  whom  the  same  respectively  may  become  vested,  and  whether ; 
he  may  be  entitled  thereto  under  the  instrument  by  which  the  same  respectively 
were  created,  or  under  any  disposition  thereof  by  deed  or  will  (g) ;  and  also  to 

■  y^^  f  all  rights  of  entry  for  conditions  broken,  and  other  rights  of  en- 
entry;  and  try  Qi);  and  also  to  such  of  the  same  estates,  interests  and  rights 
property  ac-  respectively,  and  other  real  and  personal  estate,  as  the  tes- 

exMution^f  *857  tator  may  be  entitled  to  at  the  « time  of  his  death,  notwith- 
the  will.  standing  that  he  may  become  entitled  to  the  same  subse- 

quently to  the.execution  of  his  will  («)• 

PEES    ON   COPYHOLDS. 

IV.  (i!-)  Provided  always,  and  be  it  further  enacted.  That  where  any  real 
,  ..  f.  estate  of  the  nature  of  customary  freehold,  or  tenant  right  or  cus- 
and  fines  tomary  or  copyhold,  might,  by  the  custom  of  the  manor  of  which 
payable  by  the  same  is  holden,  have  been  surrendered  to  the  use  of  a  will,  and 
customary  t^^  testator  shall  not  have  surrendered  the  same  to  the  use  of  his 
and  copyhold  will,  no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue 
estates.  q£  g^^j^  ^jH  shall  be  entitled  to  be  admitted,  except  upon  payment 

(a)  Vol.  I  pp.  46,  61,  326,  650.  (J)  p.  50.  (c)  pp.  60,  664.  (d)  p.  60. 

(.)p.  60.  (/)p-62.  (.7)  p.  47.  (/Op.  60. 

(i)  p.  62.  (A)  See  4  &  5  Vict.  c.  35,  ss.  88,  89,  80. 
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of  all  such  stamp  duties,  fees  and  sums  of  money,  as  would  have  been  law- 
fully due  and  payable  in  respect  of  the  surrendering  of  such  real  estate  to  the 
use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrolling  such  surren- 
der, if  the  same  real  estate  had  been  surrendered  to  the  use  of  the  will  of  such 
testator:  provided  also,  that  where  the  testator  was  entitled  to  have  been 
admitted  to  such  real  estate,  and  might,  if  he  had  been  admitted  thereto,  have 
surrendered  the  same  to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  real  estate  in  con- 
sequence of  such  will  shall  be  entitled  to  be  admitted  to  the  same  real  estate  by 
virtue  thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine  and  sums 
of  money  as  would' have  been  lawfully  due  and  payable  in  respect  of  the  admit- 
tance of  such  testator  to  such  real  estate,  and  also  of  all  such  stamp  duties, 
fees  and  sums  of  money  as  would  have  been  lawfully  due  and  payable  in  re- 
spect of  surrendering  such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
i-egistering  or  enrolling  such  surrender,  had  the  testator  been  duly  admitted  to 
such  real  estate,  and  afterwards  surrendered  the  same  to  the  use  of  his  will ; 
all  which  stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid,  shall  be 
paid  in  addition  to  the  stamp  duties,  fees,  fine  or  sums  of  money  due  or  paya- 
ble on  the  a(Jmittance  of  such  person  so  entitled  or  claiming  to  be  entitled  to 
the  same  real  estate  as  aforesaid. 

COPYHOLD. 

v.  And  be  it  further  enacted.  That  when  any  real  estate  of  the  nature  of 
customary  freehold,  or  tenant  right,  or  customary  or  copyhold,  vpills  or 
shall  be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed  manor  extracts  of 
of  which  such  real  estate  is  holden,  or  his  steward,  or  the  deputy  J^'"*  of  ^us- 
of  such  steward,  shall  cause  the  will  by  which  such  disposition  holds  and 
shall  be  made,  or  so  much  thereof  as  shall  contain  the  disposition  copyholds  to 
of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor  J^  tlie^court 
or  reputed  manor;  and  when  any  trusts  are  declared  by  the  will  of  rolls; 
such  real  estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such 
*  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls  that    *858 
such  real  estate  is  subject  to  the  trusts  declared  by  such  will;  and  ^nd  the  lord 
when  any  such  real  estate  could  not  have  been  disposed  of  by  will  to  be  entitled 
if  this  Act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties  H5,e''&^*'"^ 
and  services  shall  be  paid  and  rendered  by  the  devisee  as  would  when  such 
have  been  due  from  the  customary  heir,  in  case  of  the  descent  of  estates  were 
the  same  real  estate;  and  the  lord  shall,  as  against  the  devisee  of  ously  devisa- 
such  estate,  have  the  same  remedy  for  recovering  and  enforcing  l>Ie  as  he 
such  fine,  heriot,  dues,  duties  and  services,  as  he  is  now  entitled  been  fromThe 
to  for  recovering  and  enforcing  the  same  from  or  against  the  cus-  heir  in  case 
tomary  heir  in  case  of  descent.  "^  descent. 

ESTATES    PUR    AUTRE   VIE. 

VI.  (/)  And  be  it  further  enacted.  That  if  no  disposition  by  will  shall  be 
made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  Estates  pur 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  "utre  me. 
him  by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  -case  of 
fi-eehold  laud  in  fee-simple;. and  in  case  there  shall  be  no  special  occupant 

(0  p.  62. 
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of  any  estate  pur  autre  vie,  whether  freehold  or  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal 
or  incorporeal  hereditament,  it  shall  go  to  the  executor  or  administrator  of  the 
p3,rty  that  had  the  estate  thereof  by  virtue  of  the  grant;  and  if  the  same  shall 
come  to  the  executor  or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and  shall  go,  and  be 
applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  the  testa- 
tor or  intestate. 

AGE   OF   TESTATOR. 

No  will  of  a  VII.  (wi)  And  be  it  further  enacted,  That  no  will  made  by  any 
aKe'vau"d  •       person  under  the  age  of  twenty-one  years  shall  be  'valid. 

MARRIED   WOMEN. 

norof  a/eme      VIII.  Provided  also,  and  be  it  further  enacted.  That  no  will 
s'cha's'miffht  ^^^^^  ^7  ^^7  married  woman  shall  be  valid,  except  such  a  will  as 
have  been       might  have  been  made  (n)  by  a  married  woman  before  the  passing 
previously        of  this  Act  (o). 
made. 

EXECUTION   OP   WILL3. 

Will  to  be  in  IX.  (p)  And  be  it  further  enacted,  that  no  will  shall  be  valid 
writing,  and  ^jjjjggg  jt  shall  be  in  writing  and  executed  in  manner  hereinafter 
acknowl-  mentioned;  (that  is  to  say),  it  shall  be  signed  (q)  at  the  foot  or 
edged  in  the  end  (r)  thereof  by  the  testator,  or  by  some  other  person  in  his 
tvTO  witnesses  presence  and  by  his  direction  (s) ;  and  such  signature  shall 

at  one  time,  *859  be  made  *  or  acknowledged  (()  by  the  testator  in  the  presence 
who  attest.  ^j  (.^q  qj.  more  witnesses,  present  at  the  same  time  (u),  and 

such  witnesses  shall  attest  and  shall  subscribe  (x)  the  will  in  the  presence  (y) 
of  the  testator,  but  no  form  of  attestation  (z)  shall  be  necessary. 


EXECUTION   OF   TESTAMENTARY  APPOINTMENTS. 

Appoint-  X.  (a)  And  be  it  further  enacted.  That  no  appointment  made 

mentsbywill  j^y  ^;jj^  j,j  exercise  of  any  power,  shall  be  valid,  unless  the  same 

cuted  like  be  executed  in  manner  hereinbefore  required;  and  every  will  exe- 

other  wills,  cuted  in  manner  hereinbefore  required  shall,  so  far  as  respects  the 

vaiid°al-  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power 

though  other  of  appointment  by  will,  notwithstanding  it  shall  have  been  ex- 

requiied  presslv  required  that  a  will  made   in   exercise  of  such   power 

are  not  ob-  should  be  executed  with  some  additional  or  other  form  of  execu- 

served.  tion  or  solemnity. 

WILLS    OF    SOLDIERS   AND    SEAMEN. 

Soldiers'  and  XI.  Provided  always,  and  be  it  further  enacted,  that  any  soldier 
manners  being  in  actual  military  service,  or  any  mariner  or  seaman  being 
cepted.  at  sea,  may  dispose  of  his  personal  estate  as  he  might  have  done 

before  the  making  of  this  Act. 


(m)  p.  44.  (n)  PP-  38,  41, 687.  (o)  p.  3.37.  (p)  p.  105. 

(a)  pp.  77,  105,  no.   (r)  pp.  105,  107.  (n)  pp.  77,  86,  110.         (t)  p.  108. 

(i)  p^iog.  {X)  p.  82.       (y)  pp.  85, 109.    (s)  p.  109.  (a)  p.  31. 
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PETTY   OFFICERS,  SEAMEN   AND   MARINES. 

XII.  And  be  it  further  enacted,  That  this  act  shall  not  preju-  Act  not  to 
dice  or  affect  any  of  the  provisions  contained  in  au  Act  passed  in  pf„visions*of 
the  eleventh  year  of  the  reign  of  his  Majesty  King  George  the  H  G.  4  &  1 
Fourth  and  the  first  year  of  the  reign  of  his  .late  Majesty  King  ^-  ■*.  '^-  ^0, 
William  the  Fourth,  intituled,  "An  Act  to  amend  and  consoli-  tTwills^of '' 
date  the  Laws  relating  to  the  Pay  of  the  Royal  Navy,  respecting  petty  officers, 
the  Wills  of  Petty  Officers  and  Seamen  in  the  Royal  Navy,  and  ^^^ marine". 
Non-commissioned  Officers  of  Marines,  and  Marines,  so  far  as  re- 
lates to  their  Wages,  Pay,  Prize  Money,  Bounty  Money  and  Allowances,  or 
other  Monies  payable  in  respect  of  Services  in  her  Majesty's  Navy." 

PUBLICATION. 

Xni.  And  be  it  further  enacted,  That  every  will  executed  in  Publication 
manner  hereinbefore  required  shall  be  valid  without  any  other  "gQ^i5it|_ 
publication  thereof. 

ATTESTING   WITNESSES'    COMPETENCY. 

XIV.  (V)  And  be  it  further  enacted.  That  if  any  person  who  Will  not  to  be 
shall  attest  the  execution  of  a  will  shall  at  the  time  of  the  exeou-  J'^un^gf^fn. 
tion  thereof  or  at  any  time  afterwards  be  incompetent  to  be  competency- 

admitted  a  witness  to  prove  the  execution  thereof,  such  will  *860  of  attesting 
shall  not  on  that  account  be  invalid. 


GIFTS    TO   ATTESTING   WITNESSES. 

XV.  (c)  And  be  it  further  enacted,  that  if  any  person  shall  attest  the  exe- 
cution of  any 'will,  to  whom  or  to  whose  wife  or  husband  any  bene-  „., 
ficial  devise,  legacy,  estate,  interest,  gift  or  appointment  of  or  attesting 
affecting  any  real  or  personal  estate  (other  than  and  except  charges  witness  to 
and  directions  for  the  payment  of  any  debt  or  debts)  shall  be    *  ™' 
thereby  given  or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the  execution  of  such 
will,  or  the  wife  or  husband  of  such  person,  or  any  person  claiming  under  such 
person,  or  wife  or  husband,  be  utterly  null  and  void,  and  such  person  so  attest- 
ing shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  ndtwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such  will. 


CREDITOR    ATTESTING    WITNESS. 

XVI.  (rf)  And  be  it  further  enacted,  That  in  case  by  any  will  any  real  or 
pei-sonal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  p,    .., 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  testing  to  be 
charged,  shall  attest  the  execution  of  such  will,  such  creditor,  not-  admitted  a 
withstanding  such  charge,  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

(6)  p.  111.  (c)  p.  72.  (d)  p.  73. 
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EXECUTOR  ATTESTING  WITNESS. 


XVII.  (e)  And  be  it  further  enacted,  That  no  person  shall,  on  account  of 
Executor  to     his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a 
be  admitted     -vyitness  to  prove  the  execution  of  such  will,  or  a  witness  to  prove 
the  validity  or  invalidity  thereof. 


REVOCATION   BY   MARRIAGE. 

XVIII.  (/)  And  be  it  further  enacted,  That  every  will  made  by  a  man  or 
Will  to  be  woman  shall  be  revoked  by  his  or  her  marriage  (except  a  will  made 
revolted  by  in  exercise  of  a  power  of  appointment,  when  the  real  or  personal 
marriage.  estate  thereby  appointed  would  not  in  default  of  such  appointment 
pass  to  his  or  her  heir,  customary  heir,  executor,  or  administrator,  or  the  per- 
son entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distributions'). 


REVOCATION   BY  PRESUMPTION. 

No  will  to  be      XIX.  (jg)  And  be  it  further  enacted,  That  no  will  shall  be  re- 
Dresumption    '^"^^'^  ^J  ^"7  presumption  of  an  intention  on  the  ground  of  an 
alteration  in  circumstances. 


*861      *  REVOCATION  BY  SUBSEQUENT  WILL   OR   CODICIL,  OR  BY  DESTRUCTION 

OF   INSTRUMENT. 

XX.  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any  p4rt  thereof, 
f-  -11 1  h  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  or 
revoked  but  codicil  executed  in  manner  hereinbefore  required  (Ji),  or  by  some 
by  another  writing  declaring  an  intention  to  revoke  the  same,  and  executed 
dl  o^writ-"  ^°  *^^  manner  in  which  a  will  is  hereinbefore  required  to  be  exe- 
ing,  or  by  cuted  (i),  or  by  the  burning,  tearing,  or  otherwise  destroying  the 
destruction,  game  (4),  by  the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  (T)  of  revoking  the  same. 


OBLITERATIONS   AND    INTERLINEATIONS. 

XXI.  (m)  And  be  it  further  enacted,  That  no  obliteration,  interlineation,  or 
other  alteration  made  in  any  will  after  the  execution  thereof  shall 
exceptTn  ce"  ^^  ifn^di  or  have  any  l&ect,  except  so  far  as  the  words  or  effect  of 
tain  cases,  in  the  will  before  such  alteration  shall  not  be  apparent,  unless  such 
a  vfill,  sliall  alteration  shall  be  executed  in  like  manner  as  hereinbefore  is  re- 
eftect,  unless  quired  for  the  execution  of  the  will;  but, the  will  with  such  altera- 
executed  as  tion  as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
"  signature  of  the  testator  and  the  subscription  of  the  witnesses  be 

made  in  the>  margin  or  on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to 
such  alteration,-  and  written  at  the  end  or  some  other  part  of  the  will. 

(e)  pp.  73,  74.  (/)  p.  128;  Vol.  II.  p.  237.  (o)  p.  128. 

(h)  p.  170.  (!)  ib.  (A)  p.  UO. 

ll)  p.  142.  (m)  pp.  140,  146. 
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KEVIVAL   OF   KEVOKED   WILL. 

XXII.  («)  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  exe-  y°]^^ t/^'g 
cuted  in  manner  hereinbefore  required,  and  showing  an  intention  rerived 

to  revive  the  same;  and  when  any  will  or  codicil  which  shall  be  otherwise 
partly  revoked,  and  afterwards  wholly  revoked,  shall  be  revived,  execution,  or 
such  revival  shall  not  extend  to  so  much  thereof  as  shall  have  been  "  codicil  to 
revoked  before  the  I'evocation  of  the  whole  thereof,  unless  an  in-  '^^^•'^  '  • 
tention  to  the  contrary  shall  be  shown. 

KEVOCATION  —  SUBSEQUENT    CONVEYANCE. 

XXIII.  (o)  And  be  it  further  enacted.  That  no  conveyance  or  other  act 
made  or  done  subsequently  to  the  execution  of  a  will  of  or  relating   .  jevi-e  not 
to  any  real  or  personal  estate  therein  comprised,  except  an  act  by  to  be  ren- 
which  such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  '^^r^'i  inoper- 
operation  of  the  will  with  respect  to  such  estate  or  interest  in  such  subsequent 
real  or  personal  estate  as  the  testator  shall  have  power  to  dispose  conveyance 
of  by  will  at  the  time  of  his  death.  "'  ^'='- 

*  WILL    SPEAKS,    FROM   WHAT   PERIOD.  *862 

XXIV.  (p)  And  be  it  further  enacted.  That  every  will  shall  be  a  will  shall 
construed,  with  reference  to  the  real  estate  and  personal  estate  ^^  construed 
comprised'in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  the^Mth'of" 
immediately  before  the  death  of  the  testator,  unless  a  contrary  in-  the  testator, 
tention  shall  appear  by  the  will. 

LAPSED   AND    VOID   DEVISES. 

XXV.  (o)  And  be  it  further  enacted.  That,  unless  a  contrary  intention  shall 
appear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be    .       . , 
comprised  or  intended  to  be  comprised  in  any  devise  in  such  will  devise  shaU 
contained,  which  shall  fail  or  be  void  by  reason- of  the  death  of  the  include  es- 
devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  mised  i™" 
being  contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall  laijsed  and 
be  included  in  the  residiiary  devise  (if  any)  contained  in  such  will.  '^°^^  devis'es. 

GENERAL   DEVISE  —  COPYHOLDS   AND   LEASEHOLDS. 

XXVI.  (r)  And  be  it  further  enacted.  That  a  devise  of  the  land  of  the  tes- 
tator, or  of  the  land  of  the  testator  in  any  place,  or  in  the  occupa- , .  ,  , 
tion  of  any  person  mentioned  in  his  will,  or  otherwise  described  in  vise  of  lands 
a  general  manner,  and  any  other  general  devise  which  would  de-  ^I'^i'l  include 
scribe  a  customary,  copyhold  or  leasehold  estate  if  the  testator  leasehold  as 
had  no  freehold  estate  which  could  be  described  by  it,  shall  be  con-  well  as  free- 
strued  to  include  the  customary,  copyhold  and  leasehold  estates  of  ^"^^  lands. 

(n)  pp.  145,  191.  (o)  pp.  162, 167. 

(p)  pp.  203,  326,  425,  650,  672,  687;  O'Toole  v.  Brown,  3  Ell.  &  Bl.  572. 

(2)  pp.  202,  351,  643,  650.  (r)  p.  673. 
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the  testator,  or  his  customary,  copyhold  and  leasehold  estates,  or  any  of  them, 
to  which  such  description  shall  extend,  as  the  case  may  be,  as  well  as  freehold 
estates,  unless  a  contrary  intention  shall  appear  by  the  will. 


GENERAL   DEVISE APPOINTMENT. 

XXVII.  (s)  And  be  it  further  enacted.  That  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any 
gift  shall  in-  pl^ce  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
dude  estates  otherwise  described  in  a  general  manner,  shall  be  construed  to  in- 
the  testator  ''^'^^e  any  real  estate,  or  any  real  estate  to  which  such  description 
has  a  general  shall  extend  (as  the  case  may  be) ,  which  he  may  have  power  to 
power  of  ap-  appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless  a  contrary  intention  shall  ap- 
pear by  the  will ;  and  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  imless  a  contrary  intention  shall  appear  by  the  will. 


*863  *  FEE-SIMPLE   WITHOUT   WORDS   OF   LIMITATION. 

XXVIII.  (0  And  be  it  further  enacted,  That  where  any  real  estate  shall 
■     .           be  devised  to  any  person  without  any  words  of  limitation,  such  de- 

•withou't  anj'    '^ise  shall  be  construed  to  pass  the  fee-simple,  or  other  the  whole 
words  of  lim-  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
itation  to  pass  ^jjj  jjj  g^gf^  j.gg^j  estate,  unless  a  contrary  intention  shall  appear 
by  the  will. 

WORDS    IMPORTING   FAILURE    OF   ISSUE. 

XXIX.  (u)  And  be  it  further  enacted.  That  in  any  devise  or  bequest  of 

real  or  personal  estate  the  words  "die  without  issue,"  or  "die 
Dort^nt;  fail-  without  leaving  issue,"  or  "have  no  issue,"  or  any  other  words, 
ure  of  issue  which  may  import  either  a  want  or  failure  of  issue  of  any  per- 
to  mean  issue  ggjj  j^  jjig  lifetime  or  at  the  time  of  his  death,  or  an  indefinite 
death.  failure  qf  issue,  shall  be  construed  to  mean  a  want  or  failure  of 

his  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  per- 
son, and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of  a 
preceding  gift,  being,,  without  any  implication  arising  from  such  words,  a  limi- 
tation of  an  estate  tail  to  such  person  or  issue,  or  otherwise  :  Provided,  that 
.  this  act  shall  not  extend  to  cases  where  such  words  as  aforesaid 

roMso.  import,  if  no  issue  described  in  a  preceding  gift  shall  be  born,  or, 

if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer 
the  description  required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  , 
such  issue. 

(»)  pp.  336,  680 ;  Re  Clark's  estate,  14  Ch.  D.  422 ;  Ke  Van  Hagan,  16  Ch.  D.  18. 
(0  p.  560;  Vol.  II.  pp.  102,  286,  439. 
(«)  p.  560  i  Vol.  II.  pp.  493,  532,  555,  u. 
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ESTATE  OP  TRUSTEES. 

XXX.  (a;)   And  be  it  further  enacted,  That  where  any  real  es-  No  devise  to 

tate  (other  than  or  not  being  a  presentation  to  a  chjjrch)  shall  be  trustees  or 

devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  exceptTor  a 

to  pass  the  fee-simple  or  other  the  whole  estate  or  interest  which  term  or  a 

the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  un-  presentation 

to  3.  cUurch 
less  a  definite  term  of  years  absolute  or  determinable,  or  an  estate  shall  pass  a' 

of  freehold,  shall  thereby  be  given  to  him  expressly  or  by  im-  chattel  Inter- 
plication.  ^^'' 

ESTATE    or   TRUSTEES. 

XXXI.  (y)  And  be  it  further  enacted,  That  where  any  real  estate  shall  be 
devised  to  a  trustee,  without  any  express  limitation  of  the  estate  Trustees  un- 
to be  taken  by  such  trustee,  and  the  beneficial  interest  in  such  j^^"".^"  """ 
real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  vise  wliere 
given  to  any  person  for  life,  or  such  beneficial  interest  shall  be  the  trust  may 
given  to  any  person  for  life,  but  the  purposes  of  the  trust  may  ynnd'the  I'fe 
continue  beyond  the  life  of  such  person,  such  devise  shall  be  con-  of  a  person 
strued  to  vest  in  such  trustee  the  fee-simple,  or  other  the  beneticially 
whole  legal  estate  which  *  the  testator  had  power  to  dispose    *864  jjfe  to  take 
of  by  will  in  such  real  estate,  and  not  an  estate  determiner  the  fee. 

ble  when  the  purposes  of  the  trust  shall  be  satisfied. 


LAPSE   OP   ESTATE    TAIL. 

XXXII.  (2)  And  be  it  further  enacted,  That  where  any  person  to  whom 
any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  T^    . 

l./GViS6S  01 

quasi  entail  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  estates  tail 
who  would  be  inheritable  under  such  entail,  and  any  such  Issue  shall  shall  not 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  '*P^°'  ^''®"" 
shall  not  lapse,  but  shall  take  effect  as   if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will. 


LAPSE — CHILDREN   OR   ISSUE   DYING   IN    TESTATOR'S   LIFETIME. 

XXXIII.  (a)  And  be  it  further  enacted,  That  where  any  person  being  a 
child  or  other  issue  of  the  testator  to  whom  any  real  or  personal  _ 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  dren  or  othe'r 
determinable  at  or  before  the  death  of  such  person  shall  die  in  the  issue  who 
lifetime  of  the  testator  leaving  issue,  and  any  such,  issue  of  such  ^y^  '^V^X 
person  shall  be  living  at  the  time  of  the  death  of  the  testator,  testator's 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  death  shall 
the  death  of  such  person  had  happened  immediately  after  the  °°    ^^^^' 
death  of  the  testator,  unless  a  contrary  intention  shall  appeay  by  the  will. 

t 

(X)  Vol.  II.  p.  320.  '     (y)  Ibid, 

(z)  p.  352 ;  Vol.  II.  p.  356.  (a)  p.  352. 
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WHEN  ACT   OPERATES. 

XXXIV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend  to  any 
Act  not  to  will  made  before  the  first  day  of  January,  one  thousand  eight 
extend  to  hundred  and  thirty-eight,  and  that  every  will  re-executed  (i) 
before"l838  "'^  republished,  or  revived  by  any  codicil,  shall,  for  the  purposes 
nor  to  estates  of  this  Act,  be  deemed  to  have  been  made  at  the  time  at  which 
ornersons***  the  same  shall  be  so  re-executed,  republished  or  revived;  aud  that 
who  die  be-  this  Act  shall  not  extend  to  any  estate  pur  autre  vie  of  any  person 
fore  1838.  -^fho  shall  die  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  thirty-eight. 

SCOTLAND. 

Act  not  to  ex-      XXXV.  And  be  it  further  enacted,  That  this  Act  shall  not  ex- 
{^^.'"S™'- tend  to  Scotland. 

(4)  p.  203. 
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2,  n.   {d)  —  But  if  general  probate  is  granted  here  of  the  will  of  a  domiciled  for- 

eigner, administration  in  the  courts  of  this  country  will  be  general 
also,  and  not  limited  to  assets  here,  Stirling-Maxwell  v.  Cartwright, 
9  Ch.  D.  173. 

3,  n.    (I) — To  AU.-Gen.   v.  Campbell,  add  Zyall  v.  Zyall,  L.  E.,  15  Eq.  1;  Ee 

Cigala's  Settlement,  7  Ch.  D.  351. 
3,  end  of  n.  (Z)  —  As  to  certain  colonial  duties  in  the  nature  of  probate  duty,  see 
Feter  v.  Stirling,  10  Ch.  D.  279. 
13,  li.   (o)  — Add  Piatt  v.  Att.-Gen.  of  N.  S.  W.,  3  App.  Ca.  336. 
17,  n.  (/)  — Add  Re  Mayd,  50  L.  J.,  P.  D.  7. 

18    —  Instead  of  lines  2,  3,  4,  read  "  If  a  testator  makes  separate  wills,  one  of 

property  in  this  country,  and  another  of  property  abroad,  the  latter 
need  not  be  proved  here  (r),  unless  it  is  incorporated  with  the  former, 
as,  if  it  be  thereby  confirmed  (s)." 
37,  n.  (p)  —  See  also  Smee  v.  Smee,  5  P.  D.  Si  •  Jenkins  v.  Morris,  14  Ch.  D.  674. 
In  the  latter  ease  it  was  said  by  ffall,  V.-C,  that  it  was  immaterial 
that  the  monomania  was  capable  of  influencing  the  will,  if  in  fact  it 
had  not  done  so. 
39,  n.  (J)  —  As  to  what  i§  separate  trading  by  f.  c.  within  the  Married  Women's 
Property  Act,  see  Lovell  v.  Newton,  4  C.  P.  D.  7. 

73   —  "  Wife  or  husband,"  in  1  Vict.  c.  26,  s.  15,  means,  a  person  who  fills  that 

character  at  the  date  of  the  attestation  ;  subsequent  marriage  of  a 
devisee  with  an  attesting  witness  does  not  invalidate  the  devise,  Thorpe 
V.  Bestwick,  6  Q.  B.  D.  311. 
88,  n.   (re)  —  See  also  Re  Bleieitt,  5  P.  D.  116  ;  Re  Shearn,  50  L.  J.,  P.  D.  15. 
87,  11.    (c)  — See  also  Jenner  v.  Finch,  5  P.  D.  106. 

117   —  Transpose  contents  of  notes  (c)  and  (d)'. 

134   —  Swinton  v.  Bailey,  now  reported  4  App.  Ca.  70. 

135,  n.    (o)  —  See  also  Re  Fleetwood,  15  Ch.  D.  594,  609. 

163   —  Oale  v.  Gale  was  recognized  by  Jessel,  M.R.,  in  Blalce  v.  Blake,  15  Ch. 

D.  481,  where  however  there  was  no  trust  to  reinvest  in  land. 
178,  n.  (m)  — But  see  Sotheran  v.  Dening,  1  W.  N.  1881,  p.  25. 

174,  n.    (I)  — In  Jenner  v.  Finch,  5  P.  D.  106,  parol  evidence  was  —  on  the  authority 

of  cases  decided  before  1  Vict.  c.  26  —  admitted  to  prove  whether  the 
subsequent  document  was  intended  to  act  as  a  codicil  or  in  substitu- 
tion for  the  prior  will. 

175,  n.  (n)  — To  Freeman  v.  Freeman,  add  Re  Hartley,  50  L.  J.,  P.  D.  1 
185,  n.  (k)  —  See  also  Hill  v.  Jones,  37  L.  J.,  Ch.  465.   ' 

207,  n.  (h)  —  For  Harnlmry  read  Hornby. 


794  ADDENDA  ET  COKEI&ENDA. 

PAQG 

908,  n.  (n)  —  See  also  Ee  Fleetwood,  15  Ch.  D.  594,  609. 

218,  n.  (/)  —  After  Be  Rigley's  Trusts  add  Champney  v.  Davy,  11  Ch.  D.  949. 

222,  11.  (/)  —  Se  also  Re  Hill's  Trusts,  16  Ch.  D.  173. 
"    n.   IJc)  —  Bonds  charged  on  county  police  rate  held  pure  personalty,  Re  Harris,  15 
Ch.  D.  561. 

224,  line  21  —  Add  So  a  share  in  a  private  partnership,  holding  land,  is  within  the 
statute,  since  (unlike  a  share  in  a  public  company)  it"  cannot  be  real- 
ized without  sale  of  the  land,  AshwortJi  v.  Munn,  15  Ch.  D.  363. 

231,  n.  (fc)  —  See  also  Champniy  v.  Davij,  11  Ch.  D.  949. 

232,  n.  (rf)  —For  12' Sim.  read  2  Sim.    And  see  Re  Lynall's  Trusts,  11  Ch.  D.  211, 

where  a  legacy  was  given  to  pay  all  claims  chargeable  upon  certain 
almshouses  :  there  was  no  charge  on  the  almshouses,  but  the  trustees 
were  personally  liable  for  repairs  :  the  legacy  was  held  void,  and  fell 
into  residue.    . 

237,  line  2  —  For  Geldart  read  Geldard. 
"    n.    (6)  —  Even  a  direction  that  charity  legacies  shall  be  paid  "  exclusively  out  of 
personal  estate,"  seems  to  have  been  held  sufficient  to  make  them  pay- 
able in  full  out  of  pure  personalty  ;  Roberts  v.  Jomes,  W.  N.  1880,  p. 
96. 

241,  n.  QC)  —  Ohampney  v.  Davy,  11  Ch.  D.  949,  following  Sinnett  v.  Herbert. 

262,  n.   (y)   )  See  ace.  AsUey  v.  Mickleihwait,  15  Ch.   D.  59,  where  the  testator  had 

264,  n.  (e)  j  only  the  equity  of  redemption,  and  the  remainder,  being  within  due 
limits,  was  saved  ;  and  Abbiss  v.  Burney,  W.  N.  1881,  p.  30,  revers- 
ing 49  L.  J.,  Ch.  710,  where  the  devise  was  to  trustees  during  the  life 
of  A.,  and  at  his  death  to  convey  to  such  son  of  B.  (a  person  who 
survived  testator)  as  should  first  attain  25,  and  the  remainder  was  held 
void. 

269,  n.  {»)  —  Be  Chaplin's  Trusts  was  followed  by  Jessel,  M.  E.,  in  Re  Alter,  W.  N. 
1881,  p.  6. 

272,  II.   (z)  — See  ace.  Pearlcs  v.  Moseley,  5  App.  Ca.  714. 

273    — Dunganno^i  v.  Smith,   was  followed  in  Re  Roberts,  50  L.  J.,  Ch.  265, 

where  personalty  was  given  in  trust,  after  life  estates  to  persons  in 
esse,  for  "any  immediate  or  direct  descendants  of  A.B.  or  C.B.  who 
should  bear  the  name  of  B.,"  and  on  failure  of  any  such,  over. 

281,  n.  (/)  —  The  suggestion  noticed  in  the  text  was  adopted  by  Fry,  J.,  in  Birming- 
ham Canal  Co.  v.  Cartwright,  11  Ch.  D.  421. 

286,  n.   (s)  — Add  Hodgsm  v.  Halford,  11  Ch.  D.  959. 

296,  n.  (c) — In  Re  Ridley,  11  Ch.  D.  645,  Jessel,  M.  R.,  reluctantly  followed  the 
later  authorities.  But  where  the  appointment  (or  gift)  is  to  several 
whose  interests  are  separable  (as  in  Wilson  v.  Wilson,  p.  271),  the 
restraint  may  be  good  as  to  some,  though  bad  as  to  othei's,  Herbert  v. 
Webster,  15  Ch.  D.  610  ;  Cooper  v.  Laroche,  W.  N.  1881,  p.  6. 

828,  n.  {x)  —  After  Cox  v.  Bennett,  add  Saxton  v.  Saxton,  13  Ch.  D.  359. 

331,  n.    {I)  — After -Re  Gibson,  add  reference  to  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

334,  n.    (c)  —Re  Ord  affirmed,  12  Ch.  D.  22. 

337,  n.  (^)  — See  also  Cmislable  v.  Constable,  11  Ch.  D.  681. 

339,  n.  (e)  —  To  Johnson  v.  Johnson,  add.  But  see  Lett  v.  Randall,  3  Sm.  &  Gif.  83  ; 
Bund  V.  Green,  12  Ch.  D.  819  ;  in  which  exclusion  of  some  of  the 
next  of  kin  was  held  to  be  equivalent  to  a  gift  to  the  rest. 

352,  line  3  —  After  the  word  "charge"  add  a  reference  to  Taylor  v.  Bland,  W.  M. 
1880,  p.  155  ;  and  add  further.  Nor  does  it  do  away  with  the  rule  that 
the  failure  of  a  charge  enures  for  the  benefit  of  the  specific  devisee, 
and  not  of  the  residuary  devisee,  Tucker  v.  Kayess,  4  K.  &  J.  339  ; 
Sutcliffe  V.  Cole,  3  Drew.  135  (will  dated  1843,  24  L.  J.,  Ch.  486). 

354,  line  14  —  For  testator's  read  donee's. 

359,  n.  (m)  —  Amounts  required  for  repair  of  church,  parsonage,  school,  ascertained 
by  the  Court,  Champney  v.  Davy,  11  Ch.  D.  949. 

361,  n.  (c) — And  in  Tapley  v.  Eaglcton,  12  Ch.  D.  683,  one  having  three  houses  in 
A.,  gave  "two  houses  in  A,"  and  the  devisee  was  held  entitled  to 
select. 
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392,  II.    (e)  — Arthur  v.  MacJcinnon,  now  reported  11  Ch.  D.  385. 

364,  n.  (c)— See  Ee  Thomson's  Estate,  13  Ch.  D.  144, 14  Ch.  D.  263,  gift  of  real 
and  personal  estate  to  widow  "for  life,  to  "be  disposed  of  as  she  may 
think  proper  for  her  own  use  and  benefit  according  to  the  nature  and 
quality  thereof ;  in  tlie  event  of  lier  decease,  should  there  be  anything 
remaining  of  the  said  property,  or  any  part  thereof,  I  give  the  said 
part  or  parts  "  to  A.  &o.  —  Held,  a  life  estate  in  the  widow,  with 
enjoyment  in  specie,  but  without  power  of  disposition  over  the  corpus. 

368,  n.  (i)  — These  cases  are  distinguishable  from  those  where  the  subject  of  distribu- 
tion is  a  fund  of  unascertained  amount,  see  Champney  v.  Davy,  11 
Ch.  D.  949  ;  and  post,  p.  766. 

374,  n.    (k)  —  See  Eastwood  v.  Lockwood,   L.  K.,  3  Eq.  487,  495,  where  "next  sur- 

vivor according  to  seniority  "  was  held  on  the  context  to  mean  next 
younger. 

375,  n.  ((«)  —  Add  Baie  v.  Amherst,  T.  Raym.  82,  post,  434,  n. 

379  —  See  also  Patching  v.  Barnett,  W.  N.  1880,  p.  135,  where  a  specific  chat- 
tel was  given  to  "  John,  now  Duke  of  B.,  to  go  as  an  heir-loom,"  and 
Duke  John  being  dead  at  the  date  of  the  will,  Francis,  then  Duke  of 
B.,  was  held  entitled. 

400,  n.    (I)  — But  in  WilHns  v.  Jodrell,  13  Ch.  D.  564,  Soames  v.  Martin  was  fol- 
lowed in  preference  to  Gardner  v.  Barber. 
„      „     „  —  After  Brocklebank  v.  Johnson,  add  reference  to  Re  Ord,  12  Ch.  D.  22. 

416,  line  2  —  la  Ee  Fleetwood,  15  Ch.  D.  594,  a  parol  trust,  admi1;ted  by  the  legatee, 
was  enforced  even  against  the  next  of  kin,  upon  the  authority  of 
decisions  made  before  the  stat.  1  Vict.  c.  26  (which  requires  a  will 
of  personalty  to  be  in  writing),  and  of  an  Irish  case,  Eiordan  v.  Banon, 
1.  R.,  10  Eq.  469. 

428,  n.    (c)  —See  also  Ee  Aird's  Estate,  12  Ch.  D.  291. 

488,  n.    (r)  —  To  Lett  v.  Eaiidall,  add  Bund  v.  Green,  12  Ch.  D.  819. 

513,   line  9  —  For  alternate  read  alternative. 

521,  n.  (t)  — See  also  Dalrymple  v.  Hall,  50  L.  J.,  Ch.  249  :  gift  to  A.  (a  bachelor) 
for  life,  and  if  he  die  unmarried,  over  :  A.  married  and  died  a  wid- 
ower :  the  gift  over  failed. 

42B,  n.  (a)  — See  also  Carveth  v.  Heirmi,  W.  N.  1879,  p.  145  :  gift  by  a  widower  to 
the  persons  (except  A.)  who  would  have  been  entitled  to  his  personal 
estate  if  he  had  died  intestate  and  unmarried,  construed  without  leav- 
ing a  wife  ;  A.  being  a  person  who,  if  "unmarried"  meant  never 
having  been  married,  would  have  been  excluded  without  express  ex- 
ception. 

528,  n.    (c)  — For  9  Johns,  read  Johns. 
„     n.   (e)  —  See  also  Upton  v.  Brown,  12  Ch.  D.  872.     But  in  Emmins  v.  Bradford, . 
1 3  Ch.  D.  493,  this  was  held  to  be  taking  too  great  a  liberty  with  plain 
words. 

532,  n.    (b)  — See  also  dictum  of  Lord  Hardwicke,  cited  ii.  880,  n.  (r). 

634    — Ralph  v.  Caririck,  now  reported,  11  Ch.  D.  873. 

551,  n.  (n)  —  Express  gift  in  default  of  appointment,  though  void  for  remoteness, 

excludes  implied  gift,  Miley  v.  Cape,  W.  N.  1880,  p.  151. 

552,  n.    (q)  — That  the  objects  of  the  power  are  to  take  after  the  .death  of  the  donee, 

tenant  for  life,  does  not  necessarily  confine  his  power  to  a  will.  Re 

Jackson's  Will,  13  Ch.  D.  189. 
571,  end  of  n.  (a)  — Add  Ee  Knowles,  49  L.  J.,  Ch.  625. 
695,  n.   (s)  —  In  Minors  v.  Batlison,  1  App.  Ca.  428,  a  direction  to  trustees  to  sell  was 

held  to  work  conversion,  notwithstanding  some  equivocal  expressions 

as  to  their  "discretion"  and  "deciding  to  sell." 
601,  n.   (A)  — See  also  Chandler  v.  Pocock,  15  Ch.  D.  491,  499  :  in  this  case  the  gen- 
eral power  of  testamentary  appointment  was  equivalent,  under  1  Vict. 

c.  26,  s.  27,  to  absolute  ownership.     But  settled  land  is  not  "at 
'  home  "  during  .the  continuance  of  a  jointure  under  the  settlement, 

Walrond  v.  Eosslyn,  11  Ch.  D.  640. 
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603,  n.  (r)  —  After  Franks  v.  Sollans,  add,  If  the  fund  is  in  court  it  will  te  paid  out 
as  personalty,  if  the  f .  c. ,  heing  separately  examined,  so  elects,  Stan- 
dering  v.  Hcdl,  11  Ch.  D.  652. 

614,  n.   (r)  — After  Re  Pfleger,  add.  In  Askew  v.  Woodhead,  14  Ch.  D.  27,  it  was  held 
that  the  tenant  for  life  was  entitled  to  such  an  annuity  as  would 
exhaust  the  fund  in  the  years  which  the  leaseholds  had  to  run. 
,,     n,  (j/)  —  See  also'Gray  v.  Siggers,  15  Ch.  D.  74. 

633,  n.    (c)  —  See  also  Taylor  v.  Bland,  W.  N.  1880,  p.  155. 

681    ^  In  Ames  v.  Cadogan,  12  Ch.  D.  858,  a  gift  of  all  ' '  over  which  I  have 

any '  beneficial  power  of  disposition  "  was  construed,  all  which  I  can 
dispose  of  for  my  own  benefit,  and  therefore  not  to  be  an  exercise  of  a 
special  power. 

68S    —  Lord  St.  Leonards'  observation  was  disapproved  of  by  the  L.  JJ.  in  Re 

Clark's  Estate,  14  Ch.  D.  422,  where  it  was  held  that  the  will  would 
execute  the  power  whether  the  property  was  settled  by  the  testator 
himself  or  by  another  person.  And  in  Boyes  v.  Cook,  14  Ch.  D.  53, 
it  was  held  by  the  L.  JJ.  that  the  eft'ect  was  the  same  though  the  set- 
tlement creating  the  power  was  after  the  will,  for  that  only  the  will 
could  be  looked  at  for  a  contrary  intention. 

686,  n,  (r)  —  In  Re  Pinede's  Settlement,  12  Ch.  D.  667,  there  was  no  trustee,  but  the 
testatrix,  a  married  woman,  appeared  on  the  whole  will  to  treat  the 
property  over  which  she  had  the  power  as  her  own,  and  had  subjected, 
it  to  the  payment  of  her  funeral  and  testamentary  expenses  and  lega- 
cies. The  rule  in  Chamberlain  v .  Hulehinson  was  therefore  held  to 
apply.  And  in  Re ,  Van  Hagan,  16  Ch.  D.  18,  the  doctrine  was 
'  applied  to  a  general  gift  of  real  estate  to  a  trustee  in  trust  for  a  person 

who  died  before  th^  testatrix. 

708,  n.  (p)  — See  also  Re  Spradiery's  Mortgage,  14  Ch.  D.  514. 

715   —  In  Osborne  to  Rowlett,  13  Ch.  D.  774,  Jessel,  M.  E,,  reviewed  the  cases, 

and  arrived  at  the  conclusion  that  the  principle  of  the  decision  in 
Cooke  V.  Crawford  was,  that  it  was  an  improper  and  unlawful  act  of 
the  surviving  trustee  to  devise  the  trust  estate,  but  that  this  principle 
was  wrong,  and  had  been  rejected  in  the  subsequent  cases,  so  that  the 
case  itself  had  been  virtually  ovemiled.  Consequently  (and  the  pres- 
ent course  of  the  Court  being  to  decide  whether  upon  a  point  of  law  a 
title  was  good  or  bad,  and' not  merely  whether  it  was  doubtful)  he 
decided  that  under  a  devise  to  X.  for  life,  remainder  "to  A.  and  B., 
their  heirs,  executors,  and  administrators,  in  trust  after  the  death  of 
X.  to  sell  in  such  manner  as  they,  my  said  trustees,  shall  deem  expe- 
dient," it  was  competent  for  the  devisee  of  the  surviving  trustee  to 
execute  the  trust  for  sale.  However,  in  Re  Morton  and  TlallHl,  15 
Ch.  D.  143,  Baggallay,  L.  J.,  said  he  was  not  prepared  to  dissent 
from  Cooke  v.  Crawford,  and  jam^s,  L.  J.,  said  he  was  not  prepared 
to  say  that  it  was  overruled. 

743,  n.    {I)  —But  see  Re  Methuen  and  Blore,  W.  N.  1881,  p.  48. 

757,  n.  (b)  —  Pictures  held  to  pass  by  gift  of  "eff'ects  in"  a  house,  rather  than  by  a 
gift  of  jewels,  plate,  ornamental  and  other  china,  and  other  objects  of 
vertu  and  taste.  Re  Bondesborough,  50  L.  J.,  Ch.  9. 

758  n.  (6)  —  After  refoence  to  8  East,  339,  add,  Svans  v.  Williamson,  50  L.  J., 
Ch.  197. 

760,  n.  (m)  — After  King  v.  George,  add  iJe  Fleetwood,  15  Ch.  D.  594.  * 

764,  n.    (i)  —  See  also  Re  Barker's  Estate,  15  Ch.  D.  635  ;  Re  Savage's  Trust,  50  L.  J., 

Ch.  131. 
]i_   /;[;)  —  See  also  Crawshaw  v.  Crawshaw,  14  Ch.  D.  817,  where  a  direction  that 
a  share  of  residue  should,  in  a  certain  event,  fall  into  and  become  part 
of  the  residue,  "and  be  paid  and  applied  according  to  the  trusts  of  his 
will,"  was  held  to  be  an  efTfictual  redisposition  of  the  share. 

765,  n.    (o)  —  But-see  Patching  v.  Bamett,  W.  N.  1880,  p.  135. 

766,  n.  (m)  —Dele  passage  beginning  "So  of"  and  ending  "church.", 
831,  n.   \d)  —  See  also  Re  Blight,  13  Ch.  D.  858. 
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848,  line  H  —  After  "  distribution  "  add,  Nor  will  a  clause  relating  to  the  investment 
of  the  legacy,  and  referring  to  it  as  divisible  among  persons  surviving 
the  period  of  distribution,  make  it  contingent  on  their  so  surviving, 
Be  Dulce,    16  Ch.  D.  112. 

843,  end  of  n.  (r) — Ee  Sunn,  16  Ch.  D.  47,  is  in  conformity  with  the  dictum   of 

Wood,  V.-C. 

844,  n.  (a)  — In  He  Parkei;   16  Ch.  D.  44,  Jessel,  M.  E.,  referring  to  Fox  v.  Fox, 

stated  his  opinion  to  be  that  a  legacy,  contingent  in  terms,  becomes 
vested  when  there  is  a  directwn  to  pay  the  interest  in  the  meantime  to 
the  legatee,  and  not  the  less  so  when  there  is  superadded  a  direction 
that  the  trustees  shall  pay  the  whole  or  such  part  of  the  interest  as 
■  they  shall  think  fit. 

846    — To  Lloyd  V.  Zloyd,  add  Jte  Parker,  16  Ch.  D.  44,  where  note  that  in  his 

judgment  the  M.  R.  says,  "There  is  nothing  here  giving  an  aliquot 
share  of  income  to  any  individual  child,  th§  direction  being  to  pay 
the  income  of  the  whole  fund  in  such  shares  as  the  trustees  shall  think 
Jit ;  "  which  differs  from  the  will,  as  reported. 

860'  n'   hi)  \  ^^^  *^^°  I>aUon  v.  Hill,  10  W.  R.  396. 
,,     II.    (a)  —  See  also  Dewar  v.  Brooke,  14  Ch.  D.  529. 

868    —  Instead  of  lines  9—14  inclusive,  read  "  It  must  not,  however,  ba  inferred 

that  wherever." 
,,    line  16  —  Instead  of  "  Is  contradicted  by,''  read  "  Thus  in,"  &o. 
,,     n.    (q)  — Transpose  Loi-d  Langdale's  observations  to  p.  867,  u.  (p). 
870,  line  7  —Dele  "  However,"  and  insert,  "But  if  the  gift  over  fails  through  lapse 
alone,  the  prior  gift  is  not  saved  ;  Thus,"  &c. 
,,    line  24  — Dele  from  "  It  seems,"  &c.  to  end  of  paragraph. 

,,    line  27  —  Dele  "  An  exception  exists,  however,  in,"  and  insert,  "The  difference 
between  a  failure  by  lapse  and  a  failure  by  the  non-happening  of  the 
event  contemplated  by  the  testator  is  illustrated  by." 
,,        „      — (Marginal  note).     Jfor  "  exception,"  read  "effect." 


Vol.  II. 

19,  n.   (r)  —  But  see  Powell  y.  Boggis,  35  Beav.  535. 

■  ,,     ,,     „  line  2  —  For  25  ib.  read  25  Beav. 

23,  n,   (?)  line  1  — See  also  Bund  v.  Green,  12  Ch.  D.  819. 

84,  n.  (r) — Aftev  Prichard  v.  Ames,  add  Bland  v.  Dawes,  50  L.  J.,  Ch.  249  (sole 
use  and  disposal). 

35,  ,,     ,,   — With  Lee  V.  Priaux,- see  aAso  Be  Larimer,  12  BeiLV.  521. 

„  ,,  „  — In  ife  Amies'  Estate,  W.  N.  1880,  p.  16,  a  legacy  to  a  married  woman 
"  for  her  sole  use  "  appears  to  have  been  held  to  be  for  her  sepa- 
rate use.  I 

27,  „  ,,  — After  Spring  v.  Pride,  add.  But  in  Marshall  v.  Aizlewood,  W.  N.  1881, 
p.  3,  where  residue  was  given  on  certain  trusts  for  testator's  children 
and  their  issue,  the  shares  of  daughters  and  female  issue  to  be  for 
their  separate  use,  a  valid  restraint  on  anticipation  was  held  not  to  be 
annexed  to  the  shares  of  daughters  by  a  superadded  clause  prohibiting 
alienation  by  any  of  the  children  during  their  lives. 

44,  n.  (d)  —  In  Jenner  v.  Turner,  16  Ch.  D.  188,  a  condition  subsequent  annexed  to 
a  devise  of  real  estate  not  to  man-y  a  domestic  servant,  was  held  good 
by  Bacon,  V.-C. 

47,  n.    (s)  —  See  also  .Be  Brown,  W.  K.  1881,  p.  55. 
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S5,  n.  (c)  —  But  a  more  severe  rule  was  observed,  in  ife  5roi»»,  W.  N.  1881,  p.  55, 
where  testator  gave  a  legacy  to  his  daughter  on  her  attaining  twenty, 
one  or  maiTying  with  the  consent  of  her  guardian  or  guardians,  and 
appointed  his  wife  guardian.  The  wife  died,  and  afterwards  the 
daughter  married  and  died  under  twenty-one ;  it  was  held  by  Fry,  J., 
that  the  legacy  failed  on  the  ground  that  a  new  guardian  might  have 
been  appointed  on  the  application  of  the  daughter. 
152,  n.    (?)  — Seealsoil/«rri?iv.  JfOT-iora,  50  L.  J.,  Ch.  249. 

154,  line  7 — But  in  Me  Parker,  15  Ch.  D.  528,  this  laxity  of  construction  was  disap- 

proved of  by  Xessel,  M.  R.,  who  said  that  Mayott  v.  Mayott  had  been 
mistaken  in  the  subsequent  cases  ;  that  by  "  first  and  second  cousins  " 
the  testator,  in  Mayott  v.  Mayott,  referred  to  some  living  persons 
whom  he  knew  (as  "  anybody  reading  the  will  could  see"  ),  and  that, 
as  there  were  no  second  cousins  then  living,  he  must  have  meant 
somebody  else.  The  M.  Rl  drew  no  distinction  between  one  gift  to 
"first and  second  cousins,"  and  distinct  gifts  (as  in  the  case  before 
him),  one  to  first  cousins,  and  the  other  to  second  cousins. 

155,  n.   (h) — After  Leatih  v.  Leach,  add  reference  to  Ee  Stansfield,  15  Ch.  D.  84, 

where  testator  gave  certain  property  to  his  wife  for  life,  remainder 
"  to  his  nine  children,"  and  gave  the  residue  to  "  all  his  children  " 
equally,  except  that  the  eldest,  by  reason  of  his  taking  some  realty  as 
heir  to  his  mother,  was  to  have  30Z.  less  than  each  of  the  others.  It 
was  held  hy  Bacon,  V.-C,  that  the  residuary  gift  was  given  to  the 
same  children  as  were  objects  of  the  previous  gift. 

198,  n.    (c)  —  Luffar  v.  Harman  was  followed  in  Hawes  v.  Hawes,  14  Ch.  D.  614. 

217,  n.  (b)  —  So,  in  the  English  Stats,  of  Distribution,  children  means  those  legitimate 
by  English  law.  Re  Goodman's  Triists,  14  Ch.  D.  619. 

229,  n.    (c)  — After  "But  cf."  insert  Megson  v.  Hindle,  15  Ch.,  D.  198., 

843    — Dele  n.  (m). 

251,  n.  (rf)  —  Add  TFard  v.  TTard,  14  Ch.  D.  506. 

272,  n.  (m)  —  See  also  Olaridgev.  Arnold,  yf.  N.  1880,  p.  141.  But  see  per  Lord 
Cairns,  Coltsmann  v.  Coltsmann,  L.  R.,  3  H.  L.  Ca.  133,  135. 

328,  u.  {h)  — That  a  gift  over  on  death  without  issue,  following  a  limitation  to  one 
and  his  heirs,  has  the  same  ell'ect  in  a  deed  as  in  a  will,  see  Morgan  v. 
Morgan,  L.  K.,  10  Eq.  99,  cited  post,  p.  498,  n.  (A). 

891,  n.   {g)  —  Clifford  v.  Koe  now  reported,  5  App.  Ca.  447. 

460,  n.   (r)  —  See  also  Watkins  v.  Frederick,  11  H.  L.  Ca.  358,  370. 

464,  line  4  —  For  diverts  read  divests. 

630,  a.  (c)  —  This  point  has  since  been  otherwise  decided,  in  accordance  with  general 
principles,  J^Hioa  v.  Dearsley,  16  Ch.  D.  322. 

767 —  Stewart  v.  Jones  is  distinguishable  from  Re  Speakman  in  this,  viz.,  that 

in  the  former  case  there  was  no  clause  (as  there  was  in  the  latter)  ex- 
pressly providing  for  the  children  of  sons  dying  in  testator's  lifetime: 
so  that  if  the  children  of  predeceased  daughters  had  been  held  entitled, 
there  would  have  been  an  inequality  produced  in  the  provisions 
(which  were  apparently  intended  to  be  equal)  for  the  families  of  sons 
and  daughters. 
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ABSOLUTE  INTEREST, 

remains  unaffected  unless  executory  gift  fails  solely  by  reason  of  lapse,  833 

et  seq, 
not  cut  down  by  doubtful  expressions,  288. 

IN   PERSONALTY, 

by  words  which  give  estate  tail  in  realty,  662. 

where  estate  tail  would  be  raised  by  implication,  562. 
where  estate  tail  would  be  given  by  rule  in  Shelley's  Case,  564. 
immaterial  whether  bequest  direct  or  referential  to  devise  of  realty,  564. 
by  bequest  to  A.,  with  remainder  to  heirs  of  his  body,  share  and  share  alike, 

564,  565. 
by  bequest  to  A.  and  his  issue,  567. 
by  gift  to  be  settled  on  A.  and  his  issue,  $68. 

where  they  are  to  have  their  parents'  shares,  573. 
where  they  are  directed  to  take  per  stirpes,  575. 

where  in  reference  to  other  bequests,  issue  are  to  take  by  substitution, 
and  upon  implied  similarity  of  intention,  575. 
7Wt  by  bequest  to  A.  for  life,  with  remainder  to  his  issue,  568-573. 
except  the  limitation  is  to  one  only  of  the  issue  at  a  time,  570. 
gift  over  after  previous  limitations  amounting  to,  supported  as  alternative 

gift,  57S'. 
effect  on  these  rules  of  1  Vict.  c.  26,  s.  29,  577. 

{See  ExECUTOEY  Devise  ;  Failure  ;  Fee-Simple.  ) 

ACCRUED  SHARES, 

do  not  pass  by  clause  of  accruer  with  original  shares  without  aid  of  context,  711. 
do  not  pass  by  word  "  share  "  or  "portion,"  711. 
whether  they  pass  by  the  word  "interest,"  714. 

pass  where  "  the  trust  money "  is  bequeathed  by  an  ultimate  gift  over  as  an 
entire  subject,  713. 
by  an  ultimate  gift  over  of  the  "whole,"  714. 
effect  of  ultimate  gift  over  upon,  extends  to  accruer  on  intermediate  deaths,  714. 
pass  by  the  word  "share,"  explained  by  context,  713. 

or  where  clause  of  accruer  refers  to  original  gift,  semb.,  713. 

or  where,  by  previous  dispositions,  original  and  accrued  shares  are  treated  as 

consolidated,  718. 
by  words  "  with  benefit  to  survivorship,"  714. 
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ACCEUED  SKA'R'ES,  —  conimmd. 

do  not  pass  by  general  clause,  which  does  not  carry  original  shares,  715. 

are  not  subject  by  implication  to  same  restrictions  as  original  shares,  717,  718. 

seeus  where  expressly  given  "  in  manner  aforesaid,"  715. 

but  such  expressions  contained  in  one  clause  of  accruer  not  extended  by 
implication  to  another,  715,  717. 
not  subject  by  implication  from  original  gift  to  inequalit7  of  division,  717, 
718. 

nor  to  tenancy  in  common,  718. 
secus  where  original  gift  is  expressly  referred  to,  718. 
effect  where  implication  is  necessary  to  prevent  remoteness,  720. 
general  gift  to  survivors  of  a  class  includes  members  who  were  excluded  from  the 
original  gift,  719. 

ADMINISTRATION   OF  ASSETS, 

(See  Assets;  Exoneration  ;  Charge  ;  Makshalling.) 

ADMINISTRATORS, 

(See  Executors.) 
ADVOWSON, 

devise  of,  without  words  of  limitation,  gave  estate  for  life  only,  287. 
so  also  devise  of  "  perpetual  advowson,"  287. 

AFFINITY, 

relations  by,  not  included  in  a  gift  to  relations,  or  any  class  of  relations,  125. 
unless  context  require  it,  125. 

"AFORESAID," 

effect  of  expression  "  as  aforesaid,"  458. 

"AFTER" 

a  given  da}',  in  computing  time  the  day  to  be  omitted,  4. 

"AFTER  DEATH," 

(without  issue)  how  construed,  517,  523. 

ALIENAT'ION, 

right  of,  inseparable  from  estate  in  fee-simple,  14. 

except  within  certain  limits  of  time,  18. 
by  tenant  in  tail,  cannot  be  restrained,  20. 
nor  by  legatee  of  absolute  interest  in  personalty,  22. 

clause  restraining,  whether  it  includes  alienation  by  operation  of  law,  as  bank- 
'  ruptcy,  32. 
by  married  woman,  of  her  separate  estate,  may  be  restrained,  28. 

a  clause  of  this  nature  is  operative  on  future  marriage,  41,  42. 
condition  against,  though  void,  enlarges  indefinite  devise  to  fee,  286. 
{See  Conditions  ;  Separate  Use.) 

"ALSO," 

force  of,  in  a  will,  257. 

{See  Item.) 

ALTERNATIVE  GIFT, 

bequest  of  personalty  void  as  remainder,  good  as,  576,  577. 

ANNUAL  SUM, 

charge  of,  on  devisee,  enlarges  indefinite  devise  to  fee,  268. 
otherwise,  if  on  land  only,  270. 

charge  of,  on  devisee  of  express  life-estate,  continues  on  land  after  death  of 
devisee,  271. 
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ANNUAL  SUM,  —  continued. 

but  where  duration  of  annual  sum  indefinite,  qu.,  271. 
case  where  gift  of,  does  not  impliedly  cut  down  gift  in  fee,  283. 
(See  Rent  GHiRGE.) 

ANNUITY, 

to  several  for  their  lives  and  the  life  of  the  survivor,  260. 
gift  of,  simply,  is  for  life  only,  397,  399. 
generally  included  under  word  "  legacy,"  609. 
but  not  where  expressly  distinguished,  609. 

ANTICIPATION, 

what  words  sufficient  to  restrain,  of  separate  property  oifeme  coverte,  25,  note  (r). 
(See  Alienation;  Separate  Use.) 

APPOINTMENT, 

cannot  be  made  to  a  deceased  object,  though  his  share  in  default  has  vested,  266. 

illusory  may  now  be  made,  266. 

unappointed  portion  goes  amongst  all,    whether   they  take  under  a  partial 

appointment  or  not,  266. 
property  subject  to  general  power  of,  is  assets  for  payment  of  debts;  if  power  be 

exercised,  622,  note  (g). 
distinction  as  to  property  subject  to  power  of  appointment  by  fenu  coverte,  622, 

note  (ff). 

(^See  Appointee  ;  Election  ;  General  Devise  ;  Power.  ) 

ASSETS, 
legal, 

what  are, 

whatever  executor  recovers  virtute    officii,  whether  in  a  court  of  law  or 

of  ec^uity,  620. 
equitable  interest  in  chattels,  620. 

in  freehold  lands,  620. 
property  subject  to,  and  appointed  under,  a  general  power,  620. 

and  in  favor  of  judgment  creditors,  whether  appointment 
made  or  not,  620. 
equity  of  redemption  of  leaseholds,  620. 

of  freeholds  (since  3  &  4  Wra.  4,  c.  104),  622. 
equitable, 
what  are, 

real  estate  devised  in  trust  for  payment  of  debts,  618,  620. 

or  charged  therewith,  618,  620. 
separate  interest  of  married  woman,  620,  note  (n). 
are  applicable  to  payment  of  all  creditors  pm-i  passu,  618,  620. 

except  where  creditor  has  a  specific  lien  on  real  estate,  as  a  judg- 
ment creditor,  622. 

keal  estate, 

now  is,  for  all  classes  of  creditors,  583. 

in  what  order  several  classes  of  creditors  entitled  to  payment  out  of,  583. 

if  sold  for  value,  creditor  cannot  follow,  584. 

IN  WHAT  ORBER  applicable; 

1.  general  personal  estate,  .622. 

2.  lands  devised  in  trust  for  payment  of  debts,  622; 
8.  descended  estates,  624. 

including  lapsed  devises,  624. 
VOL.  n.  61 
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ASSETS,  —  continued. 

4.  property  given  charged  with  debts — 

(^  residuary  lands,  622. 
J),  specific  lands,  622. 

5.  residuary  lands,  622  note  (r),  623. 

6.  pecuniary  legacies,  622. 

7.  specific  devises  and  bequests,  623. 

8.  property  appointed  under  general  power,  624. 

lands  devised  to  the  heir  Uahle,  pari  passu,  with  other  devised  lands, 

624. 
two  or  more  estates  liable  to  same  charge  applicable  pro  rata,  624. 
as  between  devisees,  624. 

heirs  (e.  g.,  ex  parte  patemd,  and  ex  parte  matemd), 
626. 
realty  and  personalty  charged  by  the  will  with  debts,  liable  pro  rata, 

626. 
so  where  proceeds  of  realty  and  personalty  are  blended  and  charged, 

628. 
order  of  application  affected  by  express  direction  in  the  will,  631, 

(See  Exoneration.) 
rules  regulating  order  of  application  do  not  affect  creditors,  622,  631. 
(See  Chaiige  ;  Debts  ;  Exoneration  ;  Marshalling.  ) 

ASSIGNS, 

devised  to  A.  and  his  assigns  gives  life-estate  only,  275. 

to  A.  and  his  assigns  forever,  gives  fee,  274. 
effect  of,  in  construction  of  gift  by  purchase  to  executors,  administrators,  and 
assigns,  116. 

{See  Executors.) 

"AT  DEATH," 

how  construed  in  gift  over  on  failure  of  issue,  as  to  realty,  517. 
personalty,  525. 

AUTRE  VIE, 

aljsolute  interest  in,  did  not  pass  without  words  of  limitation,  268. 
Eule  in  Shelley's  Case  applies  to,  334. 


B. 

BANKRUPTCY, 

property  cannot  be  excluded  from  operation  of,  22. 
Zi/e-interest  may  be  made  to  cease  on,  31. 

(See  Conditions.) 

BOROUGH-ENGLISH, 

devise  to  "heir"  of  lands  in,  gives  them  to  heir  at  common  law,  75,  78,  79. 
heirs  in,  devise  of  common-law  lands  to,  will  give  the  lands  to  them,  though 
not  heirs  general,  75. 

BROTHERS   AND   SISTERS, 

gift  to,  follows  same  rule  as  gift  to  children,  160. 

{See  (Jhildren.) 
include  half  brothers  and  sisters,  154. 
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c. 

CALLS, 

legatee  of  shares,  when  entitled  to  have  them  paid  out  of  general  personalty,  634. 

CAPITA  (PER), 

persons  so  take  under  a  gift  to  "  issue,"  101.    > 
to  next  of  kin,  106,  note  (c). 
to  relations,  122. 
to  children  of  several,  194. 
to  A.  and  the  children  of  B.,  194. 

{See  Children.) 
CESTUI  QUE   TRUST, 

takes  fee-simple  by  implication  from  a  devise  in  fee  to  his  trustee,  273. 
(See  Equitable  Interest.) 

CHARGE, 

on  devisee  of  payment  of  gross  sum  enlarges  indefinite  devise  to  fee,  268. 

future  or  contingent  has  same  effect,  269. 

of  debts  to  be  paid  by  devisee,  who  is  also  executor,  has  same  effect,  269. 

does  not  enlarge  express  estate  for  life  or  in  tail,  270. 

on  land  merely,  does  not  enlarge  indefinite  devise,  270. 

of  annual  sum,  same  rules  hold  as  to,  271. 

OF  DEBTS, 

does  not  make  simple  contract  debts  carry  interest,  620. 

nor  revive  a  debt  barred  by  time,  620. 

with  direction  to  pay  interest,  refers  to  such  debts  as  carry  interest,  620. 

on  realty,  prevents  their  being  barred  by  time,  620,  note  (i). 

on  personalty,  has  no  such  effect,  620,  note  (i). 

is  confined  to  testator's  own  debts,  640. 

OP  DEBTS   ON   REAL   ESTATE, 

entitles  all  creditors  by  simple  contract  as  well  as  by  specialty  to  he  paid 

tiiereout  pari  passu,  58i. 
but  does  not  enable  creditors  to  follow  the  land  in  the  hands  of  a  pur- 
chaser for  value,  584. 
'    includes  all  liabilities  by  which  the  personal  estate  is  bound,  584,  note  (o). 
mortgage  debts,  584,  note  (o). 
damages  for  breach  of  covepant,  584,  note  (o). 
sums  covenanted  to  be  bequeathed,  &c.,  &c.,  584,  note  (o). 
but  not  debts  barred  by  statute,  584,  note  (o). 
nor  charge  on  land  descended  to  testator  cum  onere,  640. 
not  restricted  to  debts  due  at  date  of  will  by  description  "which 

the  testator  has  contracted,"  601. 
is  void,  if  mode  of  paj'ment  directed  is  impracticable,  584,  note  (o). 
debts  of  another  person,  what  included,  584,  note  (o). 

generally  without  interest,  584,  note  (o). 
authorizes  trustee  devisee  of  legal  estate  to  sell  for  payment,  590,  note  (z). 
but  not  an  executor  who  has  no  estate  at  law,  590,  note  (z)  (but  see  now 

22  &  23  Vict.  c.  35,  ss.  14-18). 
prevents  bar  by  lapse  of  time  subsequent  to  testator's  death,  620,  note  (i), 
by  what  terms  effected. 

"my  debts  and  legacies  first  deducted,  I  devise,"  &c.,  585. 
"first  I  will  my  debts  shall  be  paid  ;  also  I  devise,"  &c.,  685,  586. 
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"  as  to  my  worldly  estate  my  debts  being  first  satisfied,  I  devise  the 

same  as  follows,"  586. 
"  imprimis  I  will  that  my  debts  be  paid "  (though  certain  specified 
debts  were  directed  to  be  paid  out  of  the  first  money  received),  585. 
"  my  debts  to  be  paid  out  of  my  estate,"  586. 
"  after  payment  of  my  debts  and  legacies  "  (followed  by  a  devise  of 

land),  586. 
simple  direction  that  debts  shall  be  paid,  the  will  containing  a  devise 
of  real  estate,  588,  591. 
whatever  be  the  position  of  the  clause,  588,  note  (»),  590. 
and  without  such  words  as  "in  the  first  place,"  689. 
and  although  there  be  no  devise  of  real  estate  in  the  will,  serrible, 

591. 
and  notwithstanding  express  charge  on  residuary  personal  estate,  693. 
a  charge  of  specific  sums  on  particular  estates,  693. 
or  of  specific  debt  on  all  the  re^l  estate,  693., 
or  of  a  charge  of  all  debts  on  specific  estates^  the  will  not  being 
clearly  contrary,  693,  594. 
by  direction  to  executor  to  pay  debts  where  he  is  also  devisee,  596. 
although  he  renounce  probate,  597,  note  {d). 
although  he  be  devisee  on  express  trusts,  597. 
or  devisee  in  tail  only,  698. 
or  for  life,  semble,  598. 
by  direction  to  executors  to  pay,  and  devise  to  one  of  them  "  subject  as 

aforesaid,"  600. 
by  devise  and  beciuest  of  freehold,  copyhold,  and  leasehold  estates,  and 

the  residue  of  personal  estate  after  payment  of  debts,  6O0. 
by  direction  that  produce  of  realty  shall  go  as  personalty,  and  bequest 
of  personalty  after  payment  of  debts,  601. 
by  what  terms  not  effected. 

by  general  directioh  to  pay,  where  there  is  also  a  specific  estate  expressly 

charged,  592  ;  but  see  693,  594. 
by  direction  that  debts  shall  be  paid  by  the  executors,  594. 

unless  real  estate  is  devised  to  them,  -596. 
by  direction  that  executors  shall  pay  debts  and  real  estate  is  devised  to 
one  of  them,  599. 
unless  devise  be  expressly,"  subject  as  aforesaid,"  600. 

OF  LEGACIES   ON  REAL  ESTATE. 
by  what  terms  effected. 

by  the  same  that  will  charge  debts,  602,  606. 

by  bequest  of  legacies  followed  by  gift  of  real  and  personal  estate  not 

thereinbefore  disposed  of,  604. 
by  bequest  of  legacies  followed  by  gift  of  residue  and  remainder  of  real 
,  and  personal  estate,  605. 

notwithstanding  previous  gift  of  real  estate  for  a  limited  estate  or 
of  specific  lands,  606. 
by  what  terms  not  effected. 

joining  devise  and  bequest  of  real  and  personal  estate  in  one  gift,  608. 
includes  annuities,  609. 

unless  they  are  distinguished  by  the  will,  609. 

OF  DEBTS  AND   LEGACIES  ON  REAL  ESTATE. 

general,  does  not  chaise  the  real  estate  specifically  devised,  608. 
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but  only  lands  comprised  in  a  residuary  devise,  608,  609. 
ON  KENTS  AND  PEOFITS,  Construction  of,  610  et  seq. 

(See  Assets  ;  Lapse  ;  Ebnts  and  Pkofits.) 
CHATTEL,      ' 

when  trustees  take,  before  stat.  1  Vict.  c.  26,  310. 

since  that  act,  320. 
absolute  property  in,  by  what  words  given,  662. 
mode  of  limiting,  to  go  along  with  realty  as  far  as  law  will  allow,  579. 

construction  which  is  put  upon  words  " as  far  as  law  will  allow"  in  direct 

bequest,  579. 
construction  of  same  words  in  executory  trust,  579. 

{See  Executory  Devise  ;  Absolute  Intekest.) 
"CHILD," 

devise  to  one,  and  If  he  die  "not  having  a  son,"  over,  held  an  estate  tail,  401. 
to  one  for  life,  remainder  "  to  such  son  as  he  shall  have,"  or  "  if  he  have  one," 

held  an  estate  tail,  402  ci  seq. 
to  one,  and  if  he  should  leave  no  child,  with  context,  held  an  estate  tail,  405. 
effect  on  the  word  "  child  "  of  words  referring  to  a  failure  of  "issue  "  of  the 

devisee,  406,  note  («). 
held  to  qualify  a  devise  to  one  and  his  heirs,  so  as  to  reduce  it  to  an  estate  tail, 

407. 
whether  term  ' '  eldest  son  "  or  "  eldest  daughter  "  a  word  of  limitationj  407. 
not  without  aid  from  context,  409. 

as,  by  a  subsequent  devise  clearly  iu  tail,  expressed  to  be  "  in  like  maimer," 
410. 

"  CHILDREN," 

does  not  embrace  grandchildren  prima  facie,  147,  note  1. 

nor  adopted  children,  147,  note  1. 
when  used  as  a  word  of  limitation,  390. 

devise  to  one  and  his  "children,"  he  having  none  at  time  of  devise,  is  an  estate 
tail  (WUd's  Case),  390. 

Sir  E.  Sugden's  observations  on  the  rule,  391,  note  (e). 
whether  the  date  of  the  will  or  of  the  testator's  death  is   the  period  to  be 

regarded,  392. 
if  there  are  any  children  at  the  time,  they  take  jointly  with  the  parent,  semb., 
394. 
unless  the  parent  can  be  confined  to  a  life-interest,  the  inheritance  going  to 

the  children,  394,  395.  ' 

or  it  appears  from  the  context  that  "  children  "  is  a  word  of  limitation,  395. 
whether  or  not  same  rule  applicable  to  personal  bequests,  397. 
in  either  case  the  parent  takes  absolutely,  397. 

except  in  bequests  of  annuities  which,  without  words  of  limitation,  en- 
dure for  life  only,  399. 
aad  in  cases  where  parent  held  to  take  for  life,  with  remainder  to  the  children, 

399  et  seq. 
whether  simple  bequest  to  one  and  his  children  creates  such  interests,  400. 
estate  tail  created  by  devise  to  A.  and  his  children  in  succession,  396. 

for  life  with  remainder  to  his  children,  401. 
{See  "Child"  ;  "Son";  "Children.") 
CHILDREN, 

gift  to,  does  not  include  grandchildren  or  other  remoter  offspring,  147,  148. 
unless  upon  the  context,  used  synonymously  with  "  issue,"  150,  406. 
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I   or  unlesis  at  date  of  will  the  existence  of  a  child  was  impossible,  semb.,  US. 
similar  rules  as  to  other  classes  of  relations,  as  nephews,  cousins,  &c.,  162. 
includes  children  of  different  maiTiagea,  152. 
gift  to',  by  designation,  what  is,  152  et  seq. 

"  now  living,"  or  "  living  at  the  death  of  A.,"  gifts  to,  Held  to  be  gifts  to  them  as 
a  class,,  156. 
a  class  may  fluctuate  by  diminution  only,  155. 

WHEN  THE  CLASS   IS  TO   BE  ASCERTAINED. 
i;  where  the  gift  is  immediate. 

children  living  at  testator's  death  entitled,  156. 
although  subject  to  contingent  gift  over,  156. 
same  rule  as  to  issue  of  every  degree,  156. 

2.  where  gift  is  future. 

(a)  in  remaiiider. 
those  living  at  testator's  death  and  those  bom  before  the  detenhina- 
tion  of  the'prior  interest,  entitled,- 157. 

whether  prior  interest  be  under  same  will  or  pre-existing,  157. 
and  children  need  not  survive  the  prior  interest,  157,  178,  211. 
(5)  executory.  ■ 
all  born  before  the  event  are  entitled,  158. 
but  property  devised  or  bequeathed  subject  to  a  temporary  charge 

vests  in  children  living  at  testator's  death,  159. 
unless  the  general  fund  and  so  much  as  is  set  apart  for  the  charge, 

are  treated  in  the  will  as  distinct,  159. 
same  rules  applicable  to  gifts  to  any  class  of  relations,  160. 

and  to  gifts  by  appointment  under  a  power,  157,  note  (s). 
gifts  to  other  classes  of  persons  are  confined  to  such  as  are  alive  at 
testator's  death,  160. 

3.  where  distribution  is  postponed. 

gift  to  (without  piior  interest),  distributable  at  a  given  age,  vests  in 
those  born  before  the  eldest  attains  that  age,  160. 

so  if  the  period  of  distribution  be  marriage,  162. 

where  two  or  more  of  the  above  periods  occur  in  one  will,  the  class  is 
ascertained  at  the  latest,  160,  161. 

rule  not  altered  by  gift  of  maintenance  out  of,  or  clause  of  survivorship 
of,  children's  shares,  161. 

rule  excluding  children  born  after  the  eldest  attains  the  age  not  to  be 
extended,  161,  162. 

where  parents  take  a  prior  life-interest,  none  will  be  excluded  by  the 
rule,  161,  162. 

the  rule  is  founded  on  convenience,  162. 

where  one  period  of  distribution  and  vesting,  period  arriving  as  to  eldest, 
fixes  the  minimum  share  of  each,  162. 

rule  fixing  a  given  age  as  the  period  for  ascertaining  the  class,  flexi- 
ble, 162. 

how  far  choice  between  two  constructions  may  be  influenced  by  the 
conseriuenoes,  162,  164. 

under  gift  of  pecuniary-  legacies  to,  only  children  living  at  testator's 
death  entitled,  162,  164. 

rule  not  affected  by  prefixing  "all"  to  "  children,"  164. 
nor  by  gift  over  in  default  of  issue  or  children,  178. 

construction  of  gift  to  when,  youngest  attains  twenty-one,  166. 
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4.  where  none'  living  at  testator's  death, 
(a)  if  gift  be  immediate  all  afterwards  bom  are  entitled,  168. 
destination  of  income  tUl  birtb  of  a  child,  168. 
children  for  the  time  being  take  whole  income,  169. 
children  only  contingently  entitled  have  no  claim  to  income,  semh., 
171. 
(5)  where    limited  interest   precedes,   and    no  children    born  when  such 
interest  expires,  legal  remainder  of  lands  fails,  171. 
distinction  in  case  of  equitable  interests  and  personalty,  172  el  seq. 
executory  bequest  does  not   fail  for  want  of  an  object  at  the  time 
fixed,  if  such  object  afterwards  comes  into  esse,  174  et  seq.' 
except  on  special  context,  172,  176. 

5.  "to  be  bom"  or  to   " to  be  begotten,"   includes   after-born  children, 

179. 
secus,  in  case  of  pecuniary  legacies  to  each,'  161,  162. 

or  if  there  be  another  period  after  testator's  death  for  ascertaining 
the  class  (e.  g.  where  the  gift  is  future),  181. 
children  previously  in  existence  not  excluded,  181. 
"hereafter  to  be  born,"  gift  to,  includes  those  born  before,  182. 
intention  to  the  contrary  easily  collected  from  the  context,  183. 
larger  class  may  be  entitled  to  maintenance  than  that  entitled  to  the 

fund,  183,  note  (m). 
"  born  "or  "  begotten,"  gift  to,  includes  children  subsequently  bom  or 
begotten,  183,  184. 
secus  where  gift  is  to  children  "now  living,"  184. 
"  bom  "  at  a  given  time,  under  a  gift  to,  children  need  not  outlive  the 
time,  184. 

6.  en  ventre,  are  considered  as  living,  185. 

even  as  born,  185. 

same  rule  applicable  to  other  classes  of  relations,  187. 

TAKING   BY  StJBSTITUTION   FOe'tHEIR  PARENTS, 

whether  impliedly  subject  to  same  contingencies  as  their  parents,  for 
whom  they  are  substituted,  188  et  seq. 

MISTAKE  IN  NUMBER. 

when   number  erroneously   referred  to,    all  children  entitled,  for  the 
uncertainty  of  who  is  to  be  excluded,  190. 
whether  distinct  legacies  or  a  fund   divisible  among  the  legatees 
be  given,  191. 
,  and  whether  the  testator  be  cognizant  of  the  true  number  or  not,  192. 

'  so  wl;ere  relative  number  of  sons  and  daughters  is  mistaken,  192.  , 

but  if  stated  agree  with  actual  number  at  date  of  will,  after-born  chil- 
•    dren  not  admitted,  194. 

bequest  to  "  seven  "  children,  viz.  (naming  only  six  out  of  eight),  di- 
visible among  the  eight,  194. 
but  where  no  uncertainty,  specified  number  only  entitled,  194. 

PEE  STIRPES   OR  PER  CAPITA, 

of  several  parents,  gift  to,  they  take  per  capita,  not  per  stirpes,  194. 
so  of  a  gift  to  A.  and  the  children  of  B.,  195. 

■though  parents  described  by  their  relationship  to  testator,  195. 
take  per  stirpes,  where  bequest  .to  them  is  substitutional  for  parents, 
196. 
uponf  slight  evidence  in  the  context,  195. 


808  INDEX. 

CHILDEEN,  —  continued. 

where  gift  is  to  several,  as  tenants  in  common  for  life,  with  remain- 
der to  "  their  children,"  197. 
take  per  capita  if  parents  are  joint  tenants,  197. 
under  bequest  to  younger  sons  of  A.  and  B.,  A.  alone  having  such  a  son, 

that  son  entitled  to  the  whole,  198. 
under  bequest  to  A.  and  B.'s  children.  A.,  and  not  his  children  entitled, 

semb,,  198. 
"  of  my  cousin  A.  and  my  cousin  B.,"  bequest  to,  how  construed,   198 

and  note  (6).     ' 
tendency  to  read  it  as  a  bequest  to  children  of  A.  and  of  B,,  199. 
"die  without,"  read  without  leaving,  199. 

"die  without«having,"  read  without  having  had,  200.  . 

"die  without  leaving,"  referred  to  time  of  deaths  200. 

except  where  estate  tail  created,  200. 
or  held  to  mean  on  failure  of  preceding  gift,  200. 
said  of  husband  and  wife,  both  must  die,  201. 
distinction  where  said  of  two,  not'husband  and  wife,  201. 
gift  to  "iirst"  or  "second"  sons,  how  construed,  214. 
{See  "FiEST,  Second,"  &c..  Sons  ;  Youngek  Childken  ;  Substitution.) 

CIVIL  LAW,  how  far  adopted  by  Courts  of  Equity  in  matters  relating  to  bequests 
of  personalty,  13,  44,  48. 

CLASS, 

gift  to  a,  those  living  at  death  of  testator  unless  opposed  by  the  context,  154, 

note  1. 
what  constitutes  a  gift  to,  in  l^w,  155. 
under  gift  to,  there  is  no  lapse  by  death  of  one  object,  265. 
may  fluctuate  by  diminution  only,  155. 
gift  to  (not  being  a  class  of  relatives),  vests  in  those  only  bom  at  testator's 

death,  160. 
of  children,  ascertainable  at  a  future  period,  may  take  as  joint  tenants,  254, 
255.  . 
how  a  remainder  vests  in  them,  255. 
gift  to,  simply,  vests  in  such  as  survive  testator,  765,  834. 

as  joint  tenants,  254. 
in  gifts  over  on  death  of  any  members  of  a,  what  is  the  period  regarded,  665. 
{See  Appointment;   Children;  Joint  Tenancy;   Pbkpetuitt;   Kemaindeks.) 

COMMON  (TENANCY  IN), 

what  words  will  create,  257,  258,  and  note  1. 

created  by  any  word  importing  equal  or  unequal  division,  258. 

notwithstanding  ex,press  direction  of  joint  tenancy,  259. 
disposition  to  give  effect  to  slight  expressions  in  favor  of,  259. 
devise  to  A.  anJB.  and  the  survivor,  and  their  heirs  equally,  tenancy  in  com- 
mon of  the  inheritance  only,  259,  700. 
not  destroyed  by  limitation  of  estate  or  interest  during  the  lives  of  legatees  and 

the  life  of  survivor,  260.  / 

words  creating,  overruled  by  gift  over  on  the  death  of  survivor,  261. 
'       or  on  deaths  of  all  preceding  legatees,  261. 
whether  in  such  case  joint  tenancy  or  implied  gift  to  survivor,  qiuiere,  263. 

intention  to  create  ,one  or  the  other  must  be  clear,  264. 
with  express  survivorship,  does  not  amount  to  a  joint  tenancy,  264. 
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under  executory  trust  sometimes,  where  under  trust  executed  it  would  be  joint, 

257. 
gift  failing  in  part  by  death,  revocation,  &c.,  the  share  lapses,  265. 
secus  as  to  joint  tenants,  of  whom  survivors  take  the  whole,  265. 
created  by  gift  implied  from  power  of  distribution  or  selection,  265. 
where  under  a  will  several  are  tenants  in  common  in  default  of  appointment, 
and  one  dies  in  lifetime  of  donee,  yet  the  power  remains  over  the  whole 
subject,  266, 
secus  if  one  die  in  lifetime  of  the  donor,  266. 
unless  the  objects  in  default  are  a  class  or  joint  tenants,  266. 
notwithstanding  express  limitation  to  survivors,  750. 

COMl-UTATION  OF  TIME, 

within  which  a  condition  is  to  be  performed,  4,  8. 

{See  Accumulation  ;  Age  ;  Day.) 
CONDITIONS, 

what  words  sufficient  to  create,  1.    ' 
condition  or  trust,  7,  note  (6). 

or  consideration,  8,  note  (J). 
PRECEDENT,  what  Words  create,  2,  3. 
SUBSEQUENT,  what  words  create,  5-8. 

followed  by  a  gift  over  ou  non-performance  becomes  a  conditional  limita- 
tion, 5,  note  1. 
time  allowed  for  performance  of,  8. 
what  amounts  to  performance  of,  8,  note  (Z). 
imposed  on  tenant  in  tail,  barrable,  9,  10. 

imperative  or  recommendatory,  quaere,  10. 
on  tenant  for  life  may  be  enforced  by  injunction,  10. 
BECOMING  IMPOSSIBLE,  in  Case  of  real  estate,  if  precedent,  devise  fails,  10. 
if  subsequent,  devise  is  absolute,  11. 

unless  there  be  a  gift  over  on  non-performance,  11. 
in  case  oi personal  estate,  whether  precedent  or  subseijuent,  bequest  generally 

absolute,  13. 
legacy  charged  on  real  and  personal  estate  follows  the  rule  as  to  each,  pro 
tanto,  13. 
ILLEGAL,  as  to  real  estate,  are  subject  to  same  rules  as  impossible  conditions,  13. 
as  to  personal  estate,  are  subject  to  same  rules  as  impossible  conditions,  13. 
except  in  case  of  malum  in  se,  when  the  gift  is  void,  13. 
EEPUGNANT  to  the  estate  are  void,  1 4,  and  notes  1,  2,  3. 
as,  that  devisee  in  fee  shall  let  at  a  stated  rent,  14. 

or  cultivate  in  given  manner,  1 4. 
to  let  at  stated  rent  to  designated  individual,  good,  14. 
that  devisee  in  fee  shall  not  alien  or  charge,  or  alien  by  particular  assurance, 

void,  14,  15. 
exempting  estate  in  fee  from  dower  and  other  legal  incidents,  void,  14. 
that  devisee  in  fee  shall  not  alien,  to  I.  S.,  or  in  mortmain,  good,  17. 
not  to  alien  to  any  but  I.  S.  void,  18. 
that  if  devisee  in  fee  have  not  disposed  of  estate  in  his  life  it  shall  go  over, 

void,  15. 
restraining  alienation  within  limited  period,  valid,  18. 
restraining  alienation  by  tenant  in  tail,  void,  20. 
against  suffering  or  agreeing  to  suffer  recovery  by  him,  void,  20. 
against  tortious  alienations,  good,  20. 
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CONDITION'S,  —continued. 
,  determining  estate  tail,  as  if  tenant  in  tail  were  dead  (not  saying  "without 

issue  "),  effect  of,  21. 
against  alienation  by  absolute  legatee,  void,  21,  22. 
giving  fund  over,  unless  disposed  of  by  prior  legatee,  void,  22. 
against  alienation  within  limited  time,  valid,  22. 

excluding  right  of  creditors,  whether  bequest  be  absolute  or  for  life,  void,  24. 
restraining  anticipation  by  married  woman  (see  Separate  Use  ;  Anticipa- 
tion), good,  25. 
assignees  in  bankruptcy  or  insolvency  entitled  to  "maintenance  "  provided 

for  bankrupt  or    insolvent,  notwithstanding  discretion  in  trustees    of 

fund,  29,  30. 
unless  bankrupt  be  entitled  only  to  joint  enjoyment  with  others,  39. 
or  unless  trustees  may  exclude  the  bankrupt,  30,  31. 
life-interest  may  be  made  to  cease  on  bankruptcy  or  insolvency,  25,  31. 
against  alienation,  whether  it  includes  bankniptcy,  32. 

attempt  at  alienation,  what  is  an  "  attempt,"  42,  note  (l). 
distinction  between  voluntary  alienation,  and  alienation  by  operation  of 

law,  33-35. 
taking  benefit  of  Insolvent  Debtor's  Act,  a  voluntary  alienation,  35. 
effect  of  bankruptcy,  on  bankrupt's  own  petition,  35. 
against  bankruptcy,  whether  it  applies  to  bankruptcy  occurring  in  testator's 

lifetime,  35. 
determining  life-interest  on  alienation  valid  without  gift  over,  38. 
against  alienation  in  usual  terms  does  not  extend  to  arrears  of  income,  31, 

note  (/). 
restraining  alienation  by  unmarried  woman,  is  void,  39. 
but  becomes  operative  upon  .subsequent  marriage,  39,  40. 
and  ceases  when  the  married  woman  becomes  discoverte,  39. 

IN  KESTRAINT  OF   MARRIAGE, 

distinction  whether  in  regard  to  real  or  personal  estate,  44. 
what  are  valid  by  the  English  law,  44,  and  see  note  1. 
legacy  chargeable  on  realty  and  personalty,  follows  rules  applicable  to  each 
pro  tanto,  ii,  50. 

total,  void  though  accompanied  by  gift  over  both  as  to  personalty,  44. 

and  realty,  50,  51. 
except  where  imposed  by  testator  on  his  own  widow,  44. 
but  in  case  of  personal  bequests  this  is  only  in  terrorem,  unless  there 
be  a  gift  over,  45. 
distinction  between,  and  limitation  during  celibacy,  45. 
partial,  what  are  valid,  44. 

how  waived  by  testator,  51,  52. 
subsequent,  to  make  effectual,  gift  over  necessary,  51,  52. 

otherwise,  in  terrorem  only,  45,  51,  52. 
residuary  bequest  not  equivalent  to  gift  over,  49. 

nnless  the  will  contain  a  direction  that  legacy  shall  faU  into  resi- 
due, 49. 
nor  direction  that  legacy  shall  fall  into  fund  for  payment  of  debts  where  no 

debts,  47. 
precedent,  to  marry  with  consent,  are  in  terrorem  only,  unless  — 

1,  legatee  takes  an  alternative  provision  on  non-compliance,  46. 

2,  legatee  is  entitled  either  upon  performing  the  condition,  or  upon 
some  other  event,  48. 


INDEX.  811 

CONDITIONS,  —continued. 

3,  where  the  condition  is  confined  to  legatee's  minority,  48. 
but  legatee  must  marry  before  claiming  legacy,  49. 
reguiring  consent  to  marriage,  whether  broken  by  first  marriage  without  con- 
sent, 50. 

not  applicable  to  daughter  marrying  after  will,  but  a  widow  at  testator's 
death,  51. 
nor  to  daughter  marrying  after  wiU,  with  testator's  consent,  52. 
consent  of  trustees  sometimes  presumed  from  their  silence,  after  lapse  of 

time,  52. 
expressions  of  consent  constnied  in  favor  of  legatee,  53. 
to  marriage  with  A.,  no  consent  to  marriage  with  B.  who  has  fraudu- 
lently assumed  name  of  A.,  53. 
when  refused  by  trustee  from  corrupt  motive  equity  will  interfere,  55. 
not    given  through    trustee's    neglect,   forfeiture  sometimes    relieved 

against,  56. 
once  given  cannot  be  retracted,  55.- 
unless  originally  conditional,  55. 
of  all  the  trustees  is  necessary,  55. 
■  but  not  that  of  a  renouncing  trustee,  55. 
nor  the  representative  of  surviving  trustee,  56. 

where  all  the  trustees  are  dead  or  have  renounced,  the  gift  is  ab- 
solute, 56. 
of  survivors  of  several  is  not  sufficient,  66. 
must  be  prior  to  marriage,  66. 

gift  on  marriage  with  consent,  and  gift  over  on  marriage  against, 
"  against "  read  "  without,"  56. 
requiring  loritten  consent  must  be  strictly  complied  with,  52. 
TO  ASSUME  A  NAME,  whether  satisfied  by  voluntary  assumption,  57. 
KEQUiiiiNG  RESIDENCE,  -means  personal  residence,  58. 

ineffectual  unless  definite  time  for  residence  limited,  58. 
effect  of  compulsory  non-residence,  58. 
what  a  sufficient  personal  presence,  68. 
NOT  TO  DISPUTE  THE  WILL,   annexed  to  bequest  of  personalty,  in    terrorem 
only,  59. 

unless  there  be  a  gift  over,  59. 
but  as  to  realty,  effectual  without  a  gift  over,  59. 
NOT  TO  BECOME  A  NUN,   effectual  without    a  gift  over,  in  case  of  personal 


legatee  accepting  conditional  bequest  is  bound  to  observe  the  condition,  60. 

CONSENT, 

as  to  bequests  on  marriage  with,  46  et  seq. 

(See  CONBITIONS.) 
CONSEQUENCES, 

how  far  considered  with  reference  to  perpetuity,  146,  573,  720. 
CONTINGENCY, 

death  when  spoken  of  as  how  construed,  752  et  seq. 
{See  Death  ;  Vesting.) 

CONTRADICTION. 

{See  Repugnance.) 

CONTEIBUTION, 

when  between  legatees  and  devisees  to  payment  of  debts,  626. 
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CONTEIBUTION, —continued. 

where  there  is  a  mixed  fund  created  for  payments  of  debts,  628. 

right  to,  does  not  affect  creditors,  631. 

(&e  Assets;  Exoneration;  Marshalling.) 
CONVERSION, 

is  the  only  mode  of  creating  blended  fund  for  payment  of  debts,  628-630. 
{See  Assets;  Heir;  Kin;    Lapse.) 
CONVEY, 

trust  or  direction  to,  is  not  necessarily  an  executory  trust,  355,  382. 
COPYHOLDS, 

rule  in  Shelley's  Case  applies  to,  334. 

are  assets  for  payment  of  debts  by  simple  contract,  583. 

{See  SlTERENDER.) 

"COUSINS," 

gift  to,  includes  only  first  cousins,  154,  note  (a). 

"  first  "  does  not  include  descendants  of  first  cousins,  152. 

"second"  does  not  include  first  cousins  once  removed,  152. 

nor  vice  versd,  except  upon  the  context,  152. 

"  first  and  second,"  gift  to,  includes  all  within  the  same  degree,  152. 
COVERTURE. 

(See  Husband  and  "Wife  ;  Wife.) 
CREDITORS. 

(See  Assets  ;  Charge  ;  Conditions  ;  Debts.) 
CROSS-EXECUTORY  LIMITATIONS, 

distinction  between  implication  of,  and  of  cross-remainders,  557. 

result  of  the  cases  is  that  they  will  not  be  implied,  558-560. 

"no  distinction,  whether  gifts  to  devisees  vested  or  contingent,  561. 

CROSS-REMAINDERS, 

between  tenants  in  tail,  what  expressions  raise,  536. 
by  gift  over  in  case  all  should  die  without  issue,  537,  538,  544,  547. 
where  there  is  gift  of  separate  property  to  each,  537,  538. 
alleged  distinction,  where  more  devisees  than  two,  538'. 

excluded  the  application  of  doctrine  to  classes,  539. 
does  not  now  hold,  544. 
express,  exclude  implied,  in  the  same  event,  539. 
but  not  in  a  different  event,  539. 
nor  where  trust  executory,  642. 
raised  notwithstanding  previous  gift  to  several  "respectively,"'  543,  547. 
oveiTuling  earlier  opinion,  543. 
raised  by  gift  over  in  default  of  such  issue,  551. 

estates  in  fee  cut  down  to  estates  tail '  with  cross-remainders  by  gift  over,  if  two 
die  without  issue,  551. 
■     cannot  be  raised  without  subsequent  words,  551. 
raised  by  devise  to  several,  with  remainder  over,  553. 
whether  raised  by  devise  to  several  with  reversion,  553. 
more  readily  raised  in  executory  trusts,  554. 
helween  several  stirpes,  546. 
between  devisees  for  life,  546.  i 

CUSTOMARY  LANDS, 

devised  to  "heir"  go  to  the  heir  at  common  law,  75,  note  (i). 
,     {See  Borotjgh-English  ;  Gavelkind.) 
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D. 

DAUGHTER, 

wliere  used  as  a  word  of  limitation,  401. 
*  (&e  "Child.") 

DAY. 

{See  Computation.) 
DEATH, 

under  given  age,  gift  over  on,  enlarged  indefinite  devise  to  fee,  272. 

GIFT   OVER   "in  CASE  OF,"   SIMPLY  REFERS, 

1.  where  prior  gift  is  immediate, 

to  death  of  prior  legatee  in  testator's  lifetime,  752,  756. 

unless  intention  evinced  to  give  prior  legatee  a  life-interest  only,  754. 

as  by  another  gift  to  a  person  whose  death  is  spoken  of,  "to  be  at  his 

own  disposal,"  754. 
by  evidence  th^t  ulterior  legatee  is  to  take  some  benefit  in  all  events, 

754,  755. 
.    but  not  by  circumstances  that  ulterior  legatees  are  children  of  prior 

legatee,  756. 
or  that  the  gift  over  confers  limited  interests,  with  remainders,  756. 
or  testator  speak  of  the  death  in  question  happening  in  his  widow's. 

lifetime,  757. 

2.  where  prior  gift  is  future, 

to  death  before  period  of  distribution,  757. 

whether  distribution  deferred  by  reason  of  a  prior  gift  for  life,  757. 
or  by  postponement  of  vesting,  757. 
or  by  express  postponement  of  payment,  758. 
whether  prior  legatee  die  before  or  after  testator,  758. 
held  to  refer  to  testator's  death,  by  force  of  reason  assigned  for  the 

bequest,  758. 
where  majority  appears  to  be  time  contemplated  for  payment,  gift  over 
referred  to  that  time  in  preference  to  death  of  tenant  for  life,  same 
rules  where  "  or"  is  used  instead  of  "in  case  of  death,"  758,  759. 

3.  where  prior  giH  is  for  life  rnilv, 

to  death  at  any  time,  759,  760. 
so  where  income  only  is  first  given,  760. 
or  where,  under  old  law,  land  is  devised  indefinitely,  760. 
after  estate  tail,  words  "  without  issue  "  supplied,  760. 
GIFT  OVER   IN  CASE   OF,    COUPLED   VIYXn  A  CONTINGENCY, 
1.  whether  prior  gift  immediate  or  future, 

operates  in  favor  of  ulterior  legatee,  where  event  happens  in  testator's 

lifetime,  762,  763. 
same  construction  holds,  where  gift  over  is  of  deceased  legatee's  share, 

'716. 
in  such  case,  prior  legatee  need  not  have  had  a  vested  interest,  764. 
whether  the  construction  holds,  where  "prior  gift  is  to  a  class,  765. 

it  cannot,  where  prior  gift  is  to  such  of  the  class  as  survive  testa- 
tor, 765. 
secus,  where  payment  is  immediate,  and  gift  over  before  share  is 

"payable,"  766. 
whether  gift  over  to  children  more  favorably  construed  than  gift 
over  to  stranger,  766, 
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does  not  operate  in  favor  of , personal  representatives  (ulterior  legatee), 
where  the  event  happens  in  testator's  lifetime,  769. 

whether    the    contingency,  coupled   with   death,  be  express  or  im- 
plied, 769. 

unless  prior  gift  be  immediate,  770. 

of  interest  of  married  woman,  to  her  next  of  kin,  is  a  gift  to  them  by- 
purchase,  770,  771. 

does  not  entitle  children  of  objects  (members  of  a  class)  dead  at  date 
of  will,  under  clause  of  substitution,  721,  722. 

secus,  as  to  children  of  objects  dying  after  will  before  testator's  death, 
774.  , 

entitles  children  of  objects  dead  at  date  of  will,  if  they  claim  by  origi- 
nal gift,  775. 

and  even  under  a  clause  of  substitution  upon  context,  776,  777. 

entitles  under  clause  of  substitution,   children  of  persmice  desigrmi^ic 
dead  at  date  of  will,  782. 

unless  primary  gift  be  to  such  as  are  then  living,  783. 

2.  where  prior  gift  is  immediate, 

operates  in  case  of  event  happening  after  death  of  testator,  783,  7.84. 

unless  following  absolute  gift,  there  are  alternative  gifts  over  com- 
prising every  possible  event,  785. 

but  where  prior  interest  is  indefinite  or  for  life  only,  alternative 
gifts  over  form  no  exception  to  the  rule,  787. 

or  unless  restricted  by  context  to  death  in  testator's  lifetime,  788. 

3.  where  prior  gift  is  future, 

confined  to  death  before  the  determination  of  the  preceding  interest, 
790,  791. 

or  before  period  fixed  for  distribution,  792,  793. 
same  rule  applicable  to  real  as  to  personal  estate,  796. 

GIFT  OVER  ON  DEATH  BEFOKE  LEGACY  IS  "  PAYABLE," 

following  hequest  to  children  at  majority  or  marriage  after  a  pre- 
vious life-estate, 

generally  referred  to  death  before  twenty-one,  800  et  seq. 

although  legatee  for  life  die  during  minority  of  the  child,  803. 

distinction  between  marriage  settlements  and  wills,  800,  801. 
hvi  referred  to  death  of  tenant  for  life, 

where  gift  is  simple,  without  reference  to  majority  or  marriage, 
809. 

where  although  payment  is  directed  at  majority  or  marriage,  legacy 
does  not  vest  till  death  of  tenant  for  life,  809. 

or  is  defeasible  by  death  before  the  tenant  for  life,  809. 
following  immediate  gift, 

if  a  time  be  named  for  payment,  refers  to  that  time,'  809. 

if  no  time  named,  refers  to  death  of  testator,  809. 
similar  construction  where  gift  over  before  legatee,  ' 

is  entitled  in  possession, 

is  entitled  to  the  receipt,  810. 

receives  his  legacy,  semb.,  810. 
gift  over  before  legatee  in  remainder  is  entitled, 

referred  to  testator's  death,  810. 

GIFT  OVER    ON  DEATH    "WITHOUT    HAVING    CHILDREN,"    read  "  without  hav- 
ing ever  had,"  199. 
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distinotion-where  only  life-interest  given  to  the  parent,  200. 

GIFT   OVER  ON  DEATH  WITHOUT    "LEAVING   CHILDREN, "  held, 

leaving  at  the  time  of  death,  200. 

said  of  two  persons,  husband  and  wife,  both  must  so  die,  201. 
distinction  where  they  are  not  husband  and  wife,  201. 
sometimes  creates  an  estate  tail,  200. 
or  means  only  on  failure  of  preceding  gift,  200. 
when  read  as  without  having  children,  825. 
not  where  prior  gift  is  contingent  till  parent's  death,  826. 
but  if  one  survive,  all  may  take,  827. 
GIFT  OVER  ON  DEATH   "  WITHOUT   CHILDREN,"  read  "  Without  children  at 
time  of  death,"  199. 

{See  Die  without  Issue  ;  Entitled  ;  Leaving  ;  Payable.  ) 
DEBTS, 

,  BY   SPECIALTY, 

in  which  the  heirs  are  bound, 

payable  out  of  descended  land,  582. 
out  of  devised  land,  582. 
of  every  tenure,  583. 
in  priority  to  debts  by  specialty  in  which  heirs  are  not  bound,  and 

to  simple  contract  debts,  583. 
but  this  priority  does  not  obtain  under  a  charge  contained  in  the 

will,  584. 
and  must  be  relinqui-shed  if  they  come  upon  equitable  assets,  620. 
BY  SPECIALTY,  in  which  the  heirs  are  not  bownd,  and 

BY  SIMPLE   CONTRACT,  , 

payable  out  of  real  estate  of  every  tenure,  583.  • 

after  debts  by  specialty  binding  the  heir,  583. 
by  what  words  charged  on  real  estate,  582  et  seq, 

(See  Charge.) 
charge  of,  authorizes  trustees  of  legal  estate  to  sell,  590,  note  {z). 
bU|t  not  executors  who  have  no  estate,  590,  note  ( z). 

AND  LEGACIES,  Under  charge  of,  purchaser  need  not  see  to  payment  of  the 
legacies,  584. 
or  even  of  annuities,  584,  note  (n). 
charge  of,  includes  all  liabilities  to  which  the  personal  estate  is  liable,  584, 
note  (o). 

(See  Assets  ;  Charge  ;  Exoneration  ;  Fee.) 
DECLAEATIOKS. 

{See  Parol  Evidence.) 
DEFAULT  OF   ISSUE, 
gift  over  in, 

PERSONALTY, 

following  gift  to  class  of  issue,  refers  to  failure  of  gift  to  that  class,  449. 
except  where  interpreted  to  mean  dying  without  issue  at  death,  the  prior  gift 

being  to  children,  449. 
contra  where  the  prior  gift  is  to  issiie,  450. 
statement  of  the  doctrine  by  Lord  Cottenham,  451. 

REALTY, 

following  devise  to  any  class  of  issue,  in  fee  or  tail,  refers  to  failure  of  gift  to 
that  class,  459,  460. 
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following  a  devise  to  issue,  who  shall  attain  a  certain  age  not  referential,  468- 

470. 
following  devise  to  first,  second,  third,  &c.,  down  to  sixth  son,  held  not 

referential,  472. 
following  devise  to  one  son  only,  for  life  or  in  tail,  not  referential,  473. 

in  these  cases,  estate  tail  in  remainder  implied  in  the  ancestor,  473. 
following  a  devise  to  a  class  of  issue  for  life  creates  either 
(1),  immediate  estate  tail  in  ancestor,  475,  or, 

(2),  estate  tail  in  ancestor  expectant  on  estates  for  life  in  issue,  475, 
478,  479. 
effect  in  raising  an  estate  tail,  365,  422,  436. 
devise  of  reversion  in  case  of,  whether  refers  to  failure  of  prior  suhsisting 

estates,  489  ei  seq. 
of  the  issue,  as  well  as  of  issue  of  ancestor,  following  devise  in  fee  to  the 

issue,  cuts  them  down  to  estate  tail,  467. 
where  iio  previous  gift  to  issue,  or  no  previous  gift  in  part,  raises  estate  tail 

by  implication  in  ancestor  to  whom  previous  estate  is  limited,  474. 
summary  of  the  cases,  483,  485. 
SINCE  1  Vict.  c.  26,  s.  29,  referential  construction  still  admissible,  494. 
effect  of  rejecting  such  construction,  495. 
{See  Die  without  Issue  ;  Die  without  such  Issue  ;  Default  of  such  Issue  ; 
Die  without  leaving  Issue;  Failure  of  Issue.) 

DEFAULT  OF  SUCH  ISSUE, 
gift  over  in, 

PERSONALTY, 

following  a  gift  to  any  class  of  issue  refers  to  failure  of  that  class,  455,  473. 

EEALTY, 

following  a  gift  to  any  class  of  issue  for  life  or  in  tail  refers  to  failure  of 

estates  limited  to  that  class,  456. 
following  gift  to  any  class  of  issue  in  fee  refers  to  failure  of  class  coming  into 

existence,  456,  note  (b). 
following  a  devise  to  single  child,  refers  to  failure  of  estate  to  that  child,  458. 
to  first  and  other  sons  and  their  heirs  refei-s  to  failure  of  such  heirs  (of 
the  body),  457. 
introducing  gift  over  raises  cross-remainders,  550. 

DESCENDANTS, 

includes  issue  of  every  degree,  98. 

take  per  capita,  unless  context  show  they  are  to  take  per  stirpes,  100. 
bequest  to  "relations  by  lineal  descent,"  how  construed,  99. 
"  eldest  male  lineal  descendant,"  70. 

DESCENT, 

line  of,  cannot  he  qualified  except  by  entail,  325,  note  (c). 
"relations  by  lineal,"  gift  to,  how  construed,  99. 

"  DIE  "WITHOUT  CHILDREN." 

{See  Children.) 

DIE  WITHOUT  ISSUE, 
before  1  VlOT.  0.  26, 

refers  to  indefinite  failure  of  issue  whether  applied  to  realty  or  persoiialty,  499. 
exception,  where  testator  having  no  issue  devises  property  on  failure  of  issue 
of  himself,  501,  504. 
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DIE  "WITHOUT  ISSUE,— con(tn«e(/. 

where  power  of  appointment  precedes,  implying  a  gift  to  issue  of  donee 
living  at  his  decease,  530. 
restrained  lo  mean  die,  without  issue  at  death. 

1.  KEA.LTY, 

die  without  issue  living  at  the  time  of  death,  509. 
die  without  issue  and  under  twenty-one,  506. 
or  under  or  over  any  particular  age,  506. 

or  coupled  with  any  other  contingency,  personal  to  first  taker,  507. 
not  by  gift  over  in  case  issue  die  under  given  age,  507. 
effect  where  joined  with  collateral  event,  as  death  without  issue  in 
lifetime  of  A.,  608. 

different  constructions  in  such  case,  508. 
by  charge  of  legacies  to  be  paid  on  death,  510. 
by  charge  of  legacies  to  be  at  the  disposal  of  the  prior  devisee,  516. 
by  alternative  gift  to  issue  at  the  death,  513. 
by  gift  over  to  persons  then  suiTiving,  511. 
by  all  gifts  over  being  for  life,  514. 
by  gift  over  "  on  "   decease,  516. 

"  at"  decease,  517. 

not  by  gift  over  "  after  "  decease,  518. 
distinction  where  prior  devise  is  in  fee-simple,  518. 

or  for  life  only,  520.  _ 
introducing  gift  over  raises  cross-remainders,  522. 

2.  PERSONALTY, 

die  without  issue,  and  under  twenty-one,  523. 

by  gift  "  after"  decease,  523. 

not  by  gift  "  after  him,"  624. 

by  gift  " at "  or  "on "  his  decease,  525. 

word  "  then  "  interposed  between  limitations  has  no  effect,  525. 

where  gift  over  involves  a  personal  trust,  525. 

where  gift  over  is  to  survivors,  627. 

except  where  words  of  limitation  added  to  gift  to  survivors,  528. 
not  where  gift  over  to  persons  surviving  the  person  whose  fail- 
ure of  issue  is  referred  to,  529. 
sixcE  1  Vict.  c.  26, 

restrained,  in  all  cases,  to  mean  die  without  issue  at  death,  632,  634. 
but  act  does  not  apply  to  expression  "  die  without  heirs,"  or  to  "heirs 

of  the  body,"  534. 
construction  is  not  altered  where  die  without  issue  would  not  pre- 
viously have  been  taken  indefinitely,  535. 

DIE  "WITHOUT  LEAVING  ISSUE, 

gift  over  if  ancestor  following  devise  to  any  class  of  issue  in  fee  refers  to  failure  of 

that  class,  462,  465. 
where  not  simply  so  referable,  refers  to  failure  of  issue  of  every  degree  at  death, 

466. 
applied  to  realty,  refers  to  indefinite  failure  of  issue  in  wills  before  1  Vict.  499. 
applied  to  personalty,  refers  to  failure  of  issue  at  death,  499. 
applied  to  both  comprised  in  one  devise,  indefinite  as  to  real,  restricted  as  to 

personal  estate,  499,  500. 
when  word  "leaving"  supplied,  500. 

applied  to  realty  restrained  by  addition  of  the  words  "behind  him,"  510. 
(See  Death  ;  Default  of  Issue.) 
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DISCRETION, 

in  trustees  as  to  mode  of  applying,  trust  money,  how  far  efficient  in  case  of  bank- 
ruptcy, 29,  30. 
devise  to  A.  to  he  at  his,  gives  fee,  275. 

"DISPOSAL." 

[See  Absolute  Interest.) 

DISTINCTION, 

no,  between  jonditions  precedent  and  subsequent,  in  the  way  of  technical  words, 
2,  note  1. 

DISTRIBUTION, 
effect  of  words  of, 

when  superadded  to  devise  in  remainder  to  heirs  of  body,  364  et  seq. 
to  gift  to  A.  and  his  issne,  413. 
to  devise  in  remainder  to  issue,  424  et  seq. 
to  bequest  in  remainder  of  personalty  to  heirs  of  body,  564. 
{See  Absolute  Interest;  Estate  Tail.) 

DIVESTING, 

of  previously  vested  gift,  requires  clear  terms,  560. 


E. 

ECCLESIASTICAL  COURTS 
and  conditions,  13,  44. 

"EFFECTS," 

"real,"  includes  freeholds  and  copyholds,  and  passes  the  fee-simple,  284. 

ELDEST, 

whether  eldest  by  birth,  or  prior  in  line  (eldest  male  lineal  descendant),  70. 

ELDEST  ISSUE, 

devise  to  A.  and  his  an  estate  tail,  413,  note  (h). 

ELDEST  SON, 

gifts  to  children  except,  to  what  period  referable,  210. 
whether  words  of  limitation,  407. 

"  ENTITLED," 

to  legacy  in  remainder,  gift  over  on  death  before,  "refeiTed  to  death  of  testator,  812. 
(See  Payable.) 

ENTITLED  IN  POSSESSION, 

held  equivalent  to  "payable,"  810. 

(See  Payable.) 

ENTIRETIES. 

tenancy  by,  created  by  gift  to  husband  and  wife  simply,  251. 
neither  tenant  can  separately  affect  the  estate  of  the  other,  251. 
{See  Husband  and  Wife  ;  Estate  Tail.) 

EQUITABLE  INTEREST, 

devise  of,  to  use  of  A.  in  ti'ust  for  B.,  what  interest  A.  has,  310. 
rule  in  Shelley's  Case,  applies  to,  335. 
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EQUITABLE  ASSETS, 

distributable  jpari  joffissM,  among  all  creditors,  618,  620. 
distinction  as  to  judgment  creditors,  622. 
separate  estate  oi  feme  coverte  is,  620,  note  («). 
(See  Assets.) 

EQUITY  OF  EEDEMPTIOIT, 
is  legal  assets,  620,  622. 

"  ESTATE," 

devise  of,  carries  the  fee,  276. 

though  joined  with  words  of  locality,  276. 
or  occupancy,  276. 
immaterial  that  used  in  other  place,  where  it  cannot  give  a  fee,  277. 
or  that  elsewhere  used,  with  an  express  devise  in  fee,  279. 
word  must  occur  in  very  wArds  of  gift,  280. 
used  in  introductory  clause,  effect  of,  281. 
does  not  apply  to  moi-e  than  pne  devise,  where  there  is  a  new  description  of 

subject,  281. 
restrained  where  there  are  successive  limitations  of  "estate,"  283. 

ESTATE  FOR  LIFE, 

devise  of  lands,  &c.,  without  words  of  limitation  creates  only,  267. 

{See  Fee-Simple.) 
when  enlarged  to  an  estate  tail. 

{See  Estate  Tail;  Heir.) 

ESTATE  W  FEE-SIMPLE. 

(See  Fee-Simple.) 
ESTATE   TAIL, 

power  of  alienation  inseparable,  incident  to,  17. 
statutes  of  the  different  States  as  to,  324,  note  1. 
manner  of  devolution  of,  324. 
created  in  A.  by  direct  devise  to  A.,  325. 

and  his  heirs  male,  325. 

and  his  right  heirs  male  forever,  325. 

and  his  heirs  by  particular  wife,  325. 

et  heredibus  suis.  legitime  procreatis,  325. 

and  his  heirs,  and  not  to  sell  till  third  generation,  326. 

and  the  heir  of  his  body,  326. 

and  such  heir  of  his  body  as  shall  survive  him,  326. 

and  his  heir  male  attaining  twenty-one,  326. 

and  the  next  heir  of  his  body,  326. 

and  his  heirs  or  A.  simply,  and  if  he  die  without  heirs  of  his  body  or  issue, 
328. 

and  his  heirs,  and  if  he  die  without  heirs  to  a  person  in  line  of  descent,  330. 
of  lands  to  be  purchased  and  settled  on  A.  and  the  heirs  of  his  body,  350. 
a  proper  entail  to  be  made  on  his  male  heir,  qu.,  350. 
for  life,  with  remainder  to  the  heir  of  his  body  forever,  326,  391. 

next  or  first  heir  male,  326. 
for  life,  with  remainder  to  heirs  of  his  body  and  heirs  of  their  bodies,  359. 
for  life,  with  remainder  to  heirs  of  his  body  and  their  heirs,  361  et  seq. 
notwithstanding  direction  that  heirs  of  the  body  shall  assume  name,  362. 
for  life,  with  remainder  to  the  heirs  of  his  body  as  tenants  in  common  and  their 
heirs,  364  et  seq. 
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ESTATE  TAIL,  —  continued. 

for  life,  with  remainder  to  heirs  of  his  body  in  strict  settlement,  388. 

.(See  Strict  Settlement.)  > 

and  his  children,  there  being  no  children  at  the  time  of  the  devise,  390. 
and  in  some  cases  though  there  are  children  at  the  time,  396. 
for  life,  with  remainder  to  such  son  as  he  shall  have,  402,  iOi. 
for  life,  and  should  he  have  a  child,  to  such  child,  404. 
and  he;-  heirs  if  she  have  a  child,  if  not,  over,  407. 
for  life,  with  remainder,  to  the  first  son  of  his  body  in  tail  male  successively,  and 

for  want  of  ^ch  issue,  over,  407. 
for  life,  and  to  his  eldest  son  after  his  death  (with  context),  409. 
and  his  issue,  411. 

and  his  issue  as  tenants  in  common,  415. 
and  his  issue,  aud  the  heirs  of  such  issue,  416. 
for  life,  with  remainder  to  his  issue,  417. 

for  life,  with  remainder  to  his  issue  and.  the  heirs  of  their  bodies,  395. 
for  life,  with  remainder  to  his  issue  and  their  heirs,  420,  422. 
for  life,  with  remainder  to  his  issue  as  tenants  in  common  or  any  other  modifica- 
tion superadded,  before  stat.  1  Vict.  c.  26,  but  not  since,  439. 
for  life,  with  remainder  to  his  issue,  and  if  he  die  without  issue,  at  his  death,  446. 
for  life,  with  remainder  to  his  first  and  other  sons  successively  and  their  heirs,  and 

for  default  of  such  issue  over,  457. 
effect  of  gift  over  in  default  of  issue,  422. 

whether  devise  to  male  issue  of  A.  gives  estate  tail  to  A.'s  eldest  son,  65,  328. 
created  in  A.  and  B.  by  devise  to  them  jointly,  for  their  lives,  remainder  to  the 
heirs  of  their  bodies,  342. 
if  A.  and  B.  are  husband  and  wife,  they  take  by  entireties,  342,  358. 
if  persons  who  may  lawfully  marry,  they  take  as  joint-tenants,  342,  358. 
if  persons  who  may  not  lawfully  marry,  they  take  joint  life-estates  and  sev- 
eral inheritances,  252,  358. 
(See  Implication;  Die  -vfiTsovT  Issue;  Default  of  Issue;  Die  vvfiTHOUT 
LEAVING  Issue.) 
estate  in  fee  cut  down  to, 

by  devise  over  if  A.  die  without  issue  or  heirs  of  his  body,  328 . 
by  devise  over  if  A.  die  without  heirs  to  person  in  line  of  descent,  330. 
by  gift  to  issue  successively,  457. 
with  cross-remainders,  by  devise  to  two  or  more,  652. 
and  if  both  or  all  die  without  issue,  over,  552. 
estate  for  life  enlarged  to, 

by  gift  over  if  A.  die  without  issue,  472  et  seq. 
eff'ect  of,  1  Vict.  c.  26,  s.  29,  in  these  cases,  494. 

where  devise  to  A.  for  life,  remainder  to  a  limited  number  of  sons,  and  in 
default  of  issue  over  ;  A.  takes  an  estate  tail  in  possession  or  in  remainder, 
472  et  seq. 

(See  Die  without  Issue;  Failure  of  Issue.) 
not  created  in  A.  hy  deoise  to  A. 
and  his  lawful  heirs,  325. 

and  the  next  or  first  heir  of  his  body  and  his  heirs,  327,  328. 
for  life,  remainder  to  the  heir  male  of  his  body  during, his  life,  328,  330. 
and  his  heirs,  or  to  A.  simply,  and  if  he  die  without  heirs  of  his  body  or 

issue  under  twenty-one,  or  in  lifetime  of  B.,  330,  note  (h). 
and  his  heirs,  and  if  he  die  without  heirs,  to  a  stranger  in  blood,  331. 
or  to  several,  one  of  whom  is  a  stranger,  331. 
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ESTATE  TAIL,— continued. 

and  the  heirs  of  his  body,  followed  by  remainder  to  him  in  fee,  331. 
,      for  life,  remainder  to  heirs  of  body  of  A.  and  B.  (not  his  wife),  341. 
{/erne  coverte)  for  life,  remainder  to  heirs  on  body  of  A.  by  husband,  341. 
and' the  heirs  of  bodies  of  A.  and  wife,  341. 
to  be  settled  on  A.  and  his  issue,  or  successors,  347. 
to  be  conveyed  to,  for  separate  use  for  life,  remainder  to  heirs  of  her  body, 

348. 
to  be  settled,  346. 
for  life,  with  remainder  to  his  heirs  male  and  their  heii's  female,  363. 

and  the  heirs  of  their  bodies,  senib.,  423,  424. 
for  life,  with  remainder  to  heirs  of  his  body,  where  heirs  of  body  explained 

tp  mean  "  sons,"  "  children,"  &c.,  384  et  seg. 
(See  Strict  Settlement.) 
for  life,  with  remainder  to  his  eldest  son,  410. 
for  life,  with  remainder  to  his  issue  and  Ms  (the  issue's)  heirs,  421. 
for  life,  with  remainder  to  his  issue  female  and  the  heirs  of  their  bodies, 

423,  424. 
for  life,  with  remainder  to  his  issue  in  fee  as  tenants  in  common,  or  in  any 

other  modified  manner,  439. 
for  life,  with  remainder  to  his  issue  simply  as  tenants  in  common,  or  in  any 

other  modified  manner,  since  stat.  1  Vict.  c.  26,  but  not  before,  439, 

440. 
for  life,  with  remainder  to  his  issue,  where  issue  explained  to  mean  ' '  chil- 
dren," "  sons,"  &c.,  440, 
for  life,  with  remainder  to  any  class  of  issue,  or  a  single  child,  for  life  or  in 

fee,  and  for  default  of  such  issue  over,  456-459. 
for  life,  with  remainder  to  any  class  of  issue  in  fee  or  tail,  and  for  default  of 

issue  of  A.  over,  460. 
same  with  gift  over  on  death  without  leaving  issue,  461. 

ESTATE  TAIL   (GENERAL), 

history  of  estates  tail,  332,  note  1. 

what  will  cut  down,  to  estate  tail  special,  331 . 

ESTATE  TAIL  AFTEE  POSSIBILITY,   &c., 

woman  tenant  in  tail  special  not  reduced  to,  till  husband  dead  nine  months,  343, 
344. 

EXCEPTION, 

its  effect  upon  the  comprehensiveness  of  a  class  from  which  some  members  are 

excepted,  137,  138. 
indefinite  devise  enlarged  to  fee  by  force  of,  286 . 

EXECUTOR, 

indefinite  devise  to,  enlarged  to  a  fee  by  direction  to  pay  debts,  269. 

EXECUTORS, 

whether  capable  of  meaning  next  of  kin,  114. 

not  where  "assignees"  is  superadded,  116. 
devise  to  A.  and  his,  gives  a  fee,  275. 
direction  to,  to  pay  debts,  they  being  devises  of  real  estate,  charges  such  estate 

with  the  debts,  596. 
charge  of  debts  does  not  enable  them  to  sell,  590,  note  (z). 

(See  Peesonal  Repeesentatives  ;  Charge.) 
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EXECUTORY  DEVISE, 

how  affected  by  failure  of  original  gift,  which  it  was  to  defeat,  829. 
how  failure  of,  affects  original  gift,  834. 

{See  Failuee  ;  Gift  ovek.  ) 

EXECUTORY  TRUST, 
what  is,  344. 

effect  towards  creating,  of  direction  for  limitation  to  trustees  to  preserve,  344. 
for  sale  of  part  of  lands  and  to  settle  rest  without  power  to  bar' entail,  344. 
for  limitation  of  life-estate  without  impeachment,  346. 
for  settlement  as  counsel  should  advise,  347. 
for  settlement  on  A.  and  his  issue  or  successors,  347. 

distinction  whether  lands  to  be  purchased  are  devised  dii-ectly  or  not, 

348. 
distinction  whether  settlement  is  directed  on  issue  or  heirs  of  body, 

348,  349. 
distinction  between  marriage  articles  and  wills,  353. 
for  proper  entail  to  be  made,  350. 
for  tenants  in  tail  to  Jiave  power  to  charge,  353. 
to  be  entailed,  351. 
to  convey,  355. 

to  settle  on  A.  for  life,  with  remainder  to  the  heirs  of  his.  body,  354. 
for  strict  entail,  355. 
directing  settlement  on  A.  for  life,  with  remainder  to  first  and  .other  sons  of  par- 
ticular marriage  in  tail,   and  in  default  of  issue  over,   authorizes  limitiug 
remainder  In  tail  to  A.,  483. 
express  direction  to  limit  cross-remainders'  does  not  exclude  implied  cross- 
remainders  in  another  event,  539.     _  ' 
cross-remainders,  more  readily  raised  under,  than  in  direct  devises,  554. 
construction  of,  to  settle  chattels  to  go  along  with  realty  as  far  as  law  will  allow, 
579. 

(See  Convey  ;  Ckoss-Exectjtort  Limitations.) 
EXEMPTIOlt. 

{See  EXONEKATION. ) 

EXONERATION, 

EIGHT   TO,    OV   SPECIFIC  LEGATEE    OR    DEVISEE    OF    INCUMBERED    PKOPEKTY    IN 
SEVERAL  CASES  OF, 

mortgaged  lands  before  17  &  18  Vict.  c.  113,  631. 

chattels,  632. 
leaseholds  in  respect  of  arrears  of  head-rent,  632. 
of  renewal  fines,  632. 
of  covenant  to  build,  632. 
not  in  respect  of  dilapidations,  632. 
shares  in  company,  where  paynjents  were  due  by  testator  to  make  him  com- 
plete shareholder,  634. 
otherwise  not,  634. 
out  of  what  funds. 

1.  general  personal  estate,  636. 

2.  lands  devised  in  trust  to  pay  debts,  636. 

3.  descended  lands,  636. 

4.  lands  devised  charged  with  debts,  including  the  mortgaged  property  (if 

charge  be  general),  636. 
not  out  of  specific  legacies,  636. 
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EXONERATION,  —  continued. 
or  devises,  637. 
nor  pecuniary  legacies,  637. 
the  right  is  Jiot  negatived, 

by  devise  of  the  mortgaged  property,  635. 
subject  to  mortgage  debt, 

apportioning  mortgage  debt  between  specified  parts  of  mortgaged  prop- 
erty, 635. 
upon  trust  to  sell  and  pay,  635. 
to  A.,  he  paying,  635. 
the  right  does  not  exist, 

where  the  lands  have  come  to  the  testator,  cum  onere,  638. 
by  descent  or  devise,  638. 
purchase,  638. 

unless  he  has  adopted  the  debt,  638. 
where  charge  is  a  provision  by  way  of  settlement,  notwithstanding  covenant 
to  pay,  645,  646. 

secus  where,  after  mortgaging,  lands  are  settled,  and  settlor  covenants 
to  pay,  646. 
where  money  is  raised  by  tenant  for  life  under  a  power  to  charge,  646. 

effect  in  such  case  of  intermediate  limitations  failing,  646. 
where  the  testator's  personal  estate  did  not  receive  a  benefit,  638. 
but  the  converse  proposition  is  not  true,  645,  646. 
adoption  of  the  debt  not  inferred  from, 

giving  a  bond  or  covenant  on  a  transfer,  638. 

creating  new  equity  of  redemption,  638. 

raising  rate  of  interest,  638. 

further  advance  to  pay  arrears  of  interest,  638. 

charge  by  testator  in  his  will  of  Kis  debts,  640. 

mortgage  to  secure  debts  or  legacies  of  land  devised  or  descended,  subject  to 

debts,  641. 
covenant  with  vendor  to  pay  or  indemnify  him,  640,  645. 
adoption  of  the  debt  is  inferred  from, 

breaking  up  one  mortgage  into  two,  and  covenant  to  pay,  639. 
general  devisee  and  legatee  entering  on  mortgaged  estate,  639. 
further  advance  and  covenant  to  pay  the  whole,  639  (but  see  638). 
covenant  with  mortgagee,  on  purchase  from  mortgagor  and  mortgagee,  to  pay 

mortgage  debts,  641. 
where  debt  forms  part  of  the  price,  and  not  merely  equity  of  redemption  is 

bought,  641-645. 
EIGHT   OF   HEIR  TO,  is  Confined  to  funds  which  are  generally  liable  to  debts 
before  descended  estates,  637. 

{See  Assets.) 

AS  TO  MORTGAGED  LANDS  SINCE  17  &  18  VlCy.  C.  113. 

statement  of  the  act,  647. 
act  applies  to  copyholds,  647. 

where  Crown  takes  personalty  as  bona  vacantia,  651. 
to  equitaTjle  mortgages,  with  memorandum  of  deposit,  647. 
against  an  heir,  though  mortgage  was  made  before  1855,  651. 

notwithstanding  a  direction  to  executor  to  pay  debts,  656. 
act  does  not  apply 

where  residue  is  given  subject  to  mortgage  and  other  debts,  656. 
or  on  trust  for  payment  of  debts,  656. 
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EXONERATION,— codtinuerf. 

to  liens  for  unpaid  purchase  money,  647. 

so  as  to  "affect"  persons  claiming  under  any  will  or  document 
made  before  1855,  651. 
construction  hereof,  650. 
to  chattels  personal,  651. 

OF  GENERAL   PERSONAL  ESTATE  FEOM   PBIMAEY   LIABILITY  TO   DEBTS  AND 
LEGACIES, 

need  not  be  by  express  words,  but  necessary  implication,  652,  653. 

parol  evidence  inadmissible  to  show  intention,  653. 

relative  amount  of  debts  and  personalty  not  to  be  looked  at  to  show,  655. 

NOT  AFFECTED  AS  AGAINST  THE  REAL  ESTATE   BY 

charge  of  debts  on  land,  652. 

devise  on  trust  for  sale,  and  payment  out  of  the  proceeds,  652,  669. 

creation  of  term  for  payment,  652,  669. 

devise  to  A.,  "he  paying,"  652,  669. 

charging  land  with  debts,  funeral  and  testamentary  expenses,  655. 
but  exoneration  favored  thereby,  657. 

general  charge  on  land,  and  express  charge  upon  personal  estate  of  pay- 
ments to  which  it  was  already  liable,  657,  658. 

charge  of  funeral  expenses  on  land,  and  apportionment  of  charges  on 
several  portions  of  it,  668. 

whether  the  legatee  be  also  executor,  662. 

which  however  favors  the  conclusion,  663. 
or  not,  662. 

in  favor  of  next  of  kin  taking  by  failure  of  bequest,  673. 

distinction  between  foregoing  cases  and  charge  on  realty  of  specific 
sums  whereof  there  is  no  distinct  gift,  674. 

charge  on  particular  fond  does  not  change  the  order  in  which  remaining 
funds  expressly  exempted  are  Applicable,  but  a  fund  not  included 
in  the  express  exemption  if  first  applicable  after  exhausting  primaiy 
fund,  681,  682. 
EFFECTED  AS  AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts,  funeral  and  testamentary  expenses  on  land,  and  bequest 
of  "all  the  personal  estate"  (as  distinguished  from  "residue."),  668 
(but  see  644). 

devise  to  sell  and  pay  debts,  and  add  residue  of  proceeds  to  person- 
alty, 669. 

direction  that  personalty  shall  come  clear  to  legatee,  669. 

direction  to  apply  proceeds  of  real  estate  in  part  payment  of  debts,  669. 

by  providing  estate  A.  as  primary  fund,  and  charging  estate  B.  with 
the  deficiency,  if  any,  669. 

charging  real  estate  with  some  of  the  expenses  generally  incident  to  the 
personal  estate  (with  context),  {Booile  v.  BlundelV),  669,  670. 

in  favor  of  next  of  kin,  provided  the  will  contained  no  bequest  of 
personalty,  674. 

trust  to  pay  particular  debts  out  of  realty,  674. 

whether  they  are  independently  a  charge  on  land  or  not,  678,  679. 

charge  of  land  with  specifid  sura  towards  payment  of  .debts  (pro  tanto), 
680. 

AS  AGAINST   SPECIFIC   PARTS  OF   PERSONALTY, 

by  mere  change  of  such  parts,  681. 
unless  the  residue  is  undisposed  of,  681. 

(See  Assets  ;  Charge  ;  Marshalling.) 
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EXTINGUISHMENT 

of  charge  by  union  of  character  of  mortgagor  and  mortgagee,  presumed  where 

indifferent  to  the  mortgagee,  647. 
secus,  if  for  his  benefit  to  keep  it  alive,  647. 
distinction  where  inheritance  acquired  hy  purchase,  647. 

EXTRINSIC  EVIDENCE. 

{See  Parol  Evidence.) 


FAILURE  OF  ISSUE, 

gift  over  on,  following  a  gift  to  any  class  of  issue,  when  referable  to  failure  of 
that  class  as  to  personalty,  449. 
as  to  realty,  455,  457. 
devise  of  lands  in  case  of,  when  raises  estate  tail,  472  et  seq.  , 

devise  of  remainder  or  reversion  in  case  of,  489. 
when  held  merely  a  description  of  the  reversion,  of  testator  himself,  devise  in 

case  of,  how  construed,  600,  501. 
how  construed  since  1  Vict.  c.  26,  494,  632. 

{See  Default  of  Issue  ;  Die  without  Issue.  ) 

FAILURE, 

OF   ORIGINAL   GIFT, 

how  it  affects  executory  gift  over,  limited  in  defeasance  thereof,  829. 

where  original  gift  is  to  a  child  who  never  comes  into  existence,  gift  over  on 
-death  of  child  under  twenty-one  takes  effect,  829,  831. 

although  another  child  is  subsequently  born,  830. 

so,  where  gift  over  is  on  non-performance  of  condition  by  original  devisee, 
who  dies  before  testator,  832. 

or  where  prior  devisee  fails  under  mortmain  act,  832. 

but  if  the  event  intended  to  make  original  gift  indefeasible-  happen  in  tes- 
tator's lifetilne,  gift  over  fajls,  833. 
although  the  original  gift  be  to  a  class,  834. 

reason  of  the  distinction,  834. 

OF  GIFT   OVER, 

by  non-happening  of  event  or  non-performance  of  condition,  leaves  original 
gift  absolute,  836. 

by  lapse  after  event  has  happened,-  original  gift  is  defeated  notwithstand- 
ing, 836. 

"FAMILY," 

enlarged  or  narrowed  by  the  context,  90,  note  1. 
gift  to,  where  held  void  for  uncertainty,  90,  91. 
to  mean  heirs,  91-93. 
heir  apparent,  94. 
children,  94,  95. 
relations,  96. 
descendants,  97. 
now  far  construction  of,  influenced  by  nature  of  the  property  given,  95. 
gift  to  "younger  branches  of,"  how  construed,  98. 

"nearest"  held  to  mean  heir,  94. 
gift  to,  simply,  vest  in  them  as  joint  tenants,  254,  note  (o). 
devise  to  A.  and  his,  gives  a  fee-simple,  275. 
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FEE-SIMPLE, 

BEFORE   STATITTE   1  VICT.  C.  26. 

devise  of  lands,  &c.,  without  words  of  limitation,  did  not  give,  267. 

1.  direction  to  devisee  to  pay  a  gross  sum, 
enlarged  indefinite  devise  to,  268. 

even  though  charge  future  or  contingent,  269. 
direction  to  devisee  executor  to  pay  debts  had  same  eflfect,  269. 
charge  does  not  enlarge  express  estate  for  life  or  in  tail  to,  270. 
charge  on  land  merely  does  not  enlarge  indefinite  devise  to,  270. 
same  rules  hold  where  charge  is  of  annual  sum,  271. 

2.  indefinite  devise  enlarged  to,  by  gift  over  on  death  under  given  age,  272. 
even  where  devise  over  is  for  life  only,  272. 

or  another  contingency  added,  272. 

but  no  enlargement  by  devise  over  on  distinct  event  unconnected  with  death 

of  prior  devisee,  272. 
indefinite  devise  in  derogation  of  previous  devise  in  fee  does  not  create,  273. 

although  previous  devise  be  wholly  revoked,  273. 

3.  devise  to  trustees  in  fee,  upon  trust  for  one  indefinitely,  gives  him  the,  273. 
devise  to  trustees  indefinitely,  upon  trust  for  one  in  fee,  gives  trustees  the, 

274. 
gift  of,  implied  from  trust  during  minority  without  further  gift,  274. 
what  words  sufl[icient  to  give,  274  et  seq.  and  notes, 
express  devise  "in  fee,"  274  et  seq. 
and  other  informal  words  of  limitation,  274,  275. 
devise  ' '  of  estate  "  when  sufficient  to  give,  276. 

(See  Estate.) 
devise  of  "property,"  "real  eifebts,"  "inheritance,"  &c.,  sufficient  to  give, 

-283,  284. 
devise  of  "hereditaments"  does  not  give,  284. 
nor  devise  of  "perpetual  advowson,"  "manor,"  287. 
devise  of  "remainder,"  "reversion,"  does  give,  285. 
secus,  as  to  devise  of  renSainder  as  used  in  residuary  clause,  285. 
devise  of  "all  right  and  title"  does  give,  285. 
devise  of  "part,"  "share,"  does  give,  where  devise  is  of  testator's  own 

"part,"  &c.,  286. 
otherwise  not,  286. 

nor  of  Share  in  New  Eiver  Company,  287. 
force  of  words  of  exception  to  confer,  286. 
force  of  substitutional  gift  to  confer,  286. 
clause  against  alienation,  though  void,  confers,  286. 
conditional,  where  lands  not  within,  stat.  de  donis,  287. 
devise  to  A.  and  his  lawful  heirs  confers,  325. 
SINCE  1  VICT.  0.  26. 

indefinite  devise  confers,  287. 

except  a  devise  of  interests  created  de  novo,  288. 

(See  Cbsthi  Que  Trust  ;  Equitable  Interest  ;  Estate  Tail.) 

FEME  COVERTE. 

(See  Husband  and  Wife  ;  Wife.) 
FIRST, 

second,  &c.,  sons,  whether  gift  to,  applies  to  the  first,  second,  or  in  order  of 
birth,  214. 
a  first,  second,  &c.,  when  the  gift  to  them  takes  effect,  214. 
in  the  latter  sense,,  held  to  apply  to  such  as  answer  the  description  at  tes- 
tator's death,  where  none  at  date  of  will,  215. 
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FIEST,  —  continued. 

if  there  be  such  at  date  of  will  who  predeceases  testator,   whether  the  gift 

lapses,  215. 
if  there  be  none  such  at  either  period,  gift  vests  in  the  first  after-born  answering 

the  description,  215. 
a  gift  to  second,  third,  and  other,  &c.,  sons  (omitting  "first")  includes  the 

first,  216. 

HEIK  MALE. 

male  devise  to  A.  and  his,  creates  estate  tail,  326. 
devise  to,  without  gift  to  ancestor,  construction  of,  71. 
(See  Eldest.) 
"FOREVER," 

not  consistent  with  an  estate  tail,  391. 

"FORTUNE," 

gift  of,  what  passes  by,  406. 

FREEHOLDS,  pur  autre  vie, 

{See  AuTEE  Vie.  ) 

FRIENDS  AND  RELATIONS,    i 

gift  to,,held  to  mean  to  next  of  kin,  according  to  the  statute,  121,  note  (/). 

"  FROM  AND  AFTER  " 

a  given  day,  in  computing  time  the  day  to  be  omitted,  4. 

FUTURE  EVENT, 

words  indicating,  when  they  include  event  already  happened,  182. 


G. 

GAVELKIND, 

devise  to  "heir"'  of  land  in,  gives  them  to  the  heir  at  common  law,  75  note  (i), 

78,  79. 
heirs,  devise  of  common-law  lands  to,  will  give  the  lands  to  them  though  not 
heirs  general,  77. 
GENERAL  AND  PARTICULAR  INTENTION,, 
doctrine  of,  485. 

GIFT  OVER, 

"in  case  of  death,"  how  construed,  752. 
"in  case  of  death,''  coupled  with  a  contingency,  762. 
in  case  of  death  before  legacy  is  "  payable,"  800. 

in  case  of  death  without  "  leaving  "  children,  when  "  leaving  "  is  construed  hav- 
ing, 824. 
how  afiected  by  failure  of  primary  gift,  829. 
failure  of,  how  it  affects  primary  gift,  836. 

{See  Death;  Failure.) 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  147-150. 

unless  at  date  of  will  the  existence  of  a  child  was  impossible,  semb.,  148. 

"GROUND  RENT." 

{See  Rents.) 
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H. 

HALF  BLOOD; 

relations  by,  included  with  those  of  the  whole  hlood  in  gifts  to  next  of  kin,  rela- 
tions, 124,  125. 
brothers  or  sisters,  154. 
nephews  and  nieces,  &c.,  154. 

HEIE, 

difference  between  apparent  and  presumptive,  72,  note  («). 
when  entitled  under  gift  to  "  family,"  91. 
"nearest  family,"  94. 
next  of  kin  by  way  of  heirship.  111. 

GIFT  TO  A  PURCHASER  WITHOUT  ANT  ESTATE  IN  ANOESTOK, 
applies  to  heir  at  law,  61,  62. 

at  the  ancestor's  death,  61,  62. 
includes  several  persons  who  are  co-heirs,  62,  71. 
whether  devise  to,  carries  fee-simple,  guosre,  63. 

male  of  the  body  held  entitled  as  purchaser,  though  not  heir  general,  67. 
male  (or  female)  of  the  body  claiming  by  descent  must  claim  wholly  through 

males  j(or  females),  69. 
but  need  not  when  claiming  by  purchase,  69. 

construction  of  gift"  to  "  first  male  heir, "  71.  * 

no  person  can  take  as,  the  ancestor  being  still  alive,  nemo  est  hcare  viventis, 

71. 
unless  context  show  that  heir  apparent  is  intended,  72,  75. 
devisee  entitled  as,  if  so  pointed  oiit  by  testator,  although  not  heir  general, 

75. 
devise  of  customary  lands  to,  simpUdter,  gives  them  to  common-law  heir, 

75  note  (i),  78,  79. 
but  devise  of  common-law  lands  expressly  to  heir  by  custom  gives  them  to 

him,  though  not  common-law  heir,  75,  77. 
explained  by  context  to  mean  the  devisee  of  the  estate,  77. 
devise  to  "next  heir  "  after  mention  of  "heir  female,"  construction  of,  77. 
to  "right  heir,  except  (testator's)  son"  construction  of,  78. 
special,  entitled,  although  he  is  also  heir  general,  78. 

HOW  AFFECTED  BY   NATURE  OF   PROPERTY  GIVEN, 

customary  lands,  77,  78. 

lands  descended  to  testator  ex  parte  mcUeriid,  79. 


with  or  without  reality,  goes  to  heir  at  law,  not  next  of  kin,  82. 
although  several  co-heirs,  85. 
unless  otherwise  indicated  by  context,  85. 
{See  Heirs.) 

REFERABLE  TO   HEIR  AT  WHAT  PERIOD, 

generally  at  the  ancestor's  death,  whether  ancestor  be  testator,  87. 

or  a  stranger,  87. 
both  in  ease  of  real  and  personal  estate,  88. 

and  notwithstanding  devise  of 'partial  interest  in  same  lands  to  him  by  an- 
other description,  88. 
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HEIE,  —  continued. 

distinction  where  contingent  executory  devise  to  "heir"  follows  immediately 

after  gift  of  fee-simple  to  him  by  another  description,  89. 
where  future  time  enters  into  the  description  of  the  "heir,"  89. 
{See  Estate  Tail;   Heirs;  Implication.) 

HEIR  AT  LAW, 

not  presumed  to  be  cognizant  of  contents  of  his  ancestor's  will,  without 

notice,  14 
not  to  be  disinherited,  but  by  express  words  or  clear  implication,  841. 

HEIRLOOMS, 

mode  of  limiting,  observation  upon,  579. 

"HEIR  OF  THE  BODY," 

devise  to  (in  the  singular),  what  estate  it  passes,  64. 

"  male  "  (or  female),  claiming  by  purchase,  entitled,  though  not  heir  general, 

67. 
male  (or  female),  claiming  by  descent,  must  claim  wholly  through  males- (or 

females),  69. 
but  need  not,  if  claiming  by  purchase,  69. 
may  comprise  several  co-heirs,  70. 
but  qucere,  if  "next  "  be  prefixed,  70. 

{See  Heiks  of  the  Body.) 

HEIRS, 

history  of  the  word,  332,  note  1. 

three  mles  as  to  the  meaning  of  the  word  "heirs,"  61,  note  1. 

devise  to,  passes  fee-simple,  without  limitation,  55. 

bequest  to,  by  way  of  substitution,  to  prevent  lapse,  applies  to  next  of  kin,  79. 

but  where  real  combined  with  personal  property,  heir  at  law  entitled  to  both,  80. 

and  generally  as  to  personalty  alone,  "heirs"  must  be  construed  strictly,  82. 

a  fortiori  "heir"  in  the  singular,  82. 

although  there  be  several  co-heirs,  to  take  as  heir,  85. 

when  held  to  mean  children,  86. 

{See  Heir  ;  Borough-English  ;  Gavelkind.  ) 

"HEIRS  LAWFULLY  BEGOTTEN," 

devise  to  A.  and  his,  creates  estate  tail,  325. 

{See  Lawful  Heirs.) 

"HEIRS  MALE," 

devise  to  A  and  his,  creates  estate  tail,  326. 

to  testator's,  does  it  create  estate  tail  ?  66,  note  {t). 

"HEIRS  OF  THE  BODY," 

history  of  these  words,  332,  note  1. 

devise  to,  confers  an  estate  tail,  63. 

how  such  estate  is  descendible,  63. 

when  held  to  mean  children,  86. 

effect  in  creating  estate  tail,  not  controlled  by  superadded  words  of  limitation, 

359,  361. 
nor  by  words  of  limitation,  and  also  of  modification  inconsistent  with  estate  tail, 

364  et  seq. 
nor  by  interposition  of  estate  to  preserve  contingent  remainders,  362. 
■  nor  by  expressed  intention  to  create  strict  settlement,  388. 
may  be  controlled  by  words  of  explanation,  382  et  seq. 
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"HEIRS   OF  THE  BODY,"  —  continued. 

"  die  without,"  not  restrained  to  mean  die  without  at  death,  hy  1  Vict.  u.  26, 

s.  29,  532.  - 

{See  Estate  Tail  ;  Exbcutoky  Tkust  ;  First  Heib  Male  :  Next  Heir 
Male  ;  Rule  in  Shelley's  Case  ;  Strict  Settlement.  ) 

"  HEREDITAMENTS," 

devise  of,  without  words  of  limitation,  did  not  carry  fee,  284. 

"HOUSE," 

gift  to  the  (as  object  of  gift),  91. 
devise  to  A.  and  his,  gives  a  fee,  276. 

"HUSBAND," 

not  included  in  bequest  to  "  relations,"  125. 

is  entitled  to  wife's  personal  estate,  independently  of  the  Statutes  of  Distribu- 
tion, 125,  126. 
misdescription  of  legatee  not  necessarily  fatal  to  the  gift,  53,  note  {Jc). 

HUSBAND  AND  "WIFE, 

gift  to  simply,  creates  a  tenancy  by  entireties,  251. 

and  a  third  person,  under  gift  to,  as  joint  tenants,  husband  and  wife  take  one 
moiety  only,  252. 

as  tenants  in  common,  same  result,  252. 
what  estates  pass  under  limitations  to, 

wife  for  life,  remainder  to  heirs  of  body  of  husband  and  wife,  341. 
husband  and  wife  for  life,  remainder  to  heirs  of  body  of  one,  342. 
wife  for  life,  remainder  to  heirs  of  her  body  begotten  by  husband,  343. 
husband  and  wife  for  life,  remainder  to  heirs  begotten  on  wife  by  husband, 

,  343. 
husband  for  life,  remainder  to  heirs  of  body  of  wife  by  husband,  343. 
husband  and  wife  for  their  lives,  remainder  to  heirs  of  their  bodies,  359. 
{See  Estate  Tail.) 
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ILLEGITIMATE  CHILDREN, 

may  take  by  will,  where  duly  described,  217. 
of  A.,  in  a  gift  to,  reputation  of  parentage  to  be  proved,  217. 
not  included  in  a  gift  to  "children,"  or  other  class  of  relations,  217. 
notwithstanding  strong  grounds  for  conjecture,  217  et  seq. 
or  the  eventual  absence  of  other  objects,  219. 
or  mention  of  the  mother  (an  unmarried  woman),  220. 
testator's  recognition  of  the  illegitimate  children  not  sufficient,  220. 
parol  evidence  of  intention,  not  admissible,  220,  note  1. 
nor  will  recognition  in  codicil  of  bastard  born  after  the  will  bring  him  within 

gift  to  future  children,  221. 
and  so  held,  even  of  recognition  in  will  221. 
not  entitled  under  gift,  to  children,  which  may  include  illegitimate  children, 

221,  228,  235. 
if  identified,   take,  though  caljed'  children,  as  under  gift  to  childi'en  "now 

living,"  222. 
where  no  legitimate  children, 

to  children,  or  to  the  "child  and  children,"  of  the  late  C.  who  has  none, 
or  only  one  legitimate  child,  222,  224. 
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ILLEGITIMATE  CRILDTCEN ,— continued. 

to  a  woman  until  her  marriage,  and  then  to  her  children,  222,  224. 
where  testator  provides  for  his  wife,  showing  that  he  expects  her  to  sur- 
vive him,  and  for  his  oliildren  by  another  woman,  226. 
intention  to  include,  in  same  will,  must  appear  by  the  will,  220. 
but  evidence  of  ^the  state  of  testator's  or  other  person's  family,  admissi- 
ble, 228. 
not  entitled  under  bequest  by  bachelor  to  children,  at  least  where  their 

mother  is  also  provided  for,  236,  238. 
whether  1  Vict.  c.  26,   revoking  will  on  marriage,   affects  this  position, 
238. 
cannot  take  with  legitimate  children  as  one  class,  228. 
but  may,  under  a  designatio  perscmarum  applicable  to  both,  228. 
whether,   if  elsewhere   designated  by  testator  as  children,  entitled  under  dis- 
tinct gift  to  "  children,"  229,  230. 
if  so,  only  such  as  are  individually  designated  are  entitled,  230,  232. 
entitled,  if  gift  be  intended  to  operate  whether  marriage  is  valid  or  not,  232. 
en  ventre,  gift  to,  without  reference  to  the  father,  is  valid,  239,  240. 
by  a  particular  man,  gift  to,  void,  210. 

unless  the  paternity  can  be  assumed,  210. 

whether  the  assumption  may  be  made  in  gift  to  children  of  a  woman 

by  testator,  240,  241. 
reluctance  to  hold  reference  to  father  an  essential  part  of  the  de- 
scription, 242. 
whether  unborn  bastard  en  ventre  can  have  a  name  by  reputation,  242. 
not  in  esse,  whether  gift  to,  be  valid,  244. 

not  void  on  ground  of  uncertainty,  where  father  not  refeiTed  to,  244. 
but  void  on  grounds  of  public  policy,  246. 
summary  of  the  law  on  gifts  to,  250. 

IMPLICATION, 

OF   GIFT, 

under  gift  by,  from  power  of  selection  or  distribution,  objects  take  as  ten- 
ants in  common,  265. 
(See  Children;  Cross-Remaikdeks  ;  Estates  Tail;  Fee-Simple.) 

"  IK  CASE  OF  DEATH," 

how  construed  where  no  express  terms  of  contingency,  752. 
where  there  are  such  terms,  762. 

(See  Death;  Gift  over.) 
INCOME, 

destination  of,  till  vesting  of  executory  gift,  171. 

(See  Conversion  ;  Heir  ;  Intermediate  Rents.) 

INCONSISTENT  EXPRESSIONS, 
how  reconciled,  749,  750. 

(See  Repugnancy.) 
"  IN  DEFAULT." 

(See  Default  of  Issue.) 

"  IN  DEFAULT  OF  ISSUE," 

meaning  of  the  words,  466,  note  (h). 

INDEFINITE  DEVISE, 

before  statute,  1  Vict.  c.  26,  creates  estate  for  life  only,  267. 
(See  Fee-Simple.) 
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"INHERITANCE," 

devise  of,  without  words  of  limitation,  carries  fee,  284. 

INSTKUGTIONS  EOK  WILL, 

suggestions  to  persons  taking,  851. 

INTENTION, 

general  and  particular,  doctrine  of,  483. 
INTEREST, 

charge  of  debts  on  lands  does  not  make  them  cany,  620. 

INTERMEDIATE  RENTS,  ,  . 

destination  of,  until  {he  vesting  of  executory  gift  to  children,  171. 

IN  TERROREM. 

[See  Conditions,  in  restraint  of  Makiuagb.) 
INTRODUCTORY  WORDS, 

whether  a  fee  passes,  267  and  note  (2),  281. 

referring  to  debts,  whether  they  charge  debts  on  the  real  estate,  688. 

"issue  "jjrimiJ/acii!,  means  "heirs  of  the  body,"  411,  note  1. 

ISSUE, 

devise  to,  without  gift  to  ancestor,  when  it  carries  an  estate  tail,  65. 
synonymous  with  descendants,  comprising  every  degree,  101. 
take  per  capita,  101. 

as  well  in  gift  of  real  as  personal  estate,  103. 
especially  where  gift  is  to  issue  as  tenants  in  common,  103. 
means  children  where  mention  is  made  of  their  "parents,"  104,  675. 
or  where  the  issue  of  issue  is  spoken  of,  sanb.,  108,  575. 
or  where  gift  is  to  them^er  stirpes,  106,  575. 

unless  there  be  a  gift  over  "  in  default  of  issue,"  105,  575. 
not  restricted  to  children  by  expression  "  lawfully  begotten  by  A.,"  106. 
effect    where    "issue"    and    "children"    are   used   promiscuously,    107,    406 

note  (e),  443,  444. 
gift  to,  simply  vests  in  them  as  joint  tenants,  101,  255. 
where  a  word  of  limitation,  411  et  seq. 

do  not  take  concurrently  with  A.  under  gift  to  A.  and  his  issue,  semh.,  413,  575. 
whether  they  take  by  purchase   under  a  limitation   to  A.   and  his  issue  as 

tenants  in  common,  414,  415. 
do  not  take  by  purchase  under  a  devise  to  A.  for  life,  with  remainder  to  his 
issue,  417. 

or  to  A.  for  life,  with  remainder  to  his  issue  and  their  heirs,  418. 
or  to  A.   for  life,  with  remainder  to  his  issue-,  words  of  modification  being 
added  to  gift  to  the  issue,  438,  439. 
do  take  by  purchase  under  devise  to^A.  for  life,  with  remainder  to  his  issue  in  fee, 

with  words  of  modification  added  to  gift  to  the  issue,  439. 
do  take  by  purchase  under  devise  to  A.  for  life,  with  remainder  to  his  issue 

in  fee,  where  "issue"  used  in  singular,  420. 
do  take  by  purchase  since  1  Vict.  c.  26,  under  every  devise  to  A.  for  life  with 
remainder  to  his  issue,  with  words  of  modification  added  to  gift  to  issue, 
439,  440. 
when  construed  to  mean  children,  440  et  seq. 

take  by  purchase  under   devise  to  A.  for  life,   with   remainder  to  his  issue 
when  issue  explained  to  mean  "children,"  "sons,"&c.,  iidetseq. 
(See  Children  ;  Die  vi^ithout  Issue  ;   Estate  Tail  ;  Executory  Trust  ;  Sub- 
stitution.) 
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J. 


JOINT  TENANCY, 

created  by  devise  or  bequest  to  several  simply,  251. 

of  chattels,  money  legacies,  and  residuary  personal  estate,  254. 
but  if  the  devise  be  of  au  estate  tail,  devisees  are  joint  tenants  only  Tor  life, 
252,  254. 
and  tenants  in  common  as  to  the  inheritance,  252. 
and  a  devise  "  to  the  first,  second,  and  other  sons  of  A.  in  tail "  confers  on  them 

successive,  not  joint,  estates,  254. 
not  created  by  simple  gift  to  husband  and  wife,  but  a  tenancy  by  entireties, 

251. 
nor  by  gift  to  two  and  the  surv,ivor  and  the  heirs  of  such  survivors,  251, 

note  (6). 
created  by  simple  gift  to  a  class,  255. 

to  children  in  remainder  (though  not  vested  in  all  at  same  moment),  as  well 

as  by  gift  in  possession,  255,  256. 
distinctio'n  in  this  respect  between  uses  or  trusts,  and  gifts  at  common  law, 
255,  256. 
created,  where  same  lands  are  devised  in  fee  to  two  different  persons,  257. 
not  created  where  trust  is  executory,  257 

created  in  substitutional  gift,  though  primary  gift  was  in  common,  256. 
in  accruing  shares,  though  original  shares  held  in  common,  257. 
by  bequest  connected  by  words  "also"  with  another  gift  creating  tenancy  in 
common,  257. 
or  implied  gift  to  survivor,  created  by  gift  over  on  death  of  survivor,  notwith- 
standing words  of  severance,  260. 
or  on  death  of  all  prior  legatees,  260. 
hut  not  without  clear  intention,  264. 
gift  of  share  in,  failing  by  death,  revocation,  &c.,  survivors  take  the  whole,  265. 
in  case  of  tenants  in  common  the  share  lapses,  265. 
JOINTURE, 

power  to,  what  estate  may  be  created  thereunder,  316,  317. 
JUDGMENT  CREDITOR, 

entitled  to  priority  as  against  equitable  assets,  622. 

to  payment  out  of  property  over  which  debtor  has  general  power,  though 
not  exercised,  622. 


K. 

KIN. 

{See  Next  of  Kin.) 


LAND, 

devise  of,  only  passed  estate  for  life,  267. 
contra  since  1  Vict.  t.  26,  287. 
is  assets  for  payment  of  debts,  582,  583. 
"  land  "  or  "  lands  "  pass  the  fee,  287,  note  1. 
VOL.  n.  63 
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LAPSE, 

of  share  of  tenant  in  common  dying  before  testator,  265. 
or  if  share  he  revoked,  265. 

whether  any,  under  devise  to  A.  to  use  of  B.  by  the  death  of.  A.,  290,  291. 

does  not  take  place  by  death  of  one  joint  tenant,  265. 

nor  by  death  of  one  of  a  class,  265. 

of  gifts  to  next  of  kin  or  relations  as  a  class,  130,  note  (»).  • 
"LAWFULLY  BEGOTTEN,"  325. 

"LAWFUL  HEIRS," 

devise  to  A.  and  his,  creates  estate  in  fee,  325. 

"  LAWFUL  ISSUE," 

under  Penn.  Statutes  embraces  illegitimate  children  who  are  legitimated,  104, 
note  1. 

LEASEHOLDS, 

observations  on  limitations  of,  to  go  along  with  settled  estates,  575. 

specific  legatee  of,  entitled  to  throw  on  general  personal  estate  arrears  of  ground 

rent,  632. 
expenses  of  renewal  fallen  due  in  testator's  lifetime,  632. 
costs  of  performing  covenant  to  build,  632. 
'but  not  the  cost  of  repairs,  632. 

LEASING, 

power  of,  for  indefinite  term,  when  vests  legal  estate  in  trustees,  299. 

"LEAVING," 

gift  over  on  death  of  tenant  for  life,  without  leaving  children,  following  vested 
gift  in  remainder  to  the  children,  —  "leaving  "  construed  having,  824. 
but  n6t  where  previous  gift  is  not  vested,  825. 
but  if  one  child  survive  all  may  take,  827. 
held  to  mean  "  having  "  499,  note, 
supplied,  500,  note  (m). 

(See  Death  ;  Die  without  leaving  Issue  ;  Estate  Tail.) 

LEGACIES, 

what  words  charge  real  estate  with,  602. 

{See  Charge.) 
"LEGACY," 

generally  includes  annuity,  609. 

unless  expressly  distinguished,  609. 

LEGACY  DUTY, 

payable  out  of  same  fund  as  legacy  bequeathed  free  of  duty,  675. 

LEGAL  ASSETS, 
what  are,  620. 

{See  Assets). 
LEGAL  ESTATE, 

vests  in  A.,  under  devise  to  use  of  A.  in  trust  for  B.',  290. 

may  or  may  not  vest  in  A.,  under  devise  to  A.  to  use  of  or  m  tnist  for  B.,  291. 

under  such  devise  vests  in  A.,  where  there  is  duty  to  be  performed  requiring  it, 

291. 
immaterial  whether  devise  be  toA.  "in  tnistfor"or  "to  use  of  "B.,  291,  292. 

or  that  "use"  and  "trust"  both  used  in  different  places,  291,  292. 
in  trustees  restricted  to  minority  of  children  by  express  devise  to  children  after- 
wards, 292. 
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LEGAL   ESTATE,  —  continued. 

vests  in  trustees  by  appointing  them  "  trustees  of  inheritance,"  304. 

by  other  expressions,  304,  305. 
in  trustees  is  commensurate  with  duties,  306. 
in  copyholds  vests  in  trustees  under  devise  to  them  to  use  of  or  in  trust  for  A., 

309. 
and  in  leaseholds,  309.  ' 

[See  Trustees.) 

"LEGAL  REPRESENTATIVES." 

(See  "Personal  Representatives.") 
LIFE-ESTATE. 

(5ee  Estate  for  Life;  Estate  Tail;  Land.) 

LIMITATION,   WORDS  OF, 

when  necessary  to  create  estate  in  fee,  267,  288. 
annexed  to  bequests  of  personalty,  their  effect,  528. 

{See  Fee-Simple.  ) 
added  to  limitation  toheir  of  body  makes  heir  take  by  purchase,  327. 
contra  where  added  to  limitation  to  heirs  of  body,  361  et  seq. 

except  where  heirs  explained  to  mean  children,  sons,  &c.,  382  et.seq. 
or  the  course  of  descent  is  changed,  363,  423. 
added  to  limitation  to  issue  do  not  make  issue  take  by  purchase,  418. 
unless  words  of  modification  inconsistent  with  issue  taking  by  descent  are  super- 
added, 429,  438,  439. 
added  to  limitation  to  survivors  on  death  of  one  without  issue  prevents  death 
without  issue  being  restricted,  528. 

LINE, 

male  or  female,  meaning  of  term,  99  note  {r),  110. 

"  LINEAL." 

effect  of,  in  gift  to  "  eldest  male  lineal  descendant,"  70. 
gift  to  "relations  by  lineal  difescent,"  how  construed,  99. 

LIVING, 

devise  of,  passes  advowson,  287. 
for  what  estate  or  interest,  287. 

LOCKE  KING'S  ACT. 

[See  Exoneration.) 


M. 

MALE  HEIRS. 

(See  Estate  Tail  ;  Heirs  ;  Lavtful  Heirs.  ) 

MANOR, 

without  words  of  limitation,  gave  estate  for  life  only,  287'. 
{See  Copyholds.) 

MARRIED  WOMAN, 

(See  Feme  Coverte  ;  Husband  and  Wife  ;  Wife.) 

MARRIAGE, 

as  to  condition  in  restraint  of,  44. 

{See  Condition.) 
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MARRIAGE,  —continued. 

invalidity  of,  not  necessarily  destructive  of  gift  to  husband  or  wife,  49,  note  (e). 
sectis,  in  case  of  fraud,  49,  note  (e): 

{See  Husband  and  Wife.) 
MARSHALLING  ASSETS, 

as  between  creditors  and  legatees,  682,  683. 
in  favcfr  of  pecuniary  legatees, 
against  the  heir,  683. 
residuary  devisee,  683. 
devisee  of  mortgaged  estate,  684. 

heir  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase-money,  684. 
not  against  specific  devisees,  683. 

unless  land  is  charged  by  will  with  legacies,  683,  684.-  ' 
devisee  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase-money,  687. 
where  one  creditor,  having  two  funds,  resorts  to  the  fund  which  is  the  sole  resort 
of  another  creditor,  687. 
as  well  since  as  before  stat.  3  and  4  Will.  4,  c.  104,  688. 
same  with  regard  to  legatees,  688.. 

except  where  legacy  failed  as  a  charge  on  land  by  death  of  legatee  before  time 
of  payment,  688. 
allowed  only  where  proper  at  time  of  death,  688. 
"mediate"  or  "immediate,"  332,  note  1. 

MERGER. 

(See  Extinguishment.) 

MINORITY, 

devise  in  trust  for  child  during,  without  further  gift,  whether  gives  him  fee,  274. 

MISCONCEPTION. 

{See  Mistake.) 

MISDESCRIPTION, 

not  fatal  to  gift  where  the  object  or  subject  of  devise  is  sufficiently  identified, 

53,  note  (k). 
or  reversion  or  remainder,  489  et  seq. 

MISTAKE, 

in  bequest  to  children  as  to  their  number,  how  dealt  with,  190. 
{See  Childken.) 

MIXED  FUND. 

{See  Conversion;  Lapse;  Chakge;  Assets.) 

"MOIETY," 

devise  of,  gives  fee,  286. 

MORTGAGE  DEBT, 

right  of  devisee  to  exoneration  from,  631  et  seq. 
(See  Exoneration.) 


N. 

NAME, 

marriage  by  assumed,,  valid,  53,  note  {k). 

condition  to  assume,  whether  satisfied  by  voluntary  assumption,  57. 

gift  to  person  bearing  particular,  literally  construed,  141. 

unless  explained  by  context  to  mean  "  family  "  or  "  stock,"  142. 
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NAME,  —  continued. 

but  where  those  words  are   added,  "name"  not  constraed   synonymously 
with  them,  142. 
synonymous  with  "surname,"  semi.,  145. 

person  who  had,  but  has  lost  the  name  by  marriage,  not  included,  145. 
but  the  addition  of  a  new  name  does  not  exclude,  145. 
whether  acquisition  of  name  by  marriage  or  voluntarily,  sufficient,  145. 
legatee  must  bear  the  name  at  the  time  the  gift  vests,  aemh.,  146. 

•'NEAR  RELATIONS," 

gift  to,  construed  as  a  gift  to  relations  simply,,  124. 

"NEAREST  RELATIONS," 

gift  to,  comprises  same  persons  as  a  gift  to  next  of  kin,  124. 
unless  more  comprehensive  meaning  given  by  context,  124. 

NEGATIVE  WORDS, 

not  sufficient  to  prevent  operation  of  rule  in  Sljelley's  Case,  339. 

"NEXT   HEIR," 

whether  these  words  can  include  several  co-heirs,  70. 
held  on  context  to  mean  a  person  not  heir-general,  77. 

"  NEXT  HEIR  OF  BODY,"  or  next  heir  male, 
devise  to  A.  and  his,  creates  estate  tail,  326. 

"NEXT  OF  KIN," 

means  nearest  relations  in  equal  degree,  108. 

gift  to,  not  construed  by  reference  to  the  Statutes  of  Distribution,  108. 
denotes  brothers  to  the  exclusion  of  children  of  deceased  brothers,  108. 
includes  the  parents  as  well  as  children  of  the  propositus,  109. 

brothers  with  gi-andchildren,  109,  note  (s) . 
take  as  joint  tenants  under  a  gift  to  them  simply,  108,  255  note  (2). 
secus,  where  reference  express  or  implied  to  the  Statutes  of  Distribution,  109. 
"  ex  parte  matemd,"  gift  to,  applicable  to  the   person  next  of  kin  on   both 
sides,  110. 

unless  next  of  kin  ex  parte  paternd  be  excluded,  110. 
of  particular  name,  gift  to,  whether  all  parts  of  description  must  be  strictly  satis- 
fied, 110. 
"  in  the  male  line  "  how  construed,  110. 
"by  way  of  heirship,"  as  to  land,  held  to  mean  heir,  111. 

AT  WHAT   PERIOD  TO   BE  ASCERTAINED, 

of  testator,  immediate  gift  to,  applies  to  such  as  sustain  the  character  at  his 
death,  129. 
gift  to,  in  remainder,  follows  same  rule,  129. 
although  prior  donee  be  one  of  next  of  kin  at  the  death,  131. 
or  even  sole  next  of  kin  at  the  death,  132  et  seq. 
or  where  prior  gift  is  of  the  entire,  but  defeasible,  interest  to  Sole  next  of 

kin,  132  et  seq. 
same  rule  where  gift  is  to  next  of  kin  of  a  third  party,  138. 
of  a  person  who  dies  before  testator,  gift  to  vests  in  such  of  them  as  sur- 
vive testator,  130. 

although  they  are  to  take  as  tenants  in  comitoon,  semb.,  130. 
secus,  if  they  are  intended  to  take  as  on  an  intestacy  of  such  person,  130. 
of  a  person  who    outlives    testator,  to    be  ascertained  at    such    person's 
death,  131. 
although  distribution  be  postponed,  131. 
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"NEXT   OF  Km," —  continued. 

of  A.  living  at  a  particular  time,  gift  to  vests  in  the  next  of  kin  at  A's  death  . 

who  survives  the  period,  131. 
what  authorizes  departure  from  general  rule,  138  et  seg. 
gift  to  the  then  next  of  kin  (referring  to  specified  time),  140. 

but  "then"  sometimes  held  a  word  of  inference,  not  of  time,  141. 
no  exception  from  gift  of  a  person  who,  apart  from  tenant  for  life,  is  one  of 
next  of  kin,  138.. 

NOTICE. 

{See  Conditions.) 

"NOW  BOEN," 

construction  of,  183,  185. 

NUMBER 

of  children  erroneously  stated,  19u. 

(See  Childken.) 


0. 

" OFFSPEING  " 

is  synonymous  with  "issue,"  101,  note  (/). 

OMISSION. 

{See  Supplying  'Wokds.  ) 

ON  DEATH  (without  issue), 
how  construed,  516,  523. 

"  OR,  " 

read  as  "and." 

.  {See  Changing  Words.) 
sometimes  read  as  introducing  a  substitutional  gift  (instead  of  "in  case  of  the 

death"),  768,759,  769. 
to  what  period  it  then  relates,  758,  759. 

"OTHER," 

"  survivors"  when  construed,  690-710. 

{See  SujtvivoE.) 

"OTHER  SONS," 

in  a  gift  to  second,  third,  &c.,  sons  (omitting  fii-st),  includes  the  first,  216,  217. 


P. 

PAROL  EVIDENCE, 

not  admissible  to  show  intention  to  exonerate  general  personal  estate  from  pay- 
ment of  debts,  653. 

"  PART," 

devise  of,  gives  fee,  286. 

PAYABLE,  * 

gift  over  on  death  before  legacy  in  remainder  becomes,  following  bequest,  pay- 
able at  majority  or  marriage,  refers  to  majority  or  man-iage  rather  than  death 
of  tenant  for  life,  800  et  seq. 
although  legatee  for  life  die  during  minority  of  remainderman,  809. 
distinction  between  wills  and  marriage  settlements  on  this  head,  800,  801. 
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PAYABLE,  —  continued. 

where  no  period  fixed  ty  wUl,  referred  to  period  of  actual  distribution,  809. 
so,  where  a  period  is  fixed,  but  original  gift  is  to  such  as  survive  tenant  for  life, 
809. 

or  is  defeasible  on  death  before  him,  809. 

or  legacy  is  spoken  of  elsewhere  as  "  payable  "  before  majority,  809. 
where  legacy  is  immediate,  referred  to  period  fixed  for  payment,  809. 
if  no  period  fixed,  referred  to  death  of  testator,  809. 

similar  construction  where  gift  over  is  upon  death  before  legatee  is  entitled  in 
possession,  810. 

(See  Entitled.) 

PEEFOEMANCE 

of  conditions,  4,  8,  48,  57. 

{See  Conditions.) 

PERIOD, 

FOK  ASCEKTAINING  OBJECT    OF  DEVISE  TO, 

"heir,"  87. 

"next  of  kin,"  "relations,"  129  et  seq. 

persons  of  particular  "name,"  146.  , 

"  children,"  154  et  seq. 

"younger  children,"  208,  210. 

"first,"  "second,"  &c.,  sons,  214. 

"survivors,"  719. 
to  which  words  ' '  in  case  of  death  "  relate,  762. 
when  coupled  with  some  contingency,  762. 

{See  the  above  titles  and  Death.) 

PERPETUAL  ADVOWSOK, 

devise  of,  did  not  carry  fee,  287. 

PERSONALTY, 

rule  in  Shelley's  Case  holds  as  to,  334. 

(See  CoNVEKSioN  ;  Absolute  Interest.) 

"PERSONAL   (OR  LEGAL)   REPRESENTATIVES, 
means  primarily  executors  or  administrators,  112. 

gift  to  by  substitution  for  their  propositus,  who  is  a  prior  immediate  legatee, 
applies  to  next  of  kin,  112. 

and  they  take  per  stirpes,  112,  note  (m). 
gift  to,  with  words  of  distribution,  goes  to  next  of  kin,  113. 

or  descendants,  113. 
distinct  gift  to  "  executors  "  favorable  to  this  construction,  114. 
similar  argument  from  word  "  next"  being  prefixed,  114. 
contrary  argument  if  elsewhere  used  strictly,  114,  note  (t). 
where  used  as  words  of  limitation  only,  116.  > 

do  not  mean  next  of  kin  when  made  legatees  in  substitution  for  propositiis,  who 

is  primary  legatee  in  remainder,  119. 
(construed  executors  or  administrators)  are  trustees  for  the  persons  entitled  to  the 
estate  of  their  testator  or  intestate,  118,  119. 

or  though  the  propositus  predecease  testator,  119. 

and  as  to  real  estate,  119. 
secus,  where  bequest  is  "  for  their  own  use,"  120. 
include  wife,  125. 
but  not  husband,  125. 
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"POOR  RELATIONS," 

gift  to,  generally  construed  the  same  as  one  to  relations  simply,  126. 
sometimes  supported  as  a  charity,  128. 

"  PORTION," 

does  not,  per  se,  include  accrued  share,  712. 

"  POSSESSED  OF," 

a  legacy,  gift  over  hefore  becoming,  how  construed,  813. 
{See  Payable  ;  Real  Estate.  ) 

POSSESSION, 

gift  over  on  death  before  entitled  in,  810. 

{See  Entitled.) 

POSTERIOR. 

(See  Repugnancy.) 
PRECARIOUS  SECURITIES. 

{See  Conversion.) 
PRIOR  GIFT,  failure  of— See  Failure. 
PROFESSION, 

religious,  condition  against,  valid,  60. 
"PROPERTY" 

carries  a  fee,  254. 

{See  Estate;  Real  Estate.) 

PROTECTORS, 

of  settlement  appointed  by  court  in  executing  a  settlement,  356. 
PUBLIC  POLICY, 

condition  contrary  to,  13,  50. 

PUR  AUTRE  VIE, 
freeholds,  263,  334. 

{See  Autre  Vie.  ) 

PURCHASER, 

for  value  under  charge  of  debts  not  bound  to  see  the  debts  paid,  584. 

nor  legacies   or  annuities  where  charge  is  of   debts  and   legacies,  584, 
note  (re). 

Q. 

QUAKERS, 

condition  requiring  marriage  according  to  the  rites  in  use  among,  valid,  45, 
note  (y). 

E. 

"REAL  EFFECTS." 
the  fee  in  land,  284. 

REAL  ESTATE, 

when  words  descriptive  of  personalty  only  include  realty  by  force  of 
context. 
is  assets  for  payment  of  debts  ;  successive  statutes  hereon,  582  and  note  1. 

REASON, 

assigned  for  a  devise  will  not  influence  the  construction  of  the  devise,  unless  the 
meaning  of  the  will  be  otherwise  ambiguous,  758. 
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"RECEIVED," 

a  legacy,  gift  over  in  ease  of  death  before  having,  how  construed,  810. 
{See  "  Payable .") 

REJECTION, 

words  not  to  be  e3q)unged  without  absolute  necessity,  750. 

"RELATIONS," 

In  most  of  the  States,  relations  by  blood,  121,  note  1. 
gift  to,  applies  to  persons  entitled  under  Statutes  of  Distribution,  121. 
so  of  a  bequest  to  "  friends  and  relations,"  121,  note  (/). 
although  real  estate  be  the  sole  subject  of  gift,  121. 
"on  my  side"  similarly  construed,  121. 
"  by  lineal  descent,"  same  construction,  99. 
gift  to,  "except  A."  (who  is  not  one  of  the  next  of  kin),  does  not  include  all  of 

the  same  degree  with  A.,  121. 
extended  beyond  the  statute  in  a  bequest  to  "relatives,  i.e.,  the  A.'s,''  121, 

122. 
same  construction  of  "relation  "  (in  singular),  122. 
under  a  gift  to,  they  take  per  capita,  122. 
it  fortiori  if  gift  to  them  "  equally,"  124. 
and  necessarily  so,  if  all  the  relations  be  in  equal  degree,  124. 
"  near,"  gift  to,  construed  the  same  as  one  to  relations,  124. 
"nearest,"  gift  to,  comprises  the  same  persons  as  gift  to  "  next  of  kin,"  124. 
secus,  if  the  gift  expressly  point  out  relations  beyond  the  nearest  degree,  124. 
gift  to,  includes  relations  of  the  half-blood,  124. 

but  not  relations  by  affinity,  unless  express  words  added,  as  "by  marriage," 
125. 

"  on  both  sides,"  125. 
nor  husband  nor  wife,  125. 

though  the  words,  "  as  if  I  had  died  intestate,"  be  added,  125. 
"  poor,"  gift  to,  construed  like  one  to  relations  simply,  126. 
when  supported  as  a  charity,  128. 
at  what  period  to'be  ascertained,  129. 

whether  differently  from  a  gift  to  next  of  kin,  134,  note  (c). 
{See  "Next  of  Kin.") 
gift  to  any  class  of,  generally  subject  to  same  rules  as  gifts  to  children,  152. 
(Sec  Children.) 
includes  relations  of  half  blood,  1 54. 
but  not  by  affinity,  152. 

except  upon  context,  152. 

RELEASE, 

condition  that  devisee  executes,  3. 

REMAINDER, 

devise  of  a,  earned  the  fee,  284. 
but  not  as  used  in  a  residuary  clause,  285. 

devise  over  of  a,  following  gift  to  several,  raises  cross-remainders,  553. 
{See  Cross-Rbmaindeks  ;  Default  of  Issue  ;  Failure  of  Issue  ;  Reversion.) 

RENT-CHARGE, 

what  words  create  legal,  308,  note  (/). 

fee-simple  not  created  in,  since  1  Vict.  c.  26,  without  words  of  limitation  or 
their  equivalent,  287. 

{See  Legacy  Duty.  ) 
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"  RENTS," 

equivalent  to  a  devise  of  the  land,  609. 

direction  to  raise  money  out  of,  authorizes  a  sale  or  mortgage  when  it  is  for  pay- 
ment of  debts  and  legacies,  610. 

or  when  for  payment  of  a  portion  within  a  definite  time,  610. 

or  a  portion  which  donee  of  power  may  direct  to  be  paid  within  a.  definite 

time,  610. 
or  where  no  time  is  fixed,  but  sum  cannot  be  raised  out  of  annual  rents 

within  a  reasonable  time,  610. 
and  generally,  unless  restrained  by  the  context,  611. 
nature  of  the  purpose  and  general  tenor  of  the  will  to  be  regarded,  613. 
sale  or  mortgage  not  authorized  where  estate  is  treated  as  existing  entire  after 
raising  debts,  613. 
or  where  legacies  are  made  payable  as  soon  as  estates  can  "advance"  them, 

613. 
or  possession  by  devisee  is  postponed  till  the  money  is  raised,  614. 
or  where  the  "residue  "  of  the  rents  and  profits  after  answering  the  charge 
is  given  to  one  for  life,  614,  615. 
effect  where  some  of  the  charges  are  clearly  to  be  raised  out  of  the  rents  and 

profits  as  they  arise,  615. 
direction  to  raise  several  chai'ges  out  of  rents  and  profits  orby  sale  or  mortgage 

read  distributively  according  to  nature  of  charges,  616. 
direction  to  raise  money  by  lease  at  a  certain  rent  means  annual  rent,  616. 
so  where  lease  is  directed  to  cease  when  the  sum  is  raised,  616. 
or  where  "  lease  "  is  contrasted  with  "  mortgage,"  616. 
charge  on  rents  and  profits,  of  fines  for  renewal,  authorizes  a  sale,  when,  617. 

"  REPRESENTATIVES." 

{See  Personal  Representatives.) 

REPUGNANCY, 

apparent  inconsistency  reconciled  by  confining  inconsistent  expressions  to  a  part 

of  the  object  of  devise,  750. 
in  condition  annexed  to  the  estate,  750. 

(See  Conditions.  ) 

RESIDENCE, 

gift  conditional  on,  58. 

{See  Conditions.) 

"  RESPECTIVE," 

eflfect  of,  in  creating  tenancy  in  common,  258. 

"RESPECTIVELY," 

limitation  to-several,  does  not  prevent  implication  of  cross-remainders,  544,  547. 
^  effect  of,  in  creating  tenancy  in  common,  260.- 
{See  Rejection.  ) 

RESULTING  TRUST. 

(See Conversion ;  Heir;  Negative.) 

REVERSION, 

devise  of,  carried  in  the  fee,  285. 

devise  of,  in  case  of  failure  of  issue,  whether  refers  to  failure  of  subsisting 

estates,  489  et  seq. 
devise  over  of,  following  gift  to  several,  whether  raises  cross-remainders,  553. 
{See  Remainder.) 
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REVOCATION, 

since  statute  1  Vict.  o.  26. 

effect  on  gift  by  bachelor  to  illegitimate  children,  238. 
EULES, 

as  to  the  meaning  of  the  word  "  heirs,"  61,  note  1. 

as  to  the  qiumtum  of  the  estates  of  trustees,  292,  note  2. 


S. 

SALE. 

(See  Charge  ;  Conversion  ;  Rents  and  Profits.) 
"SAME," 

devise  of  "estate  to  A.  for  life,  after  his  death  the  same  to  B.,"  B.  does  not  take 
in  fee,  282. 

SECOND  SON, 
gift  to,  214. 

(See  First.) 
SELECTION, 
power  of, 

(See  Common  (Tenancy  in)  ;  Implication.) 
SEPARATE  USE, 

of  a  married  woman,  what  words  create  a  trust  for,  25,  note  (r). 
extrinsic  circumstances  disregarded,  23,  note  (r). 

where  no  trustee  expressly  appointed,  the  husband  is  trastee,  23,  note  (r). 
what  amounts  to  a  restraint  on  alienation  of  property  settled  to,  23,  note  (r). 
whether  trust  for,  extends  to  all  future  marriages,  42,  note  (Jc). 
{See  Alienation.)  ' 

SETTLE, 

direction  to,  how  construed  as  to  realty,  344. 
as  to  personalty,  568,  580. 

{See  Executory  Trust  ;  Strict  Settlement.  ) 

"SHARE," 

devise  of  testator's,  gave  the  fee,  286. 
but  not  of  a  share  created  by  the  will,  286. 
does  not  include  accrued  share,  711. 
unless  explained  by  context,  712. 

(See  Accrued  Shares.) 

SHELLEY'S  CASE  (RULE  IN), 

history  of  the  word  "  heirs,"  332,  note  1. 
statement  of,  332. 

is  a  rule  of  law,  not  of  construction,  332  (but  see  340). 
only  applies  to  limitations  by  way  of  remainder,  332. 
applies  to  copyholds,  334. 

to  freeholds  pur  autre  vie,  334. 

and  personalty,  334. 
limitations  must  be  by  same  instrument,  334. 

whether  applies  to  limitations  under  deeds  creating  and  executing  power,  335. 
estate  to  ancestor  and  heir  must  be  of  same  quality,  335. 
immaterial  that  one  limitation  is  clothed  with  trust,  335. 
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SHELLEY'S  CASE  (RULE  ITS)  — continued. 

any  estate  of  freehold  sufficient  to  coalesce  with  limitation  to  heirs,  337. 

estate  of  freehold  may  be  express  or  implied,  337. 

words  negativing  application  of  rule  of  no  effect,  339. 

nor  interposition  of  trustees  to  preserve,  339. 

immaterial  that  heirs  described  by  another  term,  340. 

limitation  to  heirs  of  body  may  be  by  implication,  340. 

direction  that  heirs  shall  take  by  purchase  ineffectual  to  prevent  application  of, 

,340. 
applies  where  limitation  to  heirs  contingent,  340. 
whole  estate  may  be  vested,  though  limitation  to  heirs,  taken  by  itself,  would 

be  contingent,  340,  341. 
limitation  must  be  to  heirs  of  body  of  person  taking  freehold,  341. 
how  applies  in  limitations  of  freehold  to  two,  remainder  to  the  heirs  of  body  of 

one,  341,  342. 
practical  bearings  of,  explained,  356. 

estates  intervening  between  freehold  and  limitation  to  heirs,  how  affected,  338. 
instances  of  effect  of  operation  of,  358. 
{See  Absolute  Interest  ;    Estate  Tail  ;  Exectjtoey  Teust  ;  Husband   and 

Wife.  ) 
SON, 

when  a  word  of  limitation,  401. 

(See  Child.) 
SPECIFIC. 

{See  Period.  ) 
what  amounts  to,  69,5,  note  (<). 
sums,  trust  to  pay,  out  of  land,  are  payable  thereout  primarily,  675. 

distinguishable  as  assets  from  residuary,  since  1  Vict.  c.  26,  623,  note  (<). 
(fe  Assets  ;  Charge;  Contribution  j  Exoneration;  Marshalling.) 

STATUTES  CITED, 

31  Edw.  3,  c.  11  (Administrators),  126,  note  (x). 

32  Hen.  8,  c.  28  (Leases  by  tenants  in  tail,  husband,  ecclesiastics),  20. 

22  &  23  Car.  2,  c.  10  (Distribution  explained  by  22  Car.  2,  u.  30),  108  note  (j), 

121,  126,  130. 
29  Car.  2,  ss.  10  &  12  (Estates ^Kr  autre  vie,  assets),  620. 
3  &  4  Will.  &  M.  c.  14  (Right  of  Action  of  Debt  against  Devisees),  583,  622. 
47  Geo.  3,  c.  74  (Freeholds  made  Assets,  Traders),  583. 
1  Geo.  4,  0.  119  (Insolvent  Act),  35. 
1  Will.  4,  c.  46  (Illusory  appointments),  266,  note  {x). 

c.  47  (Right  of  Action  of  Covenant  against  Devisees),  583,  622. 
3  &  4  Will.  4,  c.  104  (Real  Estate  made  Assets),  583,  622,  624  notes  (6)  (o),  683 

note  (q),  688. 
3  &  4  WUl.  4,  c.  106  (Inheritance),  62  note  {a),  331,  624  notes  (6)  (c). 
1  Vict.  c.  26  (Wills),  see  print  of  this  act. 

1  &  2  Vict.  c.  110  (Insolvents,  Judgments),  34,  note  (<),  623,  note  (t),  622. 
17  &  18  Vict.  c.  113  (Mortgage  Debts  primarily  chargeable  on  Land),  647. 
32  &  33  Vict.  c.  46,  688. 

STEP-SON, 

not  a  relation  under  Massachusetts  Stats.,  125,  note  1. 

STIRPES  (PER), 

legal  or  personal  representatives  when  constraed  next  of  kin  take,  112. 
{See  Capita  (pee);  Children.) 
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"STOCK," 

devise  to  A.  and  his,  gives  a  fee,  -275. 

STRICT  SETTLEMENT, 

limitations  in,  when  directed,  344. 

direction  to  make,  how  carried  out,  355, 

usual  limitations  not  departed  from,  356. 

nor  protectors  appointed,  356. 

expression  of  intention  to  make,  does  not  control  direct  devise  to  A.  for  life,  with 

remainder  to  the  heirs  of  his  body,  388. 
mode  of  limiting  chattels  to  go  along' with  freeholds  in,  679. 

SUBSTITUTION, 

gift  by,  whether  impliedly  subject  to  a  qualification  expressly  engrafted  on  orig- 
inal gift,  188. 
of  issue  for  deceased  parents  ;  so  held  under  joint  gift  to  parent  and  issue,  573. 
clause  of,  does  not  let  in  children  of  objects  dead  at  date  of  will,  771,  774. 
unless  such  objects  be  personcE  designaice,  782,  783. 
gift  by,  how  affected  by  failure  of  original  gift,  829. 

{See  Children  ;  Death  ;  Failure.) 

SUCCESSIVELY, 

devise  to  first  and  other  sons  and  their  heirs  successively  creates  estate  tail,  458. 

"SUCCESSORS," 

devise  to  A.  and  his,  gives  fee,  273. 

"SUCH," 

whether  prospective  or  retrospective,  65,  note  {p). 

"SUCH  ISSUE," 

after  a  limitation  to  a  class  of  issue  and  their  heirs,  refers  to  the  class,  492. 
after  a  limitation  to  individuals  and  their  heirs,  refers  to  the  heirs,  492. 

SUPPLYING  WORDS, 

"  die  without  issue,"  when  read  as  "  die  without  leaving  issue,"  449. 
(See  Die  without  Issue.) 
SURNAME, 

gift  to  a  person  of  a  particular,  constmed  a?  a  gift  to  a  person  of  a  particular 
"name,"  semb,,  145. 

SURRENDER 

of  lease,  power  in  trustees  to  accept  prevents  legal  estate  from  passing  out  of 
them,  304. 

{See  Copyholds.) 

SURVIVOR, 

not  construed  "  other  "  without  aid  from  the  context,  690,  698. 
either  to  include  objects  already  dead  or  subsequently  born,  691. 
although  elsewhere  associated  with  "other,"  692. 
or  the  event  is  death  combined  with  a  collateral  event,  694. 
construed  as  "  other,"  where  there  is  an  ulterior  gift  over  on  the  death  of  all  in 

a  given  manner,  698. 
readiness  of  courts  to  construe,  as  "  other,"  701. 
cases  in  which  "  survivor  "  has  been  construed  "  other,"  706-708. 
not  read  "  other  "   if  gift  thereby  becomes  too  remote,  710. 
{See  SuKVivons.) 
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SURVTVORS,  ' 

TO  WHAT   PERIOD   GIFT  TO,  FOLLOWING  A  PKEVIOtTS  ABSOLUTE  GIFT,    IS  TO  BE 
KEFEEREl). 

1.  where  the  gift  is  not  expressly  contingent. 
(a)  immediate  gift, 

at  the  testator's  death,  721,  722. 
notwithstanding  charge  of  annuities,  722. 
(J)  where  the  gift  is  not  immediate, 

formerly  referred  to  testator's  death  as  well  in  gifts  to  individuals, 

722,  729. 
as  to  classes,  727. 

except  where  subject  of  gift  was  the  produce  of  a, future  sale,  728. 
or  another  gift  to  survivors  expressly  referred  to  period  of  distribu- 
tion, 728,  729. 
now  referred  to  the  period  of  distribution  as  to  personalty,  733,  734, 

735. 
whether  such  period  be  the  death  of  the  testator,  or  the  determi- 
nation of  the  previous  interest,  i.  e.  whichever  happens  last,  73f). 
and  whether  prior  interest  is  under  the  wiU  or  independent  of  it,  737. 
whether  different  rule  prevails  as  to  real'estate,  737. 
exceptions  to  the  rule, 

where  general  gift' to  survivors  is  explained  by  special  one,  737. 
where  ultimate  gift  over  if  all  die  under  twenty-one,  735. 
where  issue  of  "survivors"  is  substituted  in  place  of  parents 
who  may  die,  737,  738. 
or  other  gift  over  on  death  of  any  of  the  "  survivors,"  738. 

2.  VjKere  the  gift  is  expressly  contingent. 
(a)  where  the  gift  is  not  immediate, 

not  definite,  but  confined  to  period  of  distribution,  as  the  death  of 

the  tenant  for  life,  738,  740,  741. 
except  where  primary  gift  is  contingent 'on  the  event  corresponding 

to  the  gift  over,  740. 
(6)  where  the  gift  is  immediate, 

referred  to  testator's  death,  ultimate,  gift  over  being  in  case  all  died 

before  testator,  740. 

(c)  whether,  it  contingSicy  happen  before  the  period  of  distribution, 

legatee  must  survive  that  period,  741. 

serrib.  not,  where  gift  is  of  the."  share  "  of  deceased  legatee,  741. 

but  must  where  on  contingency  happening  the  whole  fund  is  dealt 
with,  743. 

in  either  case  legatee  must  survive  testator,  742. 

"survivor"  must  survive  period  of  distribution  where  there  is  ulti- 
mate gift  over  on  death  of  all  before  that  period,'  743. 

(d)  of  two  events,  referred  to,  event  personal  to  legatee  in  preference  to 

period  of  distribution  not  being  personal,  747. 

a  fortiori  where  primary  gift  is  contingent  on  the  personal  event,  748. 

secUs,  where  ultimate  gift  over  on  death  of  all  before  period  of  dis- 
tribution, 748. 

or  where  there  is  no  help  from  the  context,  749. 

WHERE  PEIOK   GIFT   IS    FOR   LIFE   ONLY, 

period  of  survivorship  is  indefinite,  740. 

especially  where  there  is  a  final  gift  over  on  death  of  the  last  survivor, 
749. 
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SU^YIYO'RS,— continued. 

gift  to,  not  necessarily  inconsistent  with  tenancy  in  common,  749,  750. 
devise  to  A.  and  B.  and  their  heirs  and  the  survivor,  construed  to  make 

the  inheritance  joint,  leaving  the  freehold  several,  750,  751. 
devise  to  A.  and  B.  and  the  survivor,  equally  between  them  and  their 
heirs,  held  survivor  to  share  equally  with  the  heirs,  750,  sed  qucerc. 
(See  StmvivoKSHip  ;  Accrued  Share  ;  Death.) 

SURVIVOESHIP, 

not  consistent  with  tenancy  in  common,  749,  750. 

hut  in  devise  of  the  inheritance  to  several  as  tenants  in  common,  words  of  survi- 
vorship sometimes  confined  to  the  inheritance,  750. 
"  with  beneJU  of,"  how  construed  with  reference  to  the  period  of  survivorship, 
725,  749. 

T. 

TAIL. 

{See  Estate  Tail.) 
TECHNICAL  EXPRESSIOKS 

construed  strictly,  369,  488,  489. 

(See  Heirs  of  the  Body.) 

TENANT  IN  TAIL, 

after  possibility,  &c.,  woman  not  till  nine  months  expired  from  husband's  de- 
cease, 343,  344. 
chattels  limited  simply  to  go  along  with  freeholds,  vest  absolutely  in,  on  birth, 
579. 

{See  Alienation;  Estate  Tail.) 

TENANTS  IN  COMMON. 

(See  Common  (Tenants  in)  ;  Estate  Tail.) 

"TENEMENTS,"  284,  note  3. 

TERM  OF  YEARS. 

(See  Leaseholds.) 
"  THEN,"  141,  note  1. 

whether  a  word  of  time  or  of  inference,  140,  141,  525. 

or  merely  of  addition,  596,  note  (a). 
when  of  time,  to  what  period  referable  in  a  gift  to  persons  "then"  living,  155, 
note  (d). 
TIME, 

computation  of,  where  condition  is  to  be  performed  within  stated  time,  4. 
(See  Period.) 
TRUST. 

{See  Executory  Trust  ;  Heik.  ) 
TRUSTEES, 

whether  devise  to,  to  use  of,  operates  under  Statute  of  Uses,  290. 
do  not  take  legal  estate  under  devises 

to  them  to  use  of,  or  in  trust  for  A.,  where  they  have  no  duty  to  perform, 

291. 
to  them  in  trust  to  pay  or  permit  A.  to  receive  rents,  294. 
to  them  in  trust  subject  to  debts  and  legacies  for  A.,  296,  297. 
to  them  in  case  personalty  deficient  upon  trust  to  raise  money  for  debts,  &c ., 
where  there  is  no  deficiency,  297. 
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TRUSTEES,  —  continued. 

DO  take  the  legal  estate  under  devises 

to  use  of  them  in  tnlst  for  A.,  290. 

to  them  in  trust  for  A.,  with  direction  to  pay  taxes  and  repairs,  292. 
to  apply  rents  for  maintenance,  294. 
to  receive  and  pay  over  rents,  294. 

in  trust  to  support  contingent  remainders,  and  to  permit  A.  to  receive  rents, 
295. 

in  trust  to  permit /erne  coverte  to  receive  rents  for  separate  use,  295. 

to  permit  A.  to  receive  rents,  her  receipts,  "with  approbation  of  trustees," 
to  be  good,  295. 

to  permit  A.  to  receive  net  profits,  295. 

in  trust  to  sell  or  convey,  295. 

in  trust  to  raise  money  for  debts  in  case  personal  estate  deficient,  where  the 
personalty  Is  deficient,  297. 

and  where  the  contingency  of  the  personal  estate  being  insufficient  is  not  ex- 
pressed, whether  it  prove  insufficient  or  not,  299. 

to  them  in  trust  with  power  of  granting  leases  for  indefinite  terms  (upon  the 
context),  300,  301,  302,  303. 

to  them  with  power  to  accept  surrenders  of  leases,  304. 

appointment  of  "  trustees  of  inheritance,"  304. 

appointment  of  trustees  "  so  far  as  necessary  to  perform  the  trusts,"  305. 

appointment  of  trustees  "  to  see  justice  done,"  305. 

appointee  of  use  takes  legal  estate,  independently  of  his  duties  as  trustee, 
308,  309. 

under  devises  of  copyholds  to  them  to  use  of,  or  in  trust  for  A.,  309. 

same  as  leaseholds,  309,  310. 
take  legal  estate  in  fee-simple, 

in  cases  where  purposes  of  trust  could  not  be  satisfied  by  limited  estate,  314. 

as  where  successive  life-estates  for  separate  use,  314. 

where  devise  includes  other  property  in  which  trustees  take  legal  estate,  320. 

where  there  are  contingent  remainders,  qucere,  319. 
take  legal  estate  during  limited  period  only  under  devises 

to  them  in  trust  to  secure  annuity,  and  for  children  during  minority,  and 
then  to  children,  292. 

to  them  of  copyholds,  in  trust  for  minor,  and  to  be  transferred  to  him  at 
twenty-one,  292. 

to  them  upon  tmst  to  let  and  pay  debts,  &c.,  and  after  payment,  to  A.,  302. 

in  trust  to  apply  rents  during  life  of  A.,  and  afterwards  in  trust  for  B.,  306. 

in  trust  to  pay  debts  and  legacies,  311. 

in  trust  to  raise  a  sum  of  money,  312. 

upon  trust  to  preserve  contingent  remainders  if  no  other  purpose  to  be  satis- 
fied, 317,  318. 
take  no  estate  under  devise  of  equitable  estate  to  use  of  them  in  trust  for  A.,  310. 

effect  in  such  a  case  of  imposing  an  active  duty  on  the  trustees,  310,  311. 
since  the  stat.  1  Vict.  c.  26, 

what  estate  trustees  take,  321,  323. 

TRUSTEES  TO  PRESERVE, 

effect  of  limitation  to,  in  preventing  heirs  from  taking  by  descent,  362. 
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ULTERIOR  GIFT. 

(See  Gift  over;  Failure.) 

UNATTESTED  CODICIL. 

{See  Chaeoe.) 

UNBORN  PERSON. 

{See  Children  ;  Class.) 

UNCERTAINTY 

OF  DESCRIPTION  OF  SUBJECT  OR  OBJECT, 

cases  of  mistakes  in  gifts  to  children,  190. 

{See  Heir.)         • 

"  UNMARRIED," 

period  to  which  the  term  refers,  205,  note  (p). 

USE. 

{See-  Legal  .Estate  ;  Trustees.) 


V. 

VENTRE  SA  M^RE,  185,  239. 

{See  Children;  Illegitimate  Children.) 

VESTING, 

of  estates  at  earliest  possible  period,  favored,  87,  129  et  seq.,  211. 
{See  Contingency.) 


VOID. 


WASTING. 


(&«■  Lapse;  Uncertainty.) 

W. 

{See  Conversion.) 


WIDOW, 

condition  in  husband's  -will  restraining  second  marriage  of,  lawful,  40. 
{See  Husband  and  Wife  ;  Wife.) 

WIFE, 

misdescription  of  legatee  as,  not  necessarily  fatal  to  the  gift,  53,  note  (Jfc). 
not  included  in  term  "  family,"  97. 

or  relations,  125. 
right  of,  to  proportion  of  intestate  husband's  personal  estate  is  by  virtue  of  the 
Statutes  of  Distribution,'  125. 

(See  Husband  and  Wife  ;  Separate  Use  ;  Widow.  ) 

WILD'S  CASE, 

rule  in,  390,  413. 

whether  applicable  to  bequests  of  personal  estate,  397. 

{See  Children.) 
"  without  issue,"  497,  note  1. 

WORDS. 

(See  Real  Estate,  also  the  particular  word  in  question. ) 
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Y. 

"YOUNGER  BRANCHES,"  98. 

YOUNGER  CHILDREN, 

in  parental  provisions  held  to  mean  children  unprovided  for,  201. 
exclusively  of  a  younger  child  otherwise  provided  for,  202. 
rule  applies  wherever  the  estate  comes  to  the  child,  though  the  entail  has  been 
harred,  202,  203. 
is  confined  to  parental,  or  loco-parental,  provisions,  202,  203. 
whether  applicable  to  devises  of  real  estate,  202. 
gift  to,  held  to  apply  to  an  only  child,  205. 

immediate  gift  to,  applies^to  such  as  answer  description  at  testator's  death,  205. 
gift  in  remainder  to,  applies  to  same  persons,  semi.,  205. 

but  parental  provision  for,  is  subject  to  an  implied  condition  that  they  do  not 
become  elder  children,  206. 
applicable  to  such  as  answer  description  when  portion  is  payable,  207. 
effect  when  younger  child  becomes  elder  without  taking  the  estate,  206, 
note  (s). 
gift  to,  how  far  rules  for  ascertaining  class  in  future  gift  to  "  children  "  appliea^ 

ble  to,  207,  208. 
time  for  ascertaining,  fixed  by  exclusion  of,  or  gift  to,  the  elder  at  a  stated  period, 

209. 
effect  bf  excluding  the  youngest  child,  210,  note  (m). 
time  of  vesting  is  the  time  of  ascertaining,  213. 
{See  Children.) 
"YOUNGEST  CHILD,"  I 

gift  to,  held  to  apply  to  an  only  child,  205. 
means  youngest  at  time  of  distribution,  semb.,  210,  note  (m). 


THE   END. 
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